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JUDGES. 


LORD  HIGH  CHANCELLOR 

Right  Hon.  LORD  CAIRNS,'  appointed  1874 
Rigdt  Hon.  LORD  SELBORNE,*    "         1880. 


LORDS  OF  APPEAL  IN  ORDINARY. 

Right  Hon.  Lord  Blacebuiin,  appointed  1876. 
Right  Hon.  Lord  Gordon,'  "  " 

Right  Hon.  William  Watson,*       "         1880. 


PRIVY  COUNCIL,  JUDICIAL  COMMITTEE. 

(Appointed  under  84  &  86  Vict.,  ch.  91 :  Usually  bitting.) 

Right  Hon.  Sir  Jamss  W.  Colvile.* 
Right  Hon.  Sir  Barnes  Peacock. 
Right  Hon.  Sir  Montaottb  E.  Smith.* 
Right  Hon;  Sir  Robert  P.  Collier. 
Right  Hon.  Sir  Richard  Couch.' 


1  Betired  with  Earl  of  R«acoDflficId'ti  administration,  April,  1880:  15  L.  J.,  227. 
S  Appointed  under  Gladstone*a  admlnlstmtloD,  April,  1880: '  16  L.  J.,  227. 
8  Died  Auiirnat  21, 1879:  15  L.  J.,  115. 

4  Appointed  to  QII  vacancy  of  Lord  Gordon,  April,  1880:  15  L.  J.,  115,  284. 

5  Died  December  7, 1880  :  15  L.  J.,  595,  602. 

6  Resigned  December  21, 1881 :  16  L.  J.,  607,  622  ;  72  L.  T.,  163. 

7  Appointed  January  26, 1881,  in  place  of  Sir  Jambs  W.  Oolvili     16  L.  J.  40,  68. 


iv  NAMES  OF  THE  JUDGES. 


SUPKEME  COURT  OF  JUDICATURE. 

COURT  OF  APPEAL. 

£k  officio  Members, 

The  Right  Hon.  the  Lord  High  Chancellor  (President). 
The  Right  Hon.  the  Lord  Chief  Justice  of  England. 
The  Right  Hon.  the  Master  of  the  Rolls. 
The  Right  Hon.  the  Lord  Chief  Justice  of  the  Common  Plea& 
The  Right  Hon.  the  Lord  Chief  Baron  of  the  Exchequer. 

Ordinary  Members. 

Right  Hon.  Sir  William  Milbournb  Jamss,i  appointed  1870. 

Right  Hon.  Sir  George  Mellibh,'  "  " 

Right  Hon.  Sir  Richard  Bagoallay,  "  1875. 

Right  Hon.  Sir  George  Wm.  W.  Bramwbll,'  "  1876. 

Right  Hon.  Sir  William  Baliol  Brett,  "  " 

Right  Hon.  Sir  Richard  Paul  Amphlbtt,*  "  " 

Right  Hon.  Sir  Henry  Cotton,"  "  1877. 

Right  Hon.  Sir  Alfred  Henry  Thesiger,*  "  ** 

Right  Hon.  Sir  George  Jessel,^  "  1881. 

Right  Hon.  Sir  Nathaniel  Lindley,"                          .       "  " 

Right  Hon.  Sir  John  Holker,*  " 
Right  Hon.  Sir  Charles  Synge  Christopher  Bowen,"    " 

Right  Hon.  Sir  John  David  Fitzgerald,"  " 


1  Died  June  7, 1881:  16  Law  Joar.,  258;  71  Law  Tlmefl,  V». 

2  Died  June  18,  1877:  12  Law  Jour.,  372. 

8  Retired  September  1, 1881:  71  L.  T.,  833-,  16  L.  J.,  411. 

4  ReUred  on  account  of  ill  health,  October,  1877:  63  L.  T.,  417. 

6  Appointed  June,  1877,  in  place  of  Lord  Justice  Milltsb:  12  Law  Jour.,  886. 

6  Appointed  November,  1877,  in  place  of  Lord  Justice  Ampblktt:  12  L.  J.,  63L     Died  Oc- 

tober 20, 1880:  15  L.  J.,  607,  608,  518,  527;  69  L.  T.,  419,  438. 

7  Promoted  to  Court  of  Appeal,  September  10, 1881:  16  L.  J.,  897. 

8  Promoted  ft-om  Court  of  Common  Pleas,  October  29, 1881:  71  L.  T.,  409.    Sworn  In  No- 

vember 1, 1881:  72  L.  T.,  12. 

9  Died  May  24, 1882  :  17  L.  J.,  275  ;  73  L.  T.,  71. 

10  Appointed  ftt>m  Queen's  Bench  to  Court  of  Api>6al,  in  place  of  Sir  Johv  Holkib 

June  1, 1882  :  73  L.  T.,  87  ;  17  L.  J.,  289. 
U  Appointed  June  6, 1882 :  73L.  T.,104;  18  L.  J.,  818. 


NAMES  OF  THE  JUDGEa 


HIGH  COURT  OF  JUSTICE. 


CHANCERY  DIVISION. 

Right  Hon.  the  Lord  High  Chancellor  (PreBident). 
Bight  Hon.  Sir  George  Jessel^i  Master  of  the  Bolls,  appointed  1873. 

Hon.  Sir  Richard  Malin8,«  Vice-Chancellor,                       "  1866. 

Hon.  Sir  James  Bacon,            "           **                               "  1870. 

Hon.  Sir  Charles  Hall,         «*           "                               "  1878. 

Hon.  Sir  Edward  E.  Kat,»     **           "                                "  1881. 

Hon.  Sir  Edward  Fry,*  Justice  of  the  High  Court,           "  1877. 

Hon.  Sir  Joseph  W.  Chittt,»  Justice  of  the  High  Court,    "  1881. 


QUEEN'S  BENCH  DIVISION. 

Itight  Hon.  Sir  Alexander  James  Edmund  Cockburn,*  Bart.,  G.C.B., 

Lord  Chief  Justice  of  England,  appointed  1859. 
Bight  Hon.  Sir  John  Duke  Coleridge,^  Lord  Chief  Justice  of  England, 
appointed  Dec.  1,  1880. 

Hon^  Sir  John  Mellor,*  appointed  1861. 

Hon.  Sir  Robert  Lush,*  "        1865. 

Hon.  Sir  William  Field,  '*         1875. 

Hon.  Sir  Henry  Manisty,  "         1876. 

Hon.  Sir  Charles  Syngb  Christopher  Bowbn,"    "        1879. 

Hon.  Sir  Ford  North,"  "        1881. 

Hon.  Sir  John  Holker,"  '* 

Hon.  Sir  Charles  Day,"  " 


1  Promoted  to  Court  of  Appeal,  Beptember  10, 1881:  16  L.  J.,  897. 

2  Retired  Maroh  19, 1881:  16  L.  J.,  187, 146. 

3  Appointed  March  30, 1881:  16  L.  J.,  147. 

4  Appointed  April  80, 1877,  under  the  act  of  April  24, 1877:  12  Law  Jour.,  251. 

6  Appointed  Beptember  6, 1881:  71  L.  T.,  821,  328;  16  L.  J.,  397. 

0  Died  November  20, 1880:  15  L.  J.,  576,  589;  15  Am.  L.  Rev.,  184. 

7  Appointed  to  fill  vacancy  occasioned  by  death  of  Lord  Cookburv. 

8  Resigned  June  11, 1879:  14  Law  Jour.,  865;  67  Law  Times,  127. 

9  Died  Deceknber  27, 1881 :  72  L.  T.,  145, 173 ;  16  L.  J.,  624 ;  17  L.  J.,  6. 

10  Appointed  June  11, 1879:  14  Law  Jour.,  865;  67  Law  Times,  127— transferred  to  Court  of 

Appeal,  June  1, 1882. 

11  Appointed  in  place  of  Mr.  Justice  Liholbt,  promoted  to  Oourt  of  Appeal.     Bwom  in 

November  1, 1881:  72  L.  T.,  1, 12. 

12  Appointed  January  10, 1882 :  17  L.  J.,  15,  88  ;  72  L.  T.,  181.    Died  May  24, 1882:  17  L.  J., 

275;  73  L.  T.,  71;  78  L.  T.,  87;  17  L.  J.,  289. 
IS  Appointed  June  6, 1882:  18  L.  J.,  819 ;  73  L.  T.,  91. 


VI  NAMES  OF  THE  JUDGES. 


COMMON  PLEAS  DIVISION. 

Right  Hon.  Lord  Colbridoe,^  I^rd  Chief  Justice  of  the  Common  Pleas, 
appointed  1878. 
Hon.  Sir  William  Robert  Grove,  appointed  1871. 


Hon.  George  Denman, 

Hon.  Sir  Nathaniel  Lindley,* 

Hon.  Sir  Henry  Charles  Lopes, 

Hon.  Sir  J.  C.  Mathew,' 

Hon.  Sir  Henry  Mather  Jageson,^ 

Hon.  Sir  Lewis  €ave,* 


EXCHEQUER  DIVISION. 


1872. 
1875. 
1876. 
1881. 


Right  Hon.  Sir  Fitz-Roy  Kelly,*    Lord  Chief  Baron,  appointed  1866. 
Hon.  Sir  Anthony  Cleasby,'  appointed  1868. 

Hon.  Sir  Charles  Edward  Pollock,  '*         1873. 

Hon.  Sir  John  Walter  Huddleston,  "         1875. 

Hon.  Sir  Henry  Hawkins,  "         1876. 

Hon.  Sir  Jambs  Fitz- Jambs  Stephen,*  "         1879. 


COURT  OF  APPEAL   IN   BANKRUPTCY. 
The  Ordinary  Judges  of  the  Court  of  Appeal. 

PROBATE,  MATRIMONIAL,  DIVORCE  AND  ADMIRALTY  DIVISION. 

Right  Hon.  Sir  James  Hannen  (President),  appointed  1872. 
Right  Hon.  Sir  Robert  J.  Phillimorb,  "         1876. 

CHIEF  JUDGE  IN   BANKRUPTCY. 
Hon.  Sir  Jambs  Bacon,  Vice-Chancellor. 

JUDGE  OF  THE  COURT  OF  ARCHES. 
Lord  Penzance,  appointed  1875. 


1  Appointedrto  fill  vacancy  ocoaaioned  by  death  of  Lord  Cockburk. 

2  Promoted  to  Court  of  Appeal,  October  29, 1881:  71  L.  T.,  409. 
8  Appointed  March  1, 1881:  16  Law  Jour.,  103. 

4  Appointed  March  1, 1881:   16  L.  J.,  103.     Died  March  12, 1881:  16  L.  J.,  113. 

5  A])pn{ntcd  March  26,  1881,  to  fill  vacancy  occasioned  by  death  of  Mr.  Justice  JjkCKSOV: 

16  Law  .Tournal,  123. 

6  Died  September  18, 1880:   16  Law  Jour.,  459;  69  Law  Times,  869,  367. 

7  Resijmed  January,  1879:  14  Law  Jour.,  15;  66  Law  Times,  191. 

8  Appointed  January,  1879,  In  place  of  B.  ron  Clbasbt:  14  L.  Jour.,  34;  66  Law  Times,  191. 
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[3  Common  Pleas  Division,  1.] 

Nov.  3,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

*DiCKSON  and  Others  v.  Reuter's  Telegram       [1 
Company,  Limited  ('). 

Telegrapli  Company — Jiepresentation  of  Accuracy  of  Meamye — Privity  of  Contract — 
Negligence — Liability  for  Miatake  in  deliverittg  Mesmge. 

The  defendants,  a  telegram  company,  throuajh  the  nctrlipfonce  of  their  servants, 
delivered  to  the  plaintiffs  a  message  which  was  not  intended  for  them.  The  plain- 
tiffs, who  reasonably  supposed  that  the  message  came  from  their  agents  and  was  in- 
tended for  them,  acted  ujion  it  and  thereby  incurred  a  loss : 

Jlfld,  affirming  the  decision  of  the  Common  Pleas  Division,  that  the  plaintiffs  could 
not  maintain  any  action  against  the  defendants  up(m  the  ground  of  their  negligence, 
or  of  an  implieti  representation  by  them  that  the  message  was  sent  by  the  plaintiffs' 
agents. 

Appeal  from  the  judgment  of  the  Common  Pleas  Divi- 
sion in  favor  of  the  defendants  on  demurrer  to  the  statement 
of  claim,  which  alleged  that  the  plaintiffs  were  merchants 
at  Valparaiso,  and  were  a  branch  house  of  the  lirm  of  Dick- 
son, Robinson  '&  Co.,  of  Liverpool ;  the  defendants  were  a 
telegraph  company,  having  their  chief  offices  in  London, 

(»)  Affirming  19  Eng.  R.,  318. 

30  EiiG.  Rep.  1 
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and  agencies  in  Liverpgol^aTfiA  in  various  parts  of  the  world, 
2]  including  Soiitli.,  America.  The  defendants  had  a 
system  of  forwjjt'djB^  in  one  "packed"  telegram  the  mes- 
sages of  sevejrar senders,  each  message  being  distinguished 
and  head^xl  by  a  registered  cipher  known  to  the  defendants 
and  tliviv'li^^ents  and  also  to  the  senders,  which  messages,  on 
.rec-jjiptb'f 'the  packed  telegrams  by  the  defendants'  agents, 
^^l^fe'transmitted  to  the  proper  recipients.  Previous  to  De- 
,  ceWber,  1874,  Dickson,  Kobinson  &  Co.  were  in  the  habit  of 
-sending  messages  to  the  plaintiffs  tlirough  the  defendants' 
company,  and  were  instructed  by  the  defendants  to  head 
the  messages  by  a  registered  cipher  word  indicating  that 
tlie  messages  were  intended  for  the  plaintiffs.*  On  the  26th 
of  December,  1874,  the  plaintiffs  received  at  Valparaiso  a 
telegraphic  message,  which  they  understood,  and  reason- 
ably understood,  to  be  a  direction  from  Dickson,  Robinson 
&  Co.  to  ship  barley  to  England  ;  but  the  message  was  not 
in  fact  intended  for  the  plaintiffs.  The  misdelivery  was 
caused  by  the  negligence  of  the  defendants  or  their  agents. 
On  receiving  the  telegram  the  plaintiffs  proceeded  to  exe- 
cute the  supposed  order  and  shipped  large  quantities  of 
barley  to  England.  Owing  to  a  fall  in  the  market  for  bar- 
ley, the  plaintiffs,  by  reason  of  the  shipments,  sustained  a 
serious  loss,  and  they  now  claimed  that  the  defendants'  com- 
pany should  reimburse  them  for  that  loss. 

The  facts  are  fully  stated  in  2  C.  P.  D.,  62,  where  the  pro- 
ceedings in  the  Common  Pleas  Division  are  reported. 

Nov.  2,  3.  HerscJiell,  Q.C.  {Benjamin^  Q.C.,  and  TF.  H. 
Butler  with  him),  for  the  plaintiffs :  The  question  is, 
whether  the  statement  of  claim  shows  any  cause  of  action. 
No  doubt  the  case  is  novel,  but  if  in  the  progress  of  mercan- 
tile dealing  new  cases  arise,  the  court  will  evolve  the  prin- 
ciple of  law  necessary  to  meet  the  exigencies  of  them,  as  was 
done  in  Collen  v.  Wrig7ii{').  This  action  can  be  supported 
on  two  grounds:  first,  the  defendants  warranted  to  the 
plaintiffs  that  they  had  been  employed  to  deliver  this  mes- 
sage to  the  plaintiffs,  and  the  defendants  are  liable  for  a 
breach  of  warranty,  in  analogy  to  the  case  of  Collen  v. 
Wright  {'\  where  the  agent  represented  that  he  was  acting 
for  a  principal ;  secondly,  the  defendants  are  carrying  on 
3]  the  business  of  delivering  ^telegraphic  messages,  and 
they  are  liable  to  any  one  dealing  with  them  who  is  injured 
through  their  negligence  in  carrying  on  that  business.     In 

(0  7  E.  &  B.,  301 ;  26  L.  J.  (Q.B.),   147:  in  Ex.  Oil.,  8  E.  A  B.,  647;  27  L.  J. 
(Q.B.),  216. 
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Playford  v.  United  Kingdom  Telegraph  Co.  (')  the  actioa 
was  brought  for  a  mere  error  in  the  delivery  of  a  message, 
and  negligence  was  nob  alleged ;  in  the  present  case  negli- 
gence is  charged,  and  on  demurrer  it  is  admitted  that  there 
was  negligence. 

The  defendants  warranted  that  the  message  was  correct, 
or  at  least  that  their  agents  would  take  every  precaution  to 
avoid  mistake.  In  Collen  v.  Wright  {^)  it  was  held  that  the 
plaintiff  could  sue  an  agent,  because  by  purporting  to  act  as 
agent  he  warranted  that  he  was  an  agent ;  here  the  defend- 
ants, by  delivering  the  message  to  the  plaintiffs,  warranted 
that  they  had  authority  to  deliver  the  message.  The  general 
rule  is  that  the  representation  must  be  false  to  the  knowledge 
of  the  party  making  it  in  order  to  maintain  an  action  on  it. 
Upon  this  general  rule  an  exception  has  been  engrafted  by 
Collen  V.  Wright  {^)  that  a  person  representing  himself  to  be 
an  agent  impliedly  contracts  that  he  has  the  authority  of  his 
alleged  principal.  The  defendants,  in  effect,  warranted  that 
they  had  the  authority  of  Dickson,  Robinson  &  Co.  to  deliver 
the  message,  and  they  warranted  that  the  message  was  sent 
by  them  ;  it  therefore  falls  within  the  principle  of  the  excep- 
tion, which  has  been  established  by  Collen  v.  Wright  ('). 

On  the  other  point,  as  to  negligence,  if  a  person  carrying 
on  a  business  acts  negligently  in  conducting  that  business, 
he  is  liable  to  any  person  dealing  with  him  who  is  injured 
by  his  negligent  act.  The  defendants,  in  carrying  on  their 
business,  negligently  delivered  a  message,  which  they  knew  . 
might  be  mischievous  if  they  delivered  it  to  the  wrong  per- 
son. The  telegram  was  supposed  by  the  plaintiffs  to  be 
received,  not  from  a  stranger,  but  from  persons  who  were  in 
the  habit  of  dealing  with  the  defendants  in  the  course  of 
their  business  by  means  of  a  cipher,  and  it  was  the  duty  of 
the  defendants  to  use  the  cipher  witli  due  care.  This  they 
failed  to  do,  and  therefore  they  are  liable  to  compensate  the 
plaintiffs  for  the  injury  sustained  by  them. 

If  the  defendants  are  not  liable  in  the  present  action  very 
serious  consequences  will  ensue.  A  telegraph  company 
may  *deliver  a  message  to  a  person  for  whom  it  is  not  [4 
intended,  and  may  with  impunity  cause  very  great  injury 
to  the  person  who  receives  it  and  is  induced  to  act  upon  it. 
The  cojisequence  will  be  that  telegraph  companies  will  be- 
come careless  in  the  conduct  of  their  business,  and  very 
great  public  detriment  will  be  sustained. 

A  great  analogy  exists  between  the  liability  of  a  common 

Q)  Law  Rep.,  4  Q.  B.,  706.  147  :  in  Ex.  Ch.,  8  E.  <fe  B.,  647  ;  27  L.  J. 

O  7  E.    <fe    B.,  801  ;    26  L.  J.  (Q.B.),     (Q.B.),  215. 
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carrier  and  a  telegraph  company :  Sedgwick  on  Damages, 
6th  ed.,  p.  443  ;  New  YorJc  and  Washington  Prmting  Tele- 
graph  Co,  v.  Dryhurgh  (*).  A  carrier  is  bound  to  deliver 
safely  the  goods  intrusted  to  him,  and  a  telegraph  company 
are  equally  bound  to  transmit  to  the  proper  recipients  the 
messages  which  they  undertake  to  send  along  their  lines. 

Watkin  Williams^  Q.C.  {H,  i>.  Greene  with  him),  for  the 
defendants :  Golleih  v.  Wright  {^)  forms  no  exception  to  the 
general  rule  that  no  action  will  lie  for  an  innocent  misrepre- 
sentation ;  the  principle  of  that  decision  is  that  a  person 
who,  by  representing  himself  to  be  an  agent,  invites  another 
to  enter  into  a  negotiation  with  him,  shall  be  held  liable  for 
the  consequences  if  that  representation  turns  out  to  be  un- 
true. The  law  does  not  imply  any  warranty  by  a  telegraph 
company  that  the  messages  sent  by  them  are  correct ;  and 
from  the  nature  of  the  business  it  is  plain  that  the  company  do 
not  warrant  that  those  whom  they  employ  shall  not  commit 
mistakes  ;  their  servants  and  agents  may  often  be  ignorant 
of  the  real  meaning  of  a  message,  and  they  have  no  power  of 
ascertaining  in  what  sense  the  words  are  to  be  understood 
by  the  intended  recipient.  It  may  be  true  that  negligence 
on  the  part  of  the  telegraph  company  was  not  charged  in 
Playfordy.  United  Kingdom  Telegraph  Company  {^)\  but 
it  is  a  fallacy  to  conteni  that  this  circumstance  rendered 
that  decision  inapplicable,  for  negligence  involves  the  omis- 
sion of  a  duty,  and  here  the  defendants  did  not  owe  to  the 
plaintiffs  any  duty,  for  no  relation  existed  between  them, 
and  a  duty  can  only  be  created  either  by  law  or  by  contract. 

Herschell^  Q.C,  did  not  reply. 
5J    *Bramwell,  L.  J. :    I  am  of  opinion  that  this  judgment 
must  be  affirmed. 

The  general  rule  of  law  is  clear  that  no  action  is  maintain- 
able for  a  mere  statement,  although  untrue,  and  although 
acted  on  to  the  damage  of  the  person  to  whom  it  is  made, 
unless  that  statement  isialse  to  the  knowledge  of  the  person 
making  it.  This  general  rule  is  admitted  by  the  plaintiffs' 
counsel,  and  prima  facie  includes  the  present  case.  But 
then  it  is  urged  tliat  the  decision  in  Collen  v.  Wright  {^)  has 
shown  that  there  is  an  exception  to  that  general  rule,  and  it 
is  contended  that  this  case  comes  within  the  principle  of 
that  exception.  *  I  do  not  think  that  Collen  v.  Wright {*\ 
properly  understood,  shows  that  there  is  an  exception  to 
that  general  rule.     Collen  v.  Wright  C)  establishes  a  separate 

(')  35  Penn.  Rep.,  298.  147:  in  Ex.  Ch.,  8  E.  A  B.,  647;  27  L.  J. 

O  7  E.  &  B.,  301;  26  L.  J.  (Q.B.).     (Q.B.),  215. 
(»)  Law  Rep.,  4  Q.  B.,  706. 
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and  independent  rule,  which,  without  using  language  rigor- 
ously accurate,  may  be  thus  stated:  if  a  person  requests 
and,  by  asserting  that  he  is  clothed  with  the  necessary 
authority,  induces  another  to  enter  into  a  negotiation  with 
himself  and  a  transaction  with  the  person  whose  authority 
he  represents  that  he  has,  in  that  case  there  is  a  contract  by 
hira  that  he  has  the  authority  of  the  person  with  whom  he 
requests  the  other  to  enter  into  the  transaction.  That  seems 
to  me  to  be  the  substance  of  the  decision  in  Collen  v. 
Wri{/7it{').  If  so,  it  appears  to  me  that  it  does  not  apply 
to  the  facts  before  us,  because  in  the  present  cas^  I  do  not 
find  any  request  by  the  defendants  to  the  plaintiffs  to  do 
anything.  The  defendants  are  simply  the  deliverers  of 
what  they  say  is  a  message  from  certain  persons  to  the 
plaintiffs.  No  contract  exists  :  no  promise  is  made  by  the 
defendants,  nor  does  any  consideration  move  from  the  plain- 
tiffs. It  appears  to  me,  therefore,  that  there  is  a  distinction 
between  this  case  and  Collen  v.  Wright  (*),  and  consequently 
we  cannot  have  recourse  to  that  case  to  take  this  out  of  the 
general  rule  to  which  I  have  referred. 

But  then  it  is  argued  that  this  is  a  case  of  misfeasance, 
that  is,  a  case  of  negligence.  Now  the  defendants'  counsel 
made  a  remark  which  seemed  to  me  very  just,  namely,  that 
before  any  person  can  complain  of  negligence  he  must  make 
out  a  duty  to  take  care ;  and  that  that  duty  to  take  care  can 
only  arise  in  one  of  two  ways,  *namely,  either  by  con-  [6 
tract  or  by  the  law  imposing  it.  That  it  does  not  arise  by 
contract  in  this  case  is  shown  by  the  observations  which  I 
have  already  made  for  the  purpose  of  pointing  out  that 
there  is  no  contract  between  the  plaintiffs  and  the  defend- 
ants. Does  that  duty  arise  by  law  ?  If  it  did  arise  by  law, 
the  consequence  would  be  that  the  general  rule  which  has 
been  admitted  to  exist  is  inaccurate,  and  that  it  ought  to  be 
laid  down  in  these  terms,  that  no  action  will  lie  against  a 
man  for  misrepresentation  of  facts  whereby  damage  has 
been  occasioned  to  another  person,  unless  that  misrepresen- 
tation is  fraudulent  or  careless.  But  it  is  never  laid  down 
that  the  exemption  from  liability  for  an  innocent  misrepre- 
sentation is  taken  away  by  carelessness.  It  seems  to  me, 
therefore,  that  that  point  also  fails  the  plaintiffs. 

Further,  the  defendants  did  not  guarantee  that  the  mes- 
sage was  authentic,  and  so  far  as  they  were  concerned  it 
might  not  be  true.  The  action  is  not  maintainable  upon  the 
ground  of  an  implied  warranty  that  the  message  was  correct. 

(')  7  E.  <fe  B.,  301;  26  L.  J.  (aB.),  147:   in  Ex.  Ch.,  8  E.  <fc  B.,  647;  27  L.  J. 
(Q.B.),  2iii. 
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Another  point  raised  was  that  the  mistake  was  committed 
in  the  ordinary  business  of  the  defendants.  I  hardly  know 
how  that  was  made  a  separate  ground  of  argument.  Inac- 
curacy in  a  telegram  is  more  likely  to  mislead  than  inaccu- 
racy in  a  verbal  statement :  and  the  delivery  of  a  telegraphic 
message  is  a  more  formal  matter  than  the  communication  of 
a  message  by  word  of  mouth.  I  cannot  however  see  any 
distinction  in  principle  between  them. 

It  has  been  argued  that  if  this  action  be  not  maintainable 
the  consequences  will  be  mischievous.  I  am  not  of  that 
opinion,  if  it  were  held  that  a  person  is  liable  for  a  negligent 
misrepresentation,  however  bona  fide  made,  a  great  check 
would  be  put  upon  many  very  useful  and  honest  conimuni- 
cations,  owing  to  a  fear  of  being  charged,  and  perhaps  un- 
truly charged,  with  negligence.  I  do  not  think  the  rule 
upon  which  we  are  acting  unreasonable  either  in  itself  or  in 
its  application  to  a  telegraph  company.  It  is  to  be  recol- 
lected that  a  telegraph  company  are  generally  under  some 
liability  to  the  sender  of  the  message,  and  if  they  are  care- 
less in  delivering  it  and  thereby  occasion  damage  to  him,  he 
may  maintain  an  action  against  them  ;  and  (apart  from  the 
natural  desire  to  carry  on  their  business  properly  so  as  to 
7J  gain  customers)  the  ^existence  of  this  liability  is  a  kind 
of  security  for  the  proper  delivery  of  the  messages  intrusted 
to  the  telegraph  company. 

I  wish  further  to  say  that  I  do  not  see  any  analogy  between 
the  liability  of  a  common  carrier  and  that  of  a  telegraph 
company.  A  carrier  is  liable  both  to  the  person  who  em- 
ploys him  and  also  to  the  owner  of  the  goods  :  but  the  plain- 
tiffs did  not  employ  the  defendants,  and  they  are  not  the 
owners  of  the  message.  Possibly  some  analogy  may  exist 
between  the  present  facts  and  a  case  where  a  carrier  has 
delivered  goods  to  a  person,  for  whom  they  were  not 
intended,  and  who  has  in  consequence  suffered  some  loss  or 
inconvenience ;  but  I  do  not  think  that  under  such  circum- 
stances an  action  would  be  maintainable  against  the  carrier  ; 
for  the  person  to  whom  the  goods  were  delivered  might  have 
refused  to  receive  them,  and  when  he  took  them  in  he 
accepted  the  risk  Howing  from  a  possible  mistake  of  the 
carrier. 

In  no  point  of  view  is  the  present  action  maintainable. 

BuEiT,  L.J.:  Upon  consideration  of  the  nature  of  the 
business  of  a  telegraph  company,  it  seems  to  me  plain  that 
all  that  they  undertake  to  do  is  to  deliver  a  message  from 
the  person  who  employs  them,  and  that  they  perform  the 
part  of  mere  messengers  ;  inima  facie,  therefore,  their  only 
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contract  is  witli  the  person  who  employs  them  to  send  and 
deliver  a  message.  In  the  present  case  the  plaintiffs  did  not 
send  the  message,  and  therefore  the  defendants  have  made 
no  contract  with  them.  The  defendants  have  in  effect  made 
a  representation  which  is  false  in  fact,  but  which  they  did 
not  know  to  be  false  at  the  time  of  making  it.  If  the  case 
for  the  plaintiffs  be  simply  that  there  was  a  misrepresenta- 
tion upon  which  they  have  reasonably  acted  to  their  detri- 
ment, it  must  fail,  owing  to  the  general  rule  that  no  erro- 
neous statement  is  actionable  unless  it  be  intentionally  false. 
This  seems  to  be  admitted  by  the  plaintiffs'  counsel;  it  is 
ur<;ed,  however,  that  Collen  v.  Wright  i^)  has  introduced  an 
exception  to  that  rule  ;  but  after  the  argument  of  the  defend- 
ants' counsel  I  have  come  to  the  conclusion  that  the  decision 
in  that  case  was  founded  upon  a  different  and  independent 
rule,  which  may  be  stated  to  be,  that  *where  a  person  [8 
either  expressly  or  by  his  conduct  invites  another  to  nego- 
tiate witli  him  upon  the  assertion  that  he  is  filling  a  certain 
character,  and  a  contract  is  entered  into  upon  that  footing, 
he  is  liable  to  an  action  if  he  does  not  fill  that  character ; 
but  the  liability  arises  not  from  the  misrepresentation  alone, 
but  from  the  invitation  to  act  and  from  the  acting  in  conse- 
quence of  that  invitation.  Therefore  the  decision  in  Collen 
V.  Wright  {^)  does  not  establish  an  exception  to  the  rule  that 
an  innocent  misrepresentation  does  not  form  the  ground  of 
an  action.  Now  the  telegraph  company,  being  mere  mes- 
sengers, did  not  either  expressly  or  impliedly  invite  the 
plaintiffs  to  act  with  them  in  any  character,  and  the  present 
facts  do  not  fall  within  the  principle  of  that  case. 

It  was  farther  suggested  that  the  defendants  are  liable  by 
reason  of  negligence  ;  but  when  tlie  argument  for  the  plain- 
tiffs as  to  negligence  is  examined,  it  is  found  to.be  based 
upon  the  doctrine,  that  where  a  person  has  been  led  by  the 
negligence  of  another  to  act  under  the  belief  of  a  certain 
state  of  facts  and  in  consequence  has  suffered  detriment,  the 
person  guilty  of  negligence  is  liable  to  make  good  that  loss ; 
but  this  doctrine  properly  applies  to  cases  of  estoppel ;  and 
the  facts  before  us  do  not  allow  the  plaintiffs  to  rely  upon 
the  defendants'  negligence  as  a  ground  of  estoppel :  Swan 
V.  North  British  Australasian  Company  ("). 

I  cannot  see  that  any  liability  rests  upon  the  defendants, 
and  therefore  I  think  that  the  judgment  of  the  Common 
Pleas  Division  should  be  affirmed. 

(»)  7  E.  <fe  B.,  301 ;  26  L.  T.  (Q.B.),  147:  in  Ex.  Ch..  8  E.  &  B.,  647;  27  L.  J. 
(Q.B.),  21  J.  O  2  n.  it  C,  175;   32  L.  J.  (Ex.),  273. 
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Cotton,  L.J.:  I  also  am  of  opinion  that  the  judgment  of 
the  Common  Pleas  Division  should  be  affirmed. 

The  authority  most  relied  on  by  the  plaintiffs'  counsel  was 
Collen  V.  Wright  {'),  Now  it  is  quite  clear  that  the  decision 
in  that  case  went  upon  the  ground  that  the  testator  of  the 
defendants  by  his  conduct  impliedly  warranted  that  he  had 
the  authority  which  he  professed  to  have ;  and  this  is  plain 
from  the  language  of. Willes,  J.,  in  delivering  the  judgment 
of  the  Exchequer  Chamber  (").  Now  the  principle  of  that 
9]  case  cannot  apply  here.  The  *defendants  did  not  enter 
into  a  contract  with  the  plaintiffs,  nor  did  they  represent 
that  they  had  any  authority  to  act  as  agents  for  the  plain- 
tiffs' Liverpool  house :  they  simply  delivered  the  message 
and  left  the  plaintiffs  to  act  or  not  to  act  upon  it,  as  they 
pleased ;  therefore  it  cannot  be  said  that  in  consequence  of 
a  request  by  the  defendants  the  plaintiffs  undertook  any 
liability  or  w^ere  induced  in  any  way  to  act  upon  the  mesr 
sage.  There  being  no  contract  between  the  parties  to  the 
present  suit,  Colleii  v.  WrigJiti^)  is  distinguishable. 

It  was  further  contended  for  the  plaintiffs  that  the  de- 
fendants were  liable  by  reason  of  their  negligence.  It  was 
admitted  that  misrepresentation  alone  would  not  have 
supported  an  action ;  but  it  was  contended  that,  owing  to 
the  nature  of  the  business  carried  on  by  the  defendants, 
they  were  bound  to  warrant  the  accuracy  of  the  message, 
or  at  least  to  guarantee  that  every  precaution  had  been 
taken  by  their  agents  to  avoid  mistake,  and  that  the  mes- 
sage was  sent  by  the  persons  by  whom  it  purported  to  be 
sent.  I  cannot  concur  in  this  argument.  A  person  comes 
into  a  telegraph  office  and  writes  out  a  message  to  be  for- 
warded by  the  company ;  how  can  the  company  ascertain 
whether  the  person  m  whose  name  the  message  is  sent  has 
really  authorized  its  transmission  ?  It  is  impossible  to  sup- 
pose that  the  company  in  the  ordinary  course  of  their  busi- 
ness warrant  that  the  message  comes  from  a  particular 
person ;  for  they  would  thereby  make  a  representation,  the 
truth  of  which  in  many  cases  they  cannot  ascertain. 

Judgment  affirmed. . 

Solicitors  for  plaintiffs:  O,  L,  P.  Eyre  &  Co,^  agents  for 
Garnett,  Tarbet  &  Tinne,  Liverpool. 
Solicitors  for  defendants :  Johnsons^  Upton  &  Budd. 

(')  7  E.  &  B.,  301;  26  L.  J.  (Q.B.).         (*)  8  E.  A  B.,  647,  at  pp.  657,  658?  27 
147 :  in  Ex.  Ch.,  8  E.  «t  B.,  647 ;  27  L.  J.     L.  J.  {Q.B.),  216,  at  pp.  217,  218. 
(Q.B.),  215. 
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We  cannot  ascertain  that  this  case 
went  to  the  House  of  Lords. 

See  2  Thompson  on  Neg.,  828,  835 
note  :  5  Leg.  News,  84. 

NVhile  a  telegraph  company  may,  by 
special  agreement  of  by  reasonable 
rules  and  regulations,  limit  its  liability 
to  damages  for  errors  and  mistakes 
in  the  transmission  and  delivery  of 
messages,  it  cannot  stipulate  or  ppo- 
vide  for  immunity  from  liability  where 
the  error  or  mistake  results  from  its 
own  negligence.  Such  a  stipulation 
or  regulation  being  contrary  to  public 
policy. 

Where,  in  an  action  against  the  com- 
pany for  damages  resulting  from  an  in- 
accurate transmission  of  a  message, 
such  inaccuracy  is  made  to  appear,  the 
burden  of  proof  is  on  the  company  to 
show  that  the  mistake  w^as  not  attrib- 
utable to  its  fault  or  negligence. 

The  defendant's  agent  sent  to  them 
from  Woodstock,  Ontario,  a  message 
in  these  words  :  '*  Will  you  give  one 
fifty  for  twenty 'five  hundred  at  Lon- 
don. Answer  at  once  as  I  have  only 
till  night.'*  The  court  instructed  the 
jury,  that  the  message  was  not  in 
cipher  or  obscure,  within  the  meaning 
of  a  stipulation  in  the  agreement  under 
which  the  message  was  sent ;  the  com- 
pany ''assumed  no  liability  for  errors 
in  ciphers  or  obscure  messages." 

Held,  that  the  instruction  was  cor- 
rect: Western  Union,  etc.,  v.  Oris- 
wold,  TCinn.  L.  Bull.,  1,  Sup.  Ct.  of 
Ohio. 

Such  damages  only  are  recovera- 
ble as  the  parties  either  actually  con- 
templated, or  may  be  fairly  supposed 
to  have  contemplated,  as  flowing  from 
the  breach. 

Where  the  damage  claimed  is  a 
loss  of  that  which  might  have  been  ob- 
tained, depending  on  the  contingency 
of  a  certain  expected  action  of  a  third 
party  in  the  event  of  the  contract  be- 
ing carried  oat,  it  is  too  remote  to  be 


regarded  as  within  the  contemplation 
of  the  party  breaking  the  contract  : 
McColl  V.  Western  Union  Telegraph 
Co.,  44  N.  Y.  Super.  Ct.  R.,  487. 

Dispatch  as  follows:  "Can  close 
Valkyria  and  Othere,  22  20  net,  Mon- 
treal. Ans.  immediately."  Held,  that 
commissions  which  the  sender  would 
have  earned  as  a  broker  in  effecting  a 
charter  of  two'  vessels  named  Valkyria 
and  Othere,  if  the  message  had  been 
duly  transmitted,  were  not  damages 
either  actually  contemplated,  or  to  be 
fairly  supposed  to  have  bee^  contem- 
plated by  the  defendant,  and  therefore 
not  recoverable  :  McColl  v.  Western 
Union  Telegraph  Company,  44  Super. 
Ct.  liep.,  487. 

Plaintiff  sent  a  dispatch  in  relation 
to  bonds  which  concluded:  "Hatch 
says  hold  undoubted."  As  delivered 
it  read,  "  Hatch  says  sold  un doubled." 
Plaintiff's  agent  being  unable  to  find 
the  last  word  in  his  dictionary,  and 
without  having  the  message  repeated 
or  making  inquiry,  sold  the  bonds. 
In  an  action  to  recover  damages  for  de- 
fendant's negligence,  held,  that  the 
sale  was  attributable  to' the  negligence 
of  plaintiff's  agent  in  omitting  inquiry 
and  acting  on  conjecture,  and  not  the 
fault  of  defendant  in  missending  the 
dispatch  :  Hart  v.  Direct  U.  S.  Cable 
Co.,  Limited.  13  N.  Y.  Weekly  Dig., 
269,  Ct.  Appeals. 

In  Lower  Canada,  under  the  code  of 
that  province,  a  telegraph  company  is 
responsible  to  the  receiver  of  a  teje- 
gram  for  damages  caused  to  him  by  an 
error  which  occurs  by  the  negligence 
of  an  employe  in  the  transmission  of 
an  unrepealed  message  ;  even  where 
the  sender  of  the  telegram  writes  it  on 
a  blank  form  on  which  is  printed  a 
condition  that  the  company  will  not  be 
responsible  for  mistakes  in  the  trans- 
mission of  unrepealed  messages  :  Wat- 
80  V.  Montreal  Telegraph  Co.,  5  Leg. 
News,  87,  and  see  Id.,  p.  84. 
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[8  Common  Pleas  Division,  10.] 

Nov.  12,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

10]  *Smith  V.  Widlake  and  Others. 

Vendor  and  Purchaser — Convet/ance  of  Fee  Simple  nthjert  to  Void  Lease  for  Years 

liiplU  of  Purchaser  taking  with  Notice  of  Void  Zease  to  enter  vpon  Iie%-editarnefUM 

Iicld  under  it — iMfulhrd  and  Tejtant — Evidence  of  Tenancy  from   Year  to    Year 

Effect  of  Aceejttance  of  Nominal  IZent  for  Hereditaments  of  Substantial  Vcdue. 

A  tenant  for  life  without  leasinc:  power  demised  a  plot  of  building  land  for  the 
term  of  sixty  years,  from  the  29th  of  September,  I8S4,  at  the  annual  rent  of  six- 
pence; the  lease  contained  a  covenant  by  the  tenant  for  life  for  quiet  enjoyment. 
The  lessee  accordingly  erected  a  hodse  on  the  plot  of  land.  After  the  death  of  the 
tenant  for  life  the  fee  simple  ultimately  vested  in  H.,  who  accepted  rent  at  the  rate 
above  mentioned- from  J.,  who  was  a  son  of  the  original  lessee,  and  was  then  in  pos- 
session of  the  house.  H.  afterwards  conveyed  the  house  and  land  to  the  plaintiff 
by  indenture:  the  grant  was  made  expressly  sulycct  to  the  sunposed  term  of  sixty 
years.  No  notice  to  quit  had  been  given,  and  the  annual  value  of  the  house  and 
land  was  about  £6.  The  plaintiff  having  sued  to  recover  possession  of  the  house 
and  land  : 

Hdd,  that  as  the  representatives  of  the  original  lessee,  under  the  indenture  of  tlie 
29th  of  September,  1884,  could  not  have  sued  H.  for  breach  of  the  covenant  for 
quiet  enjoyment,  the  void  lease  afforded  no  defence  against  the  plaintiff  clainiin<»' 
under  the  grant  of  the  fee  simple  subject  to  it ;  that  a  tenancy  from  year  to  year 
had  not  been  created  by  the  payment  of  rent  at  the  rate  of  sixpence  a  year  :  and 
that  the  plaintiff  was  entitled  to  immediate  possession  of  the  house  and  land. 

Prettymans  Case  (2  Vern.,  279,  cited  in  Walton  v.  Stamford^  Ibid,)  commented 
upon. 

Action  to  recover  possession  of  two  cottages  and  a  gar- 
den thereto  attached.  The  writ  was  issued  on  the  30th  of 
January,  1877.  The  defendants,  Widlake  and  Latham,  were 
the  tenants  in  possession :  the  defendant,  J.  A.  Thorne,  de- 
fended as  landlord. 

At  the  trial,  before  Cockburn,  C.J.,  without  a  jury,  at 
the  Bristol  Spring  Assizes,  1877,  the  following  facts  were 
proved : 

By  indentures  of  lease  and  release,  dated  respectively  the 
22d  and  23d  of  December,  1814,  being  a  settlement  executed 
upon  the  marriage  of  John  Harris  and  Elizabeth  Winifred 
Bird,  certain  lands,  including  a  field  called  Eight  Acres, 
situate  in  the  parish  of  Eastdown,  in  the  county  of  Devon, 
were  conveyed  to  John  Harris  for  life,  with  remainder  to  E. 
W.  Bird  for  life,  with  remainder  to  the  children  of  J.  Har- 
11]  lis  and  E.  W.  Bird,  for  such  *estates  and  in  such 
shares  as  they  should  jointly  appoint,  and  in  default  of  a 
joint  appointment  as  the  survivor  of  J.  Harris  and  E.  W. 
i3ird  should  by  deed  or  will  appoint,  and  in  default  of  any 
appointment  to  the  children  of  J.  Harris. and  E.  W.  Bird 
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in  fee  as  tenants  in  common.  The  settlement  contained 
other  limitations  and  provisions  which  it  is  unnecessary  to 
mention  ;  but  it  did  not  contain  any  power  to  grant  leases. 

The  marriage  was  afterwards  solemnized. 

By  an  indenture  of  lease,  dated  the  29th  of  September, 
1834,  John  Harris  and  Elizabeth  Winifred,  his  wife,  demised 
unto  Fi-ancis  Maine  a  plot  of  land,  being  parcel  of  Eight 
Acres,  and  containing  about  forty-two  perches,  from  the 
date  of  the  indenture  for  the  term  of  sixty  years,  at  the 
yearly  rent  of  6d,  The  lease  contained  amongst  others  a 
covenant  by  F.  Maine  to  erect  within  three  years  a  dwelling 
bouse  on  a  plot  of  land,  and  ^Iso  a  covenant  by  J.  Harris 
for  himself  and  his  wife  for  quiet  enjoyment.  It  also  con- 
tained a  power  of  re-entry  for  non-payment  of  rent,  for 
omission  to  repair  after  notice,  and  for  using  the  dwelling 
liouse  as  a  public  house.  F.  Maine  accordingly  erected  a 
dwelling  house  upon  the  plot  of  ground,  which  was  after- 
wards used  as  two  cottages,  and  formed  the  buildings  sought 
to  be  recovered  in  the  action. 

John  Harris  died  in  1835  without  having  exercised  the 
Joint  power  of  appointment  conferred  upon  him  by  the  set- 
tlement dated  December,  1814.  By  her  will,  dated  July, 
1844,  as  altered  by  a  codicil  dated  November,  1854,  E.  W. 
Harris,  intending  to  execute  the  power  of  appointment  re- 
served to  her  as  the  survivor  of  her  husband,  devised  in  fee 
the  landi  conveyed  by  the  settlement  dated  December,  1814, 
in  substance,  as  follows :  one-fifth  to  her  son,  T.  B.  Harris  ; 
one-fifth  to  her  son,  John  Harris;  one-fifth  to  her  son,  W. 
H.  Harris ;  one-fifth  to  T.  B.  Harris  in  trust  for  her 
daughter,  M.  A.  Gregory ;  and  one-fifth  to  W.  W.  Gregory 
in  trust  for  the  children  of  a  deceased  daughter,  E.  W. 
Gregory.  The  devises  were  subject  to  the  condition  that  if 
the  devisees  should  wish  to  sell  the  lands  during  the 
lifetime  of  her  son,  James  Harris,  the  offer  of  purchase 
should  be  first  made  to  him  at  the  sum  of  £1,000.  The  tes- 
tatrix died  in  May,  1865,  having  had  six  children  only  by 
her  deceased  husband,  namely,  the  *above  mentioned  [12 
James  Harris,  T.  B.  Harris,  John  Harris,  W.  H.  Harris,  M. 
A.  Gregory,  and  E.  W.  Gregory,  deceased. 

By  an  indenture  dated  tlie  7th  of  June,  1866,  after  recit- 
ing that  T.  B.  Harris,  John  Harris,  W.  H,  Harris  and  M.  A. 
Gregory,  had  determined  to  confirm  the  invalid  appoint- 
ment purported  to  be  made  by  their  mother  to  W.  W. 
Gregory  in  favor  of  the  children  of  the  said  E.  W.  Gregory, 
and  that  it  had  been  agreed  to  sell  to  James  Harris  the 
hereditaments  thereby  conveyed  at  the  price  of  JC1,0Q0,  T. 
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B.  Harris,  John  Harris,  W.  H.  Harris,  W.  W.  Gregory, 
and  M.  A.  Gregory,  granted  unto  James  Harris  in  fee,  the 
lands  conveyed  by  the  settlement  of  December,  1814. 

By  indenture  dated  the  22d  of  June,  1866,  James  Harris 
mortgaged  in  fee  the  lands  granted  to  him  by  the  indenture 
dated  the  7th  of  June,  1866,  to  secure  a  loan  of  £1,000. 
The  deed  contained  the  usual  mortgage  powers. 

By  an  indenture  d^ted  the  2d  of  April,  1874,  the  then 
mortgagees  of  James  Harris  by  his  direction  granted,  and 
lie  himself  granted  and  confirmed,  to  the  plaintiff  in  fee  the 
lands  conveyed  in  the  settlement  dated  December,  1814.  It 
was  amongst  other  things  recited  that  James  Harris  had 
agreed  witn  the  plaintiff  **for  the  absolute  sale  to  him  of 
the  hereditaments  intended  to  be  hereby  granted,  and  the 
inheritance  thereof  in  fee  simple  in  possession  free  from  in- 
cumbrances (except  only  the  indenture  of  lease  hereinafter 
mentioned)  at  the  price  of  £1,350;"  in  the  habendum  the 
lands  were  declared  to  be  absolutely  discharged  from  the 
mortgage  debt  of  £1,000,  "but  subject  as  to  the  house  and 
garden  mentioned  in  the  said  first  schedule  to  a  certain  in- 
denture of  lease  thereof  for  a  term  of  sixty  years,  from 
the  day  of  ,  1834,"   (sic)  and   the  covenant 

against  incumbrances  by  James  Harris  contained  an  excep- 
tion as  to  ''  the  said  indenture  of  lease;" 

The  house  and  garden  mentioned  in  the  first  schedule 
were  the  cottag'es  and  garden  sought  to  be  recover(?&  in  tiiis 
action. 

James  Harris  had  after  the  death  of  his  mother  accepted 
rent  for  the  cottages  and  garden  at  the  rate  of  6^.  a  year 
from  James  Mayne,  a  son  of  Francis  Mayne,  and  by  a  re- 
ceipt dated  the  21st  of  July,  1872,  he  acknowledged  the 
receipt  from  J.  Mayne,  of  ''the  sum  2^.  6^.  for  chief  rent" 
13]  for  the  cottages.  The  real  value  of  the  *cottages  and 
garden  was  about  £6  a  year.  J.  Harris  was  aware  of  the 
lease  dated  the  29th  of  September,  1834,  and  wished  to  treat 
it  as  valid.  In  August,  1876,  the  plaintiff  demanded  that 
the  tenants  of  the  cottages  should  attorn  to  him ;  but  this 
they  did  not  do. 

At  the  trial  Cockburn,  C.  J.,  ordered  judgment  to  be  en- 
tered for  the  defendants  ('). 

The  plaintiff  appealed. 

(')  The  only  document  put  in  at  the  was  then  given  ;    but  in  point  of  fact 

trial  on  behalf  of  the  defendants  was  the  original  lessee  Francis  Mayne  made 

the  lease  dated  the  29th  of  September,  a   will    (which,    however,    was    never 

18;M,  and  no  other  evidence  as  to  the  prov(Ml),  bequeathing  the  cottages  and 

title  of   the   defeuduut   J.   A.    Thome  garden  in  trust  fur  six  of  his  childrt»u  ; 
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Nov.  8.  H,  T,  Cole,  Q.C.,  and  O.  Pitt  Leiois,  for  the 
plaintiff  :  At  the  commencement  of  the  action  twenty  years 
had  not  elapsed  since  the  death  of  E.  W.  Bird  the  last  ten- 
ant for  life  ;  and  therefore  the  plaintiff,  who  is  tenanc  in  fee 
of  the  cottages  and  garden,  is  pi  ima  facie  entitled  to  the 
possession  thereof.  The  term  for  sixty  years,  being  created 
by  mere  tenants  for  life  without  leasing  power,  is  of  course 
prima  fdcie  void  against  those  entitled  to  the  inheritance ; 
but  it  will  be  contended  for  the  defendants  that,  as  the  grant 
by  James  Harris  and  his  mortgagees  treats  the  lease  as  sub- 
sisting, the  plaintiff  who  claims  under  it  cannot  recover  pos- 
session of  the  cottages  and  garden  until  the  term  has  expired 
by  effluxion  of  time  or  been  forfeited ;  but  this  contention  is 
plainly  erroneous,  for  it  is  directly  at  variance  with  the  de- 
cision in  Doe  d.  Potter  v.  Archer  (*).  It  has  been  said  that 
in  equity  the  purchaser  of  land  conveyed  subject  to  a  void 
lease  cannot  eject  an  occupier  claiming  under  it,  if  the  ven- 
dor is  entitled  to  be  indemnified  by  the  purchaser  :  Sugden 
on  Vendors  and  Purchasers,  *ch.  xxiii,  s.  2,  par.  4,     [14: 

{)p.  750,  75X  (14th  ed.) ;  but  that  doctrine  does  not  apply 
lere,  for  James  Harris  has  no  claim  to  be  indemnified  by 
the  plaintiff.  For  the  defendants,  reliance  may  be  placed 
upon  PreltymaiH s  Case^\  but  in  that  case  it  does  not  ap- 
pear under  what  circumstances  the  purchase  was  made,  and 
It  may  well  be  that  the  supposed  tenant  for  life,  or  perhaps 
the  vendor,  had  an  equity  to  compel  the  purchaser  to  allow 
the  property  to  be  enjoyed  as  if  a  valid  grant  had  been  made. 
The  mere  acceptance  of  rent  by  James  Harris  did  not  con- 
firm the  void  lease:  James  d.  Aubrey  v.  JenJcinSy  Buller's 
Nisi  Prius,  part  1,  bk.  3,  ch.  ii,  p.  96  b-(7th  ed.). 

A,  Charles,  Q.C.  (C.  Murch,  with  him),  for  the  defend- 
ants: Prettyman^s  Case  {*)  is  clearly  in  point,  and  the 
court  cannot  give  judgment  for  the  plaintiff  without  over- 
ruling it.  The  plaintiff  by  the  very  terms  of  the  conveyance 
to  him  had  notice  that  the  void  lease  existed  as  an  incum- 
brance upon  the  freehold ;  and  as  he  is  now  seised  in  fee, 

some  of  these  children  conveyed  thei^  judgment   against  this  contention  on 

shares  to  their  brother  James  Mayne,  the  ground  that  the  Intended  lessee 

who  assigned   his  interest  to  the  de-  not    being   a   party  to   the   indenture 

fendant  J.  A.  Thome.     Francis  Mayne  could  not  take  a  present  interest  under 

died  in  1848.  it ;  but  see  now  as  to  indentures  exe- 

(')  1   B.   &   P.,  531.      In  this  case,  cuted  after  the  1st  of  October,  184;5, 

decided  in  1796,  the  conveyance  was  the  first  clause  of  s.  5  of  8  &  9  Vict, 

by  indenture   and  described  the  void  c.  106. 

lease,  and   it   was  contended  that  by        (*)  2  Vern.,   279,   cited  in  WaUan  v. 

the  terms  of    the  covey ance  a  valid  Stamford,  Ibid, 
demise  was   created  ;    the   court  gave 
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he  can  confirm  the  original  demise,  and  therefore  in  equity 
he  is  bound  to  treat  it  as  valid  for  the  term  originally 
created:  Taylor  v.  Stibbei't {^).  The  plain tiflf  probably  at 
the  time  of  the  purchase  paid  a  less  sum  for  the  property 
on  the  ground  that  the  cottages -and  gardens  were  held 
under  the  lease  for  sixty  years,  and  the  grant  to  him  in 
terms  only  conveys  a  reversion,  and  therefore  he  cannot 
enter  until  the  expiration  of  the  term  intended  to  be  created. 

[Cotton,  L.J.:  It  does  not  appear  that  the  representa- 
tives of  Francis  Mayne  have  any  remedy  against  James 
Harris,  who  liad  power  to  eject  them  ;  and  it  would  follow 
from  that  argument  that  James  Harris,  and  not  Thorne, 
would  be  entitled  to  the  possession  for  all  the  residue  of  the 
term.] 

At  all  events  a  tenancy  from  ye^r  to  year  was  created 
when  James  Harris  accepted  rent  at  the  rate  mentioned  in 
the  lease  for  sixty  years ;  therefore  the  defendants  were  en- 
titled to  at  least  six  months'  notice  to  quit,  and  this  not 
having  been  given,  the  present  action  must  fail :  Doe  d. 
Martin  V.  Wat tsO. 

H,  T,  Cole,  Q.C.,  in  reply. 

Cur.  a^v.  viiU. 

15]     *Nov.  12.     The  f olio winjf  judgments  were  delivered  : 

Bramwell,  L.J.:  I  will  first  dispose  of  the  question 
whether  the  payment  of  rent  to  James  Harris  created  a, ten- 
ancy from  3'ear  to  year,  and  therefore  whether  the  plaintiff, 
who  claims  through  him,  was  bound  to  give  a  six  months' 
notice  to  quit  before  he  could  maintain  an  action  to  recover 
possession  of  the  property  in  dispute.  The' annual  value  of 
the  two  cottages  appeal's  to  be  about  £6,  but  the  rent  re- 
ceived by  James  Harris  was  only  at  the  rate  of  6<f.  a  year, 
and  in  the  receipt  given  by  him  the  rent  is  described  as 
**  chief  rent."  The  counsel  "for  the  defendants  cited  Doe  d. 
Martin  v.  Watts  Q  as  an  authority  apiinst  the  plaintiff,  but 
it  is  plain,  upon  looking  into  the  decisions  upon  the  ques- 
tion, that  the  payment  of  rent  is  at  most  only  evidence  of  a 
tenancy  from  year  to  year:  and  upon  the  facts  before  us  I 
am  of  opinion' that  James  Harris  did  uot  accept  the  sum  of 
2*<f.  Gd.  as  rent  due  upon  a  five  years'  occupation  under  a 
tenancy  from  j'ear  to  year,  but  that  he  received  it  under  the 
mistaken  notion  that  he  had  ix>wer  to  confirm  the  void  lease 
for  sixty  3' ears.  The  acceptance  of  this  sum,  no  doubt, 
would  prevent  James  Mayne  from  being  treated  as  a  tres- 

0)  2  Ves.  JuiL.  4?r.  V'  T  T.  R-.  S5.  v*^*  l'-^  East,  l^S. 
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passer,  and  he  seems  to  have  become  tenant  at  will  in  the 
strict  sense  of  the  term  ;  but  I  do  not  think  that  a  tenancy 
from  year  to  year  was  created  between  him  and  James  Har- 
ris. I  may  say  that  Roe  d.  Brune  v.  Prideaux  ('),  and 
Denn  d.  Brune  v.  Rawlins  {^\  entirely  support  the  view 
which  we  take  of  the  facts  before  us. 

It  was  also  argued  that,  as  the  grant  to  the  plaintiff  was 
made  expressly  subject  to  the  void  lease,  he  is  not  entitled 
to  possession  until  the  expiration  of  the  term  intended  to  be 
created  by  the  indenture  dated  the  29th  of  September,  1834 ; 
but  he,  as  grantee  under  the  indenture  dated  the  2d  of  April, 
1874,  takes  all  that  his  grantors  could  convey,  and  as  the 
supposed  term  did  not  exist,  he  became  seised  in  fee  of  the 
cottages  and  garden  free  from  incumbrances,  and  with 
the  right  to  immediate  possession.  For  the  defendants, 
reliance  was  placed  upon  Prettyman^  s  Case  (*).  As  to  this 
case,  I  need  only  remark  that  it  does  not  appear  what  the 
♦circumstances  of  the  case  really  were,  and  it  may  well  [16 
be  that  the  intended  grantee  of  the  estate  for  life  had  an 
equity  sufficient  to  entitle  him  to  a  decree  that  he  should 
enjoy  the  land.  The  defendants'  counsel  also  relied  upon 
a  principle  which  appears  to  be  established  by  certain  de- 
cisions in  equity,  and  seems  to  be  pf  the  following  nature, 
namely,  that  where  an  ineflFectual  lease  has  been  granted  by 
a  tenant  for  life  who  afterwards  joins  with  the  remainderman 
in  selling  the  hereditaments  to  a  purchaser  with  full  notice 
of  the  agreement,  the  latter  is  liable  to  be  restrained  from 
ejecting  those  claiming  under  the  lease ;  but  the  ground  of 
this  doctrine  is  that  the  tenant  for  life  was  bound  to  grant  a 
valid  interest  to  the  lessee,  and  as  the  purchaser  has  notice 
of  the  contract,  and  takes  an  estate  which  enables  him  to 

gerform  it,  he  is  bound  to  make  good  the  term  intended  to 
e  created  ;  for  otherwise  the  lessee  would  be  able  to  main- 
tain an  action  against  the  tenant  for  life ;  and  in  order  to 
avoid  this,  equity  compels  the  purchaser  to  leave  the  lessee 
in  possession.  But  it  is  unnecessary  to  consider  the  extent 
of  this  doctrine,  for  it  has  no  bearing  ujDon  the  present  facts  ; 
neither  of  the  tenants  for  life  who  granted  the  lease  in  1834 
conveyed  to  the  plaintiff ;  he  does  not  claim  through  either 
of  them  ;  the  vendor,  James  Harris,  is  not  liable  to  an  action 
for  breach  of  the  covenant  for  quiet  enjoyment  contained  in 
that  lease,  and  he  cannot  be  sued  by  those  who  represent 
Francis  Mayne,  the  original  lessee,  and  therefore  the  defend- 

0)  10  East,  168.  («)  10  East,  261. 

(-»)  2  Vern.,  279,  cited  in  WaUon  v.  Stamford,  Ibid. 
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ants  cannot  successfully  defend  upon  the  principle  which  I 
have  mentioned. 

I  am,  therefore,  of  opinion  that  the  judgment  must  be 
reversed. 

Brett,  L.J.,  concurred. 

Cotton,  L.J.:  I  think  it  clear  that  no  tenancy  from  year 
to  year  was  created. 

It  has  been  argued  that  the  plaintiff  cannot  recover  pos- 
session of  the  cottages  and  garden  until  the  expiration  of 
sixty  years  from  the  29th  of  September,  1834,  because  the 
conveyance  to  the  plaintiff  in  the  recitals,  in  the  habendum^ 
and  in  the  covenant  against  incumbrances,  recognizes  as 
valid  the  indenture  of  lease  dated  as  of  that  day ;  and  that 
the  deed  must  therefore  be  construed  as  confirming  the  void 
17]  lease  or  creating  a  new  lease  for  the  remainder  *of  the 
term  of  sixty  years.  In  support  of  this  argument,  reliance 
has  been  placed  yxipon  PrettymarC s  Case{'),  The  facts  of 
that  case  are  very  shortly  stated.  It  is  not  reported,  but 
merely  referred  to  in  the  case  of  Walton  v.  Stamford  {^). 
Probably  the  decision  was  on  the  ground  that  the  intended 
grantee  for  life  had  a  claim  against  the  vendor,  and  there- 
fore against  the  purchaser  as  taking  with  notice.  But  what- 
ever may  be  the  true  explanation  of  that  case,  I  cannot 
recognize  it  as  an  authority  in  favor  of  the  defendants'  con- 
tention as.  to  the  construction  and  effect  of  the  conveyance 
to  the  plaintiff.  In  my  opinion  that  conveyance  on  its  true 
construction  refers  to  the  lease  of  1834,  merely  for  the  pur- 
pose of  excepting  it  from  the  covenant  against  incum- 
brances. It  has  also  been  argued  that  in  equity,  where  a 
fee  simple  is  granted  subject  to  a  void  lease  for  years,  the 
grantee  will  be  restrained  from  taking  any  steps  to  put  an 
end  to  the  term,  and  will  be  compelled  to  confirm  it ;  but 
upon  reference  to  the  authorities  it  will  be  found  that  in 
them  the  grantor  of  the  hereditaments  conveyed  has  con- 
tracted to  create  a  term  of  years,  or  is  liable  to  an  action 
at  the  suit  of  the  intended  lessee  if  the  latter  is  ejected  from 
the  land  agreed  to  be  demised  to  him,  and  the  ground  of 
the  decisions  is  that  the  purchaser  faking  with  notice  is 
bound  to  complete  the  contract  or  to  indemnify  his  vendor 
against  the  action,  or,  in  otber  words,  is  bound  to  save  him 
from  being  sued.  The  doctrine  does  not  apply  to  the  facts 
before  us ;  James  Harris,  who  conveyed  to  the  plaintiff,  is 

(')  2  Vern.,  279,  cited  in  Walton  v.  Stamford,  Ibid.      . 
(•)  2  Vera.,  279. 
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not  exposed  to  any  action  at  the  suit  of  those  representing 

Judgment  reversed. 


the  original  lessee 


Solicitors  for  plaintiff:  Kennedy^  Hughes  &  Kennedy^ 
fur  R.  I.  Bencraft,  Barnstaple. 

Solicitors  for  defendants:  Churchy  Sons  &  Clarke^  for 
J.  A.  Tliorne,  Barnstaple. 


i^ee  26  Eng.  Rep.,  471  note. 

Where  a  deed  remising  and  releas- 
ing premises,  contains  a  covenant  that 
the  grantor,  his  heirs,  etc.,  shall  war- 
rant and  defend  the  title  to  the  prem- 
ises to  the  grantee,  his  heirs  and  as- 
signs forever,  against  all  lawful  claims 
of  all  persons  claiming  under  the 
grantor,  and  the  habendum  clause  pro- 
vides that  the  grantee,  his  heirs  and 
assigns,  shall  have  and  hold  the  prem- 
ises, etc.,  forever,  it  will  he  a  convey- 
ance of  the  fee,  and  not  a  simple  re- 
lease, so  that  a  title  subsequently 
acquired  by  the  grantor  will  enure  to 
the  grantee  unless  it  is  derived  from 
sale  under  an  incumbrance  assumed  by 
the  grantee :  People  ex  rel.  Weber  v. 
Herbel,  96  His.,  3S4. 

Under  a  deed,  by  husband  and  wife, 
of  the  wife's  lands,  with  covenants  of 
warranty  by  both,  a  title  afterwards 
acquired  by  the  husband  enures  by 
way  of  'estoppel  to  the  grantee,  as 
against  the  grantor  and  all  persons 
who  hold  under  the  grantor's  deed 
given  after  the  subsequent  title  is  ac- 
quired. 

Such  after-acquired  title  descends  to 
any  person  who  holds  under  the  first 
grantee,  however  remote  from  him  in 
the  line  of  title,  and  the  succession  is 
not  broken  by  some  of  the  intervening 
deeds  conveying  only  **  the  right,  title 
and  interest  in  the  land,"  which  the 
grantors  had,  such  mode  of  conveyance 
being  equivalent  to  a  release  deed  at 
le-asi  :    Powers  v.    Patten,   71   Maine, 

The  sale  of  an  interest  in  a  patent 
by  one  not  having  any  title  thereto, 
will  operate  by  way  of  estoppel  against 
him  in  case  he  suljsequently  acquires 
title  :  but  the  court  declines  to  decide 
whether  it  would  have  such  effect 
against  his  part-owners :  Gottfried  v. 
Miller,  3  Morrison's  Trans.,  644,  Sup. 
Ct.  U.  S. 

Where  a  party  gives  a  deed  or  mort- 

30  Enq.  Rkp. 


gage  on  land,  the  title  to  which  fails, 
and  the  grantor  or  mortgagor  after- 
wards acquires  the  title  by  deed,  giv- 
ing  a  mortgage  back  as  a  part  of  the 
same  transaction,  to  secure  the  pur- 
chase-money, he  will  not,  in  equity, 
become  seized  of  the  title  so  subse- 
quently acquired,  in  such  a  manner 
that  it  will  enure  to  his  former  grantee 
or  mortgagee  under  the  covenants  of 
title  in  his  deed  or  mortgage,  as 
against  the  second  mortgagee.  When 
a  mortgage  is  in  the  statutory  form  it 
isiequivalent  to  one  containing  all  the 
covenants  of  title,  and  'any  title  the 
mortgagor  may  subsequently  acquire 
will  enure  to  the  benefit  of  tjie  mort- 
gagee in  the  same  condition  the  mort- 
gagee took  the  same,  and  will  revive 
snch  mortgage,  if  extinguished  by 
sale  under  a  prior  lien,  to  tne  extent  of 
such  newly -acquired  title,  but  no  fur- 
ther :  Elder  t>.  Derby,  98  His.,  228. 

A  deed  not  purporting  to  convey  an 
estate  in  fee  simple  absolute  in  lands, 
as,  where  it  remises,  releases  and  quit 
claims  to  the  grantee,  his  heirs  and 
assigns  forever,  all  the  right,  estate, 
title  and  demand  whatsoever  which 
the  grantor  has,  or  ought  to  have,  to 
the  property,  is  not  such  a  conveyance 
as  that  an  after- acquired  title  of  the 
grantor  will  enure  to  the  grantee  under 
our  statute  on  that  subject. 

If  one  conveys  lands  or  real  estate 
with  a  general  covenant  of  warranty 
against  all  lawful  claims  and  demands, 
he  cannot  be  allowed  to  set  up,  as 
against  his  grantee  or  those  claiming 
under  him,  any  title  subsequently  ac- 
quired, either  by  purchase  or  other- 
wise,  but  such  new  title  will  enure,  by 
way  of  estoppel,  to  the  use  and  benefit 
of  his  grantee,  his  heirs  and  assigns. 

But  where  the  deed  on  its  face  does 
not  purport  to  convey  an  indefeasible 
estate,  but  only  the  right,  title  and  in- 
terest of  the  grantor,  although  the 
deed  may  contain  a  general  covenant 
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of  warranty,  the  doctrine  of  estoppel 
will  not  apply  so  as  to  pas$  an  after- 
acq aired  estate  to  the  grantee.  The 
covenants  of  warranty  in  a  deed  are 
limited  and  restrained  by  the  estate 
conveyeti  on  the  face  of  the  deed. 
\Vhere  a  deed  released  to  the  grantee 
••all  such  right,  estate,  title  and  de- 
mand whats<:)ever,"  as  the  grantor  had, 
•*  or  ought  to  have,"  in  and  to  the  lots, 
*•  to  have  and  to  hold  the  above  de- 
scribed premises,"  so  that  neither  the 
grantor  nor  his  heirs  should  claim  any 
•'title  to  the  premises  or  any  part 
thereof."  it  was  held  only  a  release  of 
such  right  as  the  releasor  had  at  the 
time,  and  not  as  purporting  to  ct^nvey 
the  lots.  The  worvis  ''or  ought  to 
have "  are  unmeaning,  and  may  be 
rejected.  It  was  also  held,  that  the 
word  **  premises"  in  the  ?*S'x\d:f.h 
means  only  what  the  deevi  purports  to 
c«.>nvey.  and  not  the  abs^nu'.e  ii:Ie. 

Where  a  jvirty  ci^nveys  only  such  es- 
tate and  interest  as  he  has  in  land,  the 
title  of  which  is  at  the  time  in  the 
United  States,  such  interest,  whatever 
it  may  be,  will  term;r.a;e  ujx>n  the 
purchase  of  the  land  irv»m  the  Tniievi 
i^tates^  Where  the  ^ran;  in  a  dee\i  is 
of  all  the  grantor's  ri^ht.  liile  and  in- 
terest in  land,  and  no:  of  the  land 
itself  or  any  }>ar:ic.ilar  estate  ihi-rvin. 
a  warranty  o:    iLe  preriises    ei;<-iids 


only  to  the  estate  granted,  which  is  all 
the  grantor's  right,  title  and  interest. 
It  will  be  confined  to  the  estate  vested 
in  the  grantor  at  the  time  the  deed 
was  made:  Hoi  brook  r.  Debo,  99  Ills., 
3?2. 

Where  one  who  has  no  title  makes  a 
mortgage,  which  is  recorded,  and  sub- 
sequently acquires  title,  a  subsequent 
purchaser  is  not  chargeable  under  our 
registry  acts  with  cou:»tructive  notice 
of  the  mortgage. 

The  dix'trine  of  title  by  an  estoppel 
binding  the  second  mortgagee  cannot 
be  invoked  in  this  case  by  B.,  inas- 
much as  T.  H.  already  had  title  when 
he  gave  the  mortgaire  to  B.,  and  the 
second  deed  to  T.  H.  was  nugatory  : 
B.Ui^ham  r.   Kirkland,  34  N.  J.  £q.. 

The  fact  that  a  wife  unites  with  her 
husband  in  a  deed,  whereby  he  con- 
veys his  land,  doe?*  not  operate  as  aa 
extingviisLnien;  of  a  mort*rage  thereon 
he".d  in  tmst  for  h«:*r :  Hati's  Appeal, 
40  Penn.  St.  Rep..  '>V.  followed. 

A  married  woman  cacco;  be  estopped 
by  the  expret?c<l<L  n  of  Ler  of  inion  as  to 
the  le^ral  ef  ec:  of  a  wrliing  wLich  she 
was  a»u:  lo  exrcute.  altLou^rh  the 
other  party  may  have  l*^*n  mi-.M  and 
irjurvd  tLere'ry :  RVia  r.  Caldwell, 
l»l  VtLJL,  Si-  Kcp.,  14«>- 
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[8  Common  Pleas  Division,  2«.] 
Nov,  27,  1877. 

*PniLLips  V.  Henson.  [26 

"  IjQdg€r'*^IMg€r£  Goods  Protection  Act,  1871,  34  <fc  35  Vict.  c.  ^19. 

By  an  agreement  in  writing  the  plaintiff  hired  from  F.  rooms  in  a  house  held  by 
her  under  an  unexpired  Iwise  from  the  defendant,  for  which  the  plaintiff  was  to  pay 
F.  £27  lOx.  per  quarter,  she  paving  rates  and  taxes,  and  keeping  the  premises  in 
rfpair.  The  rof>ms  so  hired  by  the  plaintiff  substantially  constituted  the  whole 
house,  F.  only  retaining  possession  of  the  housekeeper's  room  on  the  basement  and 
of  two  or  three,  empty  attics  and  a  stable.  Rent  being  due  from  F.  to  the  defendant, 
the  latter  distrained  and  sold  household  furniture  belonging  to  the  plaintiff,  who, 
relying  upon  the  provisions  of  the  Lodgers'  Goods  Protection  Act,  1871,  sued  him 
ft»r  an  illegal  distress : 

Jfefd,  that,  although  the  agreement  under  which  he  held  might  make  him  an 
" nmlertenant,"  the  plaintiff  plaintiff  was  not  the  less  a  "lodger"  entitled  to  the 
prutection  of  the  statuj^. 


[3  Common   Pleas  Division,  82.] 
Dec.  1,   1877.  | 

'     [IN  THE  COURT  OF  APPEAL.] 

*  Johnson  v.  The  Credit  Lyonnais  Company.      [32 
Johnson  v.  Blumenthal. 

factors  Ads — Agent  intrusted  v>it^i  tJie  Possession  of  Ooods — Agent  Broker  and  also 
Merchant — Goods  left  in  possession  of  Paid  Vertdor — Pledge — 6  Geo.  4,  e.  94,  a.  2. 

H.,  a  merchant  dealing  in  tobacco  and  a  broker  in  that  trade,  had  fifty  hogsheads 
of  that  article  lying  in  bond  in  his  name  in  the  K.  dock.  The  warrants  for  them 
had  been  issued  to  nira.  .  The  plaintiff  bought  the  tobacco  from  H.  and  paid  for  it, 
hut  he  left  the  dock  warrants  in  the  possession  of  H.,  and  took  no  steps  to  have  any 
change  made  in  the  books  of  the  dock  company  as  to  the  ownership  of  the  tobacco. 
U.  being  the  ostensible  owner  of  the  tobacco  fraudulently  obtained  *advancc8  [33 
on  the  pledge  of  a  portion  of  the  tobacfco  from  the  defendants  respectively,  and 
handed  to  them  the  dock  warrants.  Both  the  defendants  acted  in  good  faith,  and 
took  fresh  dock  warrants  from  the  dock  company : 

Ifc/d,  that  II.  was  not  intrusted  by  the  plaintiff  as  his  factor  or  agent  with  the 
documents  of  title,  within  6  Geo.  4,  c.  94,  s.  2  ;  and  that  the  conduct  of  the  plaintiff, 
in  leaving  the  indicia  of  title  in  H.'s  hands  and  thus  enabling  him  to  obtain  advances 
on  the  security  of  the  goods,  was  not  such  as  to  disentitle  tlie  plaintiff  to  recover  its 
value  from  the  defendants. 

Appeal  by  the  defendants,  the  Credit  Lyonnais  Company, 
from  a  judgment  of  Denman,  J.,  in  favor  of  the  plaintiff'(*) 
after  trial  without  a  jury  ;  and  also  appeal  of  the  defendant 
Blumenthal  from  a  judgment  of  Field,  J.,  in  favor  of  the 
phiintiff  after  trial  with  a  jury. 

These  cases  were  by  order  argued  together ;  the  facts  were 

Q)  2  C.  p.  D.,  224  ;  20  Eng.  R.,  486. 
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the  same  in  both  as  well  as  the  questions  of  law  arising 
thereupon.  The  facts  are  fully  s^t  out  in  the  report 'in  the 
court  below,  and  ar^  sufficiently  stated  in  the  judgment  of 
the  Court  of  Appeal  and  in  the  head-note  above. 

1877.  June  9,  27,  29.  Thesiger,  Q.C.,  and  BigTiam,  for 
the  plaintiff  in  each  case. 

Benjamin^  Q.C.,  and  Woolf  {WatJcin  Williams^  Q.C., 
with  them),  for  the  defendants  the  Credit  Lyonnais  Com- 
pany. 

PJUlbricJCy  Q.C.,  and  Woolf ^  for  the  defendant  Blumen- 
thal. 

Two  questions  were  discussed.  First,  whether  Hoffmann 
was  an  agent  intrusted  with  the  documents  of  title  relating 
to  the  tobacco,  within  the  meaning  of  6  Geo.  4,  c.  94,  s.  2, 
and  5  &  6  Vict.  c.  39,  s.  1.  Secondly,  whether  the  conduct 
of  the  plaintiff  by  leaving  the  indicia  of  title  in  Hoffmann's 
possession — he  being  a  tobacco  dealer — gave  him  an  appa- 
rent right  to  deal  with  the  tobacco  as  his  own,  and  whether 
the  plaintiff  was  thereby  estopped  from  saying  that  the 
tobacco  was  his. 

The  arguments  were  the  same  in  both  cases,  and  are  fully 
noticed  in  the  judgments. 

In  addition  to  the  cases  mentioned  in  the  judgments  the 
following  cases  were  cited.  On  the  first  point,  Baines  v. 
Sioainsoii  ('),  McEwen  v.  Smith  ('),  Monk  v.  Whittenbury  ('), 
34]  Phillips  V.  mUhO,  *  Hatfield  v.  Phillips  i^).  Wood 
V.  Boiocliffe  O,  Heyman  v.  Flewker  ('),  the  judgment  of 
Lord  Westbury  in  Vickers  v.  Hertz  (*).  On  the  second  point, 
Mumball  v.  Metropolitan  Bank  (*). 

Cur.  adv.  vulL 

Dec.  1.     The  following  judgments  were  delivered  : 

CocKBURN,  C.J.:  These  cases  come  before  us  on  appeal: 
the  first  from  a  judgment  of  Mr.  Justice  Denman,  after  a 
trial  before  himself  without  a  jury  ;  the  second  from  a  judg- 
ment of  Mr.  Justice  Field,  after  a  trial  with  a  jury. 

The  facts,  as  well  as  the  questions  of  law  arising  there- 
upon, were  the  same  in  botn  actions.  The  facts  were  as 
follows : 

One  Hoffmann,  a  broker  in  the  tobacco  trade,  but  who 
also  dealt  in  tobacco  as  an  importing  merchant,  having  im- 
ported a  quantity  of  that  article,  left  it  in  bond  in  the  ware- 

0)  4  B.  A  S.,  270 ;  82  L.  J.  (Q.B.),  281.         («)  6  Hare,  183. 

O  2  H.  L.  C,  809.  C)  13  C.  B.  (N.S.),  519 ;  32  L.  J.  (C.P.), 

C^)  2  B.  <fe  Ad.,  484.  132. 

(*)  6  M.  A  W.,  572.  n  2  II.  L.  (Sc),  p.  118. 

e)  12  01.  A  F.,  343.  (")  2  Q.  B.  D.,  194. 
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houses  of  tlie  St.  Katharine's  Dock  Company,  receiving  the 
usual  dock  warrants;  and  the  tobacco  was  entered  in  the 
books  of  the  company  as  that  of  Hoffmann. 

This  tobacco  Hoffmann  sold  to  the  plaintiff,  who  carried 
on  the  business  of  a  tobacco  manufacturer  at  Bolton,  in 
Lancashire ;  but  it  not  suiting  tjie  plaintiff's  purpose  to  take 
the  tobacco  out  of  bond,  which  would  have  involved  the 
necessity  of  pajing  the  duty  before  he  wanted  the  tobacco, 
he  did  what  it  appears  is  frequently,  but  not  always,  done  in 
the  tobacco  trade  by  purchasers,  in  order  to  avoid  the  im- 
mediate payment  of  the  duty  :  he  left  the  tobacco  in  bond 
in  the  name  of  Hoffmann^  and  left  the  dock  warrants  in 
Hoffmann's  hands,  and  took  no  steps  to  have  any  change 
made  in  the  books  of  the  dock  company  as  to  the  ownership 
of  the  goods. 

According  to  the  plaintiff's  statement,  he  was  ignorant  of 
the  fact  that,  when  goods  are  thus  deposited  in  the  ware- 
houses of  the  dock  company,  dock  warrants  are  issued  to 
the  party  depositing,  which  represent  the  goods,  and  are 
capable  of  being  transferred,  so  as  to  enable  the  transferee 
to  obtain  possession  of  the  goods. 

Being  thus  the  ostensible  owner  of  the  tobacco,  Hoffmann 
fraudulently  obtained  advances,  on  the  pledge  of  a  portion 
of  it,  *from  the  Credit  Lyonnais  Company,  the  de-  [35 
fendants  in  one  of  these  actions,  and  from  Blumenthal,  the 
defendant  in  the  other;  both  these  parties  acting  in  per- 
fect good  faith,  under  the  belief,  induced  by  his  being  in 
possession  of  the  goods  and  of  the  indicia  of  ownership, 
that  Hoffmann  was  the  owner  of  the  tobacco.  Each  of  the 
defendants  on  the  completion  of  the  transaction,  proceeded 
to  do  that  which,  as  it  seems  to  me,  the  plaintiff,  as  a  mat- 
ter of  common  prudence,  should  have  done.  They  caused 
the  entry  of  the  goods  to  be  transferred  from  the  name  of 
Hoffmann  to  their  own  in  the  books  of  the  dock  company, 
and  took  fresh  dock  warrants  from  the  company^  giving  up 
the  former  ones.  The  transactions  between  Hoffmann  and 
the  defendants  were  wholly  unknown  to  the  plaintiff.  He 
further  stated,  as  I  have  already  mentioned,  and  the  state- 
ment does  not  appear  to  have  been  questioned,  that  he  was 
unaware  at  the  practice  of  giving  dock  warrants  as  evidence 
of  the  title  of  the  party  to  whom  they  are  given,  or  of  the 
transfer  of  sueh  warrants  on  alienation  of  the  property. 

Upon  this  state  of  facts,  Mr.  Justice  Denman,  in  the  ac- 
tion against  the  Credit  Lyonnais  Company,  gave  judgment 
in  favor  of  the  plaintiff  for  the  value  of  the  tobacco  pledged 
to  the  defendants.     In  the  action  against  Blumenthal— the 
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defence  on  the  ground  of  estoppel  or  negligence  having  been 
abandoned  by  the  counsel  for  the  defendant — Mr.  Justice 
Field  put  the  question  to  the  jury  whether  authority,  or 
ostensible  authority,  had  been  given  by  the  plaintiff  to  Hoff- 
mann to  deal  with  the  goods  as  owner,  or  to  pledge  them  as 
agent ;  and  on  the  jury  answering  in  the  negative  gave  judg- 
ment in  like  manner  for  the  plaintiff. 

Two  questions  are  raised  by  the  defendants:  the  first, 
whether  the  case  comes  within  the  Factors  Acts  ;  the  second, 
whether  the  conduct  of  the  plaintiff,  in  leavirtg  the  indicia 
of  title  in  Hoffmann's  hands,  and  thus  enabling  him  to  ob- 
tain money  on  the  security  of  this  tobacco,  has  been  such  as 
to  disentitle  him  to  recover  its  value  from  the  defendants. 

Upon  the  first  question,  namely,  whether  the  case  comes 
within  the  Factors  Acts,  I  entertain  no  doubt.  I  consider  it 
to  be  settled  by  the  authority  of  decided  cases  ;  but  I  may 
add  that  if  the  question  had  presented  itself  no.w  for  the 
36]  first  time,  it  being  clear  to  *my  mind  that  Hoffmann 
was  not  "intrusted^'  with  these  goods,  or  with  the  docu- 
ments of  title  relating  to  them,  as  agent  to  sell  or  consign, 
or  indeed  as  agent  in  any  sense,  but  stood  only  in  the  posi- 
tion of  a  paid  vendor  remaining  in  possession  of  the  thing 
sold  till  it  suited  the  convenience  of  the  buyer  to  accept  de- 
livery, I  should  have  had  no  hesitation  in  arriving  at  the 
same  conclusion. 

The  other  question,  namely,  whether  the  plaintiff,  having 
not  only  by  leaving  the  goods  in  the  possession  of  Hoff- 
mann, but  also  by  leaving  with  him  the  indicia  of  ownership, 
enabled  him  to  dispose  of  the  goods,  as  apparent  owner,  to 
the  defendants,  can  recover  the  value  from  them,  is  a  far 
more  difficult  question,  and  one  on  which  I  have  entertained 
considerable  doubt. 

That  Hoffmann  having  thus,  by  being  left  in  undisturbed 
possession  of  the  goods  and  the  indicia  of  ownership — there 
liaving  been  nothing  to  raise  a  doubt  as  to  the  latter,  or  any 
means  open  to  the  defendants  to  ascertain  the  fact — been 
enabled  to  defraud  one  of  two  innocent  parties,  when  the 
question  arises  as  to  which  of  them  the  loss  should  fall 
upon,  in  reason  and  justice  the  loss  ought  to  fall  on  him 
who  might  have  prevented,  and  as  a  matter  of  common  pru- 
dence ought  to  have  prevented,  the  possibility  of-  the  fraud, 
is  what  I  cannot  bring  myself  to  doubt.  And-I  am  strongly 
fortified  in  this  view  by  the  fact  that,  as  soon  as  the  deci- 
sions here  appealed  from  had  been  made  public,  the  Legis- 
lature by  statute  (40  &  41  Vict.  c.  39)  at  once  proceeded  to 
settle  the  question  in  that  view  in  the  future  by  appljdng 
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the  protection  p:iven  by  the  Factors  Acts  to  persons  ac- 
quiring title  from  agents,  to  innocent  parties  purchasing  or 
making  advances  in  such  cases  as  the  present.  Whether, 
prior  to  and  independently  of  such  legislation,  the  law  as 
it  stood  would  have  afforded  protection  is  a  different  mat- 
ter. I  have  come,  though,  I  confess,  with  reluctance,  to 
the  conclusion  that,  as  the  law  stood,  this  action  could  not 
be  resisted,  and  consequently  that  this  appeal  must  be 
dismissed. 

The  case  for  the  plaintiff  rests  on  the  general  proposition 
of  law — which  as  a  general  proposition  cannot  be  contested 
— that  the  mere  possession  of  the  property  of  another,  with- 
out authority  to  deal  with  the  thing  in  question  otherwise 
than  for  the  purpose  of  safe  custody,  as  was  the  case  here, 
will  not,  if  the  person  so  in  possession  takes  upon  himself 
to  sell  or  pledge  to  a  third  party,  divest  *the  owner  of  [37 
his  rights  as  against  the  third  party,  however  innocent  in  the 
transaction  the  latter  party  may  have  been. 

The  defendants,  on  the  other  hand,  insisted  on  two 
grounds  as  taking  the  case  out  of  the  general  rule :  first, 
that  the  plaintiff,  by  leaving  the  possession  of  the  goods  and 
th.e  indicia  of  property  in  the  hands  of  Hoffmann,  had  ena- 
bled the  latter  to  pledge  the  goods  to  them,  and  was  there- 
fore estopped  from  denying  the  right  of  Hoffmann  so  to  deal 
with  them  ;  secondly,  that,  even  if  the  property  in  the  to- 
bacco still  remained  in  the  plaintiff,  so  as  to  entitle  him  to 
recover  its  value,  on  the  other  hand,  the  plaintiff  had  in  the 
conduct  in  question  been  guilty  of  negligence  by  which  the 
defendants  had  been  induced  to  deal  with  Hoffmann  as 
the  ownet  of  the  tobacco,  and  to  pay  him  for  it ;  by  reason 
of  which  they  were  entitled  to  recover  back  the  amount  by 
way  of  counter-claim,  or  what  would  come  to  the  same  thing, 
to  set  it  off  in  the  present  action. 

There  have  been,  no  doubt,  decisions  which  would  at  first 
sight  appear  to  favor  the  first  of  these  contentions,  but  they 
are,  I  think,  distinguishable  from  the  case  before  us.  In 
Pickering  v.  Busk{')  the  purchaser  of  hemp  lying  at  a 
wharf  had  himself  directed  the  hemp  to  be  transferred  in  the 
wharfinger's  books  into  the  name  of  the  broker  who  had 
bought  it  for  him.  It  was  held  that  from  this  an  authority 
to  the  broker  to  sell  might  be  implied,  though  no  such  au- 
thority had  in  fact  been  given,  and  that  his  sale  and  receipt 
of  the  money,  though  fraudulent  as  to  his  principal,  never- 
theless bound  the  latter.  "The  sale,"  said  Lord  Ellenbo- 
rough,  '*  was  made  by  a  person  who  had  all  the  indicia  of 

Q)  15  East,  38. 
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property;  the  hemp  could  only  have  been  transferred  into 
his  name  for  the  purpose  of  sale  ;  and  the  party  who  has  so 
transferred  it  cannot  now  rescind  the  contract.  If  the  plain- 
tiff had  intended  to  retain  the  dominion  over  the  hemp,  he 
sliould  have  placed  it  in  the  wharfinger's  books  in  his  own 
name."  And  Bayley,  J.,  says:  "It  may  be  admitted  that 
the  plaintiff  did  not  give  the  broker  any  authority  to  sell. 
But  an  implied  authority  may  be  given  ;  and  if  a  person 
puts  goods  into  the  custody  of  a  vendor  whose  common  busi- 
ness it  is  to  sell,  without  limiting  his  authority,  he  thereby 
38]  confers  an  implied  authority  upon  him  to  sell  *them." 
This  language  might  appear  to*  be  applicable  to  the  present 
case;  but  there  is  a  material  difference  between  the  two 
cases.  In  Pickering' v,  Buski^)  the  purchaser  had  himself 
expressly  diJ-ected  that  the  goods  should  be  entered  in  the 
broker's  name.  In  the  present  case  the  plaintiff  has  simply 
remained  passive.  He  has  left  things  as  he  found  them  at 
the  time  of  his  purchase. 

The  Same  observation  will  apply  to  the  case  of  Boy  son  v. 
Coles  {'),  a  case  which  arose  prior  to  the  passing  oX  6  Geo.  4, 
c.  94,  and  in  which  goods  had  been  pledged  by  a  person 
alleged  to  have  been  a  factor,  but  in  which  the  defence  was 
that  the  plaintiffs  had  dealt  with  the  broker  as  purchaser, 
or,  at  all  events,  by  the  documents  which  had  passed  be- 
tween them  had  enabled  him  to  appear  as  such 'to  others. 
Lord  Ellenborough  left  to  the  jury  whether  the  plaintiffs 
had  dealt  with  the  parties  pledging  as  purchasers  of  the 
goods,  or  as  brokers,  directing  them  that,  ''if  as  brokers,  the 
latter  had  no  right  to  pledge  the  goods  to  the  defendant, 
unless  the  jury  considered  that  the  plaintiffs  had  armed 
them  with  such  indicia  of  property  as  to  enable  them  to  deal 
with  it  to  others  as  their  own?"  A  new  trial  was  applied 
for,  but  this  ruling  was  not  quarrelled  with.  On  the  argu- 
ment on  the  rule,  Abbott,  J.,  approves  of  the  questions  left 
to  the  jury,  one  of  them  he  says  being  "whether  the  plain- 
tiffs had  by  their  own  acts  enabled  Coles  Brothers  (the 
brokers)  to  hold  themselves  out  as  the  purchasers,  and  thus 
to  induce  the  defendant  to  advance  his  money  on  the  credit 
of  the  goods." 

In  Dyer  v.  Pearson  ('),  where  a  similar  qiiestion  arose, 
Abbott,  C.J.,  told  the  jury  "that  if  a  man  takes  upon  him- 
self to  purchase  from  another  under  circumstances  which 
ought  to  have  excited  his  suspicion,  and  induced  him  to  dis- 
trust the  authority  of  the  person  selling,  such  a  purchaser 
could  not  hold  the  property  if  it  afterwards  turned  out  that 

O  15  Ea<t,  GS.  (M  6  M.  d  S.,  U.  ^'i  ^»  C.  i-  C,  GS. 
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the  person  frorn  whom  be  bought  had  no  authority  to  sell ; 
and  he  left  it  to  the  jury  to  say,  whether  the  defendant  had 
purchased  under  circumstances  which  would  have  induced 
a  reasonable,  prudent,  and  t*autious  man  to  believe  that 
Smith,  of  whom  he  purchased,  had  authority  to  sell.  If  they 
*thought  that  he  had  purchased  under  such  circum-  [39 
stances,  they  were  to  find  for  the  plaintiff."  This  ruling 
was  held  to  amount  to  misdirection,  and  a  new  trial  was 
granted.  "The  question,"  says  the  Chief  Justice,  'J which 
I  left  to  tlie  consideration  of  the  jury  does  not  appear  to  me 
to  have  embraced  the  whole  case.  The  general  rule  of  the 
law  of  England  is  that  a  man  who  has  no  authority  to  sell, 
cannot,  by  making  a  sale,  transfer  the  property  to  another. 
There  is  one  exception  to  that  rule,  viz.,  the  case  of  sales  in 
market  overt.  This  was  not  a  sale  in  market  overt,  and 
therefore  does  not  fall  within  the  exception.  Now  this  be- 
ing the  rule  of  law,  I  ought  either  to  have  told  the  jury,  that 
even  if  there  was  an  unsuspicious  purchase  by  the  defend- 
ants, yet  as  Smith  had  no  authority  to  sell,  they  should 'find 
their  verdict  for  the  plaintiffs;  or  I  should  have  left  it  to 
the  jury  to  say,  whether  the  plaintiffs  had  by  their  own  con- 
duct enabled  Smith  to  hold  himself  forth  to  the  world  as 
having  not  the  possession  only,  but  the  property;  for  if  the 
real  owner  of  goods  suffers  another  to  have  possession  of  his 
property,  and  of  those  documents  which  are  the  indicia  of 
property,  tjien  perhaps  a  sale  by  such  a  person  would  bind 
the  true  owner.  That  would  be  the  most  favorable  way  of 
putting  the  case  for  the  defendants,  and  that  question,  if  it 
arises  upon  the  evidence,  ought  to  have  been  submitted  to 
the  jury." 

It  is  to  be  observed  that  the  Chief  Justice  here  states  the 
proposition  in  anything  but  positive  terms.  No  further 
mention  of  the  case  appears  in  the  reports,  and  we  are  con- 
sequently not  informed  what  became  of  it  on  the  new  trial, 
the  rule  for  which  was  made  absolute.  Mr.  Chitty,  however, 
in  his  work  on  Contracts  (10th  ed.,  p.  355),  referring  to  these . 
cases,  writes  thus:  "It  is  said  that  if  the  real  owner  of 
goods  suffers  another  to  have  possession  thereof,  or  of  those 
documents  which  are  the  indicia  of  property  therein,  thereby 
enabling  him  to  hold  himself  forth  to  the  world  as  having 
not  the  possession  only  but  the  property,  a  sale  bysuch  a 
person  without  notice  will  bind  the  true  owner."  But  he 
adds  this  qualification:  "But  probably  this  proposition 
ought  to  be  limited  to  cases  where  the  person  who  had  the 
possession  of  the  goods  was  one  who  from  the  nature  of  his 
employment  might  be  taken  prima  facie  to  have  had  the 
30  Eng.  Rep  4 
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40]  riglit  to  sell."  The  law,  as  thu8*8tated,  was  approved 
by  the  Court  of  Exchequer  in  Hlggins  v.  Burtoni^),  But 
the  present  question  was  not  before  the  court  in  the  latter 
case,  the  question  there  bein^  whether  a  person  who  had 
bought  goods  in  the  name  of  A.,  fraudulently  representing 
himself  as  A.'s  agent,  and  had  thus  obtained  possession  of 
the  goods,  could  pledge  them  so  as  to  give  a  title  to  the 
pledgee  as  against  the  real  owner.  And  it  was  held,  follow- 
ing Kingsford  v.  Merry  i^),  that  he  could  not. 

Sitting  here  in  a  Court  of  Appeal,  I  feel  myself  at  liberty 
to  say  that  these  authorities  fail  to  satisfy  me  that  at  com- 
mon law  the  leaving  by  a  vendee  goods  bought,  or  the  docu- 
ments of  title,  in  the  hands  of  the  vendor  till  it  suited  the 
convenience  of  the  former  to  take  possession  of  them,  would, 
on  a  fraudulent  sale  or  pledge  by  the  party  so  possessed, 
divest  the  owner  of  his  property,  or  estop  him  from  assert- 
ing his  right  to  it.  If  this  had  been  so,  there  would  have 
been,  as  it  seems  to  me,  no  necessity  for  giving  effect  by 
statute  to  the  unauthorized  sale  of  goods  by  a  factor. 

The  doctrine  established  in  Pickard  v.  Sears  {*)  and  If^ree 
man  v.  Cooke  {*\  and  the  subsequent  cases  which  have  pro- 
ceeded on  the  same  principle,  carry  the  case  no  further.  In 
all  the  cases  decided  on  this  principle,  in  order  that  a  party 
shall  be  estopped  from  denying  his  assent  to  an  act  prejudi- 
cial tQ  his  rights,  and  which  he  might  have  resisted,  but  has 
suffered  to  be  done,  it  is  essential  that  knowledge  of  the 
thing  dope  shall  be  brought  home  to  him.  Here  it  is  clear 
that  the  plaintiff  had  no  knowledge  whatever  of  the  advances 
obtained  by  Hoffmann  on  the  security  of  the  goods,  or  even 
of  the  existence  of  the  dock  warrants  which  made  Hoffmann 
appear  to  be  the  owner.  It  would  be  to  carry  this  doctrine 
much  too  far  to  applyjt  where  advantage  has  been  taken  of 
a  man's  remissness  in  looking  after  his  own  interests  to 
invade  or  encroach  upon  his  rights,  in  the  absence  of  knowl- 
edge on  his  part  of  the  thing  done,  from  which  his  assent  to 
it  could  reasonably  be  implied. 

The  defence,  founded  on  the  allegation*  of  negligence 
remains  to  be  considered. 

That  the  plaintiff,  in  omitting  to  have  the  goods  trans- 
41]  ferred  to  *his  own  name,  and  to  have  the  dock  war- 
rants delivered  over  to  him,  was  wanting  in  common  pru- 
dence, in  other  words,  was  guilty  of  negligence,  I  cannot 
bring  myself  to  doubt,  and  I  am  strongly  confirmed  in  this 
view  by  the  passing  of  the  recent  statute,  as  the  Legislature 

(M  26  L.  S.  (Ex.),  342.  (»)  6  A.  A  E.,  469. 
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must  have  proceeded  on  the  view  that  there  is  default  in  the 
owner  in  such  a  case. 

It  appears  to  me  no  answer  to  say  that  he  was  ignorant  of 
dock  warrants  being  issued  in  respect  of  goods  warehoused 
in  the  docks.  A  man  who  deals  in  a  given  market  should 
make  himself  acquainted  with  the  course  of  business  pre- 
vailing there.  Moreover,  he  knew  that  the  tobacco  was 
warehoused  in  the  bonded  warehouses  of  the  company.  He 
must  have  known  that  the  goods  would  stand  in  the  books 
of-  the  company  as  the  goods  of  Hoffmann.  He  should  at 
least  have  taken  care  to  have  them  transferred  into  his  own 
name.  It  is  no  answer,  as  it  seems  to  me,  to  say  that  it  is 
common  in  the  trade  for  buyers  of  tobacco  to  leave  the  goods 
and  the  indicia  of  title  in  the  hands  of  the  seller,  and  that 
hitherto  no  dishonest  advantage  has  been  taken  of  the  oppor- 
tunity thus  afforded  for  fraud.  The  mercantile  community 
are  as  a  body  honorable  men  ;  but  experience  unfortunately 
tells  us  that  frauds  occasionally  happen  where  they  might 
least  be  expected.  The.  case  of  Goodwin  v.  Hobarts  {')j 
which  was  recently  before  the  courts,  affords  an  example, 
and  other  instances  of  a  similar  character  occur  in  the  books. 
In  the  majority  of  instances  this  occurs,  as  in  this  case,  from 
the  carelessness  of  those  concerned,  and  the  omission  to 
take  the  precautionary  measures  which  the  regular  course 
of  business  would  prescribe.  This  manner  of  proceeding  is 
not  the  less  imprudent  and  negligent  because  a  number  of 

f persons,  confiding  in  the  honesty  of  those  with  whom  they 
lave  dealings,  think  proper,  in  order  to  save  themselves 
trouble,  to  expose  themselves  to  a  like  risk. 

Evidence  was  gone  into  at  the  trial  of  what  was  called  the 
^'practice"  in  the  tobacco  trade  of  following  the  course  pur- 
sued in  the  present  instance  by  the  plaintiff,  namely,  that 
of  leaving,  on  the  purchase  of  tobacco  in  bond,  the  tobacco 
and  the  dock  warrants  in  the  hands  of  the  seller — whether, 
with  the  view  of  meeting  the  allegation  of  negligence,  or  as 
a  substantive  answer  *in  point  of  law  to  the  defend-  [42 
ant's  claim,  as  amounting  to  a  usage  of  trade,  it  may  be 
difficult  to  say.  If  the  former,  I  have  given  the  answer 
which  occurs  to  me,  namely,  that  that  which  would  be  neg- 
ligence in  one  does  not  become  the  less  so  because  others  are 
equally  negligent.  If  the  latter,  two  answers  present  them- 
selves. First,  a  practice,  to  amount  to  a  usage  of  trade, 
must  be  general  and  uniform.  But  of  this  the  evidence  falls 
altogether  short.  The  plaintiff's  witnesses,  called  to  prove 
the  practice,  while  they  asserted  that  the  practice  was  com- 

0)  Law  Rep.,  10  Ex.,  837;  14  Eng.  R.,591. 
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men,  fully  admitted  that  there  were  many  houses  in  the 
trade  who,  when  they  bought  tobacco  under  similar  circum- 
stances, insisted  on  having  the  indicia  of  title  made  over  to 
them.  Nor  did  these  witnesses  for  a  moment  deny  that  a 
purchaser  was  entitled  to  have  such  a  demand  complied 
with.  This  being  so,  any  assertion  of  usage  of  trade  neces- 
sarily fails. 

But,  besides  this,  a  usage  of  trade,  like  any  other  custom, 
to  be  valid  must  be  reasonable.  But  a  usage  cannot  be  said 
to  be  reasonable  which  enables  a  dishonest  vendor,  through 
the  negligence  of  his  vendee,  to  defraud  a  second  purchaser, 
or  a  pledgee,  by  a  pretended  sale  or  pledge. 

But  whether  this  negligence  of  the  plaintiff  will  under  the 
circumstances  give  to  the  defendants  any  ground' of  com- 
plaint which  can  be  enforced  in  point  of  law  is  a  very  differ- 
ent question.  Negligence,  to  afford  a  ground  of  action  to 
one  who  has  suffered  from  it,  must  have  reference  to  some 
duty  which  the  party  guilty  of  the  negligence  owed  to  him. 
The  law  is  in  my  opinion,  correctly. stated  by  Blackburn,  J., 
in  Swan  v.  North  BritisJi  Australian  Company {^)  where, 
after  referring  to  what  was  said  by  Parke,  B.,  in  Freeman 
V.  Cooke{*),  namely,  that  "negligence  to  have  the  effect  of 
estopping  the  party  must  be  the  neglect  of  some  duty  cast 
upon  the  person  guilty  of  it,"  he  goes  on  to  say:  ''This  I 
apprehend,  is  a  true  and  sound  principle.  A  person  who 
does  not  lock  up  his  goods,  which  are  consequently  stolen, 
may  be  said  to  be  negligent  as  regards  himself ;  but,  inas- 
much as  he  neglects  no  duty  which  the  law  casts  upon  him, 
he  is  not  in  consequence  estopped  from  denying  the  title  of 
those  who  may  have,  however  innocently,  purchased  those 
-43]  goods  from  the  thief,  except  *in  market  overt."  The 
same  principle  would  obviously  apply  to  the  case  of  goods 
fraudulently  sold  or  pledged  by  a  person  left  in  possession 
of  them.  The  rule  thus  laid  down  is  applicable  here.  The 
plaintiff  may  have  been  negligent,  and  his  negligence  may 
have  brought  on  the  defendants  the  loss  of  the  money  they 
liave  advanced.  But  the  plaintiff  owed  no  duty  to  the 
defendants — at  least  no  duty  which  the  law  can  recognize — 
either  as  individuals  or  as  members  of  the  general  public. 

The  case  of  Yoiuig  v.  Grotei^)  is,  as  was  pointed  out  in 
the  case  just  referred  to,  plainly  distinguishable.  For, 
there,  there  was  a  duty  on  the  paVt  of  the  customer  to  use 
due  care  in  drawing  the  check,  so  as  to  protect  the  banker 

(')  2  II.  &.  C  175,  at  p.  181 ;  32  L,  J.         («)  2  Ex.,  654  ;  18  L.  J.  (Ex.),  114. 
(Ex.),  273,  at  p.  27C.  (')  4  Binij.,  253. 
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against  the  risk  of  forgery  in  the  amount  for  which  the 
check  was  drawn. 

This  being  so,  I  am  of  opinion  that  the  negligence  of  the 
plaintiff  neither  estops  him  from  claiming  the  goods  in  ques- 
tion from  the  defendants,  nor  gives  the  latter  a  counter- 
claim for  the  money  which  they  have  advanced  to  Hoffmann 
on  the  security  of  the  goods. 

I  am  therefore  of  opinion  that  the  judgment  of  Mr.  Justice 
Denman  in  the  case  of  Johnson  v.  Credit  Lyonnais  Com- 
pany{^)  should  be  affirmed. 

With  regard  to  the  judgment  of  Mr.  Justice  Field  in  John- 
son V.  Bhcmenthal^  I  feel  bound  to  say  that  the  question 
put  to  the  jury,  as  I  understand  at  the  instance  of  counsel, 
and  the  answer  given  to  it  do  not  appear  to  me  to  be  conclu- 
sive of  the  case  or  sufficient  to  found  the  judgment ;  and,  if 
there  were  any  material  fact  in  dispute,  I  should  think  it 
necessary  to  send  the  case  back  to  a  new  trial.  But  as, 
upon  the  admitted  facts,  the  plaintiff  is,  for  the  reasons  I 
Lave  given,  in  my  opinion,  entitled  to  judgment,  a  new  trial 
would  be  useless  and  .unnecessar}^  In  this  action  also, 
therefore,  I  think,  that  the  appeal  should  be  dismissed  and 
the  judgment  affirmed. 

Bramwell,  L.  J.:  In  these  cases  I  agree  in  the  judgment 
of  my  Lord  Chief  Justice,  and  my  Brother  Brett,  but  I  pro- 
pose to  add  some  remarks  of  my  own,  for  this  reason :  It 
has  been  laid  down  tjiat  the  ''intrusting"  under  the  Fac- 
tors Act  must  be  "to  a  factor  *or  agent  as  such;"  [44 
but  the  language  of  the  statutes  has  not,  as  it  seems  to  me, 
been  critically  examined  to  show  that  that  is  the  meaning 
till  Mr.  Thesiger  did  so  in  these  cases.  The  following  ob- 
servations are  for  the  same  purpose.  On  examination  it  will 
be  found  that  the  defence  on  those  acts  in  these  cases  turns 
on  s.  2  of  6  Geo.  4,  c.  94.  For  5  &  6  Vict.  c.  39,  s.  1,  so  far 
as  these  cases  are  concerned,  only  repeals  the  proviso  in  s.  2 
of  6  Geo.  4,  c.  94,  as  to  the  pledgee  not  having  notice.  But  to 
understand  this  2d  section  of  6  Geo.  4,  c.  94,  and  show  that 
it  alone  could  apply  to  these  cases,  it  is  necessary  to  examine 
several  of  the  clauses  of  the  statutes  called  Factors  Acta. 
The  first  section  of  the  first  of  these  acts,  4  Geo.  4,  c.  83,  en- 
acts that  any  person  intrusted  for  the  purpose  of  sale  with 
any  goods  and  by  whom  they  shall  be  snipped,  or  when 
shipped  in  his  name  by  any  other  person,  shall  be  deemed 
to  be  the  true  owner,  so  far  as  to  entitle  the  consignee  to  a 
lien  thereon  for  advances.  It  is  manifest  that  this  only  ap- 
plies to  cases  where  the  person  in  whose  name  the  goods 

(»)  2  C.  P.  D.,  224  ;  20  Eng.  R.,  486. 
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are  shipped,  is  intrusted  with  them  for  the  purpose  of  sale  : 
and  it  only  applies  to  advances  by  consignees  to  the  person 
in  whose  name  goods  are  shipped.  The  2d  section  says 
that  any  person  may  make  advances  on  goods  or  bills  ot 
lading  to  consignees  thereof,  but  only  to  the  extent  of  the 
interest  of  the  consignee.  This  section  then  would  enable  a 
consignee  who  had  a  lien  for  advances  by  the  common  law, 
or  by  the  1st  section,  to  give  a  right  to  the  same  extent  to 
another.  But  as  far  as  the  statute  is  concerned,  it  only 
confers  a  title  to  a  consignee  where  goods  are  in  trusted,  to  a 
person  for  sale  and  shipped  in  his  name. 

The  next  act  is  the  6  Geo.  4,  c.  94.  By  sect.  1,  *'  any  per- 
son intrusted  for  the  purpose  of  consignment  or  of  sale  with 
goods  which  he  has  shipped  in  his  own  name,  is  to  be  deemed 
the  true  owner,  with  the  same  powers  as  in  the  former  stat- 
ute." Here  also  there  must  be  an  intrusting  for  sale  or  con- 
signment. But  the  section  contains  a  further  provision  with 
language  different  from  the  first  act,  *'any  person  in  whose 
name  goods  shall  be  shipped  by  any  other  person  shall  be 
deemed,"  &c.  This  does  not  say  in  words  any  person  in- 
trusted for  sale  or  consignment,  but  it  must  mean  so. 
Because  it  is  impossible  to  suppose  that  there  was  to  be  a 
difference  between  a  case  where  goods  are  shipped  by  A.  in 
45]  his  *own  name,  and  one  where  goods  are  shipped  in 
A.'s  name  by  B.  It  is  also  obvious  that  if  taken  literally 
stolen  goods  might  be  shipped  in  soiKjebody's  name  by  the 
thief,  so  as  to  give  that  person  a  right  in  respect  of  advances. 
But  the  matter  is  concluded  by  the  last  proviso  in  that  sec- 
tion, which  supposes  that  it  only  applies  where  goods  are 
intrusted  for  the  purposes  of  consignment  or  sale.  The  only 
difference  then  between  this  section  and  4  Geo.  4,  c.  83,  is  that 
the  latter  act  includes  the  case  of  goods  intrusted  for  consign- 
ipent  in  addition  to  that  of  goods  intrusted  for  sale.  The  2d 
section  of  6  Geo.  4,  c.  94,  is  that  on  which  this  case  depends, 
as  far  as  the  Factors  Acts  are  concerned  ;  it  has  a  more  ex- 
tensive operation  than  the  previous  provisions,  which  only 
apply  to  consignees  under  shipments ;  but  this  section  ap- 
plies to  all  cases  where  persons  are  intrusted  with,  and  in 
possession  of,  bills  of  lading,  warrants,  certificates,  or  orders 
for  the  delivery  of  goods,  which  suppose.a  right  to  the  pos- 
session of  goods.  It  does  not  mention  ''goods"  themselves. 
It  provides  that  it  shall  not  apply,  where  by  the  document 
or  otherwise,  there  is  notice  that  the  person  intrusted  is  not 
the  true  owner  of  the  goods.  So  that  possession  by  A.  of  a 
bill  of  lading  to  the  order  of  B.,  would  not  be  within  the 
section.     It  says  that  the  person  intrusted  shall  be  deemed 
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ibe  true  owner  of  the  goods,  so  as  to  give  validity  to  con- 
tracts for  sale  or  disposition  or  deposit  or  pledge  thereof. 
It  does  not  say  ''factor"  or  ''agent"  intrusted,  but  "per- 
son." What  is  the  "intrusting,"  and  who  is  the  "person" 
within  this  section  ?  Must  the  intrusting  be  to  a  "person" 
who  is  factor  or  agent,  and  to  him  to  act  as  such  factor  or 
agent,  or  does  it  apply  wherever  possession  of  the  document 
is  given  to  another  by  the  person  entitled  ?  Arguments  can 
be  found  to  show  it  does.  I  believe  the  documents  specified 
in  the  statute  always  mention  the  name  of  the  person  en- 
titled, so  that  if  the  true  owner  has  indorsed  the  document, 
or  allowed  it  to  be  made  out  in  another's  name,  there  is 
ground  for  saying  that  he  is  by  his  own  act  no  longer  the 
true  or  apparent  owner  of  the  goods,  or  has  given  the  power 
or  apparent  power  of  disposing  of  these  goods  to  the  holder 
of  tlie  warrant.  The  following  considerations,  how^ever, 
seem  to  me  conclusive  the  other  way.  As  I  said  before, 
"goods"  are  not  mentioned.  In,  the  3d  section,  however, 
*goods  only  are,  and  not  bills  of  lading  and  other  doc-  [46 
Timents.  It  does  seem  impossible  to  suppose  it  was  meant 
that  intrusting  a  clerk  or  other  person  with  bare  possession 
of  a  bill  of  lading  should  enable  that  person  to  dispose  of 
the  goods  mentioned  in  it,  and  that  intrusting  with  posses- 
sion of  a  document  of  title  would  have  greater  effect  than 
intrusting  with  goods.  Further,  by  6  Geo.  4,  c.  94,  s.  1, 
consignees  can  pledge  bills  of  lading,  but  only  where  in- 
trusted therewith  for  sale  or  consignment.  It  cannot  be, 
thei),  that  s.  2  means  that  any  person  intrusted  with  the 
possession  merely  can  pledge  them.  Further,  by  s.  4  per- 
sons may  buy  goods  of  known  agents  intrusted  therewith 
and  pay  them  in  the  ordinary  course  of  business,  and  with- 
out notice  of  want  of  authority.  This  would  also  seem  to 
be  the  law  independently  of  statute.  But  the  "person" 
who  can  pledge  must  surely  be  a  person  of  the  same  char- 
acter as  the  one  who  can  sell,  viz.,  an  agent.  Section  5 
says  that  it  shall  be  lawful  to  accept  and  take  goods,  or 
"any  such  document  as  aforesaid,"  in  deposit  or  pledge 
from  any  such  factor  or  agent,  though  known  to  be  such, 
but  so  as  to  get  no  greaiter  right  than  could  have  been  en- 
forced by  such  factor  or  agent.  In  this  section  "factor"  is 
mentioned  for  the  first  time ;  "agent"  occurred  in  the  pre- 
ceding section.  It  goes  further  than  s.  2  of  the  former  act,^ 
in  the  following  particulars :  it  is  not  limited  to  consign-* 
ment  and  bills  of  lading,  nor  to  cases  whe^e  there  is  no  notice 
that  the  pledgor  is  an  agent.  What  is  the  meaning  of  "  such 
factor"  or  "agent,"  factor  not  being  previously  named? 
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Section  2  of  4  Geo.  4,  c.  83,  is  unrepealed.  It  cannot  l)^ 
that  the  consignee  must  be  intrusted  for  sale,  but  the  factor 
need  not  be.  It  seems  to  follow,  then,  that  such  factor  or 
agent  as  is  mentioned  in  s.  5  of  6  Geo.  4,  c.  94,  is  the  factor 
or  agent  intrusted  for  consignment  or  sale.  This  is  con- 
firmed of  s.  6,  which  says  that  the  true  owner  may  recover 
his  goods  from  his  factor  or  agent  before  the  same  are  sold 
or  pledged.  This  supposes  that  ''person  intrusted"  in  s.  2 
means  as  factor  or  agent  and  agent  in  the  nature  of  factor. 
Again,  s.  7  recites  it  is  expedient  to  prevent  the  improper 
deposit  or  pledge  of  goods  intrusted  or  consigned  as  afore- 
said to  factors  or  agents,  and  then  enacts  that  if  any  such 
factor  or  agent  shall  deposit  or  pledge  any  goods  intrusted 
47]  or  consigned  as  aforesaid  to  *his  care  or  management, 
or  any  of  the  documents  so  possessed  or  intrusted  asafore- 
siaid  in  violation  of  good  faith,  he  shall  be  guilty  of  a  mis- 
demeanor ;  and  in  the  next  sections  *'  principals  "  are  spoken 
of.  Further,  the  preamble  of  5  &  6  Vict.  c.  39,  supposes 
that  the  intrusting  is  to  an  agent,  and  that  pledges  are  only 
to  be  valid  where  sales  would  be  ;  and  it  enacts,  any  agent 
who  shall  be  intrusted  with  the  possession  of  goods  or  of  doc- 
uments of  title  to  goods  shall  be  deemed  to  be  the  owner  so 
far  as  to  give  validity  to  pledges,  &c.,  bona  fide  made; 
though  the  pledgees  had  notice  that  the  pledgor  was  only 
an  agent.  This,  in  effect,  repeals  the  qualification  in  the 
former  act  as  to  notice,  and  shows  conclusively  that  the 
''intrusting"  in  6  Geo.  4,  c.  94,  s.  2,  must  be  to  a  person 
who  is  an  agent,  and  necessarily  therefore  an  intrusting  to 
him  as  such,  because,  and  it  is  absurd  to  suppose  that  the 
intrusting  must  be  to  a  factor  or  agent,  but  need  not  be  to 
bini  as  such.  The  consequences  would  be  that  a  sugar  war- 
rant left  for  safe  custody  with  a  tobacco  broker  might  be 
pledged  by  him,  though  he  could  not  sell  it.  In  the  result 
It  seems  to  me  that  the  combined  effect  of  the  first  two  stat- 
utes is  by  s.  1  of  4  Geo.  4,  c.  83,  and  s.  1  of  6  Geo.  4,  c.  94, 
persons  in  whose  names  goods  are  shipped  who  ai*e  intrusted 
therewith  for  sale  or  consignment  shall  be  deemed  to  be  the 
true  owners,  so  as  to  entitle  consignees  without  notice  to  a 
lien  for  advances. 

By  the  second  sections  of  both  acts  the  consignees  of 
goods  may  pledge  them  or  the  bills  of  lading  theivof,  and 
factors  or  agentsin  the  nature  of  faotoi:s  intrusted  with  bills 
of  lading  and  wari-ants  to  deal  with  them  as  factors  may 
make  valid  contracts  of  sale  or  pledge  as  to  them  to  per- 
sons not  having  notice ;  when  tliere  is  notice  then  the  con- 
tract of  sale  is  only  valid  to  the  extent  of  the  pledgor's 
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interest  Unless  "person  intrusted,"  in  s.  2  of  6  Geo.  4, 
c.  94,  means  factor  or  agent  intrusted  as  sucli,  that  section 
will  differ  in  tbat  particular  from  all  the  others  of  all  three 
statutes.     It  will  appear  from  this  that  Lord  Tenterden,  as 

Sioted  in  Law  Rep.,  10  C.  P.,  361,  is  not  quite  accurate. 
e  says  '*  the  person  in  whose  name  the  goods  are  shipped 
is  to  be  deemed  the  true  owner  thereof."  He  should  have 
added,  '*  where  intrusted  therewith  for  sale  or  consignment." 
There  are  other  provisions  in  these  acts  not  necessary  to  be 
mentioned  further.  The  cases  before  us  turn  on  *their  [48 
I>rovisions,  and  not  on  those  of  5  &  6  Vict.  c.  39,  which  is 
onlj'  important  in  these  cases  as  showing  the  meaning  of 
the  former  acts.  Section  6  may  be  referred  to.  It  makes 
it  a  misdemeanor  for  an  agent  "intrusted  as  aforesaid,"  for 
his  own  benefit  and  in  violation  of  good  faith  to  make  any 
deposit,  &c.,  of  such  goods  or  documents  "contrary  to  or 
without  such  authority."  In  the  present  case  there  was  no 
intrusting  to  Hoffmann  as  an  agent,  nor  indeed  at  all.  I  have 
not  forgotten  that  bv  s.  4  of  5  &  6  Vict,  c,  39,  an  agent 
intrusted  as  aforesaid  and  possessed  of  such  documents  of 
title,  obtained  by  reason  of  such  agent  having  been  intrusted 
with  the  possession  of  goods,  shall  be  deemed  to  be  intrusted 
with  the  possession  of  the  goods,  and  that  he  shall  be 
deemed  to  be  possessed  of  such  goods  or  documents, 
whether  the  same  shall  be  in  his  actual  custody  or  be  held 
by  another  subject  to  his  control.  But  in  those  cases  there 
is  an  intrusting  as  agent.  Here  there  was  nothing  of  the 
sort.  The  plaintiff,  the  vendee  from  Hoffmann,  left  the 
goods  in  the  control  of  Hoffmann  because  they  stood  in  Hoff- 
mann's name.  But  he  left  them  there,  not  that  Hoffmann 
should  deal  with  them  as  his  t)r  as  a  factor  or  agent,  but 
that  he  might  forward  them  to  him  or  his  order,  in  pursu- 
ance of  the  practice  that  existed  in  dealings  between  them, 
and  which  therefore  was  part  of  the  contract  between  them, 
of  vendor  and  purchaser.  The  case  might  be  treated  thus  : 
Suppose  Hoffmann  was  indicted  under  s.  7  of  6  Geo.  4,  c.  94, 
would  it  be  possible  to  make  out  that  he  was  "  such  factor 
or  agent"  as  there  mentioned?  I  am  of  opinion,  therefore, 
that  these  cases  are  not  within  the  Factors  Acts  ;  that  the 
question  turns  on  s.  2  of  6  Geo.  4,  c.  94  ;  that  the  "  person 
intrusted "  there  means  "factor  or  agent  intrusted  as  such  ;" 
.but  Hoffmann  was  not  intrusted  by  the  plaintiff  as  his  factor 
or  agent.  The  40  &  41  Vict.  c.  39  is  not  retrospective,  other- 
wise the  case  would  be  within  s.  3  of  that  statute  if  the  con- 
tinued possession  of  goods  by  a  vendor  is  within  it.  One 
30  Eng.  Rep.  .  5 
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may  observe  that  it  shows  what  words  would,  and  conse- 
quently what  do  not,  include  the  present  case. 

I  need  say  nothing  on  the  other  point  except  that  I  agree 
with  the  Lord  Chief  Justice  and  my  Brother  Brett. 

Brett,  L.J.:  The  first  of  these  cases  was  tried  before 
49]  Deiiman,  J.,  *without  a  jury,  the  second  before  Field, 
J.,  and  a  special  jury.  In  the  second  case  the  only  ques- 
tion proposed  on  behalf  of  the  defendant  for  the  considera- 
tion of  the  jury,  and  the  only  question  left  to  them  was, 
.''Whether  the  plaintiff  did  give  to  Hoffmann  authority  or 
ostensible  authority  to  deal  with  the  goods  as  owner,  or  as 
agent  with  authority  to  pledge?"  The  jury  answered, 
''Certainly  not."  It  was  admitted  that  Hoffmann  was  ori- 
ginally the  owner  of  the  tobacco  ;  that  he  had  sold  it  to  the 
fdaintiff  so  as  to  pass  the  property  in  it  to  the  plaintiff ; 
hat  the  tobacco  was  only  leit  in  bond  in  Hoffmann's  name, 
in  order  to  avoid  payment  by  the  plaintiff  of  duty  until 
the  tobacco  should  be  forwarded  to  him  by  Hoffmann  on  re- 
quest as  the  plaintiff  might  require  it.  It  was  admitted 
that  this  was  an  ordinary  practice  in  the  tobacco  import 
trade.  It  was  expressly  admitted  that  there  was  no  negli- 
gence on  the  part  of  the  plaintiff  in  leaving  the  goods  in 
bond  and  in  Hoffmann's  name.  It  was  admitted  on  behalf 
of  the  plaintiff  that  Hoffmann,  besides  being  an  importer 
and  seller  of  tobacco  on  his  own  account,  did  carry  on  the 
business  of  a  tobacco  broker  or  factor.  Upon  this  last 
admission  it  was  submitted  to  the  learned  judge  that,  not- 
withstanding the  finding  of  the  jury,  the  defendant  was  en- 
titled to  judgment.  The  proposition  submitted  was,  that 
the  defendant  was  entitled  to  judgment,  because  the  goods 
were  intentionally  left  by  the  plaintiff  in  the  apparent  pos- 
session and  control  of  a  man  whose  business,  or  a  branch  of 
whose  business,  it  was  to  sell  that  sort  of  goods.  Whether 
this  was  alleged  to  be  by  virtue  of  the  Factors  Acts,  or  as 
conclusive  evidence  in  favor  of  the  defendant  of  the  propo- 
sition which  was  submitted  to  the  jury  is  not  clear.  In 
either  view  the  learned  judge  gave  judgment  for  the  plaintiff. 

In  the  first  case,  Denman,  J.,  determined  the  same  ques- 
tion of  law  in  the  same  way,  and  found  on  the  questions  of 
fact  that  the  plaintiff  only  left  the  possession  and  control 
of  the  documents  representing  the  tobacco  in  the  power  of 
Hoffmann,  as  his  agent  for  the  purpose  of  forwarding  the 
tobacco  to  him  or  to  his  order  ;  that  Hoffmann  was  a  mere 
vendor  to  the  .plaintiff,  who  was,  in  accordance  with  the 
practice  of  the  trade,  left  in  possession  of  the  goods  in  bond 
BO  as  to  avoid  premature  payment  of  duty,  undertaking  to 
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clear  and  forward  the  goods  for  the  plaintiff  as  required  ; 
*tliat  under  such  circumstances  Hoflfraann  was  not  in  [50 
law  or  in  fact  intrusted  by  the  plaintiff  as  an  agent  J2^  sale 
or  pledge  or  dealing  of  any  kind  of  or  in  the  goods. 

The  learned  judge  held,  as  matter  of  law,  upon  such  find- 
ings of  facts,  that  neither  the  9th  or  10th  paragraphs (')  of 
tile  defendants'  statement  of  defence  was  proved. 

There  was  no  allegation,  it  will  be  observed,  in  either  of 
those  paragraphs  or  in  any  other  part  of  the  statement  of 
defence  that  the  plaintiff  had  been  guilty  of  negligence. 

It  seems  to  me  that  the  evidence  in  the  two  cases  was  sub- 
stantially to  the  same  effect,  and  that  the  findings  of  fact 
and  rulings  of  law  are  substantially  the  same. 

It  follows  that  the  questions  are : 

(1.)  Can  the  findings  of  fact,  which  in  neither  case  include 
a  finding  of  negligence  on  the  part  of  the  plaintiff,  be  set 
aside  as  unsatisfactory ; 

(2.)  If  not,  are  the  transactions  of  the  defendants  respect- 
ively protected  by  the  Factors  Acts ; 

(3.)  Or,  in  consequence  of  the  plaintiffs  conduct,  though 
lie  was  not  guilty  of  negligence ; 

(4.)  Or  was  there  evidence  of  negligence  on  the  part  of 
the  plaintiff  so  strong  as  to  oblige  tne  court  to  send  the 
second  case  to  a  new  trial  on  the  same  or  other  pleadings, 
and  to  enter  judgment  for  the  defendants  in  the  first  case  as 
upon  a  rehearing  ? 

Omitting  for  the  present  the  question  of  negligence  on 
the  part  of  the  plaintiff,  I  think  that  the  answer  of  the  jury 
in  the  second  case,  and  the  findings  of  fact  by  the  learned 
judge  in  the  first  case,  cannot  be  set  aside  by  us.  It  fol- 
lows that  Hoffmann  was  not  intrusted  by  the  plaintiff  with 
the  possession  either  of  the  goods  or  of  the  documents  of 
title  as  an  agent  for  sale  or  pledge,  or  in  order  to  carry  out 
any  part  of  a  contract  of  sale  or  pledge ;  but,  if  intrusted 
as  an  agent  at  all,  only  at  the  utmost  as  an  agent  to  hold  the 
goods  in  custody,  and  the  documents  for  the  purpose  of 
clearing  the  goods  and  forwarding  them  to  the  plaintiff  or 
his  order,  on  request.  Under  such  a  state  of  facts,  I  am  of 
opinion  that  the  cases  of  Fuentes  v.  Montis  ('),  and  Cole  v. 
North  Western  Bank{^\  *are  conclusive  authorities  [51 
on  the  construction  of  the  Factors  Acts,  and  that  the  trans- 
actions of  the  defendants  are  not  protected  by  the  Factors 

O  See  2  C.  P.  D.,  at  p.  227;  20  Eng.  (»)  Law  Rep.,  9  C.  P.,  470  ;  10  En^. 

Rep.,  489.  Rep.,  249;  Law  Rop.,  10  C.  P,  364;  i2 

^  Law  Rep.,  3  0.  P.,  268;  Law  Rep.,  Eng.  Rep.,  418. 
ft.  P.,  93. 
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Acts.  If  the  plaintiff  was  guilty  of  no  negligence  and  did 
not  give  either  authority  or  ostensible  authority  to  Hoffmann 
to  pledge  the  tobacco,  the  defendants  cannot,  I  think,  be 
protected  by  any  principle  of  law  independent  of  the  stat- 
utes. There  is  nothing  done  by  the  plaintiff  to  estop  him 
from  maintaining  against  the  defendants  his  rights  of  own- 
ership. 

The  only  question  remaining  is  that  as  to  the  alleged  neg- 
ligence of  the  plaintiff,  and  the  consequences  of  such  negli- 
gence if  it  should  exist.  The  negligence  suggested  is  the 
omission  to  have  the  tobacco  transferred  into  his  own  name 
at  the  dock  bonded  warehouse,  or  to  have  the  dock  war- 
rants or  delivery  orders  transferred  to  him  by  Hoffmann. 
But  in  the  face  of  the  finding  of  a  mercantile  jury  in  one  of 
the  present  cases,  and  the  admission  in  both  that  what  the 
plaintiff  did  was  what  so  many  mercantile  men  have,  up  to 
this  time  habitually  done,  that  to  do  otherwise  was  an  ex- 
ception, I  feel  that  we  ought  not  to  hold  that  in  the  present 
cases  the  plaintiff  was  guilty  of  negligence,  and  therefore 
that  we  have  not  to  consider  what  the  consequences  of  such 
negligence  might  be.  I  am  of  opinion  that  both  judgments 
should  be  affirmed  with  costs.  • 

Jvdgments  affirmed  (*). 

Solicitors  for  plaintiff:  Chester ^  Urquhart^  Mayhem  & 
Holden,  for  Barley  &  Read,  Boltoiv. 

Solicitors  for  Credit  Lyonnais  Company  :  Michael  Abra- 
hams &  Roffey, 

Solicitors  for  Blumenthal :  Munton  &  Morris, 

Q)  See  now  40  &  41  Vict.,  c.  39. 

See  28  Eng.  Rep. ,  839  note.  chaser  dealing  on  the  faith  of  such  ap- 

Where  one  by  his  own  act  has  armed  parent  ownersliip  or  right  of  disposal : 

another  with  power  to  act  for  him,  and  Walker  c.   Detroit,  etc.,  11   N.  West- 

this  agent  or  attorney  deals  with  inno-  em  Reporter,  187,  190  and  numerous 

cent  third  parties  who,  without  notice  cases  cited.  Sup.  Court,  Mich.;  Burton 

or  other  intervening  equity,   advance  «.  Peterson,  12  Phila.,  397;  Clarke  u. 

money  upon  the  faith  of  the  evidences  Roberts,  25  Hun,  86. 

of  title  in  the  possession  of  the  agent  A  bona  fide  purchaser  of  a  certificate 

or  attorney,  the  owner  take's  every  risk,  of   stock  with  blank  power  of  attor- 

and  is  bound  by  the  act  of  the  person  ney,  from  a  confidential  agent  of  the 

whom  he  thus  sees  fit  to  hold  out  to  owner,   in  whose  custody  it  has  been 

the   world  as  his  agent  or  attorney :  deposited,  and  whose  sale  thereof   is 

Burton's  Appeal,  93  Penn.  St.  R.,  214.  fraudulent,  is  entitled  to  hold  the  same 

Where  the  rightful  owner  of  corpo-  as  against  the  real  owner  or  his  repre- 

ration  stock  invests  another  person  with  sentatives  :   Dovey's  Appeal,  97  Penn. 

the  usual  evidence  of  title  thereto,  or  St.  Rep.,  153. 

an  apparent  authority  to  dispose  of  the  Where  an  owner  of  stock  leaves  his 

stock,  he  is  estopped  from  making  any  cerlificiites  with  a  broker,  accompanie^l 

claim  thereto  against  an  innocent  pur-  with  a  blank  power  of  attorney  to  sell 
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and  transfer  tlie  same,  and  the  broker 
pledges  them  for  his  own  debt  to  one 
Mriihout  any  knowledge  of  the  fraud 
of  the  broker,  the  owner  of  the  stock 
is  estopped  from  setting  up  his  owner- 
ship against  such  innocent  pledgee  who 
Las  advanceil  money  thereon  :  Burton's 
Appeal,  93  Penn.  St.  R..  214. 

A.  borrowed  $300  of  B.,  and,  as  col- 
lateral security,  transferred  and  deliv- 
ered to  him  a  note  and  mortgage  for 
$1,500.  The  assignment  of  the  mort- 
gage was  absolute  in  form,  and  recited 
the  consideration  to  be  $300.  B.  trans- 
ferred the  note  before  it  came  due, 
and  assigned  the  mortgage  to  C.  as  se- 
curity for  the  loan  of  $1,200.  Held, 
on  a  bill  in  equity  brought  by  A.  against 
B.  and  C.  to  redeem  the  note  and  mort- 
gage, that  the  recital  of  the  considera- 
tion in  the  assignment  of  the  mort- 
gage to  B.  was  not  alone  sufficient  to 
put  C.  on  inquiry,  or  to  prove  fraud  on 
his  part ;  and  that  A.  could  redeem 
only  on  payment  of  the  amount  for 
which  C.  held  the  note  and  mortgage 
as  collateral  security  :  Briggs  v.  liice, 
130  Mass.,  50. 

On  May  31,  1877,  the  board  of  town 
officers,  under  the  authority  conferred 
by  chapter  193  of  1877,  directed  the 
supervisor  of  the  town  of  White 
Plains  to  raise  the  amount  of  taxes  re- 
maining unpaid  as  shown  by  the  re- 
turn of  the  collector,  less  the  amount 
then  in  his  hands,  applicable  to  the 
payment  of  such  taxes  upon  certifi- 
cates of  indebtedness.  The  unpaid 
tex  then  amounted  to  $6,526.88.  In 
the  latter  part  of  May,  1877,  the  plain- 
tiff received,  directly  from  the  super- 
visor, a  certificate  for  $500,  issued  in 
due  form,  and  made  payable  to  the  su- 
pervisor or  order.  In  an  action  brought 
by  him  to  recover  the  amount  due  upon 
the  said  certificate,  it  appeared  that  at 
the  time  it  was  issued  the  supervisor 
had  already  issued  certificates  to  the 
amount  of  $6,000,  and  had  paid  to  the 
county  treasurer  the  whole  amount  re- 
turned for  unpaid  taxes  with  the  pro 
ceeds  of  such  certificates,  and  other 
moneys  in  his  hands  applicable  to 
that  purpose  :  Held,  that  although  the 
resolution  might  be  sufficient  to  put 
the  plaintiff  on  inquiry  as  to  the  au- 
thority of  the  supervisor,  yet  as  he  was 
himself  the  proper  person  of  whom  to 
niake  inquiry,  the  town  was,  as  against 


the  plaintiff,  who  vf&sa.bonaficU  holder 
of  the  certificate,  estopped  from  setting 
up  the  lack  of  authority  in  its  agent  to 
issue  it,  upon  the  principle  that  where 
a  power  is  conferred,  if  the  agent  does 
an  act  which  is  apparently  within  the 
terms  of  the  power,  the  principal  is 
bound  by  the  representations  of  the 
agent  as  to  the  existence  of  any  ex- 
trinsic facts  essential  to  the  proper  ex- 
ercise of  the  power,  where  such  facts 
rest  peculiarly  within  the  knowledge 
of  the  agent :  Qifford  v.  White  Plains, 
25  Hun,  606. 

See  Clay  Co.  v.  Society  for  Savings, 
3  Morr.  Tr.,  654  ;  McCall  v.  Town  of 
Hancock,  10  Fed.  Reporter,  8. 

S.  brought  suit  against  N.  and  others 
to  obtain  a  sale  of  land  to  satisfy  a 
judgment  lien  thereon.  To  this  suit 
U.  was  made  a  party  defendant,  who, 
upon  receipt  of  summons,  gave  to  C, 
his  regular  attorney,  certain  notes  in- 
dorsed by  him  in  blank,  together  with 
a  mortgage  upon  the  land  to  secure  the 
same,  for  collection. 

C.  caused  a  cross  petition  to  be  filed 
on  behalf  of  H.  setting  up  his  mort- 
gage lien.  The  court  upon  trial  or- 
dered the  land  to  be  sold  to  satisfy  the 
liens  of  S.  and  H.  Pending  the  suit,  H. 
agreed  with  N.  to  extend  the  note  for 
a  year  from  the  time  when  it  fell  due. 
Before  the  time  so  extended  had  ex- 
pired, N.,  fearing  that  the  land  would 
be  sacrificed,  employed  a  broker  who 
applied  to  C.  to  find  a  purchaser  at 
private  sale.  C.  went  to  J.  S.  and 
offered  him  the  land  for  $3,500,  telling 
him  of  the  mortgage,  and  saying  that 
he  had  in  his  possession  all'  the  papers 
necessary  to  make  a  clear  title.  «J.  S. 
paid  him  the  money  and  directed  him 
to  pay  off  all  the  claims  upon  the 
land,  including  the  mortgage  of  H., 
and  obtain  H.'s  cancellation  of  the  mort- 
gage, upon  his  return,  he  being  then 
absent.  C.  paid  the  costs  and  the  claim 
of  S. ,  but  embezzled  the  remainder  of 
the  money. 

Held,  that  under  this  state  of  facts 
C.  acted  as  the  agent  of  J.  S.  to  make 
payment  to  H.,  and  not  as  the  agent  of 
H.  to  receive  payment  from  J.  S.,  and 
that  as  between  the  two  innocent  parties 
the  loss  must  be  borne  by  J.  S. :  Volte 
V.  Hulbert,  2  Ohio  L.  J.,  339,  Sup.  CY, 
Ohio. 

It  is  an  established  rule,  that  the  as 
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sigDee  of  a  mortgage  takes  it  subject  to  a  result,  courts  of  equity  hold  that  he 

all  the  equities  which  the  mortgagor  is  estopped. 

may  claim  against  it,  but  free  from  se-  Where  one  person,  by  either  words 

cret  equities  existing  in  favor  of  third  or  conduct,  induces  another  to  believe 

persons.  that  he  may  safely  purchase  certain 

A  mortgagor  may,  by  concealing  his  property,  or  take  a  certain  security, 

equities,   or  misleading  the   assignee,  and  by  subsequently  relying  on  such 

place  himself  in  a  position  where  jus-  representation,   acquires  the  property 

lice  will  be  defeated  if  he  is  allowed  to  or  security,  the  former  will  never  be 

set  up,  against  the  assignee,  an  equity  permitted,  in  a  court  of  equity,  to  over- 

on  which  he  would  be  entitled  to  pre-  throw  the  title  so  acquired :  Woodruff 

vail  in  a  suit  by  his  mortgagee.     Where  v.  Morristown  Institution  for  Savings, 

the  conduct  of  a  mortgagor  leads  to  such  34  N.  J.  £q. ,  174 


[8  Common  Pleas  Division,  62.] 
Dec.  8,  1877. 

52]  ^Bkooxes  v.  Drysdale. 

CoTisiiruciion  of  Agreement — Covenant  or  Stipulation — Public  house  Lease 

By  a  contract  for  the  sale  of  a  public  house,  the  vendor  agreed  to  assign  and  the 
purchaser  agreed  to  take  the  lease,  "subject  to  the  yearly  rent  of  £90  and  the  per- 
formance of  the  covenants  thereby  reserved  and  contained,  such  covenants  being 
common  and  usual  in  leases  of  public  houses."  Upon  investigating  the  title,  the 
purchaser  found  that  the  lease  under  which  the  premises  were  held  contained  this 
clause  :  '*  Provided  always  and  these  presents  are  upon  this  express  condition,  that 
all  and  every  underlease,  deed  of  assignment.  Ac,  which  shall-  be  made  and  executed 
during  the  term,  shall  be  left  with  the  solicitor  of  the  ground-landlord  within  two 
months  of  its  date,  for  the  purpose  of  registration,  and  a  fee  of  one  guinea  paid  for 
such  registration,"  and  a  power  of  re-entry  in  case  of  '*  breach  or  non -performance 
of  any  of  the  covenants  or  other  stipulations  hereinbefore  contained  or  referred  to." 

The  purchaser  refused  to  complete,  on  the  ground  that  this  was  not  a  common  and 
usual  covenant;  and  the  jury  so  found: 

Held,  that,  whether  the  proviso  in  the  head  lease  was  a  "covenant"  in  the  strict 
sense  or  not,  it  was  at  all  events  a  covenant  within  the  contemplation  of  the  agree- 
ment, and  therefore  the  purchaser  was  not  bound  to  complete. 

The  plaintiff  became  the  purchaser  of  a  public  house 
under  tne  following  agreement : 

An  agreement  made  and  entered  into  this  13th  day  of 
June,  1876,  between  A.  J.  Drysdale,  of,  &c.,  hereinafter 
called  the  vendor,  of  the  one  part,  and  H.  J.  Brookes,  of, 
i&c.,  hereinafter  called  the  purchaser,  of  the  other  part: 

The  said  vendor,  for  and  in  consideration  of  £200  to  him 
now  paid  by  the  purchaser  by  way  of  deposit,  and  of  the 
further  sum  of  £4,500  to  be  paid  to  the  vendor  at  the  time 
hereinafter  mentioned,  doth  hereby,  for  himself,  his  heirs, 
&c.,  agree  with  the  purchaser,  his  executors,  &c.,  to  furnish 
and  adduce  a  proper  title,  subject  as  hereinafter  mentioned, 
and  well  and  effectually  to  assign  to  him  or  them,  or  to  such 
person  or  persons  as  he  or  they  may  appoint,  a  lease  of  all 
that  public  house  and  premises  known  by  the  sign  of  the 
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Grafton  Arms,  situate  in  Grafton  Street,  Mile  End,  &c.,  for 
the  remainder  of  a  term  now  to  come  and  unexpired  therein, 
which  is  seventy-three  years  at  least  from  Midsummer,  1876, 
subject  to  the  yearly  rent  of  £90  and  the  performance  of 
the  covenants  thereby  reserved  and  contained,  such  cove- 
nants bein^  common  and  usual  in  leases  of  public  houses, 
and  to  deliver  up  quiet  possession  of  the  aforesaid  house 
and  premises  (except  that  part  which  is  underlet)  to  the 
purchaser,  his  executors,  &c.,  or  to  such  person  or  persons 
as  he  or  they  may  appoint,  on  or  before  the  3d  of  July,  1876, 
and  to  clear  up  all  rents,  taxes,  gas-light  rent,  and  all  in- 
cumbrances whatsoever  up  to  the  time  of  taking  possession ; 
also  to  make  a  good  and  proper  assignment  of  the  licenses 
at  the  time  above  mentioned  or  as  soon  thereafter  as  may 
be,  on  being  paid  for  the  time  unexpired  therein,  and  for 
that  purpose  to  attend  at  the  transfer  and  do  all  acts  neces- 
sary for  vesting  the  same  in  the  purchaser,  his  executors, 
&c.,  or  such  person  or  persons  as  he  or  they  *may  ap-     [53 

Joint:  And  the  purchaser,  for  himself,  his  executors,  &c., 
oth  hereby  agree  with  the  vendor  to  accept  such  assign- 
ment of  the  lease  aforesaid  without  requiring  the  production 
of  the  lessor's  title,  or  any  evidence  of  title  prior  to  the 
lease  under  which  the  present  vendor  holds  the  premises, 
notwithstanding  any  superior  or  other  title  or  evidence  of 
title  may  be  recited,  stated  or  referred  to  or  covenanted  to  be 
produced,  and  shall  make  no  objection  should  the  lease  be 
an  underlease  or  the  premises  demised  form  part  of  larger 
property  demised  by  any  superior  or  other  lease,  or  that  the 
premises  may  be  subject  to  any  superior  rent ;  and  shall 
ent^r  upon  and  take  possession  of  the  premises  on  the  8d 
of  July  next,  and  thereupon  pay  to  the  vendor  £4,500,  be- 
ing the  remainder  of  the  purchase-money  for  the  said  lease 
and  good-will ;  also  to  purchase  at  a  fair  appraisement  the 
furniture,  stock,  &c.  And  it  is  hereby  further  agreed  that, 
if  either  party  shall  refuse  or  neglect  to  perform  nis  part  of 
this  agreement,  he  shall  pay  to  the  other  £500  as  ascertained 
damages ;  and,  in  case  of  default  on  the  part  of  the  pur- 
chaser, the  deposit  money  shall  be  forfeited  in  part  of  such 
damages.     In  witness,  &c. 

The  abstract  was  delivered  on  the  20th  of  June ;  and,  on 
the  plaintiff's  solicitors  comparing  the  lease  with  the  ab- 
stract, they  discovered  that  the  lease  contained  the  follow- 
ing stipulation  or  condition: 

Provided  always  and  these  presents  are  upon  this  express 
condition,  that  all  and  every  underlease  or  underleases,  deed 
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and  deeds  of  assignments  or  disposition  of  the  premises 
whatsoever,  and  evidence  of  all  devolutions  of  the  same  by 
will  or  act  of  law,  which  shall  at  any  time  or  times  during 
the  said  term  hereby  granted  be  made  or  executed  or  occur, 
shall  be  left  with  the  solicitor  for  the  time  being  of  the 
superior  or  ground-landland  or  landlords  for  the  time  being 
within  two  calendar  months  from  the  date  of  such  assign- 
ment, underlease,  or  deed  of  disposition  or  devolution  as 
aforesaid,  for  the  purpose  of  registration  by  him,  and  a  fee 
of  one  guinea  paid  to  him  for  such  registration  :  Provided, 
also,  and  these  presents  are  upon  this  condition,  that,  if  the 
said  yearly  rent  hereby  reserved  shall  be  unpaid  by  the 
space  of  twenty-one  days  after  any  of  the  days  hereinbe- 
fore appointed  for  the  payment  thereof,  or  in  case  of  breach 
or  non- performance  of  any  of  the  covenants  or  other  stipu- 
lations nereinbefore  contained  or  referred  to,  and  by  the  said 
lessee,  his  executors,  administrators,  or  assigns  to  be  ob- 
served and  performed,  then  it  shall  be  lawful  to  and  for  the 
said  lessor  at  any  time  thereafter  upon  the  said  demised 
premises  to  re-enter  and  the  same  to  have  again  and  retain 
as  in  his  and  their  former  estate. 

The  plaintiff  thereupon  declined  to  complete  the  purchase, 
on  the  ground  that  this  was  not  a  ^'  common  and  usual 
covenant/'  and  brought  this  action  to  recover  back  the  de- 
posit. 

At  the  trial  before  Field,  J.,  at  the  last  Easter  Sittings,  it 
was  contended  on  behalf  of  the  defendant  that  the  proviso 
in  question  was  not  a  corenanfy  but  merely  a  stipulation  or 
condition ;  and  that  it  was  a  common  andusnal  stipulation 
in  leases  o£  public  houses. 

54]  *The  learned  judge  ruled  that  it  was  a  covenant,  and 
the  jury  found  that  it  was  not  a  common  and  usual  one^  and 
rt^turned  a  verdict  for  the  plaintiff  for  £*2»A>,  to  be  reduced 
to  £UX>  upon  delivery  up  of  the  L  O.  U.  which  had  been 
given  for  a  moiety  of  the  deposit, 

A  rule  «/V/  having:  been  obtained  for  a  new  trial  on  the 
ground  of  misiiirection. 

Grant/.  j:.'k  Q.C,  and  C  IL  ^CKarU.  showed  cause:  In 
Shep^vird's  Touchstone^  p.  lOi  it  is  said:  ••Therv  needs 
not  formal  and  orvlerly  words*  as.  covenant,  promise,  and 
the  like,  to  make  a  covenant  on  whioh  to  grour.d  an  action 
of  covenant,  for,  a  cv>venant  may  be  had  by  any  o:ber  words ; 
and  upon  any  part  of  an  a^rer^meut  in  wr:::r.^.  in  what 
words  s^wer  il  be  set  d.nvn  for  anytai::^  to  be  v^r  not  to  be 
done,  the  jxarty  to  or  with  whom  the  promise  or  agreement 
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is  made  may  have  this  action  upon  the  breach  of  the  agree- 
ment. And  therefore,  if  these  words  be  inserted  In  a  deed, 
amongst  other  covenants,  'that  the  lessee  shall  repair,  pro- 
vided always  that  the  lessor  shall  allow  timber,,'  or  '  that 
the  lessee  sljall  scour  ditches,  provided  always  that  the 
lessor  do  carry  away  the  earth,'  these  are  good  covenants 
on  both  sides."  In  Com.  Dig.,  Covenant  (A  2),  it  is  said: 
*' Any  words  in  a  deed  which  shew  an  agreement  to  do  a 
thing  make  a  covenant:  as,  if  it  be  agreed  by  articles  be- 
tween A.  and  B.  that  stock  shall  be  in  the  hands  of  B.  until 
a  jointure  be  made,  B.  solvendQ  proinde  the  interest  to  A., 
covenant  lies  against  B.  for  the  interest:"  Rol.  Abr.,  618, 
1.  60.  So,  in  Cora.  Dig.,  Covenant  (A  2),  it  is  said:  ''If  the 
words  are  introduced  by  word^  of  condition,  as,  if  a  lease 
be  upon  condition  that  the  lessee  shall  keep  and  leave  the. 
house  in  as  good  plight,  &c.  (*) ;  or  with  proviso  that,  if  the 
lessee  dies  within  forty  years,  his  executor  shall  have  it  for 
so  many  years,  this  is  a  covenant  by  the  lessor  that  the  ex- 
ecutor shall  have  it:"  Rol.  Abr.,  618,  1.  45.  Treloar  v. 
Biggs  (^)  shows  that  a  proviso  or  stipulation  maybe  con- 
strued as  a  covenant  if  the  nature  of  the  case  requires  it. 
In Hayne  v.  Cummingsi^)  it  was  held  that  the  words  "cove- 
nant" and  "condition,"  whenever  used  in  an  agreement,  do 
not  necessarily  *mean  a  covenant  under  seal  or  a  con-  [55 
dition  in  the  strict  legal  sense  of  the  word ;  but  may,  in 
order  to  effectuate  the  intention  of  the  parties,  be  construed 
to  mean  "contract"  or  "stipulation."  Willes,  J.,  refers 
to  the  several  definitions  of  "covenant"  given  in  Richard- 
son, in  Johnson,  and  in  Webster;  and  at. p.  427  he  says: 
"To  say  that  the  word  covenants  here  cannot  apply  to  the 
stipulation  contained  in  this  agreement  is  to  say  that  the 
word  cannot  have  any  sense  at  all.  But  we  are  bound  so  to 
construe  the  instrument  as  to  give,  if  possible,  effect  to 
every  word  contained  in  it.  Neither  does  the  word  condition 
necessarily  apply  to  a  condition  under  seal."  Referring  to 
tlie  expressions  of  Lord  Hobart,  in  Earl  of  Clanrickard^ s 
Case{*)j  Byles,  J.,  at  p.  428,  says:  "  We  are  to  be  astute,  if 
necessary,  to  put  such  a  construction  upon  the  words  'cove- 
nants' and  'conditions'  as  will  best  give  effect  to  ahd  carry 
out  the  intention  of  the  parties  to  this  agreement."  There 
may,  no  doubt,  be  provisos  or  stipulations  which  are  not 
covenants ;  for  instance,  a  proviso  for  re-entry.  Here,  the 
word  "covenant,"  to  give  it  any  sensible  meaning  at  all, 
must  be  construed  in  its  widest  and  most  comprehensive 

C)  Year  Book,  40  Edw.,  8,  fo.  5  b.  (»)  16  C.  B.  (N.S.),  421. 

(♦>  Law  Rep.,  9  Ex.,  161;  9  Eng.  R.,464.        O  Hob.,  277. 

30  ExG.  Kep.  6 
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sense.  The  words  of  the  clause  are  clearly  words  of  obli- 
gation: the  true  meaning  is,  that  there  shall  be  nothing  in 
the  lease  which  binds  the  purchaser  to  anything  which  is 
unusual  in  such  leases. 

A.  L.  Smiths  in  support  of  the  rule:  This  is  not  a  covenant. 
In  Oeery  v.  Reason [^\  it  was  held  that  the  words  ''pro- 
vided and  it  IS  agreed,"  &c.,  make  not  a  covenant^  but  only 
a  condition  so  as  to  work  a  forfeiture  if  the  thing  agreed  to 
be  done  is  not  done.  Suffield  v.  Baskervil  (')  is  to  the  same 
effect.  In  a  note  in  Bac.  Abr.,  Covenant  (A),  vol.  ii,  p.  340, 
it  is  said:  ''A  proviso  shall,  be  sometimes  taken  for  a  con- 
dition^ and  sometimes  for  explanation^  and  sometimes  for  a 
covenant^  and  sometimes  for  an  exceptihn^  and  sometimes  for 
a  reservation.  It  is  taken  for  a  condition^  as,  if  a  man  lease 
land,  provided  that  the  lessee  shall  not  alien  without  the 
assent  of  the  lessor,  sub  poena  f oris  facturcB ;  here  it  is  a 
condition.  If  I  have  two  manors  both  of  them  called  Dale, 
and  I  lease  to  you  my  manor  of  Dale,  provided  that  yoa 
shall  have  my  manor  of  Dale  in  the  occupation  of  J.  S. ; 
56]  here  the  proviso  is  an  explanation  *what  manor  you 
shall  have.  If  a  man  lease  a  house,  and  the  lessee  covenant 
that  he  will  maintain  it,  provided  always  that  the  lessor  is 
contented  to  find  great  timber;  here  it  is  a  covenant  If  I 
lease  to  you  my  messuage  in  Dale,  provided  that  I  will  have 
a  chamber  myself ;  here  it  is  an  exception  of  the  chamber. 
And,  if  I  make  a  lease  rendering  rent  at  such  feasts  as  J.  S. 
shall  name,  provided  that  the  feast  of  St.  Michael  shall  be 
one  ;  here  this  proviso  is  taken  for  a  reseivation, — per  Pop- 
ham,  C.  J.,  in  Earl  of  PembroJce  v.  Barkley  (').  It  may 
sometimes  operate  as  a  qualification  of  the  covenant  of  the 
other  party ;  as,  if  a  lessee  covenant  to  repair,  provided 
ahoays  that  the  lessor  shall  find  great  timber^  omitting  the 
word  agreed;  this  proviso  shall  not  be  any  covenant  on  the 
part  of  the  lessor,  but  shall  be  merely  a  qualification  of 
the  lessee's  covenant :  Rol.  Abr.,  Covenant  (C),  pi.  3,  Holder 
V.  Taylor,  The  very  clause,  too,  of  the  proviso  itself  may 
operate  both  as  a  condition  and  as  a  covenant ;  as  a  condi- 
tion, by  force  of  the  proviso  ;  as  a  covenant  bj'  force  of  the 
other  words:  purporting  a  condition,  as  it  contains  the 
words  of  the  grantor  (for,  no  condition  can  be  reserved  or 
made  but  on  the  part  of  the  donor,  lessor,  or  feoffor, — Dy- 
er, 6) ;  purporting  a  covenant,  as  comprehending  the  words 
of  the  grantee.  Nor  is  it  material  in  what  part  of  the  deed 
the  word  proviso  stands ;  it  is  the  sense  and  notthe  place 
which  is  to  determine  its  import.     If  it  be  substantive  and 

(')  Cro.  Car.,  128.  (')  2  Mod.,  36.  O  Gouldsb.,  131;  Cro.  Eliz.,  S84. 
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independent,  and  relate  only  to  the  estate  passed,  it  is  a 
condition  ;  if  it  be  qualified,  it  may  amount  to  a  covenant 
only:  if  there  be  a  proviso  and  covenant  in  tlm  deed,  it  may 
enure  to  both :  Jenk.,  252  ;  CromweVs  Case  (') ;  Simpson  v. 
Tnt€Tell{*)\  Earl  of  Pembroke  v.  Berkley  {^)\  Co.  Litt., 
203  b;  146."  This  proviso  lies  between  the  lessor's  cove- 
nants and  those  of  tne  lessee;  and  in  the  subsequent  part 
it  is  referred  to  as  a  "stipulation."  The  only  words  which 
can  be  suggested  to  be  otherwise  than  common  and  usual  in 
leases  of  public  houses,  are  the  words  which  relate  to  devo- 
lutions '*by  act  of  law."  This  is  a  stipulation  by  the  ven- 
dor, not  that  he  will  do  anything  to  the  purchaser,  but  to  a 
third  person.  Assuming  the  lease  to  have  been  executed, 
could  the  lessor  hav6  sued  the  lessee  for  damages  for  not 
*leaving  the  indenture  of  assignment  or  other  evidence  [57 
of  devolution  of  title  with  the  solicitor  of  the  ground-land- 
lord for  registration  ?  Clearly  not.  The  words  of  the  agree- 
ment are  distinct  and  unequivocal.  The  decision  in  Hayne 
V.  Cumviings  (*)  proceeded  on  the  ground  that  upon  any 
other  construction  there  was  nothing  to  which  the  word 
"covenant"  in  the  agreement  could  apply. 

Gkove,  J.:  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. Two  questions  arise  in  this  case, — first,  whether 
the  stipulation  in  the  head  lease  that  every  underlease  or 
deed  of  assignment  of  the  premises,  and  evidence  of  all  dev- 
olutions of  the  same  by  will  or  act  of  law,  which  shall  dur- 
ing the  term  be  made  or  occur,  shall  be  left  with  the  solicitor 
of  the  ground-landlord  for  registration,  amounts  to  a  cove- 
nant, or  is  merely  a  stipulation  in  the  nature  of  a  proviso 
for  re-entry,  so  as  to  make  a  breach  thereof  work  a  forfeit- 
ure,— secondly,  whether  the  word  '* covenant"  in  the  con- 
tract of  sale  in  this  case  is  to  be  tied  down  strictly  to  what 
was  a  covenant  by  the  gld  law,  or  whether  it  was  not  in- 
tended by  the  parties  to  mean  and  include  any  stipulation 
or  condition  which  might  affect  the  lessee,  of  a  nature  and 
character  which  is  other  than  is  common  and  usual  in  public 
house  leases.  Upon  both  points  my  judgment  is  in  favor  of 
the  plaintiff. 

Upon  the  first  point,  I  am  of  opinion,  npon  the  authorities 
cited,  and  upon  the  reason  of  the  thing,  that,  though  the 
words  *' covenant"  and  "agree"  are  not  used,  there  is 
enough  to  make  this  proviso  or  stipulation  a  covenant  in 
law.  "Any  words  in  a  deed  which  show  an  agreement  to  do 
a  thing  make  a  covenant :  as,  if  it  be  agreed  by  articles  be- 

(»)  2  Rop.,  71.  (')  Cro.  Eliz..  384;  Goiildsb.,  130. 

O  Cro.  Eiiz.,  242.  (*)  16  C.  B.  (N.S.),  421 
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tween  A.  and  B.  that  stock  shall  be  in  the  hands  of  B.  until 
a  jointure  be  made,  B.  solvendo  proinde  the  interest  to  A., 
covenant  lies  against  B.  for  the  interest :"  Com.  Dig.,  Cov- 
enant (A  1).  Again,  "If  the  words  are  introduced  by  words 
of  condition,  as,  if  a  lease  be  upon  condition  that  the  lessee 
shall  keep  and  leave  the  house  in  as  good  plight,  &c.;  or 
with  proviso  that,  if  the  lessee  dies  within  forty  years,  his 
executor  shall  have  it  for  so  many  years,  this  is  a  covenant 
by  the  lessor  that  the  executor  shall  have  it:"  Com.  Dig., 
581  Covenant  (A  2).  *The  cases  of  Oeery  v.  Reason  {')  and 
Suffleld  V.  Baskerml  ^\  cited  by  Mr.  Smith,  look  rather  the 
other  way:  but  there  the  court  considered  that,  taking  the 
whole  deed,  the  words  were  inserted,  not  by  way  of  cove- 
nant, but  merely  as  a  condition  or  stipnlation  so  as  to  work 
a  forfeiture  if  not  complied  with.  So,  in  Sheppard's  Touch- 
stone, p.  162,  it  is  laid  down  that  "there  needs  not  formal 
and  orderly  words,  as,  covenant,  promise,  and  the  like,  to 
make  a  covenant  on  which  to  ground  an  action  of  covenant, 
for  a  covenant  may  be  had  by  any  other  words:"  and  the 
following  instance  is  put :  "  If  these  words  be  inserted  in  a 
deed,  amongst  other  covenants,  *  that  the  lessee  shall  repair, 
provided  always  that  the  lessor  shall  allow  timber,'  or  '  that 
the  lessee  shall  scour  ditches,  provided  always  that  the  lessor 
do  carry  away  the  earth,'  these  are  good  covenants  on  both 
sides."  There,  neither  the  word  "covenant"  nor  the  word 
"agreed"  is  used.  It  seems  to  me  that,  although  there  may 
be  some  slight  apparent  contradiction  in  some  of  the  author- 
ities, these  may  well  be  reconciled  by  looking  at  the  whole 
of  the  instrument  in  order  to  ascertain  the  real  intention  of 
the  parties.  Looking  at  the  words  of  the  clause  in  ques- 
tion,— which  are  much  the  same  as  in  the  passage  cited  from 
Sheppard's  Touchstone, — I  do  not  see  why  it  should  not  be 
held  to  be  a  covenant  as  much  as  the  stipulations  which 
precede  it.     It  uses  imperative  words.    .Some  reliance  was 

f)laced  upon  the  language  of  the  proviso  for  re-entry  in  the 
ease, — "in  case  of  breach  or  non-performance  of  any  of  the 
covenants  or  other  stipulations  hereinbefore  contained  or 
referred  to,"  it  shall  be  lawful  for  the  lessor  to  re-enter ;  and 
it  was  said  that  if  the  proviso  as  to  registration  of  deeds  of 
assignment  was  not  construed  to  be  a  "stipulation,"  there 
was  nothing  to  which  those  words  could  apply.  If  the  lan- 
guage had  been  conjunctive  instead  of  disjunctive,  there 
niiglit  have  been  more  plausibility  in  that  argument.  But  I 
take  it  that  the  real  meaning  of  the  proviso  is,  that,  in  case 
of  breach  of  any  of  the  engagements  entered  into  by  the 

(»)  Cro.  Car.,  128.  («)  2  Mod,  36. 
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lessee,  the  lease  shall  be  forfeited,  and  the  lessor  may  re- 
enter. General  words  like  these  do  not  affect  the  question 
what  shall  be  a  covenant  and  what  a  mere  stipulation.  I 
am  of  opinion  that,  consistently  with  all  the  authorities,  the 
words  in  question  are  *8ufficient  to  create  a  covenant.  [59 
But,  assuming  that  I  came  to  the  conclusion  that  this  was 
not  a  covenant  upon  which  an  action  of  covenant  could 
have  been  maintained,  it  does  not  follow  that  the  words  used 
in  this  agreement  are  not  sufficient  to  show  that  the  parties 
contemplated  its  being  binding  on  them  as  a  covenant.  The 
purchaser  agrees  to  take  the  remainder  of  the  lease,  **  sub- 
ject to  the  yearly  rent  of  £90  and  to  the  performance  of  the 
covenants  thereby  reserved  and  contained,  such  covenants 
being  common  and  usual  in  leases  of  public  houses."  What 
was  the  manifest  intention  of  the  parties  to  the  contract  i 
Was  it  not  that  the  purchaser  should  make  himself  subject 
to  all  the  obligations  to  which  the  vendor  himself  was  sub- 
ject, provided  that  they  were  such  as  were  common  and 
usual  in  public  house  leases  1  I  think  the  word  "  covenant" 
in  this  agreement  was  not  used  in  its  strict  sense:  and,  the 
jury  having  found  that  this  was  not  a  covenant  that  is  com- 
mon and  usual  in  such  leases,  I  think  the  plaintiff  is  entitled 
to  retain  his  verdict. 

LiNDLEY,  J.:  lam  of  the  same  opinion.  The  question 
for  us  is,  what  is  the  true  construction  of  this  agreement. 
It  is  in  print,  and  it  is  divided  into  two  parts, — in  the  first 
part,  the  vendor  agrees  to  sell  and  assign,  and  in  the  second 
part  the  purchaser  agrees  to  accept  an  assignment  of  the 
lease.  The  clause  which  we  have  to  construe  is  found  in 
the  first  part.  Now,  the  rule  is,  that,  in  construing  a  written 
instrument,  you  are  bound  to  give  it  the  interpretation 
which  is  the  least  favorable  for  the  party  whose  language  it 
is.  But  I  do  not  think  we  are  driven  to  that  here.  The 
vendor  agrees  to  assign  the  lease  '*  subject  to  the  yearly  rent 
of  £90  and  the  performance  of  the  covenants  thereby  re- 
served and  contained,  such  covenants  being  common  and 
usual  in  leases  of  public  houses."  What  is  the  object  of 
that  ?  It  is  to  inform  the  buyer  what  are  the  conditions  and 
obligations  which  he  binds  himself  to  enter  into :  the  parties 
are  not  discussing  how  to  classify  them.  The  buyer  is  to 
have  the  lease  subject  to  the  payment  of  the  stipulated  rent, 
and  he  is  to  take  upon  himself  the  performance  of  all  such 
covenants  as  are  usual  and  common  in  leases  of  public 
houses.  In  what  sense  is  the  word  "covenant"  here  used  ? 
The  real  meaning  is  that  it  shall  include  all  *the  bur-  [60 
thens  the  purchaser  is  about  to  undertake,  whether  in  the 
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form  of  a  condition,  a  proviso,  or  a  stipulation.  If  so,  the 
case  set  up  by  the  defendant  is  answered.  The  jury  have 
found  that  the  proviso  in  question  is  not  a  covenant  which 
is  common  and  usual  in  leases  of  this  kind.  If  it  were  neces- 
sary to  go  into  the  question,  I  am  disposed  to  think  that 
the  proviso  or  stipulation  in  question  might  well  be  con- 
strued to  be  a  covenant.  But  1  prefer  to  rest  my  judgment 
on  the  ground  that  it  is  clearly  a  covenant  within  the  mean- 
ing of  the  parties  to  this  agreement. 

liule  discharged^  with  costs. 

Solicitors  for  plaintiffs  :  Martineau  &  Reid. 

Solicitors  for  defendant:  Shum,  Crossman  &  Orossvian, 

See  23  Eng.  Rep.,  713  note;  27  id.,  all  the  valuable  timber  be  used  only 
207  note  ;  Id.,  268  note.  for  mill  purposes,  or  in  the  improve- 
Where  the  mode  of  occupation  is  ment  of  the  premises  :  Held,  that  such 
fixed  by  a  lease,  or  where  the  purpose  lease  did  not  restrict  the  lessee  to  the 
of  a  lease  is  expressed  therein,  or  use  of  the  land  for  the  purposes  of  the 
where  the  intention  of  the  parties  to  mill  only:  Reed  v.  Lewis,  74  Ind.,  44^3. 
confine  the  leased  premises  to  a  special  Where  a  landlord  leases  premises  to 
use  may  be  fairly  implied  from  the  a  tenant  for  the  carrying  on  of  a  certain 
"wotds  of  the  lease,  the  tenant  may  be  business,  and  covenants  that  he  will 
enjoined  from  converting  the  property  not,  during  the  tenn  of  the  lease,  lease 
to  other  purposes  ;  but  without  such  other  adjacent  premises  to  other  parties 
express  language,  or  such  reasonable  for  the  carrying  on  of  a  similar  busi- 
implication,  there  is  no  such  restriction  ness,  a  breach  of  the  covenant  by  the 
upon  the  tenant.  landlord  is  not  a  forfeiture  of  the  right 

A  w^ritten  agreement  between  A.  and  to  the  rent. 
B.   recited   that  A.  had   leased  to   B.         The  tenant  injured  by  such  breach 

*'  the  following  real  estate,  to  wit,"  fol-  of  covenant  is  not  entitled  to  set  off  his 

lowed  by  a  description  of  five  acres  of  damages  in  replevin  upon  a  distress  for 

land  by  metes  and  bounds,  concluding,  rent  levied  by  the  landlord,  but  may 

"  containifiga  certain  steam  saw-mill,  have  a  reduction  of  the  amount  of  the 

dwelling  house,"  etc.,  with  the  privi-  rent  proportioned  over  the  whole  period 

lege  of   using  all   the  timber  on  the  of  the  lease  :   Allegaert  v.  Smart,  11 

premises,  but  with  the  restriction  that  Week.  Notes  Cas.,  171,  Slip.  Ct.,  Penn. 


[3  Common  Pleas  Division,  46.] 
Dec.  17,  1877. 

Yglesias  v.  Mercantile  Bank  of  the  River  Plate  ('). 

Bill  of  Exchange — Effect  of  Cancellation,  as  between  Payee  and  Acceptor ^  wilhoid  /uU 

payment. 
The  plaintiff  obtained  from  tlie  defendants  an  advance  of  £16,000  upon  the  security 
of  goods  then  in  transit  to  Monte  Video  consigned  to  one  S.,  and  of  six   bills  oi 
exchang:e  drawn  by  the  i)lHintiff  upon  and  nccejited  by  S.  against  the  shipments. 
Two  of  tlu'se  bills  were  duly  paid:  but,  other  two  having  been  dishonored,  the  de- 
fendants (at  Monte  Video)  proposed  to  realize  the  sfoods  at  once,  whereupon  the 
j)lnintilf  handed  them  a  check  for  £2,500.  accompanied  by  a  letter  requestinor  them 
not  to  sell,  and  authorizing  them  to  hold  the  £2,500  as  collateral  security  for   S/s 
acceptances,  to  be  returned  to  the  plaintiff  when  all  the  bills  should  have  l>een  paid. 
.  The  remaining  bills  having  also  been   dishonored   by  S.,  the  defendants  took  pro- 
Q)  Affirmed, /xw^,  p.^198. 
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cee<im«rf»  againsst  him  at  Monte  Video,  which  resulted  in  a  judicial  arrangement  under 
vhich  tile  irooda  were  sold,  and  the  bills  were  delivered  up  to  S.  cancelled  without 
the  knowledi^e  or  consent  of  the  plaintiff.  The  sale  of  the  goods  did  not  produce 
sufficient,  even  with  the  £2,5()0,  to  pay  all  the  bills. 
In  an  action  by  the  plaintiff  against  the  defendants  to  recover  back  the  £2,600: 
Htld,  that,  notwithstanding  the  effect  of  the  cancellation  of  the  bills  was  to  dis- 
charge both  the  plaintiff  and  S.  from  all  liability  oti  the  bilU,  and  also  to  deprive  the 
plaintiff,  as  drawer,  of  all  remedy  upon  them  against  S.  as  acceptor,  the  circum- 
stances under  which  such  cancellation  took  place  was  not  equivalent  to  payment  of 
the  bills  in  full ;  and,  consequently,  that  the  plaintiff  was  not  entitled  to  call  uj^on 
the  defendants  to  refund  the  £2,500,  or  any  part  of  it. 

Action  to  recover  £2,500  and  interest  from  the  27th  of 
April,  *1874,  under  the  circumstances  stated  in  the  [61 
following  special  case : 

1.  The  plain tiflf  is  a  merchant  carrying  on  business  in  Lon- 
don under  the  style  of  J.  R.  Yglesias  &  Co.,  and  the  defend- 
ants are  bankers  there. 

2.  On  the  25th  of  November,  1873,  the  defendants  granted 
and  delivered  the  following  letter  of  credit  to  Messrs,  J.  R. 
Yglesias  &  Co. : 

6  Lombard  Street,  25  Nov.,  1873. 
Mercantile  Bank  of  the  River  Plate,  Limited. 
No.  13.     £15,000  sterling. 
Messrs.  J.  R.  Yglesias  &  Co. 
Dear  Sirs, — We  hereby  authorize  you  to  draw  on  us  at 
90  ^/^  to  the  extent  of  £16,000  sterling  against  shipments 
of  materials  for  tramways  to  Monte  Video ;  said  drafts  to 
be  accompanied  by  invoice  and  full  set  of  bills  of  lading  in 
our  name,  and  draft  at  three  months'  date  on  Mr.  F.  P.  San- 
tayana  for  amount  of  invoice  and  your  charges ;  insurance 
to  be  effected  by  us.     This  credit  to  be  in  force  for  six 
months  from  this  date. 

For  the  Mercantile  Bank  of  the  River  Plate,  Limited. 

Ch.  Raphael,  Manager, 
J.  H.  Duncan,  Secretary. 

3.  The  plaintiff  acknowledged  the  receipt  of  this  letter  of 
credit  by  the  following  memorandum,  which  contains  the 
terms  upon  which  the  letter  of  credit  was  granted, — 

To  the  Mercantile  Bank  of  the  River  Plate,  Limited. 
Gentlemen, — We  have  received  from  you  a  letter  of 
credit,  No.  13,  in  our  favor,  for  £15,000  sterling. 

The  drafts  against  this  letter  of  credit  will  be  drawn  at  90 
days'  sight.  Our  drafts  under  this  letter  of  credit  will  be 
accompanied  by  our  drafts  at  three  months'  date  on  Mr.  F. 
Santayana,  of  Monte  Video,  for  amount  of  invoice  and  our 
charges;  and,  in  the  event  of  non-payment  of  such  drafts, 
we  authorize  you  to  realize  the  goods  represented  by  the 
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documents  attached,  and  hold  ourselves  responsible  for  any 
deficiency  that  may  arise,  subject  of  course  to  your  commu- 
nicating with  us  before  you 'take  this  extreme  course. 

We  engage  to  pay  you  1^  per  cent,  commission,  interest 
for  four  months  at  5  per  cent,  per  annum  (and,  if  the  Bank 
of  England  rate  be  higher,  this  latter  rate),  and  1  per  cent, 
for  postage  and  petties.  We  authorize  you  to  effect  the 
insurance  at  the  current  rate,  and  engage  to  reimburse  you 
here  the  amount  of  premiums. 

The  goods  shipped  under  this  credit  being  insured  with 
first-class  underwriters,  we  shall  not  make  the  bank  respon- 
sible for  any  question  or  claim  that  may  arise  in  respect  of 
the  insurance  or  damage,  nor  for  any  greater  claim  than  the 
sum  recovered  from  the  underwriters.  At  the  same  time, 
the  bank  will  use  its  best  endeavors  to  obtain  payment  of 
whatever  claim  may  be  made,  upon  receipt  of  the  necessary 
documents,  without  charging  any  other  commission. 

(Signed)  J.  R.  Yglesias  &  Co. 

62]  *4.  The  plaintiff  accordingly  drew  drafts  upon  the 
defendants,  and  handed  to  the  defendants  the  documents  in 
the  letter  of  credit  mentioned  ;  and  the  drafts  were  accepted 
by  the  defendants  and  were  in  due  course  paid  by  them.  Mr. 
P.  P.  Santayana  mentioned  in  the  plaintiff's  letter  of  the 
25th  of  November,  1873,  whs  the  person  on  whose  behalf  the 
materials  were  shipped  by  the  plaintiff,  and  was  the  person 
liable  to  provide  for  the  drafts  drawn  upon  him  by  the 
plaintiff  and  handed  to  the  defendants. 

6.  Two  of  the  drafts  drawn  by  the  plaintiff  upon  Santa- 
yana were  duly  paid  by  him  at  maturity,  and  the  documents 
representing  the  goods  for  which  sach  two  bills  were 
accepted  were  thereupon  handed  by  the  defendants  to  him. 
The  remainder  of  Xhe  drafts  were  dishonored  by  him  on 
presentation. 

6.  Upon  the  fact  of  such  dishonor  becoming  known  to  the 
defendants,  they  wrote  and  sent  the  fallowing  letter  to  the 
plaintiff : 

Messrs.  J.  R.  Yglesias  &  Co.  London,  April  27, 1874. 
Dear  Sirs, — In  reference  to  our  conversation  with  your 
representative  to-day,  and  in  consequence  of  your  drafts  on 
Mr.  Santayana  having  now  twice  been  dishonored,  we  beg 
to  communicate  to  you  that  it  is  our  intention,  in  the  case 
of  your  draft  for  £1,020  17*.  already  advised  as  unpaid,  and 
of  all  the  other  remaining  bills  in  case  of  their  being  also 
dishonored,  to  realize  the  goods  at  once,  unless  other  provi- 
sion is  previously  made  for  the  bills.     We  shall  be  glad  to 
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be  favored  with  your  reply  (should  you  have  anything  to 
communicate)  this  afternpon  .before  4.30,  as  we  are  tele- 
graphing the  instructions  to-day. 

Negotiations  then  took  place  between  them  as  to  what 
should  be  done ;  and  on  the  same  27th'  of  April,  1874,  the 
plaintiff  handed  to  the  defendants  a  check  for  £2,500,  upon 
the  terms  mentioned  in  the  following  letter  : 

To  the  Mercantile  Bank  of  the  River  Plate,  Limited. 
Gentlemen, — In  reply  to  your  favor  of  this  day's  date, 
we  beg  to  say  that  it  would  be  very  much  against  our  inter- 
ests if  yon  were  to  telegraph  to  your  branch  at  Monte  Video 
to  sell  the  tramway  materials  attached  to  our  drafts  on  Mr. 
F.  P.  Santayana  for  £1,020  17;?.  due  19th  March,  £2,714  19^. 
due  30th  March,  £1,704  10^.  Sd.  due  2d  instant,  £1,306  11.9. 
ed.  due  8th  instant,  jgl,321  165.  3d.  due  20th  instant,  £4,161 
due  6th  May.  And,  to  prevent  this,  we  beg  to  hand  you 
herewith,  in  compliance  with  your  suggestion,  a  check  for 
£2,600,  which  please  encash  and  hold  the  amount  as  collat- 
eral security  for  the  above  six  bills  on  Mr.  Santayana ;  but, 
when  they  are  paid,  with  charges,  you  will  of  course  refund 
us  these  £2,600. 

We  presume  you  will  pay  us  interest  on  this  amount.  If 
not,  we  prefer  investing  *it  in  consols,  and  depositing  [63 
the  same  with  you  until  Mr.  Santayana's  bills  are  paid.  We 
shall  feel  obliged  by  your  kindly  informing  us  on  this  head, 
and  by  your  instructing  your  branch  in  Monte  Video  by 
next  mail  to  understand  with  Messrs.  Jose  Pirmat  &  Co., 
and  to  adopt  conjointly  with  them,  such  measures  for  the 
settlement  of  this  very  ^lnsatisfactory  business  as  are  likely 
to  give  us  the  least  possible  loss,  or  not  any,  if  possible. 

(Signed)  '     J.  R.  Yglesias  &  Co. 

7.  The  defendants  "acknowledged  the  receipt  of  the  said 
letter  and  check  by  the  following  letter  : 

London,  April  28th,  1874. 
Messrs.  J.  R.  Yglesias  &  Co. 
Dear  Sirs, — We  beg  to  acknowledge  receipt  of  your  favor 
of  yesterday  inclosing  check  for  £2,600,  being  additional 
security  for  your  outstanding  drafts  on  M.  Santa^^ana.  An 
account  showing  the  amount  of  interest  due  to  you  will  be 
rendered  hereafter. 

8.  The  defendants  encashed  the  check,  and  have  retained 
the  proceeds  thereof  to  the  present  time. 

.  9.  According  to  the  law  of  Uruguay,  a  creditor  holding 

30  Enq.  Rep.  7 
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security  cannot  lawfully  realize  it  except  by  means  of  a 
judicial  sale  under  the  order  of  Uie  judge  of  the  Tribunal 
of  Commerce.  The  defendants  commenced  proceedings  be- 
fore the  judge  of  the  Tribunal  of  Commerce  at  Monte 
Video  to  obtain  an  order  to  realize  their  security  by  the 
judicial  sale  of  Xhe  rails.  Mr.  Santayana  appeared  and  op- 
posed those  proceedings,  and  the  proceedings  terminated 
m  an  arrangement  entered  into  between  the  defendants, 
through  Mr.  Flowerdew,  their  manager  at  Monte  Video,  and 
Santayana. 

10.  This  arrangement  was  entered  into  in  an  act  of  court, 
of  which  the  following  is  a  translation  : 

To  the  commercial  judge.  We,  Don  Guillermo  Flower- 
dew,  manager  of  the  Mercantile  Bank  of  Rio  de  la  Plata 
without  revoking  power,  and  Don  F.  P.  Santayana,  acting 
on  his  own  behalf  in  the  proceedings  -initialed  in  the  name 
of  the  bank,  praying  authorization  to  effect  the  sale  by  pub- 
lic auction  of  a  quantity  of  rails,  iron  tie-bars,  and  other 
materials,  consigned  to  the  bank  and  affected  to  the  pay- 
ment of  sundry  bills  exhibited  and  protested  unto  your 
honor  in  the  most  valid  form, — show  that  by  common  con- 
sent we  terminate  the  said  proceedings  upon  the  basis  fol- 
lowing : 

(1.)  The  bank  is  at  liberty  freely  to  dispose  of  the  effects 
consigned  to  the  order  thereof,  and  thereout  or  out  of  the 
proceeds  thereof  -to  pay  to  itself  the  bills  protested,  which 
are  to  be  considered  as  cancelled,  Santayana  paying  the 
costs  and  charges  of  the  said  proceedings  : 

(2.)  Simultaneously  with  the  act  of  effecting  the  pay- 
ment of  costs  and  charges,  after  taxation  of  the  former  and 
64]  regulation  of  the  fees  of  the  advocate  and  *attorney, 
the  bills  shall  be  delivered  up  to  Santayana  under  a  certifi- 
cate passed  before  the  registrar,  and  in  the  form  of  the  dis- 
annexed  minute  appearing  at  fo. . 

(3.)  It  is  likewise  agreed  that,  immediately  on  the  state- 
ment of  costs  being  made  out,  Santayana  is  to  pay  in  the 
amount  thereof,  proceeding  to  distribute  the  same  after  de- 
livery of  the  bills,  in  presence  of  the  registrar,  pursuant  to 
what  has  been  established  on  the  preceding  basis.  For  all 
necessary  legal  purposes  consequent  thereon,  we  pray  your 
honor  to  hold  us  as  present,  and,  after  ratification  oi  the 
signatures  as  authentic  proof  of  the  truth  of  what  has  been 
agreed  upon,  to  be  pleased  to  order  that  the  same  be  car- 
ried into  due  effect.    .Justice  so  requiring,  &c. 

(Signed  by  all  requisite  parties,  and  duly  certified.) 
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11.  In  pursuance  of  this  agreement  the  defendants,  on 
payment  of  the  costs  by  Santayana,  gave  up  to  him  the 
whole  of  the  bills  mentioned  in  the  letter  of  April  27th, 
1874,  as  cancelled  ;  and  the  defendants  then  took  possession 
of  the  materials,  and  have  disposed  of  the  same  as  they 
pleased,  without  reference  to  the  plaintiff  or  to  Santayana 
or  any  other  person. 

12.  Tlie  plaintiflf  afterwards  received  the  cancelled  bills 
from  Messrs.  Theule,  Santayana  &  Co.,  of  Havre. 

13.  14.  Copies  of  the  bills  were  set  out  in  a  schedule, 
which,  with  certain  correspondence,  were  to  be  referred  to, 
if  necessary. 

15.  Messrs.  Jose  Firmat  &  Co.  were  a  firm  carrying  on 
business  in  Buenos  Ay  res.  The  plaintiflf  was  a  partner  in 
that  firm,  but  resided  and  carried  on  business  in  London. 

16.  The  interest  on  the  £2,500  to  the  date  of  the  writ 
amounts  to  £275  8^. 

The  question  for  the  opinion  of  the  court  was,  whether 
under  the  circumstances  stated  the  defendants  were  entitled 
to  retain  the  £2,500. 

The  case  was  argued  on  the  3d  and  5th  of  December, 
1877,  by 

Benjamin^  Q.C.  {Petherham  with' him),  for  the  plaintiflf, 
and 

CoUen^  Q.C.  {Edwyn  Jones  with  him),  for  the  defendants. 

Tlie  course  of  the  Jirgument  will  sufllciently  appear  by 
the  judgment. 

Gut.  adv.  vult 

Dec.  17.  The  judgment  of  the  Court  (Grove  and  Lindley, 
JJ.,)  was  delivered  by 

Lindley,  J.:  The  plaintiflf  in  this  action  seeks  to  recover 
from  the  defendants  a  sum  of  £2,600  placed  by  him  in  their 
hands  as  *collateral  security  for  the  payment  of  cer-  [65 
tain  overdue  and  dishonored  bills  of  exchange.  These  bills 
were  drawn  by  the  plaintiflf  on  aijid  accepted  by  a  Mr.  San- 
tayana, and  were  held  by  the  defendants;  and,  after  the 
£2,5(J()  had  been  given  as  collateral  security,  an  arrange- 
ment was  made  between  Santayana  and  the" defendants  by 
virtue  of  which  the  bills  wer(i  cancelled  and  were  given  up 
to  him  by  the  defendants.  The  plaintiflf  was  not  a  party 
to  this  arrangement;  and  he  contends  that,  although  the 
bills  liave  not  been  paid  in  fact,  yet,  as  they  have  been  can- 
celled, they  must  be  treated  as  having  been  paid,  and  that 
consequently  he  is  entitled  to  have  back  his  £2,500. 
JVow,  the  effect  of  the  cancellation  of  the  bills  was  un- 
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doubtedly  to  discharge  both  the  plaintiff  and  Santayana 
from  all  liability  on  the  bills  themselves,  and,  further,  to 
deprive  the  plaintiff,  as  drawer,  of  all  remedy  on  the  bills 
against  Santayana,  as  acceptor. 

Farther,  by  cancelling  the  bills,  the  defendants  must  be 
treated  as  having  received  what  but  for  such  cancellation 
they  might  have  recovered  from  the  acceptor ;  so  that,  if  he 
had  been  solvent,  the  defendants  could  not  now  sue  the 
plaintiff  either  on  the  bills  or  for  the  consideration  for 
which  they  were  given,  if  the  bills  were  equal  in  amount  to 
such  consideration :  see  Peacock  v.  Purseu{').  Bat,  in  this 
case,  the  acceptor  was  unable  to  pay  the  bills ;  and  their 
cancellation  under  the  circumstances  disclosed  in  this  case 
is  not  in  our  opinion  equivalent  to  payment  in  full. 

The  circumstances  which  led  to  the  giving  of  the  bills, 
and  to  their  subsequent  cancellation  appear  in  paragraphs 
2,  3,  6,  7,  and  9  of  the  special  case,  which  I  will  not  stop  to 
read  now.  The  defendants  in  effect  lent  the  plaintiff  £15,000 
on  the  security, — 1,  of  certain  tramway  materials,  and, — 
2,  of  the  bills  of  exchange  in  question.  The  tramway  ma- 
terials were  not  to  be  sold  without  notice  to  the  plaintiff. 
When  the  bills  were  dishonored,  the  £2,500  w^as  given  as 
collateral  security  for  .their  payment.  In  other  words,  the 
£2,500  was  given  as  further  security  for  the  loan  of  £15,000. 
Afterwards,  the  plaintiff  authorized  a  sale  of  the  materials ; 
but  the  defendants  found  that  they  could  not  sell  them 
without  taking  legal  proceedings  for  the  purpose  against 
66]  *Santayana.  Such  proceedings  were  taken,  and  he 
ultimately  consented  to  a  sale  on  the  terms  of  having  the 
bills  cancelled,  which  was  done. 

It  is  plain  that  by  this  arrangement  the  defendants  did 
not  intend  to  give  up  any  security  they  held,  except  the 
bills ;  and  it  was  admitted  that  the  materials  and  the  £2,600 
together  were  not  more  than  sufficient,  and  indeed  not  suffi- 
cient, to  repay  the  loan  of  £15,000  to  secure  which  they 
were  given.  Farther,  it  was  not  contended  that  the  bills 
would  have  been  paid  in  full  by  Santayana  if  they  had  not 
been  cancelled ;  bat,  unless  they  would,  their  cancellation 
did  not  of  itself  discharge  the  debt  of  £15,000  and  entitle 
the  plaintiff  to  have  back  the  securities  held  by  the  defend- 
ants for  it.  So  long  as  that  debt  or  any  part  of  it  remains 
unpaid  or  unsatisfied  or  undischarged,  it  appears  to  us  that 
the  plaintiff  cannot  recover  any  of  the  securities  given 
for  it. 

The  defendants  were  entitled  to  appropriate  the  £2,500  to 

Q)  14  C.  B.  (N.S.),  728;  82  L.  J.  (C.P.),  266. 


Vol  m.]  COMMON  PLEAS  DIVISION.  '       53 

Grant  v.  Overseers  of  Pa2;bam.  1877 

the  discharge  of  that  debt  as  soon  as  they  received  the 
money  ;  and  they  are  entitled  to  be  treated  as  having  done 
so,  and  are  not,  in  our  opinion,  bound  to  refund  that  sum  or 
any  part  of  it  to  the  plaintiff,  unless  on  taking  a  proper 
account  a  balance  is  found  to  be  against  them. 

The  terms  of  the  letter  of  the  27th  of  April,  1874,  to  our 
minds  support  the  view  we  take, — "  When  they  (i.e.  the  six 
bills)  are  paid,  with  charges,  you  will  of  course  refund  us 
the  £2,500."  The  event  contemplated,  viz.,  the  payment  of 
the  six  bills  in  full,  with  charges,  has  not  happened ;  and, 
when  consent  was  given  by  the  plaintiff  to  the  sale  of  the 
materials,  it  was,  we  think,  assumed  that  the  bills  would 
not  be  paid,  and  the  sale  of  the  materials  was  left. to  the 
discretion  of  the  defendants.  The  agreement  pursuant  to 
which  the  bills  were  cancelled  was  not  an  agreement  to  the 
effect  that  they  were  to  be  treated  as  paid,  but  was  an 
anangement  for  paying  them  ;  and,  until  they  have  been 
paid  in  fact,  they  ought  not  (although  cancelled)  to  be  treated 
as  paid,  within  the  true  meaning  of  the  letter  of  the  27th  of 
April,.  1874. 

The  real  right  of  the  plaintiff  in  our  opinion  is,  to  have 
an  account  taken  of  what  is  due  to  the  defendants  in  respect 
of  the  original  loan  and  interest,  and  of  what  they  have 
realized  or  might  *but  for  their  own  negligence  have  [67 
realized  by  means  of  their  securities.  The  defendants,  in 
other  words,  are  liable  to  be  charged  in  account  with  the 
real  value  of  the  cancelled  bills,  but  are  not  to  refund  the 
£2,500,  which  is  the  contention  of  the  plaintiff. 

For  these  reasons,  we  give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Nicol^  Son  &  Jones. 
Solicitors  for  defendants  :  MacJcrell  <ft  Co. 


[3  Common  Pleas  Division,  90.] 
Nov.  20,  1877. 

*Grant,  Appellant;  The  OvERSE»ns  o^  Pagham,     [80 

Respondents. 

Parliament — Conmty  Vote — Disqiudijication  hy  Reason  of  Bribery — 81  <fe  82  Yict. 

c.  126,  «.  43. 

In  order  to  disqualify  a  caodidate  from  being  registered  as  a  voter,  by  reason  of 
persooal  bribery,  or  bribery  by  an  agent  with  his  knowledge  and  consent,  nnder 
81  <&  32  Vict.  c.  126,  s.  43,  h*  must  be  found  by  the  report  of  the  election  judge  under 
B.  11,  subs.  14,  to  have  beei"  tguilty ;  it  is  not  enongh  that  the  judge  states  facts 
from  which  personal  bribei)    (!•  other  corrupt  practice  might  bo  inferred. 


I 
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[8  Common  Fleas  Division,  105.] 
Nov.  23,  1877. 

105]  *Campbell  v.  Strange  ways. 

Day — Fraction  of — Keq)wg  Dog  without  license — License  gubMquetUlj/  obtained  on  the 
same  Day — 30  Vict.  e.  5,  w.  6,  8. 

Oi>  the  2l8t  of  October,  the  respondent  kept  a  dog  without  having  in  force  a 
lieenBC  prranted  Under  80  Vict.  c.  fi.  lie  Uiereby  became  liable  to  a  penalty  under 
B.  8.  Uis  default  was  discovered  by  the  excise,  and  h6  took  out  a  license  at  a  Inter 
hour  on  the  same  day. 

Sect.  5  enacts  that  every  license  shall  commence  on  the  day  on  which  tho  same 
shall  be  granted. 

An  information  against  him  laid  before  a  magistrate,  charged  his  offence  to  have 
been  committed  on  the  2l8t  of  October.  At  the  hearing,  he  produced  tlie  license 
granted  on  the  21st  of  October,  and  the  charge  was  dismissed: 

Held,  that  the  dismissal  was  wrong,  because  an  offence  had  been  committed  on  the 
21st  of  October,  and  the  subsequent  license  operated  only  from  the  time  when  it  was 
granted,  and  did  not  relate  back  to  the  earliest  moment  of  that  day  so  as  to  justify^ 
^he  violation  of  the  act  before  the  license  existed. 

>ASE' stated  by  a  police  magistrate,  under  20  &  21  Vict, 
c. 

Oii  the  21st  of  October,  the  appellant,  an  excise  officer, 
calleo'at  the  house  of  the  respondent,  at  about  12.40  p.m., 
and  tht^re  saw  a  dog,  above  the  age  of  six  months,  kept  by 
him.  No  license  for  the  dog  was  then  in  force.  On  the 
same  day  i^t  1.10  p.m.  the  respondent  took  out  a  license  au- 
thorizing hifcn  "  to  keep  one  dog  .  .  .  from  the  date  hereof, 
until  December  the  31st,  1877." 

106]  *The  appellant  laid  an  information  against  him, 
which  charged \hat  ''on  the  21st  of  October,  1877,"  the 
respondent  kept  ^^og  without  a  license  C). 

At  the  hearing V)f  the  information  the  respondent  pro- 
duced the  license.  |  The  magistrate  being  of  opinion  that 
the  license  was  an  answer  to  the  information,  dismissed  the 
charge.  ▲ 

The  question  was^hether  his  decision  was  right. 

Lockwood  {0,  Bo^^^h  with  him),  for  the  appellant:  The 
magistrate  was  wro"S-  In  deciding  the  case  the  precise 
times  at  which  the  pV^alty  was  incurred  and  the  license 

(')  30  Vict.  c.  6,  imposes  anVP^^^'*®  same  shall  be  granted,  and  shall  terminate 
duty  in  respect  of  dogs,  and  proviucf*  /^^  ^^  the  thirty-first  day  of  December,  fol- 
the  granting  of  licenses  to  keep  them,  iC»^^'»'^.  %  8.  8:  If  any  person  shall 
By  8.  6,  the  licenses  to  be  taken  out  un-  keep  V  dog  without  having  in  force  a 
dor  this  act  shall  be  in  such  form  and  license  Vanted  under  this  act,  author- 
shall  be  granted  by  such  officers  of  Inland  izing  hin^  so  to  do  ...  .  he  shall  for 
llevenue  as  the  Commissioners  of  Inland  every  suchX^*'^^^*^  forfeit  the  sum  of  five 
Revenue  shall  direct;  and  every  license  pounds.  \  » 
shall  commence  on  the  day  on  which  the  {   '  ' 
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granted  ought  to  have  been  regarded:  Chitty's  Archbold's 
Practice,  12th  ed.,  p.  164.  Lord  Mansfield  said  in  Combe  v. 
Pitt{^).  that  "though  the  law  does  not  in  general,  allow  of 
the  fraction  of  a  day,  yet  it  admits  it  in  cases  where  it  is 
necessary  to  distinguish.  And  I  do  not  see  why  the  very 
hour  may  not  be  so  too,  where  it  is  necessary  and  can  be 
done ;  for  it  is  not  like  a  mathematical  point  which  cannot 
be  divided."  So  likewise,  Patteson,  J.,  in  Chick  v.  Smith  (') 
said  :  '*  The  good  sense  of  the  matter  is,  that  where  it  is  neces- 
sary to  show  which  was  the  first  of  two  acts,  the  court  is  at 
liberty  to  consider  fractions  of  a  day.  The  rule  of  law  would 
be  otherwise  absurd."  The  license  may  commence  on  the 
day,  and  yet  only  operate  from  the  moment  at  which  it  was 
actually  granted.  When  that  time  is  ascertained  to  have 
been  after  the  offence,  then  both  a  conviction  and  the  license 
would  be  consistent. 

[LiNDLEY,  J.:  The  license  authorizes  the  respondent  to 
keep  one  dog  '*  from  "  the  date  thereof.  The  form  is  wrong. 
It  is  not  in  accordance  with  the  words  of  s.  6. 

Grove,  J.:  The  provision  that  the  license  shall  terminate 
"on"  the  31st  of  December,  no  doubt  means  at  the  end  of 
that  *day.  But  in  strict  grammatical  construction,  [107 
"on  the  31st  of  December"  would  mean  "when  the  31st  of 
December  has  arrived."  And  the  word  used  should  have 
been  ''with."] 

The  respondent  seeks  to  avail  himself  of  a  general  rule  oi    • 
law,  but  his  case  is  within  the  exception  to  it,  and  if  the 
court  nnight  not  here  regard  the  part  of  the  day  at  which  the 
license  came  into  existence,  the  act  would  be  often  violated 
with  impunity. 

Grove,  J.:  We  are  now  satisfied  that  the  decision  of  the 
magistrate  was  wrong,  although  much  could  be  said  in  favor 
of  it.  Effect  can  only  be  given  to  the  act*  and  to  the  lan- 
guage orf  sect.  8,  by  holding  that  the  offence  was  actually 
committed  on  the  date  alleged,  and  could  not  be  purged  by 
the  defendant  taking  out  a  license  ^t  a  later  hour  of  the 
same  day.  Chick  v.  Smith  (")  and  the  other  cases  cited  ex- 
plain where  the  law  will  distinguish  the  fractions  of  a  day, 
viz.,  where  it  is  necessary — not  merely  as  was  once  said,  for 
the  '*  purposes  of  justice,"  which  is  a  vagiie  expression,  but 
— for  the  purposes  of  the  decisioiff^o  show  which  of  two 
events  first  happened.  Ujj^jpjmedly,  the  defendant  did 
"  keep  a  dog  without  hajdj^gin  force  a  license  granted  un- 
der this  act  authorizingyf^\n'so  to  do"  contrary  to  the  terms 
of  sect.  8.     But  can  thf,  operation  of  that  section  be  modi-  , 

(»)  3  Burr.,  1434.  {«)  8  -Uowl.,  337,  at  p.  840.  (»)  8  DowL,  33Y.       ^ 
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fied  or  changed  by  the  words  used  in  s.  5,  declaring  that 
''every  license  shall  commence  on  the  day  on  which  the 
same  shall  be  granted,  and  shall  terminate  on  the  31st  day 
of  December  following"  ?  The  object  of  s.  6  is  that  if  a 
person  does  not  take  out  a  license  on  the  first  day  of  the 
year,  a  license  afterwards  taken  out  shall  not  cover  the  pre-, 
ceding  part  of  that  year;  for  example,  if  granted  on  the  1st 
of  June  it  shall  not  run  from  the  1st  of  January;  and  the 
provision  that  the  license  shall  commence  "on"  the  day 
does  not  necessarily  mean  that  it  shall  begin  at  the  first  mo- 
ment of  the  day,  but  that  it  shall  not  go  further  back  than 
that  day.  Our  judgment  will  in  no  wise  contradict  this  pro- 
vision, because  we  decide  that  the  license  did  commence  on 
the  day  on  which  the  same  was  granted.  Suppose  after  this 
offence  a  valid  conviction  had  been  signed  and  sealed  on  the 
same  day,  that  would  have  been  a  true  and  proper  convic- 
108]  tion  at  the  time,  and  could  not  *have  been  overruled 
or  altered  by  the  defendant,  on  the  same  day  but  subse- 
quently, taking  out  a  license,  which  could  be  rightly  said  to 
run  back  through  the  doctrine  of  relation  to  the  beginning 
of  the  day,  and  so  make  the  conviction  wrong..  If  our  con- 
struction of  sect.  6  be  correct,  then  we  may  regard  the  frac- 
tions of  the  day,  for  otherwise  the  events  of  it  would  be 
subsequently  varied  by  the  conduct  of  th«' parties  on  the 
day.  We  hold  that  the  sections  can  be  read  in  a  manner 
not  inconsistent  with  each  other,  that  the  respondent  did 
*'keep  a  dog  without  a  license,"  that  the  license  afterwards 
granted  **ori"  the  same  day,  commenced  *'at  and  from"  the 
time  when  actually  issued,  and  was  no  protection  to  him  for 
the  past  offence,  and  that  he  was,  therefore,  liable. 

LiNDLEY,  J.:  I  have  arrived  at  the  same  conclusion.  At 
first  I  was  rather  inclined  to  take  the  view  of  the  magistrate, 
partly  because  I  thought  a  man  might  buy  a  dog  at,  say,  8 
o'clock  A.M.  and  not  take  out  a  license  until  4  p.m.  on  the 
same  day,  and  yet\e  convicted, .although  he  may  not  have 
had  the  time  or  opportunity  to  have  obtained  a  license 
sooner  after  the  purchase.  But  the  answer  perhaps  would 
be  that  the  words  of  section  8  are  not  ''  have"  but  "keep" 
a  dog,  and  that  duriing  the  short  interval  of  possession  be- 
tween the  purchase  and  the  time  of  taking  out  a  license  he 
could  not  be  said  to  ''^^ep"  the  dog  so  as  to  bring  himself 
within  the  terms  of  tlj/JeiSj^ient.  The  case,  however,  turns 
on  the  true  construction  Oi*'^!*^^^  and  8.  By  s.  5,  the  form 
of  the  license  is  left  to  the  officer\of  Inland  Revenue,  and 
although  they  are  not  bound  to  ad^P*  ^^7  particular  form, 
yet  it  must  not  be  inconsistent  -  T^^h   the  act.     But  this 
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license  is  not  inconsistent  with  it.  Section  5  declaring  that 
the  license  shall  commence  on  the  day  on  which  the  same 
shall  be  granted,  the  license,  prima  facie^  would  cover  the 
whole  day,  because  there  would  be  no  necessity  for  distin- 
guishing one  part  of  the  day  from  the  other.  But  when  s.  5 
has  to  be  construed  with  s.  8,  we  may  be  compelled  to  split 
the  day  into  parts,  and  I  think  that  in  this  case  we  are  com- 
pelled.' The  authorities  cited  show  that  we  may  do  so,  and 
when,  looking  to  the  order  of  events,  we  find  first,  the  offence 
committed,  and  then  that  the  respondent  *got  a  [109 
license  after  the  offence,  I  think  we  should  go  too  far  were 
we  to  say  that  because  the  word  '*on"  is  used  in  s.  5,  an 
offence  committed  on  a  day  can  be  purged  by  obtaining  a 
license  at  a  later  period  of  the  day.  I  agree  with  my  Brother 
Grove,  in  thinking  that  we  can  properly  construe  ^'on"  as 
''at  and  from,"  and  therefore  there  will  be  no  inconsistency. 
The  Legislature  probably  meant  to  prevent  a  man  taking 
out  a  license  to  cover  previous  defaults.  I  think  the  offence 
here  was  complete,  and  that  the  mere  fact  of  taking  out  a 
subsequent  license  did  not  affect  it. 

Decision  reversed. 

Solicitor  for  appellant:  The  Solicitor  to  the  Inland 
Rex>enue. 

See  2S  Eng.  Rep.,  754  note,  wliich  the  people  of  tlie  State  voted  on 

The  law  does  not  in  general  take  cog-  the  adoption  of  the  Constitution — the 

nizance  of  fractions  of  a  day  :  Louis-  honds  so  issued  to  be  applied  in  dis- 

v\lle  V.  Portsmouth,  14 Cent.  L.  J.,  108,  charge  of  a  donation  voted  in  1868  to 

25  Alb.   L,  J.,  86,    14  Chicago  Legal  be  paid  by  special  tax:  Louisville  'o. 

News,  161,  3  Morr.  Tr.,  407, 13  Report-  Portsmouth,  14  Cliic.  Leg.  News,  161, 

er.  193.  3  Morr.  Tr.  407,  13  Reporter,   193,  14 

Bu^  the  courts  may  do  so  when  sub-  Cent.  L.  J.,  108,  25  Alb.  L.  J.,  86. 
stantial  justice  requires  it :  Louisville        In  a  contest  between  an  assignment 

r.  Portsmouth,  14  Cent.  L.  J.,  108,  25  and  an  attachment,  fractions  of  It  day 

Alb.  L.  J.,  86,  14  Chic.  Leg  News,  161,  are  admitted  ;  and  the  rule  is,  first  in 

3  Morr.  Tr.,  407,  13  Reporter,  193.  order  first  in  time. 

The  second  section  of  art.  14  of  the  '  The  service  of  an  attachment  is  a 
niinois  Constitution  went  into  opeVa-  virtual  assignment  in  law  of  the  claim 
tion  on  the  2d  day  of  July,  1870.  But  attached.  The  assignee  of  a  claim, 
it  did  not  invalidate  township  bonds  therefore,  by  an  assignment,  after  the 
issued  in  aid  of  a  railroad  corporation  service  of  an  attachment,  takes  it  sub- 
pursuant  to  an  election  held  on  that  ject  to  the  rights  of  the  plaintiff:  Mal- 
day,  at  an  hour  prior  to  the  closing  of  vin  t;..Sweetzer,  1  Luzerne  Leg.  Reg. 
the  polls  of  the  general  election,   at  Rep.,  5. 


30  Eng*  Rep. 
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[3  Common  Pleas  Division,  116.] 
Dec.  7,  1877. 

116]  *Elmore  V.  Hunter  and  Another. 

JS/iip  and  Shippiytff — Bargw  on  Tfuimei  in  Tow  of  Titg — "  Worked  or  Navigated"  22  <fe 
23  Vict.  c.  czxxiii  (  Watermen' H  and  Lightermen's  Amendment  Act^  1869),  s.  lxvi,  hy^ 
law  60 — Tliames  Conservancy  by -law  16. 

22  &  23  Vict.  c.  cxxxiii :  An  act  for  the  Better  Regulation  of  the  Barge  Owners 
and  others  ponnected  with  the  Navigation  of  the  River  Thames  between  Teddington 
Lock  and  Lower  Hope's  Point,  by  s.  lxvi,  enacts  that  no  barge  or  pther  like  craft  for 
the  carrying  of  goods  shall  be  "  worked  or  navigated"  within  the  limits  of  the  act, 
unless  there  be  "in  charge  of  such  craft"  a  lighterman  licensed  or  apprentice  quali- 
fied as  therein  mentioned. 

Six  barges  fastened  together  in  pairs  were  towed  by  a  steam-tiig  on  the  river 
within  the  limits  of  the  act.  Four  men  were  in  charge,  but  no  one  was  on  board 
either  of  the  two  last  barges : 

Held^  that  the  two  barges  were  "  worked  or  navigated "  in  contravention  of  the 
act,  which  required  a  qualified  person  to  be  on  board  each  barge  to  manage  it,  in 
case  of  separation  or  accident. 


[3  Common  Pleas  Division,  121.] 
Dec.  7.  1877. 

121]  *Steel  V.  Lester  and  Lilee. 

Negligence — Ship — Liability  of  "Managing  Owner"  for  negligence  of  Captain  trading 
indejKudently  and  rendering  a  Sliare  of  Profls  to  Owner — MercJiard  Shipping  Act, 
1875  (38  cfc'89  Vict.  c.  88,  a.  4,  subs.  5). 

A  sloop  was  navigated  under  a  verbal  agreement  between  A.,  the  "  managing 
owner,"  registered  according  to  the  Merchant  Shipping  Act,  1875,  and  B.,  the  cap- 
tain, l3y  which,  on  condition  that  A.  should  have  one-third  of  the  net  profits, 
accounts  of  which  were  to  be  rendered  to  him  by  B.  from  time  to  time,  B.  was  at 
liberty  to  go  to  any  port,  and  take  or  refuse  any  cargo  he  chose,  and  was  also  to 
hire  afld  pay  tlie  cre^w  and  supply  the  stores,  A.  having  no  control  over  the  vessel. 
While  dischorging  cargo  under  a  charter  made  by  B.  "  for  and  on  behalf  of  tho 
owner,"  the  vessel,  through  tlie  negligence  of  B.,  broke  loose  from  her  moorings  and 
duMiaged  the  wharf  of  the  plaintifl^  who  brought  an  action  against  A.  and  B. : 

JItfd,  that  the  agreement  did  not  amount  to  a  demise  of  the  vessel  and,  whatever 
was  the  precise  relationsliip  thereby  created  between  the  defendants  inter  se,  A.  was 
responsible  to  the  public  for  the  negligence  of  B.,  and,  therefore,  both  were  liable  in 
the  action. 

Case  stated  on  appeal  from  the  Lincolnshire  county  court. 

This  action  was  brought  against  the  defendant  Lester  as 
the  owner,  and  the  defendant  Lilee  as  the  master  of  a  sloop, 
for  damage  to  the  plaintiff  s  wharf  by  the  sloop  breaking 
loose  from  her  moorings  under  circumstances,  which  in  the 
opinion  of  the  county  court  judge  showed  negligence  by  the 
defendant  Lilee  in  the  management  of  the  vessel.  The  ma- 
terial facts  proved  were  as  follows :  The  defendant  Lester, 
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who  was  a  merchant  living  and  carrying  on  business  at 
Stoke  upon-Trent,  in  Staffordshire,  purchased  in  May,  1873, 
the  sloop  Anne,  which  was  duly  transferred  to  him  and 
reo^istered  in  his  own  name  as  the  owner,  he  was  afterwards 
registered  as  the  ''managing  owner,"  under  the  provisions 
of  the  Merchant  Shipping  Act,  1875  (38  &  39  Vict.  c.  88, 
s.  4,  subs.  5).  For  about  three  months  after  the  defendant 
Lester  purchased  the  vessel  he  traded  with  her  on  his  own 
account,  employing  the  defendant  Lilee  as  skipper,  paying 
him  standing  wages;  at  the  end  of  three  months  from  his 
purchase  of  the  sloop  he  agreed  verbally  with  the  defend- 
ant Lilee  that  he  should  take  the  ship  wherever  he  chose  on 
condition  that  he  (Lester)  should  have  a  third,  of  the  net 
profits.  Lilee  was  to  be  at  liberty  *to  go  to  any  port  [122 
and  to  take  any  cargo  he  chose,  and  to  refuse  any  cargo,  he 
was  also  to  engage  the  men,  and  Lester  had  no  control  over 
the  vessel.  Lilee  was  to  render  to  Lester  accounts  of  his 
profits  from  time  to  time,  and  this  state  of  things  continued 
till  after  the  collision — Lester  selling  the  vessel  in  October, 
1876.  In  the  month  of  March,  1876,  the  defendant  Lilee 
entered  into  a  charterparty,  expressed  to  be  made  "between 
Captain  Lilee,  master,  for  and  on  behalf  of  the  owner"  of 
the  ship,  and  the  charterers.  The  sloop  arrived  at  Spald- 
ing, the  port  therein  named,  in  due  course,  and  after  par- 
tially discharging  the  cargo  remained  several  days  at  the 
port  under  the  charterparty,  and  whilst  so  remaining  the 
damage  was  occasioned  to  the  plaintiff's  wharf  by  reason  of 
the  negligence  of  the  defendant  Lilee. 

The  defendant  Lester  was  not  consulted  by  the  defendant 
Lilee  as  to  the  contract  for  taking  the  cargo,  and  never  saw 
or  heard  of  the -charter  party  till  after  the  commencement  of 
the  action  ;  he  was  not  present  at  the  port  of  Spalding  when 
the  vessel  arrived  there,  or  at  any  time  thereafter  during  the 
stay  at  the  port,  and  he  did  not  take  any  part  in  the  man- 
agement of  the  vessel  during  the  voyage  to  or  whilst  she  re- 
mained at  the  said  port.  The  men  employed  in  navigating 
the  vessel  on  such  voyage  (as  on  all  previous  voyages  during 
the  existence  of  the  agi-eement  between  the  two  defendants) 
were  hired  and  paid  by  the  defendant  Lilee,  who  found  all 
stores  required  for  the  ship  and  paid  to  the  defendant  Les- 
ter one-third  of  the  profit  realized  by  the  voyage.  Tlie 
county  court  judge  gave  judgment  against  both  defendants 
for  the  amount  of  the  damage  proved.  The  defendant  Les-. 
ter  only  appealed,  and  the  question  was  whether,  he  was 
legally  liable  for  the  negligence  of  the  defendant  Lilee  in 
the  management  of  the  ship. 
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F.  T.  Streeten^  for  the  appellant :  The  owner  and  captain 
were  not  partners. in  the  ship.  Mere  perception  of  profits 
may  be  evidence  of  a  partnership,  but  ^xi^  prima  facie  pre- 
sumption raised  from  the  receipt  of  profits  is  rebutted  by 
the  terms  of  the  agreement  showing  that  there  was  no  agency 
between  the  parties:  Cox  v.  HicJcman{^)\  BuUeiiY.  Sharp  {"). 
123]  The  whole  agreement  must  *be  considered:  Hoss  v. 
Parkynsi^),  As  Jessel,  M.R.,  said  of  the  contract  in  that 
case,  so  here,  ** There  is  not  a  word  about  partnership  in  it 
from  beginning  to  end,"  The  reservation  of  profits  was 
only  a  mode  of  payment  for  the  use  of  the  vessel.  Lile© 
was  the  trader,  Lester  having  no  control. 

[LiNDLEY,  J.,  cited  Pooley  v.  Driver  {*).] 

becondly,  there  was  no  relationship  of  master  and  servant, 
employer  and  employed,  or  principal  and  agent,  so  as  to 
make  the  superior  liable  for  the  negligence  of  the  subordi- 
nate. The  captain  engaged  and  paid  the  seamen,  and  if 
they  were  incompetent  Lester  could  not  have  dismissed 
them.  They  were  the  servants  of  Lilee  only:  Milliganv. 
Wedge  (*) ;  jReedie  v.  London  and  North  Western  Ry,  Co,  (*). 
InFraser  v.  Marsh {'),  it  was  held  that  the  registered  owner 
of  a  ship,  having  chartered  her  to  the  captain  at  a  rent  for 
a  certain  number  of  voyages,  was  not  liable  for  stores  fur- 
nished to  the  ship  by  the  order  of  the  charterer  during  the 
chart erparty.  Lord  Ellenborough,  C.J.,  said,  "The  Regis- 
ter Acts  were  passed  diver  so  intuitu;  but  to  say  that  the 
registered  owner,  who  divests  himself  by  the  charterparty 
of  all  control  and  possession  of  the  vessel  for  the  time  being 
in  favor  of  another,  who  has  all  the  use  and  benefit  of  it,  is 
still  liable  for  stores  furnished  to  the  vessel  by  order  of  the 
captain  during  that  time,  would  be  pushing  the  effect  of 
those  acts  much  too  far,"  and  that  case  in  principle  applies, 
for  although  there  may  have  been  here  no  actual  demise  of 
the  vessel  there  was  a  letting  and  hiring  to  the  captain  with 
absolute  control. 

[Grove,  J.,  cited  Fowler  v.  LocJci^y] 

There  the  plaintiff  obtained  from  the  defendant  a  horse 
and  cab  to  drive  on  the  usual  terms,  viz.,  that  the  driver 
should  daily  hand  over  a  certain  sum  of  the  earnings  and 
retain  the  remainder,  and  the  defendant  had  no  control  over 
him.     The  Court  of  Common  Pleas  was  divided  in  opinion 

(')  ^  IL  L.  C,  268 ;  80  L.  J.  (C.P.),  126.  («)  4  Ex.,  244. 

(«)  Law  Rep.,  I  C.  P..  86.  (')  13  East,  238. 

(3)  Law  Rep.,  20  Eq.,  331 ;  13  Eng.  R.,  {^)   Law  Rep.,  7  C.  P.,  272;  2  Eng.  R., 

824.  586 ;  Law  Rep,,  10  C.  P.,  90 ;  11  Eng.  R., 

(*)  6  Ch.  D.,  458  ;  22  Eng.  R.,  214.  268. 
C)  12  Ad.  A  E.,  737. 
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on  the  question  whether  the  relation  between  the  parties 
was  that  of  bailor  and  bailee  or  master  and  servant.  In 
Vendbles  v.  Smith  (')  where  a  cab  was  driven  under  a 
^similar  agreement,  the  Queen's  Bench  Division  held  [124 
tlie  owner  responsible  to  a  person  injured  by  the  negligence 
of  the  driver  ;  but  so  decided  because  of  the  Hackney  Car- 
riage Acts,  which,  as  Cockburn,  C.J.,  says,  were  ''expressly 
passed  for  the  protection  of  the  public." 

Finlay^  for  the  respondent:  It  is  immaterial* whether 
the  owner  and  captain  were  partners  or  master  and  servant. 
There  was  some  evidence  of  one  or  the  other  relation- 
ship, and  either  would  suffice  to  entitle  the  plaintiff  to 
recover  against  both  defendants.  The  present  question  is, 
was  there  any  evidence  for  a  j  ury.  The')udge  acted  as  jury. 
The  Merchant  Shipping  Act,  1876  (38  &  39  Vict,  c.  88),  s.  4, 
requires  that  "the  owner  of  every  British  ship  shall  from 
time  to  time  register  .  .  .  the  name  of  the  managing  owner, 
and  if  there  be  no  managing  owner,  then  of  the  person  to 
whom  the  management  of  the  ship  is  intrusted  by  and  on 
behalf  of  the  owner."  Lester  registered  himself  as  ''man- 
aging owner"  and  not  Lilee.  But  if  the  contention  for  the 
appellant  were  correct,  Lilee  would  have  been  registered. 
The  action  is  not  between  owner  and  captain  inter  se^  but 
by  one  of  the  public  against  them.  Lester  is  responsible  to 
the  public,  as  the  defendant  was  held  to  be  in  Venables  v. 
Smith  (*),  which  is  an  authority  for  the  plaintiff.  He  would 
have  been  punishable  for  offences  under  the  acti 

[Grove,  J.:  Tht^n  the  finding  in  the  case  that  Lester  had 
no  control  over  the  vessel  seems  contradictory. 

LiNDLEY,  J.:  He  had  control  over  the  master,  not  over 
the  ship.] 

And  held  himself  out  to  the  world  as  the  ''managing 
owner"  by  means  of  the  register.     [He  was  stopped.] 

Streeten^  in  reply:  The  act  was  passed  to  "make  provi- 
sion for  giving  further  powers  to  the  Board  of  Trade  for 
stopping  unseaworthy  ships  "as  the  title  states.  The  scope 
of  it  is  to  protect  sailors,  and  not  the  public  generally. 

GiiOVE,  J.:  I  think  the  judgment  below  was  right.  The 
question  is  whether  the  relation  of  master  and  servant} 
existed  between  the  defendants,  or,  to  treat  the  matter  more 
broadly,  Lester  *remained  liable  for  the  acts  of  Lilee,  [125 
or  whether  Lester  had  divested  himself  of  all  control,  and 
had  parted  with  the  ship,  either  absolutely  or  for  a  term, 
and  was  therefore  not  in  any  way  responsible  for  the  man- 
agement.    The  case  which  at  first  seemed  most  adverse  to  the 

0)  2  Q.  B.  D.,  279;  20  Eng.  R.,  345. 
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decision  of  the  county  court  judge  was  Fraser  v.  Marsh  ('), 
where  a  vessel  liad  been  demised  by  the  owner  to  the  cap- 
tain, and  it  was  held  that  by  parting  with  the  ship  the  owner 
had  divested  himself  of  all  control,  and  that  the  ordinary 
relation  of  owner  and  captain  did  not  exist.  But  there  was 
in  that  case  an  absolute  demise  and  disposition  of  the  vessel 
for  the  time,  and  further,  there  was  not  at  that  date  tlie 
necessity  for  registering  some  one  as  the  **  managing  owner" 
Tinder  the  Merchant  Shipping  Act,  1876,  which  has  since 
been  passed,  and  creates  a  relation  to  the  public  in  order 
that  some  person  shall  be  responsible  for  the  vessel  being 
properly  fitted  and  conducted,  and  that  injury  to  the  public 
may  be  guarded  against.  Two  distinctions  between  the 
present  case  and  Fraser  v.  Marsh  {^)  exist.  First,  that  in 
Fraser  v.  Marsh  C)  there  was  an  absolute  demise,  while 
here,  as  the  county  court  judge  has  found,  there  was  no 
demise,  and  secondly  (for  I  draw  the  same  inference  from 
the  facts  that  he  did)  that  there  was  not  an  absolute  parting 
with  this  vessel  which  would  sever  the  control,  but  that 
Lester  retained  control  through  the  captain,  and  still 
remained  responsible  lo  the  public  (').  Another  case  cited 
was  Fowler  v.  Lock  (*).  The  distinction  there  is  manifest. 
That  action  was  brought  by  a  cabman  against  a  cab  owner 
for  supplying  him  with  an  unfit  horse.  The  parties  had  not 
the  ordinary  relations  of  master  and  servant  in  one  sense  of 
the  term  ;  the  driver  used  the  cab  at  his  pleasure  during  the 
day,  and  paid  the  owner  a  certain  sum  per  diem  for  it.  A 
majority  of  this  court  held  that,  as  between  the  driver  and 
proprietor,  the  relations  were  not  those  of  master  and  ser- 
vant but  of  bailor  and  bailee,  and  that  the  proprietor  was 
responsible  to  the  driver,  and  a  verdict  for  the  plaintiflE  was 
upheld.  The  case  went  to  the  Exchequer  Chamber, 
126]  *where  no  express  decision  was  pronounced,  but  the 
court  sent  the  case  down  to  a  new  trial  on  the  question  as  to 
who  took  the  risk  of  the  adventure.  Again  the  verdict  was 
for  the  plaintiff,  and  came  back  to  the  Exchequer  Chamber, 
and  they  declined  to  disturb  it.  If  the  present  action  had 
been  by  Lilee  against  Lester,  then  Foiolefv.  Lock{*)  would 
have  had  strong  application.  But  it  is  not  so,  it  is  an  action 
by  one  of  the  public  against  both  of  them.  In  Fowler  v. 
Lock  ('),  the  coj^rt  did  not  in  any  way  decide  whether  the 

(')  13  East,  238.  *  captain;  not  whether  he  was  responsible 

(')  Also  in  Frouter  v. Marnhthe  question    for  the  ca{)tain'8  ncp^liij^ence. 
was  as  to  the  liability  of  the  registered        (»)  Law  Rep.,  7  C.  P.,  272;  2  Eng.  R., 
owner  on  contracts  entered  into  by  the    586;  Law  Rep.,  10  C.  P.,  90;  11  Eng.  R., 

268. 
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relations  of  master  and  servant,  although  not  existing 
between  the  two  parties  themselves,  might  exist  as  regards 
tfje  public,  a  question  previously  determined  by  Powles  v. 
Ilider  (*).  Tlie  action  in  Venahles  v.  Smith  (')  was  not,  as 
in  Fowler  v.  Lock  ('),  by  cab  driver  against  proprietor,  but 
by  a  third  person  against  the  proprietor  for  bad  driving. 
The  Queen's  Bench  Division  apparently  assented  to  Fowler 
V.  Lock  (')  (which  was  not,  however,  to  my  mind  applicable) 
and  lield  that  the  driver  was,  quoad  the  plaintiff,  the  servant 
of  the  defendant,  and  was  acting  within  the  scope  of  his 
employment  at  the  time  the  accident  occurred,  so  as  to  make 
the  defendant  liable  for  the  consequences  thereof.  There- 
fore Venables  v.  Smith  (')  is,  so  far  as  it  goes,  in  favor  of  the 
decision  below.  There  are  possible  distinctions  which  might 
be  taken,  but  it  cannot  be  cited  as  an  authority  to  the  con- 
trary. On  first  reading  the  case  I  was  struck  by  a  passage 
in  which  it  is  stated  tliat  Lester  had  no  control  over  the  ves- 
sel, and  I  thought  that  afforded  an  argument  for  the  appel- 
lant, because  it  showed  that  Lester  had  parted  with  all 
control,  and  had  therefore  put  himself  in  the  position  of  the 
owner  in  Fraser  v.  Marsh  (*).  True  it  is  that  in  selecting 
the  port  and  cargo  Lester  had  no  control,  and  that  is  so  iu 
nearly  all  voyages ;  but  the  statement  in  the  case  is  capable 
of  a  full  interpretation,  viz.,  that  Lester  had  no  control  as 
to  the  ports  and  cargoes,  and  yet  remained  responsible 
owner,  proprietor,  and  manager  of  the  vessel,  as  regarded  the 
general  public ;  and  this  is  founded  on  two  important  mat- 
ters, first,  the  Merchant  Shipping  Act,  requiring  the  man- 
aging owner  to  be  registered,  or  if  there  be  no  managing 
owner,  that  somebody  *mu8t  be  registered  as  such.  [127 
Lester  was  registered  as  managing  owner,  and  therefore  he 
did  not  give  up  responsibility  under  this  act,  and,  as  I  think, 
his  general  responsibility  to  the  public  for  damage  done  by 
the  ship.  He  might  have  done  so.  If  he  had  demised  the 
ship* so  as  to  cease  to  be  managing  owner  he  might  have 
registered  Lilee,  and  then  the  case  would  have  been  different. 
But  Lester  did  not  do  this.  He  by  his  own  act  remained 
managing  owner,  and  therefore  that  was  evidence  on  which 
the  county  court  judge  would  reasonably  conclude  that  he 
continued  responsible  to  the  public.  Secondly,  he  never 
gave  up  an  interest  in  the  adventure,  but  continued  to  have 
a  joint  interest  to  the  extent  of  one-third  of  the  profits.  It 
is  unnecessary  to  decide  whether  that  rendered  him  in  every 

(«)  6  E.  A  B.,  207 ;  25  L.  J.  (Q.B.),  331.  686 ;  Law  Rep.,  10  C.  P.,  90 ;  11  EDg.  R., 

(«)  2  Q.  B.  D.;  279;  20  Eng.  R.,  346.    268. 

(»)  Law  Rep.,  7  C.  P.,  272;  2  Eng.  R.,    (<)  13  East.  238. 
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the  farm  he  took  to  and  paid  for  the  seeds,  acts  of  hus- 
bandry, and  tillages,  &c.,  to  the  then  outgoing  tenant 
Thomas  Wilson,  and  he  did  this  under  and  by  vhtue  of  the 
terms  of  the  agreement  ('). 

130]  *2.  On  tlie  29th  of  September,  1876,  notice  to  quit 
the  tenancy  on  the  25th  of  March,  1877,  was  given  by  Davies 
to  the  defendant. 

3.  On  the  11th  of  October,  1876,  Davies  filed  his  petition 
for  liquidation  in  pursuance  of  the  Bankruptcy  Act,  1869, 
and  on  thn  27th  tne  plaintiff  was  duly  appointed  trustee 
under  the  liquidation.  Shortly  after  the  plaintiff's  appoinj:- 
ment  as  trustee  the  defendant  caused  the  plaintiff  to  be 
served  with  a  notice  under  the  Bankruptcy  Act  to  disclaim 
or  elect  to  continue  the  tenancy  for  the  remainder  of  the 
term  ;  and  on  the  29th  of  November,  1876,  the  plaintiff  as 
such  trustee  elected  to  continue.  On  the  25th  of  March, 
1877,  a  new  tenant,  one  James  Timmons,  took  and  entered 
upon  the  farm  by  agreement  with  the  defendant,  and  still  is 
in  possession  .of  the  same. 

4.  No  agreement  was  entered  into  or  valuation  made  be- 
tween Timmons  as  incoming  tenant  and  the  plaintiff  as  out- 
going tenant,  and,  although  the  plaintiff  requested  Timmons 
to  taKe  to  the  seeds,  acts  of  husbandry?  ^^^  tillages,  he  re- 
fused to  do  so;  and  thereupon  the  plaintiff  requested  the 
defendant  as  landlord  to  consent  to  have  a  valuation  of 
the  seeds,  acts  of  husbandry,  and  tillages,  &c.,  and  lo  pay 
the  amount  of  such  valuation  to  the  plaintiff;  but  he  also 
refused  to  do  so,  and  absolutely  denied  his  liability. 

5.  It  was  agreed  on  both  sides  that,  if  the  judge  found  for 
the  plaintiff,  the  value  of  the  seeds,  acts  of  husbandry,  and 
tillages,  &c.,  should  be  settled  by  valuation  in  the  usual 
way.  It  was  also  admitted  on  both  sides  that  the  plaintiff 
was  entitled   to   be  paid  for  the  said  seeds,  acts  of  hus- 

(')  The  ac^eeraent  contained  the  follow-  thereupon,  and  to  have  the  liberty  of 
ing^  stipulation, — "  The  tenant  to  pay  and  selling  all  such  produce  unconsuraed  at 
compensate  the  said  Thomas  Wilson,  as  the  determination  of  the  tenancy  (except 
cmtjroinjf  tenant  (in  exoneration  of  the  straw  and  barley  in  the  straw  required 
landlord),  for  the  plouo^hinj^  and  cleaning  to  be  purchased  by  the  landlord  as  afore- 
of  all  the  turnips,  fallows,  and  land  sown  said,  and  except  manure,  which  shall  be 
with  rye  for  sheep  keep,  and  all  the  seeds,  left  for  the  landlord  free  of  charj^e)  to  the 
also  half  the  crop  of  wheat,  and  also  the  succeeding  or  incoming  tenant,  to  be  con- 
swedes  and  other  turnips  not  consumedf  sumed  on  the  premises,  at  a  consuming 
and  also  for  all  unconsumed  hay,  straw,  price;  and,  if  no  incoming  tenant,  the 
and  fodder;  the  tenant  to  consume  and  same  shall  be  sold  to  the  landlord  at  a  con- 
spend  u}M)n  the  premises  all  hay,  straw  suming  price,  which  price  shall  be  settled 
(except  such  straw  as  shall  be  sold  to  the  between  him  and  the  tenant  by  two  iu- 
landlord  as  before  mentioned),  fodder,  different  persons,  one  to  be  nominated  by 
dung,  turnips,  or  other  green  crops,  ma-  each  party,  or  by  their  umpire,  in  case 
nure,  and  compost  to  grow  or  be  produced  of  disagreeiueat,"  Ac. 


Vol.  III.]  COMMON  PLEAS  DIVISION.  67 

Bradburn  v.  Foley.  1878 

bandry,  tillages,  &c.,  by  either  *the  defendant  as  [131 
landlord  or  by  Timmons  as  incoming  tenant.  The  question 
therefore  for  the  judge's  decision  was  from  whom  was  the 
plaintitf  entitled  to  recover  the  value  of  the  said  seeds,  &c., 
whether  from  the  defendant  as  his  landlord  or  from  Tim- 
mons as  incoming  tenant. 

It  was  contended  for  the  plaintiff  that  there  was  an  implied 
contract  between  the  defendant  and  Davies  that  at  the  ter- 
mination of  the  tenancy  the  defendant  would  pay  Davies 
for  the  seeds,  acts  of  husbandry,  and  tillages,  &c.,  and 
therefore  that  the  plaintiff  as  trustee  was  entitled  under 
such  contract  to  recover  the  value  of  the  same.  It  was  also 
contended  for  the  plaintiff  that  such  implied  contract  arose 
from  the  agreement  of  the  16th  of  May,.  1873,  and  also  by 
the  well-known  custom  of  the  country.  Evidence  was 
given  on  (he  part  of  the  plaintiff  that  the  custom  of  the 
country  was  for  the  landlord  to  pay  the  outgoing  tenant  for 
the  see^s,  acts  of  husbandry,  tillages,  &c.,  unless  there  was 
an  agreement  between^the  outgoing  and  incoming  tenants 
that  the  incoming  tenant  should  pay  for  the  same. 

For  the  defendant  it  was  contended  that  he  was  not  liable, 
and  that  by  the  custom  of  the  country,  when  there  was  an 
incoming  tenant  who  entered  on  the  farm  at  the  expiration 
of  the  tenancy  of  the  outgoing  tenant,  he  and  not  the  land- 
lord became  liable  to  pay  the  outgoing  tenant  for  the  seeds, 
acts  of  husbandry,  tillages,  &c.  Evidence  was  thereupon 
given  on  behalf  of  the  defendant  that  such  custom  existed, 
and  that  the  custom  was  that  the  incoming  tenant  should 
pay  the  outgoing  tenant  for  the  seeds,  acts  of  husbandry, 
tillages,  &c.,  and  that  the  landlord  was  only  liable  when 
there  was  no  incoming  tenant. 

By  way  of  reply  it  was  contended  that  no  such  custom  as 
that  set  up  by  the  defendant  could  in  fact  exist,  and  that 
such  custom  was  unreasonable  and  bad. 

The  learned  judge  entered  a  verdict  generally  for  the  de- 
fendant upon  the  facts  and  evidence  before  him.  He  found 
that,  by  the  custom  of  the  country,  the  incoming  tenant  and 
not  the  landlord  was  liable  to  pay  for  the  seeds,  acts  of 
husbandry,  and  tillages. 

The  questions  for  the  opinion  of  the  court  were, — 
*1.  Whether  such  a  custom  as  that  set  up  by  the  defendant 
can  in  fact  exist, — 2.  Whether,  if  such  a  custom  can  in  fact 
exist,  it  is  a  good  *custom, — 3.  Whether  upon  the  facts  [132 
stated  tlie  landlord  or  the  incoming  tenant  is  liable  to  the 
plaintiff  for  the  seeds,  acts  of  husbandry,  and  tillages,  &c. 

If  the  court  should  be  of  opinion  that  the  first  two  ques- 
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tions  should  be  answered  in  the  affirmative,  and  that  the 
incoming  tenant  ia  liable,  the  judgment  to  stand.  If  either 
of  the  first  two  questions  be  answered  in  the  negative,  or  if 
the  court  should  be  of  opinion  that  the  landlord  and  not 
the  incoming  tenant  is  liable,  the  verdict  of  the  county  court 
judge  was  to  be  set  aside  and  a  verdict  entered  generally  for 
the  plaintiff,  subject  to  a  valuation. 

Jelf^  for  the  plaintiff  :  Custom  is  something  which  adds 
an  implied  term  to  an  already  existing  agreement :  per 
Parke,  P.,  m  Huiton  v.  Warren  {^),  The  case  states  that 
there  was  no  agreement  between  the  outgoing  and  the  incom- 
ing tenant :  there  being  no  privity  of  contract  therefore  be- 
tween them,  the  incoming  tenant  cannot  be  liable  to  the 
outgoing  tenant  for  the  tillages  ;  consequently  the  landlord 
must  be,  for  it  is  conceded  that  the  tillages  must  be  paid  for 
by  some  one.  Under  the  terms  of  the  agreement  of  the 
16th  of  May,  1873,  under  which  Davies  took  the  farm,  he 
paid  the  then  outgoing  tenant  for  the  tillages  expressly,  as 
the  agreement  recites,  '*in  exoneration  of  the  landlord." 
It  was  clearly  contemplated  then  that  the  landlord  was  the 
person  who  w^^  prima  fdcie  liable  according  to  the  custom 
to  pay  the  outgoing  tenant  for  the  tillages  at  the  expiration 
of  his  tenancy,  in  default  of  any  agreement  between  tlie 
outgoing  and  incoming  tenants.  And  this  is  the  established 
practice.  It  is  so  clearly  laid  down  by  Dallas,  C.J.,  in 
Dalby  v.  Hirst^),  "We  are  satisfied,"  says  that  learned 
judge  C),  '* there  was  ho  good  ground  for  contending  before 
the  jury  that  the  custom,  or  rather  usage,  was  unreason- 
able. It  affords  the  strongest  encouragement  to  good  hus- 
bandry of  farms ;  it  is  beneficial  to  landlords  and  tenants 
also  ;  the  land  of  the  former  receiving  a  lasting  benefit  from 
the  labor  and  expense  bestowed  by  the  tenant,  on  payment 
of  a  reasonable  compensation  ;  and  the  latter  being  thereby 
encouraged  to  pursue  a  course  of  good  husbandry  by  the 
133]  assurance  he  has  that,  if  his  *continuance  on  the 
farm  should  not  Enables  him  to  reap  the  full  benefit  of  what 
iie  has  done,  he  will  have  a  right  to  call  upon  his  landlord 
for  proportionate  compensation."  The  principle  was  ad- 
mitted and  acted  upon  in  Boraston  v.  Oreen  (*) ;  Dams  v, 
Conitop  (*) ;  Hutton  v.  Warren  f ) ;  Famell  v.  Gaskoin  (') ; 
Codd  V.  Brown  (*) ;  and  Staff ofd  v.  Gardner  (') ;  in  which  last-. 

(»)  1  M.  A  W..  466.  at  p.  476.  (»)  1  Price,  68. 

O  1  Br.  A  B.,  224.  («)  I  M.  &  W.,  466. 

(»)  At  p.  236.  (')  7  Ex.,  273 ;  21  L.  J.  (Ex.),  85. 

(*)  16  East,  71.  C)  16  L.  T.,  586. 

(•)  Law  Rep.,  7  C.  P.,  242, 
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mentioned  case  the  reason  of  the  thing  is  very  clearly  stated 
by  Willes,  J.  The  questions  are  not  very  accurately  put 
in  the  case :  but  the  evident  meaning  is  that  the  judge  finds 
that  the  custom  set  up  by  the  defendant  exists  in  point  of 
fact,  if  the  court  should  be  of  opinion  that  it  can  be  a  le- 
gal one. 

J.  D.  S,  Shn^  contra :  The  judge  haS  undoubtedly  found 
the  custom  of  the  country  to  be  that  the  incoming  tenant, 
and  not  the  landlord,  is  liable  to  pay  for  the  seeds,  acts  of 
husbandry,  and  tillages.  The  only  question  therefore  is, 
as  stated,"  whether  that  custom  is  a  good  one  in  point  of 
law.  It  is  neither  unreasonable  nor  inconsistent  with  any 
agreement  between  the  parties.  It  may  be  that,  if  there  is 
no  incoming  tenant,  the  liability  is  prima. facie  cast  upon 
the  landlord.  In  Faviell  v.  Gaskoini^)  this  question  seems 
to  have  been  anticipated  by  Parke,  B.,  when  he  says(*),  ''I 
think  that  if  there  be  no  incoming  tenant,  the  landlord  is 
the  person  who,  by  the  custom  of  the  country,  is  bound  to 
pay  the  outgoing  tenant."  But,  he  j;oes  on  to  say,  '*by 
the  custom  of  the  country,  when  an  incoming  tenant  takes 
possession,  there  is  a  contract  implied  upon  his  part,  though 
prima  facie  the  contract  is  with  the  landlord."  In  Codd 
V.  Brown  {*)  it  was  left  to  the  jury  as  a  question  of  fact.  If 
the  tenant  enters,  he  must  be  assumed  to  have  entered  upon 
an  implied  understanding  that,  having  taken  to  the  tillages, 
he  is  to  pay  for  that  of  which  he  takes  the  benefit. 

[LiNDLEY,  J.:  It  certainly  seems  to  me  to  be  an  unrea- 
sonable custom  which  would  throw  upon  the  outgoing  ten- 
ant a  person  whom  he  does  not  know  and  with  whom  he 
has  not  contracted.  Another  element  of  unreasonableness 
would  seem  to  be,  that  *the  landlord  may  maintain  [134 
trover,  but  the  incoming  tenant  cannot.] 

The  custom  here  affirmed,  if  good,  will  avoid  circuity  of 
action  :  Beaty  v.  Gibbons  Q  and  Muncey  v.  Dennis  (*)  were 
also  cited. 

Jelf^  was  not  called  upon  to  reply. 

Cur,  adv.  vuU, 

Feb.  1.  The  judgment  of  the  Court  (Lindley  and  Lopes, 
JJ.)  was  delivered  by 

Lindley,  J.:  It  appears  to  us  that,  if  the  custom  found 
to  exist  in  this  case  can  be  supported  in  point  of  law,  there 
is  nothing  in  the  lease  under  which  the  plaintiff  held  incon- 
sistent with  the  custom,  so  as  to  exclude  its  application  to 

0)  n  Ex.,  273;  21  L.  J.  (Ex.),  86.  (»)  16  L.  T.,  686. 

(«)  7  Ex.,  at  p.  280.  (*)  16  East,  116. 

(»)  1  H.  A  N.,  216;  26  L.  J.  (Ex.),  66 
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him  when  his  tenancy  determined.  It  is  very  true  that, 
when  he  went  in,  he  agreed  to  pay  the  outgoing  tenant's 
valuation,  *' in  exoneration  of  the  landlord:"  but  there  is 
no  provision  in  the  lease  to  the  effect  that  the  landlord 
should  compensate  the  plaintiff  on  his  going  out ;  and, 
sipart  from  custom,  no  obligation  so  to  do  can  be  implied. 
Tiie  expression  ''in' exoneration  of  the  landlord"  shows 
that  the  landlord  was  (or  might  be  alleged  to  be)  liable  to 
compensate  the  plaintiff's  immediate  predecessor  in  the 
occupation  of  the  farm  :  but,  whether  such  liability  was  by 
reason  of  some  custom  or  some  contract,  is  not  stated,  and 
is  not  knowji  to  us^;  and,  even  if  it  were  by  reason  of  some 
supposed  custom,  *the  existence  of  such  custom  is  incon- 
sistent with  the  custom  found  in  fact  to  exist. 

The  custom  here  found  to  exist  in  point  of  fact  is  to  the 
effect  that  the  incoming  tenant,  if  there  be  one,  is  the  only 
person  liable  to  compensate  the  outgoing  tenant :  the  cus- 
tom as  found  exempts  the  landlord  from  liability  altogether. 
Such  a  custom  will  ^)e  found,  on  examination,  to  involve 
the  following  consequences, — 1.  That  the  outgoing  tenant 
has  imposed  upon  him  for  his  sole  and  exclusive  debtor  a 
person  in  whose  selection  he  has  no  choice,  and  with  whom 
lie  has  made  no  contract  at  all, — 2.  That  the  incoming  ten- 
ant has  to  make  compensation  to  the  outgoing  tenant,  irre- 
spectively of  the  purposes  for  which  he  (the  incoming 
tenant)  may  want  the  land,  and  whatever  the  terms  between 
him  and  his  landlord  may  be,  and  whether  the  incoming 
135]  tenant  takes  the  land  *for  a  week,  a  month,  a  year, 
or  a  long  term, — 3.  That  the  outgoing  tenant  can  make  no 
arrangement  with  his  landlord  as  to  his  valuation,  unless 
the  incoming  tenant  is  party  to  it  and  assents  to  it, — 4.  That, 
in  the  event  of  a  letting  and  underletting,  it  is  (on  the  cus- 
tom as  stated)  uncertain  who  is  to  pay,  viz.,  the  immediate 
lessee  from  the  landlord,  or  the  ultimate  tenant  who  takes 
possession, — 5.  That  such  a  custom  would  lead  any  prudent 
tenant  to  run  his  farm  out  as  much  as  by  law  he  could,  and 
to  leave  as  little  as  possible  for  the  incoming  tenant  to 
pay  for. 

A  custom  having  such  consequences  as  these  appears  to 
us  so  unreasonable,  uncertain,  and  prejudicial  to  tlie  inter- 
t^ts  both  of  landlords  and  tenants,  as  to  be  incapable  of  be- 
in^  supported  in  point  of  law.  The  argument  that  it  is  to 
the  interest  of  the  landlord  to  secure  a  solvent  tenant,  and 
Hiat  consequently  the  outgoing  tenant  runs  practically  little 
or  ijo  risk,  does  not  meet  all  the  grounds  of  unreasonableness 
iibuve  pointed  out.     Indeed,  it  does  not  adequately  meet  any 
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of  them  ;  for,  it  would  be  to  the  interest  of  an  unscrupulons 
landlord  to  put  in  an  insolvent  man  as  tenant  for  a  short 
time,  so  as  to  avoid  having  to  pay  the  outgoing  tenant  him- 
'self,  and  yet  to  obtain  possession  before  tne  poverty  of  the 
new  tenant  could  be  productive  of  injury. 

The  reasonableness  or  unreasonableness  of  a  custom  is  a 
question  of  law  for  the  court,  see  Tyson  v.  Smith  {'\  and 
not  a  question  of  fact  for  the  jury:  and  the  principles  appli- 
cable to  such  questions  will  be  found  in  Com.  Dig.,  Copy- 
hold (S),  and  Tyson  v.  Smith  (*) ;  and  on  these  principles 
we  proceed. 

It  may  indeed  be  said  that  the  custom  here  condemned  is 
that  which  prevails  in  practice  all  over  England ;  it  being 
well  known  that,  as  a  matter  of  fact  the  outgoing  and  in- 
coming tenants  usually  settle  questions  of  valuation  between 
themselves,  without  referring  to  the  landlord.  This  is,  no 
doubt,  true  :  but,  if  the  practice  is  examined,  it  will  be  found 
to  be  based  entirely  on  the  principle  that  the  landlord  is 
liable  by  custom  to  the  outgoing  tenant,  and  that  the  incom- 
ing tenant  is  not  liable  to  the  outgoing  tenant,  where  there  is 
no  contract  express  or  tacit  between  them :  see  Faviell  v. 
GasJcoin  (') ;  Stafford  v.  Oardner  (*) ;  Codd  v.  Brown  (*). 

*The  custom  here  found  to  exist  is  totally  differ-  [136 
ent :  it  exonerates  the  landlord  from  all  liability,  and  im- 
poses a  liability  on  the  incoming  tenant  to  the  outgoing 
tenant,  even  in  the  absence  of  any  contract  express  or  tacit 
between  them.  There  is  no  inconsistency,  therefore,  in  con- 
demning the  custom  and  upholding  the  practice  which  is 
based  upon  a  custom  wholly  opposed  to  that  with  which  we 
have  to  deal.  • 

Holding,.as  we  do,  that  the  custom  found  to  exist  in  point 
of  fact  cannot  be  supported  in  point  of  law,  we  set  aside  the 
verdict  of  the  county  court  judge,  and  direct  a  verdict  to  be 
entered  for  the  plaintiff,  subject  to  a  valuation.  The  de- 
fendant must  pay  the  costs  of  the  action  and  of  this  appeal. 

Rule  accordingly. 

Solicitors  for  plaintiff :  Walker^  Son  <fe  Fields  for  C.  W. 
CoUis,  Stourbridge. 

Solicitors  for  defendant:  Gregory^  Bowcliffes  &  Co.^  for 
Barnard  &  King,  Stourbridge. 

(»)  9  A.  «fe  E.,  406,  at  p.  421.  (»)  Law  Rep.,  1  C.  P.,  242. 

C)  7  Ex.,  273 ;  21  L.  J.  (Ex.),  86.  (♦)  15  L.  T.,  636. 
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[8  Common  Pleas  Division,  186.] 
March  2,  1878. 

Hindhaugh  v.  Blakey. 

Bill  of  Ezcliange— Acceptance— \  <k  2  Oeo.  4,  c,  78,  «.  2—19  d:  20  VicL  c.  97,  «.  6. 

Since  the  passinj^  of  the  statute  19  <fe  20  Vict.%.  97,  a.  6,  simply  writin<y  the  name 
of  the  drawee  across  the  face  of  a  bill  of  exchange  does  not  constitute  a  valid  accept- 
ance ;  there  must  also  be  upon  the  face  of  the  bill  some  word  or  words  indlcat^og  an 
intention  on  tlie  part  of  the  drawee  to  be  bound  by  it  as  acceptor. 

Appeal  from  a  decision  of  the  County  Court  of  Northum- 
berland holden  at  Newcastle. 

1.  On  the  14th  of  September,  1877,  the  plaintiff  entered  a 
plaint  in  the  Newcastle  county  court  against  the  defendant 
to  recover  £20  I85.  Srf.  The  particulars  of  claim  were  as 
follows : 

*'  Mr.  George  B.  Blakey,  Golden  Lion  Hotel,  South  Shields, 
to  Robert  Hindhaugh. 

'*  1876.  Oct.  6.  To  amount  of  your  acceptance 
due  this  day  .  .  .  .'  .     £20    0    0 

* '  1877.  Sept.  12.  To  interest  from  Oct.  6, 1876, 
to  Sept.  12,  1877,  341  days,  at  five  per  cent,  per 
annum         .....  . 18    8 

£20  18    8 


137]    *2.  On  the  hearing  of  the  summons,  the  plaintiff  pro- 
duced the  bill  of  exchange,  of  which  the  following  is  a  copy : 

**£20    0    0  1876.   July  3d,  NewcasMe-on-Tyne. 

"Three  months  after  date  &  pay  to  my  order  the  sum  of 
twenty  pounds,  value  received.  | 

S  Robert  Hindhaugh." 

''Mr.  Geo.  B.  Blakey,        | 
Golden    Lion    Hotel,    South  S  Shields." 

3.  The  plaintiff  proved  that  he  saw  the  defendant  sign  the 
bill  by  writing  his  name  across  it,  that  the  bill  was  given  for 
value,  and  that  the  sum  of  £20  18^.  8^.  was  due  for  princi- 
pal and  interest. 

The  defendant's  solicitor  then  contended  that  the  bill  was 
not  sufficiently  accepted,  according  to  19  &  20  Vict:  c.  97, 
8.  6,  and  that  the  plaintiff  was  not  entitled  to  recover  in  con- 
sequence thereof. 

The  judge  decided  that  the  bill  was  not  accepted  within 
the  meaning  of  19  &  20  Vict.  c.  97,  s.  6,  owing  to  the  absence 
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thereon  of  the  word  "accepted,"  and  gave  judgment  for  the 
defendant,  with  costs  (*). 

The  question  for  the  opinion  of  the  court  is,  whether  the 
bill  is  sufficiently  accepted  by  the  defendant  by  his  writing 
his  name  across  the  bill,  notwithstanding  the  omission  of 
the  word  "accepted."  If  the  court  should  be  of  opinion 
that  the  ruling  of  the  judge  was  wron§:  in  point  of  law,  the 
judgment  to  be  entered  for  the  plaintiff.  If  otherwise,  the 
judgment  to  stand. 

JR.  IS.  Webster^  for  the  plaintiff  :  The  law  upon  this  sub- 
ject is  thus  summed  up  in  Byles  on  Bills,  12th  ed.,  190, 191 : 
"The  1  &  2  Geo.  4,  c.  78,  s.  2,  enacted  that  no  acceptance  of 
any  inland  bill  of  exchange  shall  be  sufficient  to  charge  any 
person,  unless  such  *acceptance  be  in  writing  on  [138 
such  bill.  This  statute,  however,  does  not  apply  to  for- 
eign bills,  and  does  not  require  the  acceptance  to  be  signed. 
Finally,  the  19  &  20  Vict.  c.  97,  s.  6,  enacts  that  no  accept- 
ance of  a  bill,  inland  or  foreign^  made  after  the  year  1856, 
shall  charge  any  person,  unless  in  writing  on  the  bill,  and 
signed  by  the  acceptor  or  some  person  duly  authorized  by 
him.  The  usual  mode  of  making  such  an  acceptance  on  the 
bill  was,  even  before  the  last-mentioned  statute,  by  writing 
the  word  accepted^  and  subscribing  the  drawee's  name.  Sig- 
nature was  not  essential  to  a  written  acceptance  within  the 
Stat.  1  &  2  Geo.  4,  c.  78,  but  it  was  a  question  for  the  jury 
whether  the  acceptance  was  complete*:  Dufaur  v.  Oxen- 
deni^\  But  the  drawee's  name  alone  written  on  any  part 
of  the  bill  was  a  good  acceptance :  so,  without  any  name, 
the  word  'accepted,'  'presented,'  'seen,'  the  day  of  the 
month,  or  a  direction  to  another  person  to  pay  it:  Anony- 
mous (') ;  Powell  V.  Monnier  {*) ;  Mooi'  v.  Withy  (*) ;  Du- 
faur V.  Oxenden  (').  In  Armfleld  v.  Allport  ('),  which  was 
decided  after  the  last-mentioned  statute.  Pollock,  C.B.,  de- 
livering the  judgment  of  the  court,  says, — "A  man  who 
writes  his  name  across  a  stamped  paper  as  acceptor,  there 
being  a  direction   to  him   upon  the  paper,  is  liable :   he 

{})  A  copy  ^f  the  judge's  notes  was  ap-  raised  by  defendant's  solicitor,  that  the 

pended  to  the  case,  as  follows:  bill  was  not  accepted  by  the  defendant 

*•  25  Oct.  1877.     Ilindhauffh  v.  Blakeij,  within  the  meaning  of  19  A  20  Vict.  c.  97, 

£20  l&R.  Sd.     Acceptance  on  biU  pf  ex-  s.  6,  owing  to  the  absence  of  the  word 

change.  accepted  on  the  bill. 

"  The    plaintiff   examined.      Bill  pro-  "  Judgment  for  defendant." 

duced;  consideration  stated.  (*)  1  M.  A  Rob.,  90. 

•'Cross-examined.      I    saw    defendant  (*)  Comb.,  401, 

sign  the  bill  of  exchange  by  writing  his  (*)  1  Atk.,  611. 

name    across  it    in  my  office  at  New-  (*)  B.  N.  P.,  270. 

castle  :                               *  («)  27  L.  J.  (Ex.),  42. 

•*  Held,  in  accordance  with  an  objection 

30  Eng.  Rep.  10 
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gives  his  authority  to  anybody  to  draw  upon  him  when  i't 
may  be  convenient  to  do  so,  or  when  the  person  to  whom 
the  paper  is  given  may  think  it  advisable  to  apply  it  for 
this  purpose  "  Q. 

[Denman,  J.:  "As  acceptor:"  but,  has  any  case  held 
that  the  mere  signature  of  the  name,  and  nothing  more, 
will  do  ?] 

There  is  no  such  case :  but,  coupled  with  the  direction  of 
the  bill  to  the  drawee,  the  mere  signature  ought  to  be  enough 
to  satisfy  the  statute. 

[Denman,  J.:  There  can  be  no  doubt  that  signature  is 
necessary  now.  The  only  question  is  whether  "accepted'* 
or  some  other  equivalent  word  is  also  required. 

Grove,  J.:  The  acceptance  "shall  be  in  writing,"  and 
"signed  by  the  acceptor."] 

Meek,  for  the  defendant :  The  impression  of  the  learned 
author  of  Byles  on  Bills  evidently  is  that  both  acceptance 
139]  and  signature  *are  necessary  since  the  passing  of 
19  &  20  Vict.  c.  97,  s.  6,  which  enacts  that  "no  acceptance 
of  any  bill  of  exchange,  inland  or  foreign,  shall  be  sumcient 
to  bind  or  charge  any  person,  unless  the  same"  (that  is,  the 
acceptance,)  "be  in  writing  on  such  bill,  and  signed  by  the 
acceptor  or  some  person  duly  authorized  by  him."  The 
"acceptance  "  evidently  means  a  substantive  act,  something 
which  shall  have  the  effect  of  calling  the  party's  attention 
to  the  nature  of  the  document  to  which  he  is  attaching  his 
signature. 

[Denmax,  J.:  Suppose  the  defendant  had  written  across 
the  bill  "All  right,"  and  then  put  his  signature  to  it,  would 
that  have  been  an  acceptance  within  the  statute  ?] 

Before  1  &  2  Geo.  4,  c.  78,  "All  right"  alone  would  have 
sufficed.  And  now  the  same  words  coupled  with  the  signa- 
ture of  the  drawee  would  probably  be  held  enough  to  charge 
the  party. 

Gkove,  J.:  This  case  raises  an  important  question,  and 
we  will  take  time  to  consider  it.  Cur,  adc,  rulL 

March  2.  The  judgment  of  the  Court  (Grove  .and  Den- 
man,  JJ.)  was  delivered  by 

Dexmax,  J.:  This  was  an  appeal  from  a  decision  of  the 
learned  judge  of  the  county  court  of  Xorthumberland 
holden  at  Newcastle. 

The  action  was  brought  by  the  plaintiff  as  drawer  against 
the  defendant  as  acceptor  of  a  bill  of  exchange ;  and  the 
question  raised  upon  the  aise  was,  "whether  the  bill  was 

0>  See  LetUi  v.  Hastif^in.  1  M.  «&  Rob.,  119. 
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sufficiently  accepted,"  the  defendant  having  merely  written 
liis  name  across  the  face  of  it,  without  having  used  any 
words  amounting  to  a  statement  that  he  accepted  the  bill. 

Before  the  statute  of  1  &  2  Geo.  4,  c.  78,  s.  2,  it  was  not 
necessary  that  a  bill  should  be  accepted  by  any  writing 
upon  the  bill  itself;  it  was  sufficient  if  in  any  other  docu- 
ment the  acceptor  used  language  showing  his  intention  to  be 
bound  by  the  bill  as  acceptor:  Wynne  v.  jRaikesQ  and 
other  cases.  It  was  also  sufficient  before  that  statute  if  the 
drawee  verbally  undertook  to  pay  an  existing  bill :  Lum- 
Uy  V.  Palmer  (') ;  Powell  v.  Monnier  {*).  Disapprobation 
*of  the  law  as  it  then  existed  was  expressed  by  very  [140 
learned  judges,  see  per  Lord  Kenyon  in  Johnson  v.  ft>Z- 
lins{^)y  and  per  Lord  EUenborough  in  Clark  v.  Cook{*) ;  and 
it  was  one  of  the  particulars  in  which,  the  English  law  was 
at  variance  with  the  law  of  Scotland. 

In  the  year  1821,  it  was  enacted  by  1  &  2  Geo.  4,  c.  78, 
s.  2,  "that  no  acceptance  shall  be  sufficient  to  charge  any 
person  unless  such  acceptance  be  in  writing  on  such  bill." 

Since  this  statute,  it  has  been  laid  down  by  high  authority 
that  a  mere  signature  on  the  face  of  the  bill,  without  any 
wordsof  acceptance,  may  be  an  acceptance  in  writing  within 
the  statute,  Selwyu's  Nisi  Prius,  11th  ed.,  p.  848;  Byles 
on  Bills,  12th  ed.,  p.  191 ;  and,  on  the  other  hand,  that  words 
of  acceptance  without  a  signature,  if  intended  as  an  accept- 
ance,, might  suffice :  Dnfaur  v.  Oxenden  (") ;  see  also  Corlelt 
V.  Conway  i^\ 

By  19  &  20  Vict.  c.  97,  s.  6,  it  was  enacted  *'that  no  ac- 
ceptance of  any  bill  of  exchange  shall  be  sufficient  to  bind 
or  charge  any  person,  unless  the  same  be  in  writing  on  such  . 
bill,  and  signed  by  the  acceptor  or  some  person  duly  au- 
thorized by  liim." 

In  the  present  case  it  was  contended  that,  inasmuch  as  be- 
fore the  statute  a  mere  signature  would  have  been  a  suffi- 
cient acceptance  in  writing  within  1  &  2  Geo.  4,  c.  78,  s.  2, 
it  was  not  the  less  so  now ;  and  that,  inasmuch  as  it  was  a 
signature  of  the  acceptor,  the  bill  was  both  accepted  in 
w^Hting  and  signed  by  the  acceptor,  within  the  meaning  of 
the  later  enactment.  But,  looking  at  the  history  of  the  law 
and  of  the  enactments  on  the  subject,  we  are  of  opinion 
that  the  county  court  judge  was  right  in  holding  that  the 
statute  had  not  been  complied  with. 

0)  6  East,  614.  (<)  1  East,  98. 

O  2  Str.,  lOfK).  («)  4  Eiist,  72. 

0  1  Atk.,  618.  («)  1  M.  A  Rob.,  90,  per  Patteson,  J. 

O  6  M.  &  W.,  656,  per  Parke,  B. 
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It  is  not  for  us  to  speculate  upou  the  object  of  the.  Legis- 
lature ;  but,  it  it  were  necessary  to  do  so,  we  think  it  may 
well  have  been  intended  by  the  enactment  now  in  question 
to  prevent  ignorant  persons  from  being  too  easily  bound  by 
a  mere  signing  of  their  names;  and  that  it  was  therefore 
purposely  required  that  there  should  be  upon  the  face  of 
the  bill  some  words  indicating  an  intention  to  be  bound  by 
it  as  acceptor,  as  well  as  the  mere  signature  of  the  party. 
141]  *Comparing  the  words  of  the  later  statute  with 
those  of  the  former,  we  think  it  impossible  that  a  mere  sig- 
nature of  a  name  can  be  held  to  fulfil  the  double  require- 
ment that  the  acceptance  shall  be  in  writing  on  the  bill,  and 
signed  by  the  acceptor.  We.  therefore  think  that,  upon  the 
question  submitted  to  us,  the  learned  county  court  judge 
was  right. 

It  appears  to  us,  however,  that  there  is  a  statement  upon 
the  face  of  the  case  which  makes  it  at  least  doubtful 
whether  the  judgment  for  the  defendant  ought  to  stand.  It 
is  stated  in  par. .3  of  the  case  "that  the  plaintiff  proved 
that  the  bill  was  given  for  value."  If  this  means  that  the 
plaintiff  proved  that  the  defendant  received  an  advance  of 
money  from  him,  or  goods,  for  the  value  of  which  the  bill 
was  given,  it  would  appear  to  be  a  case  in  which  the  learned 
judge  had  full  power  toafnend  the  claim  and  give  judgment 
for  the  plaintiff,  19  &  20  Vict.  c.  108,  s.  97:  and  we  do  not 
see  any  reason  why  this  should  not  now  be  done,  so  far  as 
appears  upon  the  face  of  the  case. 

We  desire,  however,  not  to  be  considered  as  withdrawing 
this  question  from  the  discretion  of  the  county  court  judge, 
.inasmuch  as  the  case  before  us  having  been  stated  with  the 
view  of  raising  the  point  of  law  upon  which  we  have  given 
our  decision,  ne  may  possibly  have  stated  the  facts  with 
regard  to  proof  of.  value  more  in  favor  of  the  plaintiff  than 
would  hj^ve  been  warranted  if  the  learned  judge  had  had 
the  question  argued  before  him. 

We  think  that  the  case  should  be  remitted  to  the  county 
court  judge,  in  order  that  he  may  reconsider  this  point,  and 
give  judgment  for  the  plaintiff  or  defendant  according  as  he 
may  think  right  to  act  upon  this  suggestion  or  not,  with 
reference  to  the  facts  actually  proved. 

Judgment  accordingly. 

Solicitors  for  plaintiff :  Williamson^  HiU  &  Co,^  for  Ingle- 
dew  &  Daggett,  North  Shields. 

Solicitor  for  defendant:  JoJin  Scaife^  for  Duncan  &  Dun- 
can, South  Shields. 
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[3  Common  Pleaa  Division,  163.] 

Feb.  8,  1*878. 
[IN  THE  COURT  OF  APPEAL.] 

'  *French  V.  Newgass.        .  [163 

Ship  and  Shipping — Charteiyarty — DeMriptiwi  of  Vessel — Warranty. 

A  description  in  a  charterparty  that  a  vessel  is  of  a  particular  class  is  not  a  con- 
tinning  warranty,  but  applies  only  to  the  classification  at  the  time  the  charterparty 
is  made. 

JIumt  V.  IfKbome  (18  C.  B.,  144,)  approved  of. 

Appeal  from  the  judgment  after  trial  before  Denman,  J., 
in  favor  of  the  plaintiff,  in  an  action  for  refusing  to  load  a 
vessel  pursuant  to  a  charterparty. 

At  the  trial  at  the  Liverpool  Assizes,  1878,  the  foUowinff 
facts  were  proved :  The  plaintiflf  was  the  owner  of  a  vessel 
called  the  William  Jackson,  and  he  chartered  her  to  the 
defendant  to  ^proceed  to  New  Orleans,  and  there  to  [164 
load  as  customary  from  the  agents  of  the  charterer  a  cargo 
of  cotton,  and  from  thence  to  proceed  to  Liverpool.  The 
material  parts  of  the  charterparty  were  as  follows  :  *'A  1^ 
Record  of  American  and  Foreign  Shipping  Book.  London, 
4  Sept.,  1876.  Charterparty.  It  is  mutually  agreed  be- 
tween the  owners  of  the  ship  William  Jackson,  newly 
classed  as  above,  .  .  .  and  B.  Newgass  &  Co.,  merchants, 
of  Liverpool,"  &c.  At  the  time  the  charterparty  was  made 
the  William  Jackson  was  on  the  register  of  the  American 
and  Foreign  Shipping  classed  as  stated  in  the  charterparty. 
The  ship  sailed  for  New  Orleans,  and  arrived  there  on  the 
13th  of  November,  1876,  and  was  ready  to  receive  her  cargo 
from  the  defendant,  and  to  complete  her  chartered  voyage. 
On  the  25th  of  November  the  inspectors  of  several  local  and 
foreign  insurance  offices  and  underwriters  at  New  Orleans 
declared  the  ship  to  be  unseaworthy,  and  the  classification 
of  the  ship  (A  IJ  Record  of  American  and  Foreign  Shipping) 
•  was  cancelled  by  the  American  and  Foreign  Shipping  Asso- 
ciation. The  defendant  under  the  circumstances  declined  to 
load  the  vessel.     Judgment  was  entered  for  the  plaintiflf. 

HerscJieU^  Q.C.,  and  Butler^  for  the  defendant:  The 
authorities  show  that  a  description  of  a  vessel  in  a  charter- 
party  is  a  warranty.  The  case  is  not  similar  to  Hurst  v. 
Usbornei^),  wnere  after  the  warranty  the  vessel  had  run  off 
her  class,  but  here  the  classification  was  void  ab  initio. 
The  classification  having  been  annulled  the  charterer  is  in 

0)  18  C.  B.,  144;  25  L.  J.  (C.P.),  209. 
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the  same  position  as  if  the  vessel  had  never  been  classed  ;  it 
is  as  if  the  shipowner  had  offered  the  charterer  an  unclassed 
ship ;  in  that  case  the  charterer  would  not  be  bound  to  load 
the  ship,  and  to  pay  a  freight  equal  to  that  he  would  have 
to  pay  for  a  classed  vessel.  The  warranty  is  that  the  vessel 
is  absolutely  and  not  voidably  on  the  register  as  A  1  J,  and 
will  continue  so  classed  for  the  time  that  she  purports  to  be 
80  classed,  and  that  she  is  rightfully  on  the  register  accord- 
ing to  the  classification  described  in  the  charterparty.  By 
tlie  act  of  the  shipowner  the  adventure  was  frustrated,  Jack- 
son V.  Uaion  Marine  Insurance  Co,  (*);  and  the  charterer  was 
165]  justified  in  his  refusal  to  load  *the  vessel.  If  the  char- 
terer is  compelled  to  load  the  vessel  he  will  have  no  remedy 
against  the  shipowner,  although  the  vessel  may  have  been 
wrongfully  put  upon  the  register,  whereas  if  this  action  is 
held  not  to  be  maintainable  the  shipowner  will  have  a  rem- 
edy against  the  association  if  the  vessel  has  been  wrongfully 
taken  off  the  register. 

G.  Russell^  Q.C.,  and  French^  for  the  plaintiff,  were  not 
called  upon. 

Bramwell,  L.J.:  I  am  of  opinion  that  the  judgment 
should  be  affirmed.  I  have  no  donbt  that  this  is  a  clear 
case.  I  should  think  this  statement  is  a  warranty  that  the 
vessel  is  classed  A  1  J.  Mr.  Herschell  said  that  it  is  a  war- 
ranty that  the  vessel  is  so  classed,  and  will  continue  so 
classed,  till  she  gets  off  her  class  ;  and  he  also  said  that  it  is 
a  warranty  that  she  is  so  classed,  and  rightly  so  classed. 
To  put  these  constructions  upon  the  warranty  woiild  be 
nnreasonable.  If  we  look  at  the  charterparty  the  shipowner 
cannot  be  made  liable  in  this  action.  The  facts  are  that  the 
shipowner 'knew  no  more  of  this  matter  than  did  the  char- 
terer ;  he  did  not  know  the  rules  of  the  American  and  For- 
eign Shipping  Association,  or  what  ships  they  thought  fit 
to  put  on  or  to  take  off  the  register.  The  question  is,  what 
is  the  reasonable  expansion  of  this  warranty  ?  It  is,  I  think, 
that  the  shipowner  warrants  that  the  American  and  Foreign 
Shipping  Association,  having  satisfied  themselves  by  such 
means  as. they  thought  fit  as  to  the  condition  of  the  ship, 
liave  put  her  on  the  register,  and  that  she  is  there  as  such, 
but  the  shipowner  does  not  say  that  they  will  not  change 
their  minds,  and  rightly  or  wrongly  take  her  off.  It  seems 
to  me  impossible  to  hold  that  there  is  an  undertaking  on  the 
part  of  the  shipowner  that  the  vessel  shall  continue  on  the 
register;  that  cannot  be,  because  if  she  were  taken  off,  the 
shipowner  has  broken  his  warranty,  and  most  important 

(1)  Law  Rep.,  10  C.  P.,  126, 144 ;   11  Eng.  Rep.,  290,  307. 
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questions  would  arise,  for  if  Mr.  Herschell  is  right,  the 
insurance  on  the  ship  would  be  void,  and  the  insurance  on 
the  goods  would  also  be  void  ;  the  peril,  therefore,  of  hold- 
ing, as  Mr.  Herschell  wishes  us  to  hold,  would  be  greater 
than  holding  the  other  way.  Mr.  Herschell' s  argument  also 
was,  that  if  the  court  decided  against  the  charterer,  and  he 
had  to  load  the  vessel,  he  would  have  no  *remedy,  [166 
but  that  the  shipowner  would  have,  a  remedy  against  the 
American  and  Foreign  Shipping  Association  if  his  vessel 
was  wrongfully  taken  off  the  register.  I  do  not  think  any 
action  would  lie  against  them  ;  they  did  not  undertake  abso- 
lutely that  they  would  arrive  at  a  right  conclusion  as  to  the 
condition  of  a  vessel  in  every  case,  but  only  that  .they  would 
use  due  diligence  to  do  so.  I  cannot  but  think  the  mis- 
chief is  great  wljichever  construction  is  adopted,  but  it  is  a 
misfortune.  The  charterparty  has  been  entered  into  upon 
the  supposition  that  the  vessel  was  on  the  register  classed 
A  1  J,  and  the  warranty  is  only  that  she  is  on  the  register 
classed  as  A  IJ  at  the  time  of  making  the  charterparty.  It 
was  also  said  during  the  argument  that  the  proceedings  at 
New  Orleans  annulled  the  classification.  The  ship  was  on 
the  register  as  of  the  class  described,  and  as  a  fact  that  is 
still  true ;  a  fact  cannot  be  annulled.  The  engagement  is 
"  this  vessel  at  the  time  of  the  charterparty  is  on  the  Ameri- 
can and  Foreign  Shipping  Book,"  that  is  all.  The  judg- 
ment of  the  learned  judge  was  right,  and  the  appeal  must 
be  dismissed. 

Brktt,  L.J.t  I  am  of  the  same  opinion. .  The  question 
is  one  solely  of  construction,  and  whatever  hardship  there 
may  be,  we  have  only  to  construe  the  written  instrument, 
which  in  its  terras  is  elliptical.  The  document  states  '*A  1^ 
Record  of  American  and  Foreign  Shipping  Book."  Now, 
the  ordinary  meaning  of  that  language  is  that  it  refers  to 
the  ship,  and  that  she  is,  at  the  time  of  entering  into  the 
charterparty,  registered  as  A  IJ.  The  document  further 
speaks  of  the  ship  newly  classed  as  above ;  that  relates  to 
what  has  been  done  in  the  book  of  the  American  and  For- 
eign Shipping.  I  am  of  opinion  that  the  words  amount,  not 
only  to  a  warranty,  but  to  a  condition,  as  to  the  vessel's 
classification  at  the  time  the  charterparty  was  made,  and 
that  they  must  be  construed  in  their  grammatical  and  natu- 
ral sense  ;  they  cannot  be  added  to.  No  doubt  the  meaning 
of  words  may  be  extended  by  custom,  if  consistent  with  the 
written  instrument,  but  here  the  words  are  plain,  and  no 
addition  can  be  made  to  them;  construing  tliem  according 
to  their  grammatical  meaning,  it  is  a  statement  as  to  the 
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actual  registration  of  the  vessel.  The  only  argument  that 
167]  can  be  urged  on  behalf  of  the  defendant  is  *the  argu- 
ment which  was  urged  in  Hurst  v.  Usbornei^)  unsuccess- 
fully, that  it  is  a  continuing  warranty,  and  therefore  it  must 
be  taken  to  be  a  statement  that  the  vessel  would  continue  to 
be  of  the  same  class  that  she  was  at  the  time  the  charter- 
party  was  made.  Mr.  Herschell  proposes  to  add  to  tlie 
statement ;  he  says  that  the  words  are  to  be  construed,  not 
merely  that  she  is  newly  classed,  but  that  she  will  continue 
to  be  of  the  same  class  as  she  was  at  the  time  the  charter- 
party  was  made ;  but  that  construction  would  refer  to  the 
luture,  whereas  the  words  of  the  charterparty  only  refer  to 
the  present.  If  the  words  suggested  were  added  by  impli- 
cation, the  shipowner,  no  doubt,  would  have  failed  to  offer 
a  proper  ship ;  but  that  construction  adds  to  the  meaning, 
and  if  adopted,  the  shipowner  would  have  warranted,  not 
only  the  description  of  the  vessel  at  the  time  of  the  charter- 
party,  but  he  would  have  made  himself  liable  for  the  acts  of 
the  authorities  at  New  Orleans,  over  whom  he  had  no  con- 
trol. It  is  quite  clear  that  we  ought  to  adhere  to  the  words 
of  the  charterparty,  and  give  to  them  their  ordinary  mean- 
ing. The  charterparty  contains,  as  a  fact,  a  statement  that 
the  ship  is  A  1 J  Record  of  American  and  Foreign  Shipping 
at  the  time  the  charterparty  was  made. 

Cotton,  L.J.:  I  am  of  the  same  opinion.  The  defend- 
ant relies  upon  the  words  "AIJ  Record  of  American  and 
Foreign  Shipping  Book."  That  amounts  to  a  warranty, 
and  what  is  its  meaning?  I  except  the  case  of  fraud  ;  its 
meaning  then  comes  to  no  more  than  this,  that  at  the  timn 
the  charterparty  is  made  the  vessel  is  A  IJ,  &c.;  not  that 
she  will  continue  so,  because  that  would  cover  a  wrongful 
act  of  the  American  Association,  if  they  wrongfully  took 
the  vessel  off  the  register.  It  was  said  during  the  argument, 
that  the  classification  having  been  cancelled,  it  is  as  if  the 
registration  of  the  vessel  has  never  existed.  I  cannot  ac- 
cede to  that.  The  ship  was  on  the  register,  and  was  taken 
off,  for  aught  that  appears,  by  the  wrongful  act  of  some 
third  party  ;  that  cannot  make  the  classification  as  if  it  had 
never  existed.  What  has  taken  place  between  the  ship- 
owner and  the  American  Association  does  not  render  the 
statement  in  the  charterparty  void  as  against  the  char- 
terer. 

168]     *I  ani  also  of  opinion  that  no  terms  can  be  imported 
into  the  contract,  and  that  the  contention  that  the  warranty 

(')  18  C.  B.  (N.S.),  144;  25  L.  J.  (C.R),  209. 
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is  a  continuing  one  cannot  be  supported,  and  that  the  ap- 
peal mu«t  be  dismissed. 

Judgment  affirmed. 

Solicitors  for  plaintiff:   R,  Smithy  Williams  &  Quiggin^ 
Liverpool. 
Solicitors  for  defendants :    Halgh  &  Sons^  Liverpool. 


[3  Common  Pleas  Division,  168.] 
March  1,  1878. 

[in  the  court  of  appeal.] 
Hurdman  v.  The  North  Eastern  Railway  Company. 

Adicnfor  Ityury  eatued  to  an  Adjoining  Occupier — Ovoner  of  Land,  DtUy  of-^ 
Negligence —  Water ,  Percolation  of. 

A  statement  of  claim  alleged  that  the  surface  of  the  defendants'  land  had  been 
artificiallv  raised  by  earth  placed  thereon,  and  that  in  consequence  rain  water  fall- 
ing on  the  defendants*  land  made  its  way  through  the  defendants'  wall  into  the 
adjoining  house  of- the  plaintiff,  and  caused  substantial  damage: 

Htldj  upon  demurrer,  that  the  statement  of  claim  disclosed  a  good  cause  of  action. 

Appeal  from  the  judgment  of  Manisty,  J.,  in  favor  of 
the  plaintiff  on  detnnrrer  to  a  statement  of  claim. 

Claim :  At  the  time  of  the  damage  hereafter  mentioned 
the  plaintiff  was,  and  is  still,  possessed  of  a  house,  No.  16 
Lodge  Terrace,  Sunderland. 

2.  The  defendants  then  were,  and  still  are,  possessed  of  a 
certain  close  of  land  adjoining  the  house  of  the  plaintiff. 

3.  The  defendants  placed  and  deposited  in  and  upon  the 
close  of  the  defendants,  and  upon  and  against  a  wall  of 
the  defendants  which  adjoins  and  abuts  against  the  house  of 
the  plaintiff,  large  quantities  of  soil,  clay,  limestone,  and 
other  refuse,  close  to  and  adjoining  the  house  of  the  plain- 
tiff, and  thereby  raised  the  surface  of  the  defendants  land 
above  the  level  of  the  land  upon  which  the  plaintiff's  house 
was  built. 

4.  The  rain  which  fell  upon  the  soil,  clay,  limestone,  and 
other  refuse  so*  placed  as  aforesaid  oozed  and  percolated 
through  the  wall  of  the  defendants  into  the  house  of  the 
plaintiff,  and  the  plaintiff's  *house  thereby  became  [169 
wet,  damp,  unwholesome  and  unhealthy,  and  less  commo- 
dious for  habitation. 

5.  By  reason  of  the  acts  of  the  defendants  the  walls  of 
the  house  of  the  plaintiff  became  and  were  very  much 
injured,  and  the  paper  upon  the  walls  has  been  destroyed.. 

6.  In  the  alternative  the  plaintiff  alleges  that  the  defend- 
ants negligently  and  improperly  placed  and  deposited  the 

30  Ejntg.  Rep.  11 
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soil,  clay,  limestone,  and  refuse  upon  the  defendant'sVland, 
and  that  the  rain  water  falling  thereon  oozed  and  percolated 
through  and  into  the  plaintifiE's  house,  whereby  the  plain- 
tiff's house  was  damaged  as  before  mentioned. 

7.  In  the  alternative  the  plaintiff  alleges  that  the  defend- 
ants were  guilty  of  negligence  in  this,  that  the  wall  of  the 
defendants  against  which  the  defendants  so  placed  the  soil, 
clay,  limestone,  and  refuse  was  not  sufficiently  and  properly 
constructed  and  built  so  as  to  prevent  the  water  falling 
upon  the  soil,  clay,  limestone,  and  refuse  from  oozing  and 
percolating  through  the  wall  and  into  the  plaintiff's  house, 
and  that  the  defendants  were  guilty  of  negligence  in  placing 
the  soil,  clay,  limestone,  and  refuse  against  the  wall  be- 
ing so  insufficient  to  prevent  the  water  falling  upon  the  soil, 
clay,  limestone,  and  refuse  from  oozing  and  percolating 
through  and  into  the  plaintiff's  house,  whereby  the  plain- 
tiff's house  was  damaged. 

Demurrer  to  the  claim,  on  the  ground  that  the  acts,  mat- 
ters, and  things  alleged  to  have  been  done  by  the  defend- 
ants do  not  give  rise  to  any  right  of  action  on  the  part  of 
the  plaintiff. 

Feb.  8,  9.  Herschell,  Q.C.,  and  O.  Bruce^  for  the  de- 
fendants in  support  of  the  demurrer:  The  statement  of 
claim  discloses  no  cause  of  action.  The  plaintiff's  com- 
plaint is  that  the  defendants  have  raised  the  soil  of  their 
own  land,  within  their  own  boundary  wall ;  that  the  plain- 
tiff has  built  his  house  against  the  defendants'  wall,  and 
that  the  rain  falling  on  the  defendants'  soil  so  raised  oozes 
through  the  defendants'  wall  and  runs  on  to  the  plaintiff's 
land  and  causes  damp  to  his  house.  The  question  then  is, 
what  duty  is  there  on  the  defendants  not  to  do  the  acts,  on 
their  own  land,  of  which  the  plaintiff  complains.  This  is 
not  a  case  where  tilth,  or  water  has  been  collected  in  an  ar- 
tificial reservoir  and  then  let  loose,  but  the  alleged  injury  is 
170]  caused  by  the  natural  *rain-fall  percolating  into  the 
plaintiff's  land.  The  claim  is  first  set  out. without  negli- 
gence, and  then  it  alleges  negligence,  but  in  no  way  can  the 
plaintiff  impose  a  duty  on  the  defendants,  not  even  by- 
alleging  negligence.  The  plaintiff  is  seeking  to  put  a  limi- 
tation on  an  owner  as  to  the  manner  in  which  he  shall  use 
his  land.  Fletcher  v.  jRj/lafids  {')  has  no  application  ;  the 
case  most  analogous  to  tiie  present  is  Wilson  v.  WaddelH^). 
There  the  phiintiff  and  defendant  owned  coal  mines  under 
their  respective  land.      The  coal  in  the  defendant's  mine 

0)  Law  Rep.,  8  H.  L.  C,  330.  (*)  2  App.  Gas.,  96. 
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cropped  out  to  the  surface  of  the  defendant's  land,  and  as 
each  had  worked  out  his  mine  there  was  a  free  communica- 
tion under  ground  between  the  land  of  the  plaintiff  and  the 
defendant.  By  reason  of  the  minerals  being  near  the  sur- 
face in  the  defendant's  mine,  the  surface  sunk,  making 
large  fissures,  so  that  the  rain,  which  before  had  fallen  on 
an  impervious  bed  of  clay  forming  a  water-tight  roof  over 
the  land,  made  its  way  into  the  fissures  and  so  fell  through 
into  the  defendant's  mine  and  then  ran  down  into'the  plain- 
tiffs mine.  The  plaintiffs  contention  was  that  the  defend- 
ant had  interfered  with  the  natural  condition  of  the  surface 
of  his  land,^which  by  its  natural  drainage  carried  off  the 
water,  and  had  thereby  let  the  water  come  down  into  the 
plaintiffs  mine  and  injured  him.  The  House  of  Lords  held 
that  as  the  rain  which  fell  upon  the  land  had  merely  perco- 
lated and  gravitated  in  a  different  way  from  that  in  which 
it  would  if  the  surface  had  been  left  unchanged,  the  plain- 
tiff had  no  right  of  action  ;  that  the  defendant  had  a  right 
to  use  his  land  as  he  pleased,  and  that  a  servitude  to  pre- 
vent such  an  user  must  be  founded  on  something  more  than 
mere  neighborhood.  If  the  defendants  had  made  a  defined 
flow  of  water  into  their  neighbor's  land  that  might  give  a 
cause  of  action,  but  the  distinction  is  that  where  water 
flows  on  to  the  adjoining  land  merely  by  natural  gravita- 
tion there  is  no  cause  of  action.  Baird  v.  Williamson  {')^ 
Smith  w/FletcJieri^)^  and  Crompton  v.  Leai^)^  are  cases  of 
the  diversion  of  streams  running  in  defined  channels.  Even 
if  water  was  artificially  collected  and  escaped  by  vis  major 
so  as  to  injure  an  adjoining  owner,  no  compensation  can  be 
obtained  for  the*in]ury:  Nicholls  v.  Marsland{*).  [171 
Broder  v.  Saillard(^)  is  not  an  authority  against  the  de- 
fendants, although  it  may  contain  some  dicta  which  are  ad- 
verse to  them. 

In  paragraph  6  the  word  "negligently"  is  used,  but  un- 
less a  duty  is  shown  to  exist  the  breach  of  which  gives  a 
cause  of  action,  the  mere  use  of  the  word  "negligently" 
carries  the  case  no  further.  The  defendants  had  a  right  to 
put  the  soil  on  their  own  land  ;  it  is  difficult  to  understand 
how  a  man  can  do  a  thing  negligently  on  his  own  land,  but 
even  assuming  it  was  negligently  done,  that  will  not  avail 
the  plaintiff ;  the  mere  allegation  that  the  act  was  done  neg- 

(')  15C.  B.(N.S.),876;  38  L.  J.  (C.P.),  (»)  Law  Rep.,   19  Eq.,  at  p.  126;   11 

101.  Enfi^.  Rep.,  729. 

(*)  Law  Rep.,  9  Ex.,  64;   8  Eiig.  R.,  (*)  Law  Rep.,  10  Ex.,  255;    H  Eng. 

510.  R(*p.,  588.                            « 

(')  2  Ch.  D.,  692;  17  Eng.  Rep.,  693. 
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ligently  is  not  sufficient:  Gautret  y.  Eg€rton{');  Brine  v. 
Great  Western  Ry.  Co.  (*).  Neither  does  paragraph  7  show 
any  caase  of  action;   in  that  paragraph  the  plaintiff  com- 

Elains  that  the  defendants  were  guilty  of  negligence  in  not 
uilding  a  wall  on  their  own  land,  of  sufficient  thickness  to 
keep  the  water  which  falls  on  the  defendants'  land  from 
percolating  into  the  plaintiff's  land.  Xo  such  duty  can  be 
imposed  on  the  defendants. 

Feb.  11.  Waddy,  Q.C.,  and  John  Edge^  for  the  plaintiff, 
contra :  Paragraphs  6  and  7  disclose  a  good  cause  of  action. 
Gautret  v.  Egerton  (*)  has  no  application.  The  principle  on 
which  that  case  was  decided  is,  that  where  a  man  comes  on 
to  another's  land  without  invitation  and  he  is  injured  he  has 
no  cause  of  action.  Wilson  v.  WaddeU  (*),  chiefly  relied  on 
for  the  defendants  is  also  inapplicable.  The  question  there 
decided  was  that  the  right  to  work  mines  is  a  right  of  prop- 
erty which  when  duly  exercised  begets  no  responsibility. 
The  defendant  in  that  case  was  making  a  natural  use  of  his 
land  which  caused  the  subsidence ;  but  in  the  present  case 
the  raising  of  the  surface  in  the  defendants'  land  was  an 
artificial  erection,  and  if  in  consequence  more  water  than 
was  wont  flows  into  the  adjoining  land  and  causes  an  injury 
an  action  lies.  The  cases  cited  on  behalf  of  the  defendants 
relate  to  mining,  and  the  principle  on  which  they  rest  is  ex- 
plained in  Crompton  v.  Lea  (*).  It  is  there  said,  "  The  party 
172]  *who  has  got  the  mine  in  the  dip  must  take  the  risk 
of  the  water  flowing  when  the  mining  operation  is  going  on 
in  a  regular  way.  Every  one  has  a  right  to  use  his  land  or 
his  mine  and  make  the  most  of  it,  subject  ordinarily  to  the 
rule  that  he  must  use  his  property  so  as  not  to  injure  his 
neighbor.  Ordinarily  he  is  bound  to  take  care  that  nothing 
wanders  from  his  property  on  to  his  neighbor's  so  as  to  in- 
jure him.  But  in  applying  that  qualification  of  the  ordinary 
rule  it  is  well  settled  that  the  case  of  underground  water 
flowing  from  ordinary  and  proper  mining  operations  does  not 
come  within  it,  and  therefore  the  lower  proprietor  must  take 
subject  to  the  risk.  That  is  what  cases  like  Sniiih  v.  Ken- 
dricki^)  decide.  On  the  other  hand,  Baird  v.  William^ 
son  (')  is  an  example  of  a  case  of  a  different  kind,  where  it 
is  said,  '  If  you  do  work  you  must  only  work  in  the  ordi- 
nary proper  and  skilful  way,  and  must  not  accumulate  a 

(^)  Law  Rep..  2  C.  P.,  at  p.  874.         (*)  Law  Rep..  19  Eq..  at  p.  126;  11 
(«)  2  B.  «k  S..  402.  Ens:.  R.,  729. 

e)  Law  Kcp.,  2  C.  P.,  371.  (*)  7  C.  B..  515  :  18  L.  J.  (C.P.).  172. 

{*)   2  Ap.  Ca3.,  95.  (')  15  C.  B.  (X.S.),  376 ;  33  L.  J.  (C.P.), 

aOI. 
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mass  of  water,  and  then  throw  that  water  in  a  mass  on  the 
proprietor  whose  mine  is  lower  down.'  ...  In  respect  of 
that  an  action  will  lie."  The  case  which  most  nearly  resem- 
bles the  present  is  Broder  v.  Saillard  (*),  and  is  an  authority 
in  favor  of  the  plaintiff.  There  the  plaintiff  and  defendant 
were  adjoining  occupiers ;  the  defendant's  stable  was  erected 
on  a  mound  of  made  earth,  which  caused  the  damp  to  per- 
colate through  the  wall  of  the  plaintiff's  house,  and  it  was 
decided  that  in  whatever  way  water,  whether  from  rain  or 
otherwise,  is  caused  to  flow  on  to  a  neighbor's  land  by 
means  of  an  artificial  work,  the  owner  may  maintain  an 
action  for  anv  injury  sustained  by  him.  Acton  v.  Blun- 
delH^)  and  ChaseTnorew.  Jiichards{')  are  cases  relating  to 
the  flow  of  water  underground,  and  are  governed  by  a  rule 
of  law  which  has  no  application  to  the  present  case. 
Her  Schelly  Q.C.,  in  reply. 

Cur.  adv.  vult 

March  1.  The  judgment  of  the  Court  (Bramwell,  Brett, 
and  Cotton,  L.J  J.)  was  delivered  by 

Cotton,  L.  J.:  In  this  case  the  plaintiff  has  brought  au 
action  *for  injury  alleged  to  have  been  caused  to  his  [173 
house,  which  abuts  on  a  wall  of  the  defendants,  by  certain 
acts  done  by  the  defendants  on  their  own  land.  The  ques- 
tion is  raised  on  demurrer  to  the  statement  of  claim,  and 
the  question  therefore  is  whether  that  alleges  a  good  cause 
of  action.  [The  Lord  Justice  read  the  statement  of  claim, 
except  paragraph  7.]  It  is  unnecessary  to  read  the  seventh 
paragraph,  because  it  is  based  on  a  supposed  obligation  of 
the  railway  company  to  make  their  wall  water-tight,  but  in 
our  opinion  there  is  no  such  obligation,  and  if  the  statements 
contained  in  the  preceding  paragraphs  do  not  show  a  cause 
of  action,  the  statements  oi  the  seventh  paragraph  do  not 
enable  the  plaintiff  to  sustain  this  action. 

For  the  purposes  of  our  decision,  we  must  assume  that 
the  plaintiff  has  sustained  substantial  damage,  and  we  must 
construe  the  statement  as  alle^ng  that  the  surface  of  the 
defendants'  land  has  been  raised  by  earth  and  rubbish 
placed  thereon,  and  that  the  consequence  of  this  is  that  rain 
water  falling  on  the  defendants'  land  has  made  its  way 
through  the  defendants'  wall  into  the  house  of  the  plaintiff, 
and  has  caused  the  injury  complained  of.  The  question  is, 
are  the  defendants,  admitting  this  statement  to  be  true, 
liable  to  the  plaintiff?  and  we  are  of  opinion  that  they  are. 
The  heap  or  mound  on  the  defendants'  land  must,  in  our 

<»)  2  Ch,  D.,  692;  17  Eng.  R.,  693.      (»)  12  M.  &  W.,  324.      («)  7  H.  L.  C,  349. 
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opinion,  be  considered  as  an  artificial  work.  Every  occu- 
pier of  land  is  entitled  to  the  reasonable  enjoyment  thereof. 
This  is  a  natural  right  of  property,  and  it  is  well  established 
that  an  occupier  of  land  may  protect  himself  by  action 
against  any  one  who  allows  any  filth  or  any  other  noxious 
thing  produced  by  him  on  his  own  land  to  interfere  with 
this  enjoyment.  We  are  further  of  opinion  that,  subject  to 
a  qualification  to  be  hereafter  mentioned,  if  anyone  by  arti- 
ficial erection  on  his  own  land  causes  water,  even  though 
arising  from  natural  rain  fall  only,  to  pass  Into  his  neigh- 
bor's land,  and  tlius  substantially  to  interfere  with  his  en- 
joyment, he  will  be  liable  to  an  action  at  the  suit  of  him 
who  is  so  injured,  and  this  view  agrees  with  the  opinion  ex- 
pressed by  the  Master  of  the  Rolls  in  the  case  of  Broder  v. 
Saillardi^),  I  have  limited  this  statement  of  liability  to 
liabilitj^  for  allowing  things  in  themselves  offensive  to  pass 
174]  into  a  neighbor's  property,  *and  for  causing  by  arti- 
ficial means  things- in  themselves  inoffensive  to  pass  into  a 
neighbor's  property  to  the  prejudice  of  his  enjoyment 
thereof,  because  there  are  many  things  which  when  done  on 
a  man's  own  land  (as  building  so  as  to  interfere  with  the 
prospect,  or  so  as  to  obstruct  lights  not  ancient)  are  not  ac- 
tionable, even  though  they  interfere  with  a  neighbor's  en- 
joyment of  his  property.  But  it  is  urged  that  this  is  at 
variance  with  the  decision  that  if,  in  consequence  of  a  mine 
owner  on  the  rise  working  out  his  minerals,  water  comes  by 
natural  gravitation  into  the  mines  of  the  owner  on  the  deep, 
the  latter  mine  owner  cannot  maintain  any  action  for  the  loss 
which  he  thereby  sustained.  But  excavating  and  raising 
the  minerals  is  considered  the  natural  use  of  minei*al  land, 
and  these  decisions  are  referable  to  this  principle,  that  the 
owner  of  land  holds  his  right  to  the  enjoyment  thereof,  sub- 
ject to  such  annoyance  as  is  the  consequence  of  what  is 
called  the  natural  user  by  his  neighbor  of  his  land,  and  that 
when  an  interference  with  this  enjoyment  by  something 
in  the  nature  of  nuisance  (as  distinguished  from  an  inter- 
ruption or  disturbance  of  an  easement  or  right  of  property 
in  ancient  lights,  or  the  support  for  the  surface  to  which 
every  owner  of  property  is  entitled),  is  the  cause  of  com- 
plaint, no  action  can  be.  maintained  if  this  is  the  result  of 
the  natural  user  by  a  neighbor  of  his  land.  That  this  is  the 
principle  of  these  cases  appears  from  the  case  of  Wilson  v. 
Waddell  ("),  and  from  what  is  said  by  the  Lord  Chancellor 
in  FletcJier  v.  Rylands  (*).     Moreover,  the  cases  referred  to 

(9  2  Ch.  D.,  at  p.  700 )  17  Eng.  R.,  700.  («)  2  Ap.  Cas.,  96. 

(3)  Law  Rep.,  8  H.  L.  C,  330. 
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liave  laid  down  that  a  mine  owner  is  exempt  from  liability, 
for  water  ^liich  in  consequence  of  his  works  flows  by  gravi- 
tation into  an  adjoining  mine,  only  if  his  works  are  carried 
on  with  skill  and  in  the  usual  manner;  and  in  the  present 
ease  it  is  stated  that  the  defendants  have  conducted  this 
operation  negligf^ntly  and  improperly.  The  decisions,  there- 
fore, as  regards  the  rights  of  adjoining  mine  owners,  do  not 
enable  the  defendants  to  discharge  themselves  from  liability. 

It  was  also  argued  that  a  land  owner,  who  by  operations 
on  his  own  land  drains  the  water  percolating  under  ground 
in  the  property  of  his  neighbor,  is  not  liable  to  an  action 
by  the  man  whose  land  is  thus  deprived  of  its  natural 
moisture,  and  this  it  was  argued  *was  inconsistent  [175 
with  a  judgment  for  the  plaintiff  on  a  statement  alleging  as 
a  cause  of  action  an  alteration  in  the  percolation  of  water. 
It  is  sufficient  to  say  that  no  one  can  maintain  an  action 
unless  there  is  some  injury  to  something  to  which  the  law 
recognizes  his  tide,  and  the  law  does  not  recognize  any  title 
in  a  land  owner  to  water  percolating  through  his  property 
under  ground  and  in  no  definite  channel. 

We  are  of  opinion  that  the  maxim  ^^  sic  utere  tuo  ut 
alienum  non  Icedas^^  applies  to  and  governs  the  present 
case,  and  that  as  the  plaintiff  by  his  statement  oi  claim 
alleges  that  the  defendants  have  by  artificial  erections  on 
their  land  caused  water  to  flow  into  the  plaintiff's  land,  in  a 
manner  in  which  it  would  not  but  for  such  erection  have 
done,  the  defendants  are  answerable  for  th«  injury  caused 
thereby  to  the  plaintiff. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Wright  &  Pilley^  for  Tilley,  Sun- 
derland. 

Solicitors  for  defendants:  Williamson^  Hill  &  Co.j  for 
Richardson,  Gutch  &  Co.,  York. 

See  Moak's  Underhill  on  Torts,  457-  Where  the  situation  of  two  adjoining 

478  ;  26  Eng.  Rep. ,  300  note.  fields  is  such  that  the  surfay  water 

In  respect  to  the  running  off  of  sur-  from  rains  and  melting  snows  flows  nat- 

face  water  caused  bj  rain  or  snow,  an  urally  from  one  field  upon  the  other, 

owner  of  land  is  not  prevented  from  the  owner  of  the  upper  field  may  not 

filling  up  wet  and  marshy  places  on  his  construct  drains  or  trenches  so  as  to 

own  soil,  for  its  improvement  and  his  concentrate 'the  flow  of  water  upon  the 

own  advantage,  because  his  neighbor's  lower  field  and  increase  the  wash  upon 

land  is  so  situated  as  to  be  incommoded  the  land. 

by  it ;  nor  because  by  so  doing  he  pre-  The  right  of  the  owner  of  the  upper 

vents  the  water  reaching  a  natural  wa-  field  to  make  drains  on  his  own  land  is 

tercourse  as  it  formerly  did  :  Barkley  «.  restricted  to  such  as  are  required  by 

Wilcox,  13  N.  Y.  Weekly  Dig.,  173;  good   husbandry   and  the   proper  ini- 

24  Alb.  L.  J.,  453,  affirming  9  N.  Y.  provementof  the  surface  of  the  gro\ind. 

Weekly  Dig.,  208,  10  Huu,  320.  and  as  may  be  discharged  into  natural 
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channels  without  inflicting  palpable 
and  unnecessary  injury  on  a  lower  field 
of  an  adjacent  owner :  Teiupleton  v. 
Vosleloe,  72  Ind..  134. 

The  owner  of  land  may,  upon  the 
boundaries  thereof,  not  interfering  with 
any  natural  or  prescriptive  watercourse, 
erect  such  barriers  as  he  may  deem 
necessary  to  keep  off  surface  water  or 
overflowing  floods  coming  from  or 
across  adjacent  lands  ;  and  for  any  con- 
sequent repulsion,  turning  aside  or 
heaping  up  of  these  waters  to  the  injury 
of  other  lands,  he  is  not  responsible  ; 
but  such  waters  as  fall  in  rain  and  snow 
upon  his  lands,  he  must  keep  within 
bis  boundaries  or  permit  them  to  flow 
off  without  artificial  interference,  un- 
less within  the  limits  of  his  own  land 
he  can  turn  them  into  a  natural  water- 
course :  Cairo,  etc.,  «.  Stevens,  73  Ind., 
278. 

A  city  caused  open  paved  gutters  to 
be  constructed  on  the  side  of  a  street, 
and  similar  gutters  to  be  constructed 
on  other  streets  leading  into  it.  At  the 
end  of  the  gutters,  on  the  principal 
streets,  were  underground  drains  lead- 
ing into  a  culvert,  through  which  flowed 
a  natural  watercourse.  In  consequence 
of  this  construction,  quantities  of  sand 
and  filth  were  carried  into  the  water- 
course, causing  it  to  overflow  upon  the 
plaintiff's  land  below  the  culvert,  and 
obstructing  the  passage  of  water  from 
a  drain  which  ran  from  plaintiff's  house 
to  the  watercourse.  Held,  that  if  the 
city  had  diverted  the  water  from  its 
natural  course,  and  had  accumulated 
it  in  such  quantities  as  to  create  a  pri- 
vate nuisance  to  the  plaintiff,  he  could 
maintain  an  action  of  tort  against  the 
city  for  the  injury  caused  thereby : 
Manning  v.  Lowell,  130  Mass.,  21. 

Where  a  city,  in  grading  its  streets, 
by  cutting  ditches  and  drains,  collects 
surface  water  and  casts  it  in  a  body 
upon  tire  lot  or  ground  of  the  proprietor 
below,  unless  it  is  so  cast  into  a  natural 
watercourse,  the  proprietor  sustains  a 
legal  injury,  and  may  recover  in  an 
action  therefor. 

It  is  the  duty  of  a  city,  in  making 
improvements  upon  the  streets,  to  use 
such  skill  that  the  improvements  so 
made  shall  not  change  the  course  of 
the  surface  water  in  such  manner  as  to 
materially  injure  the  property  adjoin- 
ing thereto  :  Qillison  v.  Charleston,  16 
W.  Va.,  282. 


When  persons  owning  lands,  through 
which  runs  a  stream,  permit  and  par- 
ticipate in  the  use  thereof  as  a  sewer, 
they  cannot  enjoin  a  similar  use  by 
others,  if  reasonable  under  the  circum- 
stance, and  no  actual  nuisance  is  thereby 
created.  They  must  be  held  to  have 
waived  their  natural  right  to  purity  in 
the  stream.  Merely  increasing  the  flow 
of  water  in  a  natural  watercourse  does 
not,  like  increasing  the  flow  of  surface 
water,  give  a  right  of  action.  *  Riparian 
owners  cannot  complain  when  such  in- 
crease is  due  to  the  building  or  change 
of  grade  of  streets,  and  the  improve- 
ment of  lots  fairly  within  the  territory 
drained  by  such  watercourse,  when  its 
capacity  is  not  exceeded. 

A  watercourse  in  a  city  is,  within  its 
capacity,  likewise  bound  to  receive  such 
increased  drainage  as  is  due  to  the  in- 
crease of  population  along  it,  including 
such  of  the  drainage  due  to  human 
habitation  as  is  usually  led  into  street 
gutters. 

No  right  of  riparian  owners  is  in- 
vaded when  the  flow  is  increased,  if 
not  beyond  the  stream's  capacity,  by 
dianging  the  grades  of  lots  to  make 
them  conform  to  the  grades  of  streets 
upon  which  they  abut,  although  sur- 
face water  is  thereby  thrown  into  the 
stream  which  naturally  would  not  flow: 
Kemper  «.  The  Widows'  Home,  9  Am. 
Law  Rec.,  731. 

The  statute,  relating  to  the  draining 
of  lands  in  1853  (Rev.  Stat.,  tit.  47), 
does  not  authorize  the  county  court  to 
empower  the  owners  of  lands  to  drain 
them  in  such  a  manner  that  the  water 
will  be  discharged  from  them,  and  be 
deposited,  and  remain,  on  the  land  of 
adjoining  proprietors,  but  only  to  drain 
them  across  such  adjoining  lands : 
French  v.  White,  24  Conn.,  170. 

A  railroad  company,  in  consideration 
of  the  grant  of  a  right  of  way  for  its 
road  through  the  lands  of  the  plain- 
tiff and  of  two  other  adjoining  proprie- 
tors, agreed  to  make  such  culverts  and 
crossings  as  might  be  necessary  to  en- 
able the  parties  "to  reasonably  occupy 
their  lands  to  carry  off  surplus  water," 
etc.,  and  that  upon  the  hillside  of  said 
road  a  sufficient  drain  should  be  made 
and  kept  open  *•  for  the  discharge  of 
the  drainage."  The  company  built  a 
culvert  across  its  road  south  of  and  be- 
low said  lands,  with  which  the  drain 
on  the  hillside  of  the  road  was  con- 
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nected,  and  through  which  the  drain- 
age from  the  lands  of  the  plaintiff  was 
dischiirged. 

Held,  that  the  culverts  and  the  drain 
form  necessary  parts  of  the  plan  or 
means  agreed  on  for  draining  the  lands 
of  the  plaintiff  on  the  hillside  of  the 
railroad,  and  that  for  damages  caused 
to  sQch  lands  by  the  obstruction  of  the 
drain  the  company  Is  liable,  although 
the  obstruction  may  not  have  been  on 
the  lands  of  either  of  the  parties  grant- 
ing the  right  of  way  :  Madden  v.  Rail- 
way Co.,  30  Ohio  St.  Rep.,  46. 

The  breaking  of  a  culvert  under  the 
embankment  of  defendant's  road,  in  a 
freshet,  having  caused  an  accumula- 
tion of  water,  which,  the  embank- 
ment being  opened,  overflowed  plain- 
tiff's land  to  his  damage,  the  circuit 
judge  charged  the  jury  that  if  the  ser- 
vants of  the  defendant  let  off  the 
water,  the  defendant  was  liable  for  the 
actual  damage  therefrom  ensuing  to 
the  plaintiff,  no  matter  how  much  care 
and  caution  they  exercised.  Held,  er- 
roneous, and  that  the  defendant  was 
not  liable  unless  guilty  of  negligence 
in  setting  free  the  accumulated  water  : 
Mills  f>.  &.  &  C.  R.  R.  Co.,  13  S.  C,  97. 

A  railroad  company,  whose  road  was 
bailt  upon  a  right  of  way  granted  to 
the  company  by  the  proprietor  for  that 
purpose,  so  constructed  its  roadbed  and 
ditches  as  to  collect  and  discharge 
water  upon  adjacent  lands  of  the  lat- 
ter. In  an  action  against  the  company 
to  recover  for  the  damages  thus  sus- 
tained, the  evidence  was  conflicting  as 
to  whether  the  water  was  that  of  a 
running  strejim  or  natural  watercourse, 
or  whether  it  was  simply  surface  water. 
The  trial  court,  after  instructing  the 
jury  as  to  what  constitutes  surface 
water,  and  what  a  stream  or  water- 
course, further  instructed  them  in  sub- 
stance aa  follows  : 

1.  That  if  the  water  was  surface  wa- 
ter the  company  was  not  liable,  pro- 
vided its  roadbed  and  ditches  were  con- 
structed with  reasonable  care  and  skill 
with  reference  to  the  use  of  the  same 
for  railroad  purposes.  The  company 
was  not  bound  to  make  ditches  to  pro- 
tect plaintiff's  land  from  injury  from 
surface  water. 

2.  But  if  the  water  was  that  of  a 
stream  or  natural  watercourse,  and  it 
was  diverted  from  its  natural  channel, 
the    company    was   liable :    provided, 
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however,  that  plaintiff  could  not  re- 
cover for  damages  which  he  might  have 
averted  at  comparatively  small  cost. 

The  company  was  bound  to  make 
sufficient  ditches  and  passages  to  con- 
duct the  water  away,  and  prevent  it 
from  injuring  plaintiff ;  but  if  it  did 
not  do  so,  it  was  the  duty  of  plaintiff 
to  use  all  reasonable  means  to  avert 
and  avoid  injury  by  the  construction  of 
ditches  and  levees  himself  within  a 
reasonable  time,  if  the  same  could  be 
done  at  a  reasonable  amount  of  labor 
and  expense.  On  appeal  by  the  com- 
pany from  a  verdict  and  judgment  for 
plaintiff  : 

Held,  that  the  company  had  no  right 
to  complain  of  these  instructions : 
Munkers  v.  The  Kansas,  etc.,  72  Mo., 
514. 

If  a  municipal  corporation  in  chang- 
ing the  grade,  by  raising  or  depressing 
its  streets,  permanently  damages  pri- 
vate property  without  acquiring  the 
right  to  do  so,  and  if  demanded,  by 
paying  just  compensation  therefor,  it 
violates  section  9  of  the  bill  of  rights, 
which  declares  that  private  property 
shall  not  be  taken  or  damnged  for  pub- 
lic use  without  just  compensation. 

The  first  clause  of  section  9  of  the 
bill  of  rights,  ex  proprio  vigore,  pro- 
tects private  property  from  damage  for 
public  use  without  just  compensation. 

Where  the  constitution  forbids  a 
damage  to  private  property  and  points 
out  no  remedy,  and  no  statute  gives  a 
remedy  for  the  invasion  of  the  right  of 
property  thus  secured,  the  common 
law,  which  gives  a  remedy  for  every 
wrong,  will  furnish  the  appropriate 
action  foV  the  redress  of  such  griev- 
ances :  Johnson  v.  Parkersburg,  16 
W.  Va.,  402. 

The  defendant  claimed  that  the  city 
had,  before  the  injury,  by  legal  pro- 
ceedings, taken  the  entire  brook  for  a 
public  sewer,  and  that  the  channel 
within  his  own  premises  had,  under 
those  proceedings,  passed  out  of  his 
control  and  into  that  of  the  city. .  The 
plaintiff  claimed  that  the  proceedings 
were  not  regular  and  complete,  and 
had  not  vested  a  legal  right  to  the 
sewer  in  the  city.  Held,  that  the 
question  was  whether  the  city  had  in 
fact  taken  possession  and  control  of 
the  channel  for  a  sewer,  the  defendant 
being  liable  for  the  continuance  of  the 
nuisance,    without    reference    to   the 
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legal  proceedings,  so  long  as  the  actual 
possession  and  control  had  not  passed 
from  him  to  the  city :  Sellick  tj.  Hall, 
47  Conn.,  260. 

Where  different  parties  pollute  a 
stream  by  the  discharge  of  sewerage 
therein,  each  from  his  own  premises, 
and  each  acting  separately  and  inde- 
pendently of  the  others,  one  of  the 
number  is  not  liable  for  all  the  injury 
Buffered  by  another,  because  of  the 
nuisance  thus  created  :  each  is  liable 
only  to  the  extent  of  the  wrong  com- 
mitted by  him.  The  authorities  hold- 
ing, that  where  a  direct  personal  injury 
is  occasioned  by  the  separate  and  con- 
curring negligence  of  two  or  more  par- 
ties, an  action  against  one  or  all  will 
lie,  and  those  holding  that  an  equitable 
action  will  lie  to  restrain  parties  who 
are  severally  contributing  to  a  nui- 
sance, distinguished :  Chipman  «. 
Palmer,  77  N.  Y.,  51. 

Where  two  or  more  parties  act  each 
for  himself,  in  producing  a  result  in- 
jurious to  plaintiff,  they  cannot  be  held 
jointly  liable  for  the  acts  of  each  other. 

The  owner  of  upper  land,  who  has 
for  more  than  five  years  enjoyed  the 
privilege  of  running  the  waste  water 
used,  from  artificiid  sources,  for  the 
purpose  of  irrigating  his  land,  does  not 
acquire  an  easement  to  run  the  same 
over  the  lower  lands  in  such  unreason- 
able or  unnatural  quantities  as  to  dam- 
age the  property  of  such  lower  land- 
•  owners,  and  an  injunction  will  issue 
to  prevent  such  injury,  although  the 
parties  enjoined  are  not  jointly  liable 
for  the  damages  :  Blaisdell  v.  Stephens, 
14  Nev.,  17  ;  S.  C,  33  Am.  Rep.,  523, 
526  note. 

The  defendant  had  constructed  a 
covered  channel  for  a  small  brook  that 


ran  through  his  premises  in  the  city  of 
N.  This  channel  proved  insufficient 
for  the  flow  of  all  the  water  that  came 
down  the  brook  in  times  of  heavy  rain, 
and  by  its  obstruction  caused  the  water 
to  overflow  upon  and  injure  the  adjoin- 
ing premises  of  the  plaintiff.  The 
city,  since  the  defendant's  channel  was 
made,  had  constructed  several  sewers 
and  drains  which  emptied  int4>  the  brook 
above  his  premises,  by  which  a  consid- 
erable quantity  of  sewage,  and  of  sur- 
face water  that  it  was  claimed  would 
have  gone  in  other  directions,  was  let 
into  the  brook.  In  a  suit  for  the  dam- 
age to  the  plaintiff's  property  it  waa 
held: 

1.  That  the  defendant  was  not  liable 
for  any  damage  beyond  that  caused  by 
the  natural  flow  of  the  water,  includ- 
ing its  increased  flow  from  heavy  rains 
and  other  ordinary  natural  causes. 

2.  That  it  was  no  reason  for  holding 
the  defendant  liable  for  more  than  this, 
that  the  proportion  of  the  damage  done 
by  the  overflow  of  the  natural  water 
of  the  brook  was  difficult  of  ascertain- 
ment :  Sellick  v.  Hall,  47  Conn.,  260. 

In  an  action  for  damages  to  a  house 
by  excavations  in  the  street,  it  appeared 
that  a  part  of  the  work  of  excavating 
was  done  by  the  defendant,  and  a  part 
by  others,  but  the  verdict  against  the 
defendant  was  for  the  entire  damage, 
partly  caused  by  others.  There  waa 
no  such  exception  taken  by  the  defend- 
ant as  raised  the  question  of  the  ad- 
missibility of  this  evidence  or  its  sub- 
mission to  the  jury.  The  judgment 
on  such  verdict  was  therefore  affirmed 
on  appeal,  but  an  order  denying  a  new 
trial  reversed,  on  the  ground  that  the 
verdict  was  against  evidence  :  Burns 
V.  Dillon,  12  N.  Y.  Week.  Dig.,  473. 
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[3  Common  Pleas  Division,  175.] 
Jan.  25,  1878. 

Bath,  Appellant;  White,  Respondeat 

lAceimng  Act,  1872,  36  &  86  Viet,  e.  94,  #.  5 — Sale  of  Beer  by  a  Pertton  iiol  licensed  to 
sell  the  9atne  to  be  drunk  on  the  Premvteg. 

The  defendant,  a  person  licensed  to  sell  beer  not  to  be  drunk  on  the  premises, 
8*>ld  beer  to  Y.,  who  brought  a  jujj  for  it  and  carried  it  across  the  highway  to  the 
cottage  of  one  S.,  about  fourteen  yards  from  the  defendant's  premises,  and  handed 
the  jujr  to  S.,  who  was  standing  in  his  own  gjarden.  S.,  having  drunk  some  of  the 
beer,  returned  the  jug  over  the  wall  to  Y.  and  others,  who  also  drank  of  it  standing 
on  the  pathway  close  to  the  wall.  The  jug  was  refilled  two  or  three  times,  and  the 
beer  drunk  in  the  same  way.  The  defendant  received  the  money  for  the  beer  on 
each  occasion,  and  saw  or  might  have  *een  what  was  going  on : 

Held,  that  this  evidence  did  not  justify  a  conviction  of  the  defendant  under  85  A  86 
Tict.  c.  94,  8.  6,  for  permitting  drinking  "on  the  premises  where  the  beer  was 
sold,  or  on  any  highway  adjoining  or  near  such  premises,  with  the  privity  or  con- 
sent of  the  seller." 

Case  stated  by  justices  for  the  county  of  Wilts  under  20 
&  21  Vict.  c.  43. 

An  in  formation,  under  s.  5  of  the  Licensing  Act,  1872,  was 
*preferred  by  the  respondent  against  the  appellant,  [176 
charging  that  J.  Sawyer  and  I.  York  did  purchase  certain 
intoxicating  liquor,  to  wit,  two  quarts  of  beer,  from  E.  Bath 
(the  appellant),  beerhouse  keeper,  who  was  not  then  licensed 
to  sell  the  same  to  be  drunk  on  the  premises,  and  did  unlaw- 
fully drink  the  said  liquor  on  a  certain  highway  adjoining 
or  near  such  licensed  premises,  with  the  privity  of  the  ap- 
pellant, was  heard  and  the  appellant  convicted. 

The  facts  deposed  to  were  as  follows.  The  appellant  held 
a  license  to  sell  beer  to  be  drunk  off  the  premises,  and  was 
not  a  licensed  victualler.  On  the  1st  of  September,  1877, 
about  two  o'clock  in  the  afternoon,  a  police  constable  saw 
the  appellant  with  two  men  named  Sawyer  and  Clark  stand- 
ing outside  the  appellant's  front  door.  Sawyer  was  sent  to 
fetch  a  jug  from  a  cottage  near,  which  he  took  inside  the 
house,  and  shortly  after  came  out  with  it  filled  with  liquor, 
which  he  took  to  the  opposite  side  of  the  road  and  com- 
menced drinking  in  company  w^ith  several  other  persons. 
The  witness  then  went  over  and  asked  to  partake  of  the 
liquor.  He  drank  some,  and  found  it  was  beer.  Close  to 
the  spot  where.  Sa>vyer  and  the  others  were  standing  was  a 
wall  which  divides  the  public  footpath  from  the  garden  of  a 
man  named  George  Sheppard.  The  beer  was  handed  over 
the  wall  to  Sheppard.  .The  space  between  the  front  of  the 
appellant's  house  and  Sheppard's  wall  is  the  public  high- 
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way  leading  from  Melksham  to  Bath,  through  the  village  of 
Atworth.  The  width  of  the  road  and  footpath  was  about 
ted  yards.  Sheppard  and  his  wife  partook  of  the  beer  over 
their  garden  wall,  and  did  not  leave  their  premises.  Saw-" 
yer,  a  man  named  York,  Clark,  and  Cottell,  and  several 
others,  remained  on  the  footpath  drinking.  During  the 
whole  time  the  witness  was  present,  the  appellant  remained 
outside  her  house  about  three  or  four  yards  into  the  road 
looking  at  the  men  on  the  opposite  side  and  passing  remarks 
to  the  witness.  When  the  jug  was  empty,  it  was  taken  by 
York  to  the  appellant  standing  at  her  front  door.  He  asked 
her  for  another  quart,  and  he  (witness)  heard  her  say  to 
York,  "  Who  is  going  to  pay  for  it  ?"  The  appellant's  ser- 
vant Elizabeth  Watts  took  the  jug  inside,  and  brought  it 
back  again  full^of  liquor,  and  handed  it  to  York,  who  drank 
from  it.  When  Elizabeth  Watts  handed  the  jug  to  York, 
he  gave  the  appellant  something  which  he  (the  witness)  be- 
177]  lieved  *to  be  money.  After  waiting  about  twenty 
minutes,  the  witness  left,  and  when  he  left  the  men  were  still 
drinking  on  the  pavement,  and  the  appellant  was  still  stand- 
ing outside  her  house. 

In  cross-examination  the  witness  further  stated,  that  the 
jug  was  not  fetched  from  Sheppard' s  wall ;  that  the  men  did 
not  drink  until  they  got  over  the  gutter  on  the  other  side  of 
the  road;  that  the  appellant  did  not  enter  her  house  the 
whole  time  he  was  there,  but  remained  outside ;  that,  when 
the  jug  was  filled  the  second  time,  York  drank  out  of  it 
almost  in  the  centre  of  the  highway. 

This  was  all  the  evidence  tendered  on  the  part  of  the  re- 
spondent ;  and  it  was  contended  on  behalf  of  the  appellant, — 
1.  That,  upon  the  facts  stated,  no  offence  was  committed 
within  the  meaning  of  the  6th  section  of  the  Licensing  Act, 
1872;  and  three  witnesses  were  called,  viz.,  George  Shep- 
pard, Isaac  York,  and  Elizabeth  Watts. 

Sheppard  stated  that,  on  the  1st  of  September,  he  handed 
York  a  jug  from  his  own  house,  and  gave  him  money  with 
directions  what  to  do  with  it ;  that  at  the  time  he  did  so,  he 
was  in  his  own  garden,  which  is  opposite  the  appellant's 
house ;  that,  according  to  his  directions,  he  saw  York  go 
with  the  jug  to  the  appellant's  house,  and  afterwards  he 
brought  the  jug  filled  with  beer  to  him ;  that  he  watched 
York  the  whole  time,  and  was  certain  he  did  not  drink  any 
of  the  beer  in  the  road  before  handing  the  jug  to  him  over 
his  wall  into  his  garden  ;  that  he  (tlie  witness)  drank  some 
of  the  beer,  and  invited  several  friends  who  were  present  to 
drink  some ;  that  York  afterwards  had  the  jug  refilled  at  his 
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own  expense,  that  the  appellant  had  no  control  over  any  of 
their  actions,  and  did  not  carry  on  a  conversation  with  any 
of  the  party.  On  cross-examination,  the  witness  stated  that 
he  saw  Elizabeth  Watts  once  or  twice,  but  did  not  see  her 
do  anything;  that  the  drinking  occupied  about  half  an 
hour ;  that  the  main  part  of  the  beer  was  drunk  in  the  gar- 
den ;  and  that  Sawyer  and  York  stood  on  the  pavement 
outside  his  garden  when  they  drank. 

York  stated  that  Sheppard  gave  him  a  jug  and  the  money 
to  pay  for  the  beer  ;  that  he  went  across  to  Mrs.  Bath's  for 
the  beer  ;  that  it  was  drawn  for  him  by  Elizabeth  Watts,  and 
paid  for  over  the  counter ;  that  Sheppard  was  standing  in 
nis  own  garden  about  ^fourteen  yards  from  the  ap-  [178 
pellant's  door ;  that  he  (the  witness)  gave  the  beer  to  Shep- 
pard, who  drank  first ;  that  Sheppard  handed  the  jug  back 
over  the  wall,  and  asked  him  to  drink ;  that  he  (the  witness) 
drank  close  to  the  wall  of  the  garden ;  that  the  appellant 
was  not  there  ;  that  he  did  not  see  her  till  he  fetched  the 
other  quart ;  that  Elizabeth  Watts  drew  the  beer,  and  he 
(the  witness)  paid  for  it,  and  also  for  two  ounces  of  tobacco ; 
that  he  took  it  to  Sheppard  ;  that  he  did  not  tell  the  appel- 
lant where  he  was  going  to  take  It ;  and  that  she  was  tnen 
in  the  parlor  at  the  back  of  the  shop,  and  could  not  see 
Sheppard' 8  premises. 

This  evidence  was  corroborated  by  Elizabeth  Watts,  as- 
sistant to  the  appellant. 

The  appellant  herself  was  not  called. 

The  justices  being  of  opinion  that,  upon  the  evidence  be- 
fore them,  the  intoxicating  liquor  was  purchased  by  Saw- 
yer and  York  from  the  appellant  or  from  her  servant 
Elizabeth  Watts,  and  was  drunk  upon  the  highway  upon 
adjoining  or  near  the  appellant's  premises,  and  that  such 
drinking  was  with  the  privity  of  the  appellant  within  the 
intent  and  meaning  of  the  5th  section  of  the  Licensing  Act, 
1872,  gave  their  determination  against  the  appellant  as  be- 
fore stated. 

Finlay^  for  the  appellant :  There  was  no  reasonable  evi- 
dence to  warrant  this  conviction.  The  question  turns  upon 
sect.  5   of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  04)  ('). 

(^)  85   &  86  Vict.  c.  94,  8.  6,  enacts  privity  or  consent,"  be  liable  to  certain 

that,  "  if   any  purchaser  of  any   intoxi-  penalties ;  and  that,  "  for  the  purposes  of 

catinj^  liquor   from  a  person  who  is  not  this    section,   the    expression   *  premises 

licensed  to  sell  the  same  to  be  drunk  on  where  the  same  is  sold  *  shall  include  any 

the  preinises.  drinks  snch  liquor  on  the  premises  adioinine  or  near  the  premises 

premises  where  the  same  is  sold,  or  on  any  where  the  liquor  is  sold,  if  belonging  to 

hij,'hwjiy  adjoining  or  near  such  premises,  the  seller  of  the  liquor  or  under  his  con- 

the  seller  of  such  liquor  shall,  if  it  shall  trol,  or  used  by  his  permission," 


appear  that  such  drinking  was  with  his 
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This  section  was  probably  framed  to  meet  the  difficulty 
which  arose  in  Deal  v.  Schqfield  (*).  The  defendant  there 
was  a  person  licensed  to  sell  beer  not  to  be  drunk  on  the 
premises :  his  servant  handed  beer  in  a  mug  of  the  defend- 
ant's through  an  open  window  of  the  defendant's  premises 
179]  to  a  person  who,  after  paying  for  it,  drank  *it  imme- 
diately standing  on  the  highway  as  close  as  possible  to  the 
window  :  and  it  was  held  that  this  evidence  did  not  justify 
a  conviction  of  the  defendant  under  3  &  4  Vict.  c.  61, 
8.  13  (•),  for  '^selling  beer  to  be  consumed  on  the  premises 
where  sold."  The  facts  in  the  present  case  show  that  the 
appellant  had  committed  no  offence.  She  could  exercise  no 
control  over  those  who  consumed  the  beer  ;  and,  even  if  they 
liad  been  guilty  of  an  infraction  of  the  law,  there  is  no  evi- 
dence that  it  was  done  with  her  privity  or  consent.  The 
beer  on  each  occasion  was  consumed  by  Sheppard  and  his 
friends,  they  being  either  in  his  garden  or  upon  the  foot- 
path immediately  against  his  wall,  which  was  about  four- 
teen yards  from  the  appellant's  premises.  It  can  make 
no  difference  that  the  person  who  fetched  the  beer  on  one 
of  those  occasions  may  have  tasted  it  whilst  crossing  the 
highway. 

No  counsel  appeared  for  the  respondent. 
.  LiNDLEY,  J.:  I  have  come  to  the  conclusion  that  the 
conviction  in  this  case  ought  to  be  reversed,  on  the  ground 
that  there  was  no  reasonable  evidence  that  there  was  a  sale 
of  the  beer  by  the  appellant  "  to  be  drunk  on  her  premises, 
or  on  any  highway  adjoining  or  near  to  such  premises,  with 
her  privity  or  consent."  She  had  a  perfect  right  to  sell 
beer  to  be  carried  to  Sheppard' s  cottage,  and  she  is  not  to 
be  held  responsible  for  what  he  did  with  it.  Instead  of  in- 
viting his  friends  into  his  garden  to  drink  the  beer,  he 
thought  fit  to  hand  it  to  them  over  the  wall.  If  the  magis- 
trates proceeded  upon  the  ground  that  the  appellant  knew 
that  the  beer  was  was  to  be  drunk  upon  the  highway  ad- 
joining her  premises,  I  think  there  is  no  evidence  to  sup- 
port their  conviction.  The  word  "knowledge"  is  not  used 
in  the  act.  The  tirst  transaction  was  clearly  a  bona  fide  sale 
of  the  beer  to  be  consumed  off  the  premises ;  and  the  sub- 
sequent transactions  were  a  mere  continuation  of  the  first. 
If  the  evidence  had  clearly  shown  that  the  appellant  was 
conniving  at  the  drinking  on  the  highway  near  her  premises, 

(')  Law  Rep.,  8  Q.  B.,  8.  licensed  so  to  do,  such  person  shall,  in 

(*)  8  &  4    Vict.  c.  61,   8.   13,  enacted  addition  to  any  excise  penalty  to  wbich 

that,  *•  if  any  ])erson  shall  sell  beer,  <fec.,  he  may  thereby  become   subject,  forfeit 

to  be  consumed  in  or  upon  tiie  house  or  £5,"  &c 

premises  where  sold,  without  being  duly 
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the  conviction  might  have  been  sustained.  But  I  am  by  no 
means  satisfied  that  it  does  so.  There  is  nothing  to  show 
*that  she  knew  what  was  to  be  done  with  the  beer.  [180 
If  it  could  have  been  shown  that  she  knew  it  was  to  be 
drunk  on  the  highway  ''  near  to  or  adjoining  her  premises," 
and  wilfully  shut  her  eyes  to  the  fact,  then  it  might  be  said 
to  have  been  done  "with  her  privity  or  consent,"  and  a  con- 
viction might  have  been  sustained.  But  the  facts  disclosed 
upon  this  case  clearly  do  not  warrant  the  conclusion. 

Lopes,  J.:  Having  regard  to  the  whole  of  the  facts  laid 
before  us,  I  do  not  think  there  is  any  reasonable  evidence 
of  a  violation  of  the  act  by  the  appellant. 

Conmction  quashed. 

Solicitor  for  appellant:  T,  H.  Harwood^  for  J.  Gr.  Wil- 
ton, Bath. 


[8  Common  Pleas  Division,  184.] 
March  8,  1878. 

♦Wiseman  v.  Booker.  [184 

Railway  Company — Fencing  Land  taken  for  ilie  Railway  from  the  aifjoining  Lands 
not  taken^B  <fc  9  Vict.  c.  20,  «.  68. 

A  railway  company  let  surplus  land  to  a  tenant,  separating  it  from  the  adjoining 
land  not  taken  by  means  of  an  open  post-and-rail  fence  four  feet  high.  The  tenant 
planted  his  land  with  vegetables.  Horses  kept  on  the  adjoining  land  of  the  defend- 
ant, by  reason  of  the  insufficiency  of  the  fence  passed  their  heads  through  and  over 
it  and  did  damage  to  the  tenant's  crops : 

Held,  that,  the  duty  of  fencing  being  by  8  &  9  Vict.  c.  20,  s.  68,  imposed  upon 
the  railway  company,  the  defendant  was  not  responsible  to  their  tenant  for  the  tres- 
pass of  his  cattle. 

Appeal  from  a  judgment  of  the  county  court  of  Kent 
holden  at  Gravesend. 

The  plaintiff  claimed  £7  lis.  4d,  as  damages  susUined  by 
him  in  consequence  of  two  horses  of  the  defendant  having 
eaten  vegetables  of  the  plaintiff  growing  upon  a  piece  of 
land  at  Northfleet,  the  property  of  the  South  Eastern  Rail- 
way Company  and  let  by  them  as  after  mentioned.  At  the 
trial  the  following  facts  were  proved  or  admitted : 

The  South  Eastern  Railway  Company  some  years  since, 
iinder  *ihe  powers  of  their  special  acts,  incorporat-  [185 
ing  the  Companies  Clauses,  the  Lands  Clauses,  and  the 
Railways  Clauses  Consolidation  Acts,  •  1846  (*),  took  the 
piece  of  lartd  in  question  and  other  lands  for  the  purpose 
of    constructing  tneir  railway    by   cutting    through  such 

(»)  8  4  9  Vict.  cc.  16,  18,  20. 
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lands;  and,  after  the  railway  was  constructed,  the  piece  of 
land  in  question,  which  is  a  narrow  strip  situate  at  the  top 
of  and  running  along  the  side  of  the  cutting,  which  was  not 
needed  for  the  purposes  of  the  railway,  was  separated  by 
an  open  post-and-rail  fence  four  feet  high  from  the  adjoin- 
ing land  in  the  occupation  of  the  defendant ;  aii(J  at  the 
commencement  and  during  the  continuance  of  the  griev- 
ances complained  of  by  the  plaintiff,  this  open  post-and- 
rail  fence  was  the  only  fence  between  the  adjoining  land  in 
the  occupation  of  the  defendant  and  the  railway  and  piece 
of  land  in  question. 

The  railway  comj)any  not  requiring  to  use  the  piece  of 
land  in  question  let  it  to  the  plaintiffs  father,  who  planted 
it  with  vegetables.  The  plaintiff  bought  the  growing  crops 
from  his  father. 

From  August,  1875,  to  May,  1876,  the  defendant  turned 
out  two  horses  to  graze  on  the  land  adjoining  the  company's 
land,  and  the  horses  by  putting  their  heads  over  or  through 
the  post-and-rail  fence  ate  divers  of  the  vegetables  of  the 
plaintiff,  to  the  agreed  value  of  £51^. 

The  defendant  contended  that  the  railway  company,  un- 
der 8.  10  of  the  Railways  Clauses  Act,  1845  C),  were  bound, 
for  the  accommodation  of  the  defendant,  being  the  occu- 
pier of  the  adjoining  land,  to  supply  and  maintain  suffi- 
cient posts,  rails,  &c.,  or  other  fences  for  separating  the 
186]  piece  of  land  in  question  from  *the  defendant's  land 
adjoining  not  taken  by  the  company,  and  preventing  the 
cattle  of  the  defendant,  the  occupier  of  the  adjoining  land, 
from  straying  out  of  the  adjoining  land  into  the  land  let  by 
the  company  as  above  mentioned;  and  that  the  open  post- 
and-rail  fence  four  feet  high  placed  by  the  company  between 
the  piece  of  land  in  question  and  the  adjoining  land  occu- 
pied by  the  defendant  was  not  a  sufllcient  fence  for  that 
purpose,  since  the  defendant's  horses  were  not  thereby  pre- 
vented from  putting  their  heads  over  or  through  the  fence 
and  eating  the  crop  of  vegetables  of  the  plaintiff ;  and  that 
the  plaintiff  stood  in  the  same  position  as  if  the  crop  of 

Q)  By  8.  68  of  the  Railways  Clauses  trespass  or  the  cattle  of  the  owners  or 

Consolidation  Act,  1845,  it  is,  amongst  'occupiers  thereof  from  straying  thereout 

other  things,  enacted   that,  "  The  com-  by  reason  of  the  railway,  together  with 

pany  shall  make  and  at  all  times  there-  all  necessary  gates  made  to  open  towards 

after  maintain  for  the  accommodation  of  such  adjoining  lands  and  not  towards  the 

the  owners  and  occupiers  of  lands  ad-  railway,   aq4  all   necessary   stiles;    and 

joining  the  railway,  sufhcient  posts,  rails,  such  posts,  rails,  and  other  fences  shall 

hedges,  ditches,  mounds,  or  other  fences  "be  made  forthwith   after  the  taking  of 

for  separating  the  land  taken  for  the  use  any  such  lands,  if   the   owners   thereof 

of  the  railway  from  the  adjoining  lands  shall   so    require ;    and    the   said  other 

not  taken,  and  protecting  such  laud  from  works  as  soon  as  conveniently  may  be." 
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vegetables  liad  been  the  property  of  the  railway  company, 
and  therefore  that  the  defendant  was  entitled  to  judgment. 

The  judge  decided  that,  if  material  as  between  the  plain- 
tiff and  defendant  in  the  present  action,  the  obligation  cast 
upon  the  railway  company  by  8  &  9  Vict.  c.  20,  s.  68,  to 
supply  and  maintain  sufficient  posts,  rails,  or  other  fences, 
&c.,  did  not  apply  to  the  case  of  cattle  putting  their  heads 
over  or  through  such  fences  and  eating  the  crops  on  such 
last  mentioned  land  ;  and  that  the  doing  so  was  not  *'  stray- 
ing on  to  such  last  mentioned  land"  within  the  meaning  of 
the  enactment.  The  defendant,  therefore,  in  tlve  opinion  of 
the  judge,  being  under  the  circumstances  bound  at  common 
law  to  keep  his  horses  from  injuring  the  plaintiff's  crops,  he 
gave  judgment  for  the  plaintiff. 

The  questions  for  the  opinion  of  the  court  were, — first, 
whether  or  not  the  company  were  bound,  for  the  accommo- 
dation of  the  defendant,  the  occupier  of  the  adjoining  land, 
to  supply  a  fence  of  sufficient  height  and  thickness  to  pre- 
vent the  defendant's  horses  putting  their  heads  over  or 
through  the  same  and  eating  the  crop  of  vegetables  growing 
on  the  land  taken  for  the  purposes  of  the  railway, — sec- 
ondly, if  they  were  so  bound,  whether  their  not  having 
done  so  was  or  was  not  a  good  defence  to  the  action  brought 
by  the  plaintiff,  who,  though  not  the  tenant  of  the  piece  of 
land  in  question  belonging  to  the  railway  company,  was  the 
purchaser  of  the  crops  growing,  thereon, — thirdly,  whether 
under  the  circumstances  stated,  if  the  8  &  9  Vict.  c.  20, 
8.  68,  was  inapplicable,  the  defendant  was  bound  to  pre- 
vent his  liorses  eating  the  plaintiff's  crops. 

*Tennant^  for  the  defendant:  The  duty  of  fenc-  [187 
ing  so  as  to  separate  the  land  taken  for  the  use  of  the  rail- 
way from  the  adjoining  lands  not  taken,  and  preventing 
the  cattle  of  such  adjoining  owners  from  straying  thereout, 
being  by  s.  68  of  8  &  9  Vict.  c.  20,  cast  upon  the  railway 
company  under  whom  the  plaintiff  claims,  the  defendant 
cannot  be  responsible  for  damage  caused  to  the  plaintiff 
through  the  insufficiency  of  such  fences :  see  Ricketls  v. 
East  and  West  India  Docks  and  Ry.  Co.  (') ;  Manchester^ 
SheMeld  and  Lincolnshire  By.  Co.  v.  Wallis  (•).  [  Wilson 
V.  J\eioberry{'\  where  the  plaintiff's  horses  were  poisoned 
by  eating  clippings  from  yew  trees  growing  on  the  defendant's 
adjoining  land,  SLud^JSllis  v.  Loftus  Iron  Ore  Co.  (*),  where 
the  plaintiffs  mare  was  injured  by  being  kicked  and  bitten 

(»)  12  C.  B..  160;  21  L.J.  (C.P.),  201.         (»)  Law  Rep.,  7  Q.  B.,   31 ,    1    Eng. 
O  14  C.  B.,  213;  23  L.  J.  (C.P.),  85.         Rep.,  U. 

(*)  Law  Rep.,  10  C.  P.,  10;   11  Eng.  Rep.,  214, 

30  Eng.  Rep,  13 
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by  a  horse  in  an  adjoining  field  of  the  defendant,  by  reason 
of  the  insufficiency  of  a  fence  which  the  latter  was  bound 
to  maintain,  were  also  referred  to.] 

Buck^  for  the  plaintiff :  Apart  from  any  question  of  neg- 
lect of  duty  on  the  part  of  the  railway  company,  here  was 
an  act  of  trespass  on  the  part  of  the  defendant's  horses 
for  which,  according  to  the  judgment  of  Lord  Coleridge  in 
Ellis  V.  Loftus  Iron  Co{'),  the  defendant  was  clearly  liable. 
That  judgment  was  founded  mainly  upon  Lee  v.  Ailey  ('). 
There,  through  defect  of  fences  which  it  was  the  defendant's 
duty  to  repair,  his  mare  strayed  in  the  night  time  from  tiis 
close  into  ain  adjoining  field,  and  thence  into  a  field  of  the 
plaintiff's  in  which  was  a  hOrse;  from  some  unexplained 
cause,  the  animals  quarrelled,  and  the  result  was  that  the 
plaintiff's  horse  received  a  kick  from  the  defendant's  mare 
which  broke  his  leg,  and  he  was  necessarily  killed :  and  it 
was  held  that  the  defendant  was  responsible  for  his  mare's 
trespass. 

[Lopes,  J.:  Suppose  the  plaintiff  had  been  bound  by 
prescription  to  repair  the  fence  in  question,  could  he  have 
brought  trespass  for  damage  done  to  his  crops  in  conse- 
quence of  the  fence  being  so  imperfect  as  to  permit  the  de- 
fendant's horses  to  put  their  heads  over  or  through  it  so  as 
to  reach  them  ?  And,  were  not  the  company  liable  to  fence 
to  the  same  extent  ?J 

188]  *The  company  are  by  the  act  to  provide  sufficient 
fences  for  the  protection  of  the  adjoining  land  from  tres- 
pass or  to  prevent  the  cattle  of  the  occupiers  from  straying 
thereout.  It  is  not  found  here  that  the  fence  was  such  as 
to  invite  the  cattle  to  stray  from  the  adjoining  land  of  the 
defe'ndant. 

LiNDLEY,  J.:  I  think  the  judgment  of  the  county  court 
judge  in  this  case  was  wrong  and  must  be  reversed.  The 
facts  are  simple.  The  defendant  has  land  adjoining  other 
land  which  had  been  taken  by  a  railway  company  for  the 
use  of  their  railway,  which  land  the  company  were  bound 
to  fence.  The  fence  which  they  put  up  was  of  such  a 
character  as  to  allow  the  defendant's  horses  to  pass  their 
heads  over  and  through  it  and  eat  and  destroy  the  crops  of 
vegetables  planted  near  it  by  the  company's  tenant.  Now, 
the  68th  section  of  the  Railways  Clauses  Consolidation  Act, 
1845,  which  imposes  upon  the  company  the  duty  of  fencing, 
enacts  in  substance  that  the  company  shall  make  and  at  all 
times   thereafter  maintain   sufficient  posts,   rails,    hedges, 

(0  Law  Rep.,  10  C.  P.,  12 ;  11  Eng.  («)  18  C.  B.  (N.S.),  722 ;  84  L.  J.  (C.P.), 
Rep.,  215.  212. 
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ditches,  mounds,  or  other  fences  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands 
not  taken,  and  protecting  such  la?id  from  trespass  or  the 
cattle  of  the  owners  or  occupiers  thereof  from  straying 
thereout  by  reason  of  the  railway.  The  language  is  a  little 
ambiguous.  But  the  fence  is  to  be  for  the  benefit  of  the 
owner  or  occupier  of  the  adjoining  lands.  The  structure  is 
to  be  sufficient  to  keep  the  cattle  of  the  adjoining  owners 
from  straying  on  to  the  land  of  the  company.  The  horses 
here  were  straying  within  the  fair  meaning  of  those  words  ; 
and  this  it  was  the  duty  of  the  company  to  prevent.  Sup- 
pose the  company  had  after  erecting  such  a  fence  as  here 
described  planted  yew  trees  so  near  to  it  as  to  be  within 
reach  of  the  cattle  of  the  adjoining  owner,  and  they  had 
eaten  and  died,  would  not  the  company  have  been  respon- 
sible for  their  loss  within  the  principle  of  the  decision  in 
Dili's  V.  Loflus  Iron  Co.  f  (').  The  plaintiff  cannot  be  in  a 
higher  or  better  position  than  the  railway  company.  The 
defendant  cannot.be  made  responsible  for  their  breach  of 
duty. 

LoPKS,  J.:  I  also  think  that  the  decision  of  the  county 
court  *judge  was  wrong.  The  action  is  brought  in  [189 
respect  of  the  defendant's  horses  straying  on  land  of  the 
plaintiff  and  destroying  his  crops.  The  answer  is  that  the 
damage  was  occasioned  by  defect  of  a  fence  which  the  de- 
fendant was  under  no  liability  to  make  and  maintain,  but 
the  making  and  maintenance  of  which  was  a  duty  cast,  by 
the  act  of  Parliament  upon  the  railway  company,  whose 
tenant  the  plaintiff  may  for  this  purpose  be  assumed  to  be. 
The  liability  cast  upon  the  company  by  the  act  is  very  much 
like  the  old  prescriptive  liability  to  fence.  The  judgment 
must  be  reversed,  with  costs. 

Judgment  for  the  defendant 

Solicitor  for  plaintiff :  Angove. 

Solicitors  for  defendant:  ScoU^  Jarmain  &  Trass. 

0)  Law  Rep.,  10  C.  P.,  10;  11  Eng.  Rep.,  214. 
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[3  Common  Pleas  Division,  197.] 
•     March  9.  1878. 

197]    *Hancocks  &  Co.  V.  Madame  Demeric-Lablache. 

Ilmhand  and  Wife — Action  to  charge  Separate  Estate  of  Wife — Joinder  of  Husband 
Oft  ])efendanl-~^ZZ  &  34  Vict.  c.  93,  88.  1,  \\— Married  Women's  Property  Act,  1870 
—Judicature  Act,  1878,  «.  24,  subs.  1,  1— Order  xvi,  Rule  18. 

The  husband  of  a  married  woman  must  be  joined  with  her  as  a  defendant  in  an 
action  to  charge  wages  and  earnings  which  are  her  separate  property  under  33  A.  84 
Vict.  c.  93  (The  Married  Womeu'sProperty  Act,  1870). 

Claim  alleged  that  the  plaintiffs  were  jewellers,  and  that 
the  defendant  was  an  actress  and  public  singer,  and  as  such 
was  engaged  in  an  employment  from  which  she  derived 
wages  and  earnings  separately  from  her  husband,  whereby 
she  had  acquired  separate  property  within  the  meaning  of 
the  Married  Women's  Property  Act,  1870,  and  tliat  the 
property  so  acquired  had  been  received  by  the  defendant  on 
her  sole  receipt,  and  the  property  and  investments  thereof 
were  held  by  the  defendant  in  her  own  name  as  her  separate 
property,  and  were  under  her  sole  power  and  control  ;  that 
the  plaintiffs  sold  her  jewelry,  for  which  she  agreed  to  pay 
£28  out  of  her  separate  property  by  instalments  ;  that  she 
duly  paid  two  instalments  out  of  her  separate  property,  but 
had  not  paid  the  balance ;  that  the  defendant  was  living 
apart  from  her  husband,  and  that  the  plaintiffs  had  been 
unable  to  discover  his  address;  that  the  husband  had  no 
interest  in  the  property  sought  to  be  charged,  but  the  same 
remained  in  the  hands  of  the  defendant,  with  the  acquies- 
cence of  her  husband,  in  order  to  be  applied  as  her  separate 
property. 

The  plaintiffs  claimed, 

1.  A  declaratiofi  that  the  separate  property  of  the  defend- 
ant vested  in  her  or  in  any  other  person  in  trust  for  her  was 
chargeable  with  the  pa37ment  of  the  sum  of  £14  and  inter- 
est, and  of  the  costs  of  the  action. 

2.  Payment  of  the  £14  interest  and  costs  accordingly,  or, 
if  the  defendant  should  not  admit  possession  of  separate 
estate  suflScient  to  answer  the  same,  an  inquiry  of  what  the 
defendant's  separate  property  consisted,  and  in  whom  it 
198]  was  vested,  with  proper  *consequential  directions 
for  payment  tliereout  of  the  said  sum,  interest,  and  costs. 

Demurrer  on  the  ground  that  the  defendant,  being  a  mar- 
ried woman,  could  not  be  sued  alone. 
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L.  E,  Pyke^  for  the  defendant,  was  stopped,  and  the  courfc 
called  on 

William  BakeTy  for  the  plaintiff :  The  action  li^3-?.^ainst 
the  defendant  alone.  She  could  bind  her  separate'" t'state, 
and  did  so  effectually:  Murray  v.  Barleei^).  No  perserial 
remedy  is  claimed,  but  only  a  charge  on  her  separate  prcriV* 
erty,  such  as  in  Picardv,  Hinei^).  It  is  not  necessary  to 
make  any  trustees  for  the  wife  parties  to  the  action,  Dames 
V.  Jenkins  C) ;  nor  to  join  the  husband  in  a  suit  in  equity. 

[LiNDLEY,  J.:  I  never  heard  of  the  husband  not  being 
joined  in  a  suit  against  his  wife  and  her  trustees.] 

In  Gaston  v.  Frankumi^)  a  bill  was  filed  against  a  married 
woman  and  the  trustee  of  her  separate  property,  to  enforce 
performance  of  a  contract  by  her  to  take  a  lease ;  but  the 
report  does  not  show  that  the  husband  was  a  party  to  the 
suit. 

[LiNDLEY,  J.:    Counsel  appeared  for  him.] 

No  one  but  the  defendant,  a  married  woman,  was  party 
to  the  suit  of  McHenry  v.  Dames  (*).  Sect.  1  of  33  &  34 
Vict.  c.  93,  enacting  that  the  separate  earnings  of  a  married 
woman  "shall  be  deemed  and  taken  to  be  property  held  and 
settled  to  her  separate  use,  independent  of  any  husband," 
must  be  read  with  s.  11,  which  declares  that  '*  A  married 
woman  may  maintain  an  action  in  her  own  name"  for  her 
separate  jyoperty  ....  and  shall  have  in  her  own  name 
the  same  remedies  as  if  such  property  belonged  to  her  as 
an  unmarried  woman.  She  is  thereby  made  a  feme  sole 
with  respect  to  her  separate  estate,  and  can  sue  or  be  sued 
as  such,  for  it  is  impossible  to  suppose  that  the  Legislature 
meant  to  allow  her  to  sue  as  if  unmarried,  and  yet,  when 
sued,  to  set  up  her  coverture.  *'I  think,"  said  Lord  Eldon 
in  Beard  v.  Webh{^\  "it  will  be  diflScult  to  contend  that  the 
right  to  sue  and  the  liability  to  be  sued  do  not  stand 
upon  the  same  footing."  The  ratio  decidendi  of  the 
*common  law  cases  establishing  that  a  wife  cannot  [199 
be  sued  alone  does  not  apply  where  a  charge  only  is  claimed. 
No  doubt  a  personal  decree  cannot  be  made :  Bacon's  Abrid. 
(7th  ed. ),  title  Baron  and  Feme  (M),  note,  p.  738.  The  joinder 
of  the  Imsband  was  for  conformity  only;  Bell  v.  Commis- 
sary Hyde  and  Ux.  ('),  but  is  no  longer  necessary.  No  ac- 
tion shall  be  defeated  by  reason  of  misjoinder  of  parties, 
Order  xvi.  Rule  13.     With  that  rule  must  be  read  s.  24, 

0)  3  My.  A  K..  209.  (<)  2  De  G.  &  Sm.,  661. 

(«)  Law  Rep.,  6  Ch..  274.  (»)  Law  Rep.,  10  Eq.,  88. 

(»)  6  Ch.  D.,  728 ;  23  Eng.  R.,  300.  (•)  .2  B.  &  P.,  93,  at  p.  99. 

(')  Tree.  Ch.,  328. 
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subs.  1  and  7,  if  the  Judicature  Act,  1873,  enabling  the 
court  to.  dHl  with  equitable  claims..  Must  the  device  of 
creatii}^.  a  trustee  by  vesting  a  small  sum  in  his  n^me  on 
trust>for  the  married  woman,  and  then  joining  him  as  a 
.d^endant,  be  resorted  to  that  a  technicality  may  be  over- 
'.iicXme?  If  forms  are  to  prevail,  the  plaintiffs  will  contend 
'tfiat  a  married  woman  cannot  plead  by  attorney,  as  she  has 
done  in  this  case,  but  must  do  so  personally. 

[He  cited  also  Manhy  v.  ScoU{^)\  Com.  Dig.,  tit.  Baron 
and  Feme ;  Marshall  v.  Rvtton  (') ;  Voinsittart  v.  Vansit- 
tart{*).] 

L.  E.  PyJcCy  for  the  defendant. 

[LiNDLEY,  J.,  intimated  that  the  argument  might  be  con- 
fined to  the  Married  Women's  Property  Act,  1870.] 

The  act  is  express.  Sects.  12,  13  and  14  specify  in  what 
cases  a  married  woman  shall  be  liable  to  be  sued,  viz.,  for 
her  debts  before  marriage,  for  the  maintenance  of  a  pauper 
husband,  or  of  her  children ;  eocpressio  unius  est  exclusio 
alterms^  and  there  is  no  provision  rendering  her  liable  as  a 
feme  sole  to  an  action  such  as  this.  Order  xvi.  Rule  8, 
allows  married  women,  by  leave  of  the  court,  to  sue  or  de- 
fend without  their  husbands  and  a  next  friend,  on  giving 
security  for  costs.  But  it  is  obvious  that  if  she  could  be 
sued  alone  the  husband  would  never  be  joined  in  actions  to 
charge  her  separate  estate.  By  order  ix.  Rule  3,  when 
husband  and  wife  are  both  defendants,  service  oh  the  hus- 
band shall  be  deemed  good  service  on  the  wife,  but  the  court 
may  order  that  the  wife  shall  be  served  with  or  without  ser- 
vice on  the  husband.  This  provision,  however,  relates  to 
service  only.  In  Davies  v.  Jenkins  {*)  the  husband  was 
joined.  From  a  note  to  Order  xvi.  Rule  8,  in  Charley's 
200]  *  Judicature  Acts,  3d  ed.,  p.  457,  it  appears  that 
''In  the  case  of  Oakes  v.  Bedford  the  Queen's  Bench  Divi- 
sion allowed  a  demurrer  to  a  statement  of  claim  in  an  action 
by  a  dressmaker  against  a  married  lady  who  was  living 
apart  and  received  an  allowance  from  her  husband.  'There 
would  be  extreme  injustice,'  the  court  said,  'in  making  a 
charge  upon  the  allowance  in  the  absence  of  the  husband.'  " 
In  Aiwood  v.  C7iichester{^\  where  judgment  by  default  had 
been  obtained  against  a  married  woman,  and  she  appealed 
from  a  refusal  of  the  Queen's  Bench  Division  to  set  it  aside. 
Cotton,  L.  J.,  expressly  said  that  the  husband  ought  to  have 
been  joined.     The  demurrer  should  be  allowed,  and  leave 

(»)  2  Sm.  L.  C.  (7th  ed.),  429.  (<)  6  Ch.  D.,  728;  23  Eng.  R.,  800. 

(«)  8  T.  R.,  645.  .  (*)  Weekly  Notes  (Jan.  19,  1878),  p.  8 ; 

(»)  27  L.  J.  (Ch.),  222.  26  W.  R.,  320,  at  p.  322. 
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to  amend  the  action  by  adding  the  husband  as  a  defendant 
may  be  given,  as  in  Ducketl  v.  Oover  ('). 

LiNDLKY,  J.:  The  question  raised,  though  small,  is  ex- 
tremely important,  and  by  no  means  free  from  difficulty. 
This  action  is  brought  against  a  married  woman  whose  earn- 
ings and  wages,  being  the  proceeds  of  an  employment  in 
which  she  is  engaged  apart  from  her  husband,  become  her 
separate  property  within  the  terms  of  the  Married  Women's 
Property  Act,  1870,  and  the  plaintiffs  rightly  claim  no  relief 
against  her  personally,  but  only  a  charge  on  her  property. 
The  objection  is  that  her  husband  is  not  made  a  party  to  the 
action.  The  claim  alleges  that  the  wife  is  living  apart  from 
him,  that  the  plaintiffs  have  been  unable  to  discover  his 
address,  and  that  he  has  no  interest  in  the  property.  The 
point  is  whether  this  action  can  be  decided  in  its  present 
form  without  the  husband ;  and  I  am  unable  to  say  that  it 
can.  If  the  contrary  can  be  held,  it  must  be  decided  by  a 
higher  tribunal.  Before  the  Married  Women's  Property 
Act,  1870,  it  was  well  settled  in  chancery  as  an  inflexible 
rule,  to  which  there  were  only  special  exceptions,  such  as  in 
a  case  where  a  husband  might  be  beyond  the  jurisdiction, 
that  a  suit  could  not  be  instituted  by  or  against  a  married 
woman  w4tliout  the  husband  being  a  party.  If  she  was 
suing  by  herself,  or  next  friend,  the  husband  was  made 
plainlifl,  and  where  she  was  sued  he  was  made  defendant: 
see  the  cases  cited  in  Daniell's  Chancery  Practice,  p.  162. 
*If  this  action  had  been  a  suit  brought  before  the  [201 
year  1870,  no  doubt  the  objection  to  the  form  of  it  could 
have  been  taken  successfully.  Now,  the  first  question 
here  is  whether,  on  the  true  construction  of  the  Married 
Women's  Property  Act,  1870,  such  property  as  is  therein 
declared  to  belong  to  her  for  her  separate  use  is  property  in 
respect  of  which  she  can  sue  and  be  sued  as  if  unmarried? 
That  it  is  such  as  she  can  sue  for  is  undoubtedly  declared  in 
s.  11,  but  save  in  certain  excepted  cases,  the  act  does  npt 
expressly  render  her  liable  to  be  sued,  and  ss.  1  and  11  can- 
not be  construed  to  mean  that  the  property  in  s.  1,  declared 
to  belong  to  her  apart  from  her  husband,  will,  by  virtue  of 
8.  11,  belong  to  her  in  all  respects  as  if  she  were  an  unwar- 
ned woman.  I  do  not  think  it  mere  accident  that  a  different 
set  of  phrases  was  used  in  s.  1  and  s.  11.  It  may  have  been 
thought  expedient  to  give  the  wife  power  to  sue  in  actions 
without  joining  her  husband,  and  yet  not  to  give  power  to 
others  to  sue  her  without  joining  him,  and  I  cannot  hold 
that  tlie  words  in  s.  1  are  equivalent  to  a  provision  that  the 

(')  6  oil.  U,  82. 
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property  therein  mentioned  shall  be  deemed  to  belong  to 
the  wife  as  if  she  were  unmarried.  Starting  from  that  point, 
I  come  to  the  conclusion  that  the  property  specified  in  s.  1 
must  be  treated  as  belonging  to  the  wife  in  the  manner  and 
to  the  extent  there  mentioned,  viz.,  as  if  settled  to  her  sepa- 
rate use.  Whether  there  has  been  an  intentional  or  unin- 
tentional omission  to  render  the  wife  liable  to  suit  alone,  I 
cannot  supply  it.     Of  that  I  have  no  doubt. 

So  I  find  that  the  act  has  not  altered  the  law  as  to  the 
proper  mode  of  suing  a  married  woman  in  respect  of  that 
property  which  by  this  act  is  made  her  separate  estate. 

Is  there  anything  in  the  Judicature  Act  affecting  this 
question  i  I  think  there  is  nothing  which  alters  the  whole 
law  on  this  point,  but  it  is  declared  that  where  there  is  no 
provision  on  the  subject  in  the  act,  the  old  practice  shall  be 
followed.  Therefore,  as  I  find  in  neither  the  Married 
Women's  Property  Act  nor  the  Judicature  Act  any  author- 
ity for  departing  from  the  old  established  practice,  I  must 
allow  the  demurrer. 

The  question  is  one  of  much  more  than  mere  form,  because 
if  the  action  could  be  maintained  without  joining  the  hus- 
band, judgment  binding  the  wife's  estate  might  be  obtained 
202]  against  it  in  his  *absence,  whereas  he  might  have 
been  able  to  successfully  resist  it,  and  so  protect  his  own 
interests. 

Demurrer  allowed,  with  liberty  to  the  plain- 
tiffs  to  amende  and  to  serve  interrogatories 
on  the  defendant  inquiring  the  name  and 
address  of  her  husband. 

Solicitor  for  plaintiffs :  Pilcher, 

Solicitors  for  defendant :  Lumley  &  Lumley, 

The  husband  is  liable  for  the  mere  Luse  'o.  Oakes,  Id.,  563;  Ferguson  v, 
torts  of  his  wife,  not  for  the  ben-  Brooks,  67  Maine,  251  ;  Forster  v.  Chi- 
efit  of,  or  in  the  assertion  of  a  right  to,  Chester,  26  Ohio  St.  R.,  9  ;  White  «. 
her  separate  estate,  and  is  a  necessary  Seaver,  6  Irish  L.  K.,  465. 
party  in  a  suit  against  her  for  sucli  See  Daley  T.  Houston,  58  Mo.,  361  ; 
tort.  If  the  husband  be  not  served  she  Dubois  'o.  Hole,  2  Vern.,  613  ;  O'Brien 
is  entitled  to  a  stay  of  proceedings  'o.  Bernard,  7  Irish  Eq.,  180;  Jackson 
until  he  be  served,  although  he  reside  v.  Haworth,  1  Sim.  &  Stu.,  101  ;  Garey 
out  of  the  State:  Horton  t?.  Payne,  27  v.  Whittingham,  Id.,  163  ;  Bushell  o. 
How.  Pr.,  374;  Fitzsimmons  v.  Har-  Busliell,  Id.,  164;  Nichols  r.  Ward, 
rington,  1  Civ.  Proc.  R.,  360  ;  Marsh  «.  2  Macn.  &  G.,  140  ;  Armstrong  o.  Crow- 
Potter,  30  Barb.,  506  ;  Malone  v.  Stil-  ley,  Irish  L.  R.,9  Eq.,  509  ;  Noonan  v. 
well,  15  Abb.  Pr.,  425;  Flanagan  v.  Tuthill,  1  City  Courts  Rep.,  190;  Fitz- 
Tinen,  53Barb.,587,37How.  Pr.,130;  gerald  v.  Quam,  1  Civ.  Proc.  Rep., 
Anderson  v.  Hill,  53  Barb.,  238;  Mat-  273,  10  Abb.  N.  C.  28,  62  How.  Pr., 
thews  «.  Frestel,  2  E.  D.  Smith,  90;  331  ;  Ricei  «.  Mueller,  41  Mich.,  214; 
Kowing  Yj.  Manly,  49  N.  Y.,  193  ;  McEl-  Austin  u.  Cox,  118  Mass.,  58. 
fresh    0.    Korkeudall,  36    Iowa,  224  ;  Although,  where  a  wife  has  obtained 
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possession  of  a  husband's  property 
from  his  bailee  by  a  fraud,  the  bailee 
can  maintain  an  action  against  both 
husband  and  wife  for  the  wrong,  that 
is  not  a  defence  to,  and  will  not  bar  a 
recovery  by  him  against  the  bailee.  A 
liability  of  a  plaintiff  jointly  with  an- 
other cannot  be  set  up  as  a  bar  to  a 
claim  due  him  individually,  nor  can  a 
conditional  or  defeasible  liability  bar 
one  which  is  absolute  and  uncon- 
ditional; Rowing  V.  Manly,  49  N.  Y., 
192. 

The  husband  is  not  a  necessary  party 
in  an  action  against  the  wife  for  an  in- 
jury done  by  her  separate  property  : 
Rowe  c.  Smith.  55  Barb.,  417  ;  Lansing 
®.  Holdridge,  58  How.  Pr.,  449  ;  Fisher 
f?.  BaUey,  51  N.  Y..  150;  Kaufman  t). 
Baum,  47  N.  Y..  577. 

The  husband  is  not  liable  for  the 
conversion  of  property  by  the  wife,  if 
she  claim  it  as  her  separate  property : 
Peak  V.  Lemons,  1  Lans. ,  295  ;  Lansing 
tJ.  Holdridge,  58  How.  Pr..  449  ;  Fisher 
t.  Bailey,  51  N.  Y.,  150  ;  Baum  v,  Mul- 
len,  47  N.  Y.,  577. 

In  an  action  to  foreclose  a  mortgage 
upon  real  property,  the  wife  of  the 
owner  of  the  equity  of  redemption  may, 
under  sec.  450  of  the  Code  of  Civil 
Procedure,  appear  and  defend  by  her 


own  attorney  as  though  sl^  were 
single :  Janinski  v.  Heidelberg,  21 
Hun.  439. 

See  Moak's  Van  Santv.  PI.,  53-4; 
White  V.  Coulter,  IHun,  357, 59  N.  Y., 
629;  Greiner  v.  Klein,  28  Mich.,  12; 
Watson  V.  Church,  8  Hun,  80 ;  Shuter 
V.  Marsh,  Taylor,  K.  B.  (U.C),  172; 
Nagle  V.  Taggart,  4  Abb.  N.  C,  144 ; 
Clarke  v.  McElroy,  10  Grant's  (U.C.) 
Chy..  210. 

Where  a  married  woman  has  a  right 
of  action  belonging  to  herself  for  inju- 
ries, the  husband  cannot  without  her 
consent  release  it:  Chicago,  etc.,  v. 
Dunn,  62  Uls.,  260. 

See  Stevenson  v,  Mathers,  67  Ills., 
122. 

Though  if  husband  and  wife  be  sued 
for  tort  of  the  wife,  the  husband  has  a 
right  to  control  the  suit :  Coolidge  v. 
Parris,  8  Ohio  St.  R.,  594. 

In  an  action  of  tort  against  husband 
and  wife  for  the  wrongful  act  of  the 
wife,  if  the  husband  and  wife  be  taken 
in  execution,  the  court  will  order  the 
discharge  of  the  wife  in  case  she  has 
not  any  separate  property  available  for 
the  payment  of  the  damages  :  Moore  v. 
Elliot,  Irish  Kep.,  5  C.  L.,  301 ;  Blik  v. 
Halpenn,  Sir  Geo.  Cooke's  R.  (ed.  1872), 
176. 


[3  Common  Picas  Division, 
March  20,  1878. 


2.] 


[in  the  court  of  appeal.] 
Grant  v.  The  Banque  Franco-Egyptienne. 

Practice— Appeal — Siaying  Payment  of  Costs, 

The  recovery  of  costs  payable  under  an  order  will  not  be  stayed  pending  an  appeal 
to  the  House  of  Lords,  if  the  solicitors  to  whom  they  are  payable  give  their  personal 
undertaking  to  refund  in  case  of  the  order  being  reversed. 

PajTuent  of  costs  will  not  be  stayed  on  the  ground  that  another  proceeding  in  the 
same  action  is  pending  under  which  costs  may  become  payable  to  the  applicant. 


30  Eng.  Rep. 
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[8  Common  Pleas  Division,  208.] 
April  6,  1878. 

208]  *HuNT  V.  The  Wimbledon  Local  Board. 

Contracts  by  Corporations — Disiinction  between  trading  Corporatiowt  and  Local  Boards 
or  Corporations  created /or  public  Purposes — Pufdic  Health  .^c^,  1848  (II  d^  12  Vici, 
c.  63),  s.  ^h—Pttblic  Health  Act,  1875  (38  db  89  Vict.  c.  66),  M.  173,  174. 

Sect.  86  of  the  Public  Health  Act.  1848,  and  s.  174  of  the  Public  Health  Act. 
1876,  enact  (without  any  words  of  prohibition)  that  •*  every  contract  made  by  a  local 
board,  or  b^*  an  urban  authority,  whereof  the  value  or  amount  exceeds  [£10]  £60, 
shall  be  in  writing,  and  sealed  with  the  common  seal  of  such  authority." 

The  defendants,  a  "  local  board  "  and  an  "  urban  authority  "  under  the  above  men- 
tioned acts,  verbally  directed  their  surveyor  to  employ  the  plaintiff  to  prepare  plans 
for  new  offices.  The  plans  were  prepared  and  submitted  to  and  approved  and  used 
"by  the  defendants,  but  the  proposed  offices  were  never  erected.  There  was  no  con- 
tract under  the  corporate  seal,  nor  any  ratification  under  seal  of  the  act  of  the  sur- 
yeyoT  in  procuring  the  plans ;  nor  was  there  any  resolution  of  the  board  authorizijig 
their  preparation : 

Held,  that,  by  reason  of  the  noncompliance  with  the  statutory  requirements,  the 
contract  could  not  be  enforced,^— notwithstanding  that  the  jury  found  that  the  board 
authorized  their  surveyor  to  procure  the  plans  and  ratified  his  act,  that  new  offices 
were  necessary  for  the  purposes  of  the  defendants,  and  that  the  plaintiff's  plans  were 
necessary  for  the  erection  of  them. 

Action  for  work  and  labor  done  and  money  paid  by  the 
plaintiff  at  the  request  of  the  defendants. 
209]  *  At  the  trial  before  Lindley,  J.,  at  Westminster,  on 
the  13th  and  14th  of  March,  1878,  it  was  proved  that  the 
surveyor  of  the  defendants,  acting  under  verbal  instructions 
from  them,  in  May,  1875,  employed  the  plaintiff,  an  archi- 
tect, to  prepare  plans  and  drawings  for  offices  which  they 
had  determined  to  erect.  The  plans  were  submitted  to  and 
approved  by  the  defendants,  and  quantities  were  by  their 
direction  taken  out,  and  advertisements  were  issued  for  ten- 
ders for  the  building.  The  proposed  plan,  however,  was 
found  to  be  too  expensive,  and,  though  tenders  were  received, 
none  was  accepted;  and  ultimately  offices  upon  a  less  ex- 
tensive scale  were  erected  from  plans  furnished  by  another 
.  architect. 

It  was  objected  on  the  part  of  the  board,  that,  inasmuch,  as 
they  were  by  s.  85  of  the  Public  Health  Act,  1848  C),  and 
s.  174  of  the  Public  Health  Act,  1875  ('),  only  empowered 
to  contract  under  seal,  and  this  contract,  which  was  for  an 
amount  exceeding  the  prescribed  limit,  not  being  under 
seal,  the  action  could  not  be  maintained.  For  the  plaintiff 
it  was  insisted  that  the  work  in  question,  being  one  of  neces- 

(')  11  &  12  Vict.,  c.  63.  O  38  A  39  Vict.,  c.  55. 
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sity,  did  not  fall  within  the  description  of  contracts  which 
were  by  the  statutes  required  to  be  under  seal. 

In  answer  to  questions  put  to  them  by  the  learned  judge, 
the  jury  found  that  the  surveyor  was  authorized  by  the 
board  to  employ  the  plaintiff  to  prepare  the  plans,  and  that 
bis  act  was  subsequently  ratified  by  them  ;  and  further,  that 
offices  w^ere  necessary  for  the  purposes  of  the  defendants, 
and  the  plaintiff's  plans  were  necessary  for  the  erection  of 
the  buildings  for  which  they  were  designed:  and  they 
assessed  their  value  at  £94.     Judgment  was  deferred. 

March  22.  Patchett^  Q.C.,  moved  to  enter  judgment  for 
the  plaintiff  upon  the  findings  of  the  jury. 

Marriotty  Q.C.,  and  Pater son^  showed  cause  :  The  ques- 
tion turns  upon  the  true  construction  of  s.  85  of  the  Public 
Health  Act,  1848,  which  was  in  force  at  the  time  the  order 
for  the  plans  was  given,  and  ss.  173,  174  of  the  Public 
Health  Act,  1875 (*),  which  so  far  *as  regards  this    [210 


(')  The  11  A  12  Vict.  c.  63,  s.  86,  en- 
acted "that  the  local  board  of  health 
may  enter  into  all  such  contracts  as  may 
be  necessary  for  carrying  the  act  into  ex- 
ecution ;  and  every  such  contract  whereof 
the  value  or  amount  shall  exceed  £10 
Bliall  be  in  writing,  and  (in  the  case  of  a 
non-corjiorate  district)  sealed  with  the 
seal  of  the  local  board  by  whom  the  same 
id  entered  into,  and  signed  by  five  or  more 
members  thereof,  or  (in  the  case  of  a  cor- 
porate district)  sealed  with  the  common 
seal,  and  shall  specify  the  work,  materials, 
matters,  or  things  to  be  furnished,  had, 
or  done,  the  price  to  be  paid,  and  the 
time  or  times  within  which  the  contract 
is  to  be  performed,  and  shall  fix  and  spe- 
cify some  pecuniary  penalty  to  be  paid 
in  case  the  terras  of  the  contract  are  not 
duly  performed;  and  every  contract  so 
enteretJ  into,  and  duly  executed  by  the 
other  parties  thereto,  shall  be  binding  on 
the  local  board  by  whom  the  same  is  ex- 
ecut4.'d,  and  their  successors,  and  upon  all 
other  parties  thereto,  and  their  executors, 
administrators,  successors,  and  assigns, 
to  all  intents  and  purposes." 

The  38  &  39  Vict.  c.  65,  s.  178,  enacts 
that  "  any  local  authority  may  enter  into 
any  contract  necessary  for  carrying  this 
act  into  execution." 

And  s.  174  enacts  that,  "with  respect 
to  contracts  made  by  an  urban  authority 
under  this  act,  the  following  regulations 
shall  be  observed,  viz. : 

"(1.)  Every  contract  made  by  an  ur- 


ban authority  whereof  the  value  or  amount 
exceeds  £50  shall  be  in  writing  and 
sealed  with  the  common  seal  of  such 
authority : 

"  (2.)  Every  such  contract  shall  specify 
the  work,  materials,  matters,  or  things  to 
be  furnished,  had,  or  done,  the  price  to 
be  paid,  and  the  time  or  times  within 
which  the  contract  is  to  be  performed, 
and  shall  specify  some  pecuniary  penalty 
to  be  paid  in  case  the  terms  of  the  con- 
tract are  not  duly  performed : 

'•  (3.)  Before  contracting  for  the  execu- 
tion of  any  works  under  the  provisions 
of  this  act,  an  urban  authority  shall  ob- 
tain from  their  surveyor  an  estimate  in 
writing  as  well  of  the  probable  expense 
of  executing  the  work  in  a  substantial 
manner  as  of  the  annual  expense  of  re- 
pairing the  same ;  also  a  report  as  to  the 
most  advantiigeous  mode  of  contracting, 
that  is  to  say,  whether  by  contracting 
only  for  the  execution  of  the  work  or  for 
executing  and  also  maintaining  the  same 
in  repair  during  a  term  of  years  or  other- 
wise : 

**  (4.)  Before  any  contract  of  the  value 
or  amount  of  £100  or  upwards  is  entered 
into  by  an  urban  authority,  ten  days'  pub- 
lic notice  at  the  least  shall  be  given,  ex- 
pressing the  nature  and  purpose  thereof 
and  inviting  tenders  for  the  execution  of 
the  same ;  and  such  authority  shall  re- 
quire and  take  sufficient  security  for  the 
due  performance  of  the  same: 

"(6.)  Every  contract  entered  into  by 
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matter  do  not  materially  differ.  There  are,  no  doubt,  au- 
thorities to  show  that  some  of  the  requirements  mentioned 
in  these  enactments  are  directory  only,  and  may  be  dis- 
pensed with.  There  is  a  material  distinction  between  cor- 
211]  porations  like  that  now  *in  question,  intnisted  with 
the  performance  of  public  duties  and  functions,  and  corpo- 
rations created  merely  for  trading  purposes.  In  the  case  of 
corporations  of  the  latter  description,  more  laxity  in  the 
making  of  contracts  is  permitted  than  in  the  former;  San- 
d&rs  V.  St  NeoVs  Union  {^)\  Freud  v.  Dennett  i^)  in  this 
court,  and  also  in  equity  (*),  where  the  rule  of  law  is  laid 
down  by  Wood,  V.C.  And  see  South  of  Ireland  Colliery 
Co.  V.  Waddle  {^).  Further,  it  was  not  competent  to  the 
local  board  to  delegjtte  their  power  of  contracting  to  their 
surveyor  or  to  any  other  person,  so  as  to  bind  the  rate- 
payers. Where  it  was  intended  by  the  Legislature  to  give 
the  board  power  to  delegate  any  portion  of  its  authority, 
they  have  so  provided,  as  in  ss.  200,  201  of  the  Public 
Health  Act,  1875.  And  see  Cook  v.  Ward{^).  The  first 
finding  of  the  jury,  therefore,  is  immaterial.  There  are 
many  cases  in  equity,  under  the  Winding-up  Acts,  where 
it  has  been  decided  that  the  directors  even  of  a  trading 
corporation  can  only  act  within  the  scope  of  their  special 
act  or  articles  of  incorporation.  See  In  re  Leeds  Banking 
Co.,  Howard's  Case{^)\  Riche  v.  Ashhury  Railway  Car- 
riage and  Iro^n  Co.  (^) ;  la  re  County  Palatine  Loan  and 
Discount  Co.,  CartmelVs  Casei^), 

[LiNDLKY,  J.,  referred  to  Crampton  v.  Varna  Ry.  Co.  (*).] 

The  finding  that  the  act  of  the  surveyor  was  ratified  by 

the  board  is  equally  immaterial;  for,  the  board  could  not, 

even  under  seal,  ratify  a  contract  which  thej'  had  no  power 

to  enter  into. 

Patchett  Q.C.,  and  E.  Clarke,  contra.  The  173d  section 
of  the  Public  Health  Act,  1875,  enacts  generally  that  "any 
local  authority  may  enter  into  any  contracts  necessary  for 
carrying  the  act  into  execution.^''     The  jury -have  expressly 

an  urban  authority  in  conformitj'  with  (')  5  L.  T.  (N.S.),  78. 

the  provisions  of  tiiis  s<»cti()n,  and  duly  (■*)  Law  Rep.,  8  C.  P.,  468 ;  on  appeal, 

executed  by  the  other   parties   tliereto,  4  C.  P.,  617. 

Bhall    be   binding:  on   tiie  authority  by  («)  2C.  P.D.,255;  20  Eng.  R.,  614. 

whom  the  same  is  executed  and  their  sue-  (•)  Law  Rep.,  1  Ch.,  56L 

cessora,  and  on  all  other  parties  thereto  (')  Law  Rep.,  9  Ex.,  224;  10  Eng;.  R., 

and  their  executors,  athiiinisitrators,  sue-  396;  7  H.  L.  C,  663;  14  Eng.  R.,  42. 

cessors,  or  assigns,  to  all  intents  and  pur-  (*')  Law  Rep.,  9  Ch.,  691 ;  10  Eng.  R, 

poses,"  (fee.  672. 

(')  8  Q.  B.,  810.  (•)  Law  Rep.,  7  Ch.,  662;  8  Eng.  R., 

(«)  4  C.  B.  (N.S.),  570  ;  27  L.  J.  (C.  P.),  609. 
314. 
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found  that  this  was  a  contract  of  that  description.  The 
contracts  to  be  made  ''under  this  act,"  which  are  to  be 
made  subject  to  the  provisions  and  restrictions  of  s.  174, 
are,  the  general  contracts  as  to  paving,  lighting,  watering, 
and  dusting  the  streets  and  houses  of  the  district,  and  not 
contracts  like  the  present,  which  is  ^expressly  au-  [212 
thorized  by  s.  197(*).  Assuming  that  this  was  a  contract 
under  s.  174,  if  it  were  executory,  no  action  would  lie  upon 
it,  for  want  of  the  observance  of  the  conditions  imposed  by 
the  act ;  but  it  is  otherwise  where  the  work  has  been  done, 
and  the  bo^rd  have  had  the  benefit  of  it :  Clarke  v.  OacJc- 
field  Union  {^)\  Sanders  v.  St,  NeoVs  Union  {^)\  Nowell  v. 
Mayor  of  Worcester  (*) ;  Renter  v.  Electric  Telegraph 
C(9.  (*) ;  Nicholson  v.  Bradfield  Union  {*).  In  Pearce  v. 
Morrice{'),  Taunton,  J.,  lays  down  the  following  rule  for 
distinguishing  between  imperative  and  merely  directory 
enactments, — "A  clause  is  directory  where  the  provisions 
contain  mere  matter  of  direction,  and  no  more ;  but  not  so 
when  they  are  followed  by  words  of  prohibition."  Sect. 
173  of  the  act  of  1875  contains  no  words  of  prohibition. 
The  defendants  here  have  had  the  benefit  of  the  plain tiflTs 
work ;  the  contract  was  entered  into  by  their  surveyor  by 
their  direction  ;  and  the  jury  have  found  that  his  acts  were 
ratified  by  them.  Whether  the  ratification  was  under  seal 
or  by  acts  and  conduct  can  make  no  difference. 

Cur.  adv.  Tult. 

April  6.  LiNDLEY,  J.:  This  is  an  action  brought  to  re- 
coyer  compensation  for  certain  plans  made  by  the  plaintiff 
for  offices  contemplated  by  the  defendants,  but  never  in  fact 
erected.  The  plans  were  made  by  the  directions  of  the 
defendants'  surveyor,  and,  when  made,  they  were  submitted 
to  the  defendants'  board,  and  were  so  far  approved  and 
adopted  that  quantities  were  taken  out  and  advertisements 
were  issued  for  tenders  for  the  erection  of  offices  according 
to  the  plans.  The  tenders,  however,  proving  too  high,  they 
were  not  accepted,  and  the  offices  designed  by  the  plaintiff 
were  not  constructed.  The  plans,  therefore,  were  of  no  fur- 
ther use  to  the  defendants.  Other  offices  have,  however, 
been  constructed  for  them  from  other  plans. 

The  jury  have  found  that  the  defendants'  board  authorized 

0)  Section  197:  "  Every  urban  author-        («)  21  L.  J.(Q.B.),  849. 
ity  shall  from  time  to  time  provide  and        (»)  8  Q.  B.,  810. 
nmintain  such  offices  as  may  be  necessary        (*)  9  Ex.,  457 ;  23  L.  J.  (Ex.),  139. 
for  transacting  their  business  and  that  of        (*)  6  E.  4  B.,841 ;  26  L.  J.  (Q.B.),  46. 
their  officers  and  servants  under  this  act.''        (^)  Law  Ren.,  1  Q.  B.,  620. 

(')  2  Ad.  &  E.,  96. 
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213]  their  *surveyor  to  employ  the  plaiiitiflf  to  prepare 
the  plans,  and  ratified  the  act  of  theij  surveyor  in  procuring 
them  ;  and  the  jury  have  further  found  that  some  new 
oflSces  were  necessary  for  the  purposes  of  the  defendants, 
and  that  the  plaintiff's  plans  were  necessary  for  the  erection 
of  the  offices  for  which  they  were  designed ;  and  they  as- 
sessed the  damages  to  which  the  plaintiff  is  entitled  (if  he 
is  entitled  to  any  from  these  defendants)  at  £94. 

Under  these  circumstances,  the  plaintiff  would  clearly  be 
entitled  to  judgment,  were  it  not  for  the  fact  that  the  defend- 
ants are  a  corporation,  and  that  their  power  of  contracting 
is  regulated  by  act  of  Parliament.  The  act  which  was  in 
force  when  the  plans  were  ordered  was  the  Public  Health 
Act,  1848  (11  &  12  Vict.  c.  63).  This  act  was  repealed  and 
replaced  by  the  Public  Health  Act,  1876  (38  &  39  Vict.  c.  55), 
before  the  plans  were  finished.  But  the  85th  section  of  the 
first  act,  although  broken  into  paragraphs,  and  differently- 
printed,  was  substantially  re-enacted  by  ss.  173,  174,  of  the 
second  act ;  and,  having  carefully  compared  the  above  sec- 
tions, I  can  find  no  difierenCe  material  to  the  present  case 
between  s.  85  of  the  act  of  1848  and  ss.  173  and  174  of  the 
act  of  1875,  except  that  £50  is  substituted  for  £10  as  the 
limit  for  contracts  which  do  not  require  any  particular 
formalities. 

It  is  admitted  that  the  defendants  were  a  local  board 
within  the  meaning  of  s.  86  of  the  act  of  1848,  and  an  urban 
authority  within  the  meaning  of  s.  174  of  the  act  of  1875 ; 
and  it  is  admitted  that  there  was  no  contract  under  seal  with 
the  plaintiff,  and  no  ratification  under  seal  of  anv  contract 
with  him.  Neither  was  there  in  fact  any  resolution  ex- 
pressly authorizing  the  preparation  of  the  plans  or  expressly 
referring  to  or  ratifying  their  preparation  for  the  board. 

The  question  I  have  to  determine  is,  whether,  under  the 
above  circumstances,  and  having  regard  to  the  above  enact- 
ments, the  defendants  are  liable  to  pay  for  the  plans  in 
question. 

Now,  in  the  first  place,  it  is  to  be  observed  that  the  defend- 
ants are  not  a  trading  or  commercial  corporation  having 
gain  for  its  object :  they  are  created  for.  the  purposes  men- 
tioned in 'the  Public  Health  Acts,  and  they  are  in  fact  the 
representatives  of  and  trustees  for  the  inhabitants  of  Wim- 
bledon for  such  purposes.  I  cannot  therefore  regard  as 
214]  applicable  to  this  case  those  numerous  *decision3 
which  show  that  incorporated  companies  having  gain  for 
their  object  are  liable  in  respect  of  contracts  not  under  seal, 
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provided  they  are  necessary  for  and  incidental  to  the  pur- 
poses for  which  they  are  created.  Such  cases,  for  example, 
as  South  of  Ireland  Colliery  Go.  v.  Waddle  {^)  and  Meuter  v. 
Electric  Telegraph  Co.  (")  do  not,  in  my  opinion,  govern  this 
case. 

Neither  can  I  treat  the  defendants  as  a  corporation  to 
which  no  act  of  Parliament  is  specially  applicable.  It  is 
not  necessary,  in  order  to  decide  this  case,  to  try  to  reconcile 
the  conflicting  decisions  upon  the  general  question  whether 
a  corporation  not  governed  by  any  special  act  of  Parlia- 
ment is  liable  on  unsealed  contracts  of  which  it  has  had  the 
benefit.  Where  the  unsealed  contract  is  of  such  a  nature  as 
to  be  the  subject  of  an  action  for  specific  performance,  and 
such  contract  has  been  in  part  performed,  under  circumr 
stances  which  render  the  equitable  doctrine's  of  part  per- 
formance applicable,  the  contract  will,  I  apprehend,  bind 
.  such  a  corporation,  Crook  v.  Seaford  {*) :  but,  in  other  cases, 
it  is  extremely  doubtful  whether  the  mere  fact  that  a  con- 
tract, not  otherwise  binding  on  the  corporation,  has  been 
wholly  or  partly  performed  renders  the  corporation  liable  to 
be  sued  either  on  the  contract  or  on  a  quantum  meruit. 
Nicholson  v.  Bradfield  Union  i^)^  Clarke  v.  Cuckfield  Tin- 
ioii{^\  and  Haigh  v.  North  Br  idly  Union  O/'dre  the  lead- 
ing authorities  in  favor  of  the  corporation  being  liable ;  and 
WaghorrCs  Case{'),  before  Mr.  Justice  Manisty,  may  be 
added  to  them.  On  the  other  hand.  Mayor  of  Ludlow  v. 
Charlton  {'),  Lamprell  v.  Billericay  Union  {*)/ Smart  v. 
West  Ham  Union  ("),  at  law,  and  Kirk  v.  Bromley  Union{^% 
and  Crampton  v.  Varna  Ry,  Co.  ('*),  in  equity,  are  leading 
authorities  to  the  contrary, 

In  this  case,  however,  I  have  to  construe  and  apply  a 
special  act  of  Parliament ;  and,  although  some  of  the  pro- 
visions of  the  *above  mentioned  sections  are  not  in  [215 
my  opinion  applicable  to  such  a  contract  as  I  have  here  to 
deal  with,  the  provision  requiring  a  seal  where  the  contract 
is  for  more  than  £10  or  £50,  as  the  case  may  be,  is  I  think 
applicable  to  it ;  and,  having  regard  to  the  objects  and 
terms  of  those  sections,  and  to  the  case  of  Frend  v.  Den- 

(*)  Law  R€p.,  8  C.  P.,  463;  on  appeal,  (J)  Not  reported. 

Law  Rep ,  4  C.  P.,  617.  («)  6  M.  A  W.,  816. 

(«)  6  E.  4  B.,  841 ;  26  L.  J.  (Q.B.),  46.  (»)  3  Ex.,  288. 

(*)  Law  Rep.,  10  Eq.,  678,  and  6  Ch.,  (»»)  10  Ex.,  867;  24  L.  J.  (Ex.),  201; 

651.  11  Ex.,  867;  25  L.  J.  (Ex.),  210. 

{*)  Law  Rep.,  1  Q.  B.,  620.  (»»)  2  Ph.,  640. 

(»)  21  L.  J.  (aB.).  349.  (»«)  Law  Rep.,  7  Ch.,  662;  8  Eng.  R., 

(•>  E.  B.  <fc  E.,  878 ;  28  L.  J.  (Q.B.),  62.  609. 
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neiti^\  I  am  unable  to  hold  that  the  clause  requiring  a  seal 
is  a  merely  directory  clause. 

In  Nowell  v.  Mayor  of  Worcester  (^\  other  clauses  requir- 
ing other  things  to  be  done  by  the  board  were  held  to  be 
directory  only,  because  the  plaintiff  could  not  ascertain 
whether  they  were  done  or  not.  This  reason  has  no  appli- 
cation to  the  clause  requiring  contracts  to  be  sealed  ;  and  it 
appears  to  me  that  I  should  be  depriving  the  rate- payers  of 
the  protection  intended  to  be  afforded  them  by  the  statutes 
with  which  I  have  to  deal,  if  I  held  the  defendants  liable  to 
pay  for  work  done  under  a  contract  required  by  those  acts 
to  be  under  seal,  and  not  in  that  form. 

The  observations  of  Baron  Rolfe  in  Mayor  of  Ludlow  v. 
Charlton  (')  are  in  my  opinion  very  pertinent  to  cases  of  this 
description  ;  and,  thoroughly  concurring,  as  I  do,  with  those 
decisions  which  have  relaxed  the  old  rule  as  to  the  necessity 
for  a  seal  to  bind  certain  classes  of  corporations,  I  do  not 
feel  myself  at  liberty  to  dej)art  from  the  plain  words  of  the 
statutes  by  which  this  case  is  governed. 

Notwithstanding,  therefore,  the  answers  given  by  the  jury 
to  the  questions  put  to  them,  I  give  judgment  for  the  defend- 
ants, with  costs. 

•  Judgment  for  the  defendants. 

Solicitor  for  plaintiff :    W,  J.  Foster. 
Solicitor  for  defendants:    W.  H.  Whitfield. 

{})  4  C.  B.  (N.S.),  576 ;  27  L.  J.  (C.P.),        («)  9  Ex.,  457 ;  28  L.  J.  (Ex.),  189. 
814  ;  and  in  Equity,  6  L.  T.  (N.S.),  78.  (»)  6  M.  A  W.,  816. 


[8  Common  Pleas  Division,  216.] 

Feb.  8,  1878. 
[IN  THE  COURT  OF  APPEAL.] 
216]  *MORTIMORE  v.    CrAGO. 

In  the  Matter  of  the  Sheriff  of  Surrey. 

SJieriff— Fieri  Facias — Poundage — Recovery  of  Judgment  Debt  without  Scde — 

28  Miz.  c.  4. 

A  sheriff,  who  by  compulsion  of  a  writ  of  fi.  fa.,  recovers  the  amount  of  a  judg- 
ment debt,  is  entitled  to  poundagre,  although  after  seizure  He  is  paid  out  by  the  exe- 
cution debtor,  without  a  sale  of  any  portion  of  the  goods  seized. 

Jioe  V.  UamtMud  (2  C.  P.  D.,  800,)  overruled. 

An  order  had  been  obtained  to  show  cause  why  the  sheriff 
of  Surrey  should  not  repay  to  the  defendant  the  sum  of 
£4  95.  for  poundage,  on  the  ground  that  there  was  no  sale, 
and  that  the  sheriff  was  not  entitled  to  poundage. 
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It  appeared  from  the  aflBdavits  that  judgment  in  this 
action  having  been  signed  against  the  defendant,  the  plain- 
tiff issued  execution  thereon  and  the  sheriff  seized  the  de- 
fendant's goods;  after  remaining  in  possession  thereof  for 
some  days  he  gave  them  up  to  the  defendant  again  without 
selling  them^  upon  the  defendant  paying  to  the  sheriflfs  offi- 
cer the  amount  then  due  for  debt  and  costs  on  the  judgment 
and  possession  money,  and  in  addition  the  sum  of  £4  Qs.  for 
poundage,  which  was  claimed  by  the  sheriff's  officer. 

The  order  in  the  Common  Pleas  Division  was  made  abso- 
lute for  the  repayment  by  the  sheriff  to  the  defendant  of 
the  sum  of  £4  9^.,  the  court  (Cockburn,  C.  J.,  and  Grove,  J.) 
considering  themselves  bound  by  the  authority  of  Hoe  v. 
Hammond  (*).     The  sheriff  appealed. 

Feb.  7,  8.  Sir  ff,  Giffard,  S.G.  {Oraiitham,  Q.C.,  with 
him),  for  the  sheriff :  The  decision  in  the  Common  Pleas 
Division  was  wrong.  It  is  plain  from  the  authorities  cited 
in  Bis  sicks  v.  Bath  Colliery  Co,  (")  that  where  the  judgment 
debt  is  paid  to  the  sheriff  by  compulsion  of  the  writ  of  fieri 
facias  he  is  entitled  to  poundage.  The  only  decision  to  the 
contrary  is  Roe  y,  Hammond  {^\  and  that  case  is  clearly 
inconsistent  with  tlie  course  of  previous  authorities. 

*Talfourd  Salter^  Q.C.,  and  Lumley  Smithy  for  [217 
the  defendant :  This  court  cannot  decide  in  favor  of  the 
sheriff  without  overruling  Hoe  v.  Hammond{^\  and  the  de- 
cision in  that  case  was  founded  upon  the  statement  given  in 
Lofft,  p.  433,  as  to  the  practice  then  prevailing  in  the  Court 
of  King's  Bench.  The  sheriff  must  make  out  a  statutory 
right  to  poundage,  for  at  common  law  he  was  bound  to  exe- 
cute the  king's  writ  without  receiving  any  remuneration, 
Graham  v.  Grill  (*) ;  and  none  of  the  statutes  conferring  the 
right  to  poundage  empower  the  sheriff  to  levy  it  where  there 
has  been  no  sale :  28  Eliz.  c.  4;  3  Geo.  1,  c.  15 ;  43  Geo.  3, 
c.  46 ;  1  Vict.  c.  65;  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76),  8.  123  ;  Rules  of  the  Supreme  Court, 
Order  XLii,  Rule  13.  The  language  of  Lord  Ellenborough, 
in  Bilke  v.  HavelocJc  (*),  is  a  very  strong  authority  to  show 
that  unless  there  be  a  sale  the  sheriff  is  not  entitled  to 
poundage.  Hex  v.  Robinson  (*)  explains  the  decision  in  Al- 
chin  v.  Wells  (*),  which  at  first  sight  might  seem  to  show  that 
the  sheriff  is  entitled  to  poundage  although  there  has  been 

(»)  2  C.  P.  D.,  300;  21  Eng.  R.,  297.  (*)  8  Camp.,  S74. 

(»)  2  Ex.  rr.,  459  ;  21  Eng.  R.,  560.  (»)  2  C.  M.  <fe  R.,  884  • 

(3)  2M.  &   S.,  294;    per  Lord  Ellen-  («)  5  T.  R.,  470. 
borough,  C.J.,  at  p.  297. 

'^0  Eng.  Rep,  10 
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no  sale ;  the  real  bearing  of  these  cases  is  pointed  out  by 
Lord  Coleridge,  C.J.,  in  Roe  v.  Hammondi^).  The  reason- 
ing of  Jervis,  C.J.,  in  Masters  v.  Lowiher(^\  shows  that  an 
actual  sale  is  necessary  to  confer  the  right  to  poundage. 
Upon  a  similar  principle  the  sheriff  is  not  entitled  to  pound- 
age, where  after  seizure  and  before  sale  the  judgment  and 
all  subsequent  proceedings  are  set  aside  for  irregularity: 
Miles  V.  Harris  (').  The  question  now  in  dispute  did  not 
arise  in  Sneary  v.  Abdy{*\  for  in  that  case  the  sheriff 
claimed  only  possession  money,  fees,  and  incidental  ex- 

Senses;  but  in  Hoe  v.  Hammond  (*)  it  was  stated  by 
^rove,  J.,  that  in  Sneary  v.  Abdy{*)  all  the  judges  were  of 
opinion  that  the  right  to  poundage  depended  upon  an  actual 
levy  of  the  debt.  The  word  "levy"  implies  more  than 
seizure  ;  it  means  seizure  and  sale. 

Orantham,  Q.C.,  in  reply:  Money  is  *' levied"  by  the 
218]  sheriff,  if  *it  is  actually  received  by  him  ;  in  Tomlin's 
Law  Dictionary,  "levy"  is  said  to  mean  "to  collect  or  ex- 
act ;"  and  according  to  this  interpretation  if  the  amount  is 
actually  obtained  by  virtue  of  the  writ,  it  is  "levied,"  and 
it  becomes  immaterial  to  consider  whether  there  is  or  is  not 
a  sale.  In  the  present  case  the  seizure  by  the  sheriff  com- 
pelled the  defendant  to  pay  the  amount  of  the.  judgment 
debt,  and  therefore  nothing  is  wanting  to  enable  him  to 
enforce  the  right  to  poundage :  Bex  v.  JethereU  (*).  If  any 
portion  of  the  judgment  debt  is  paid  after  a  valid  seizure, 
nothing  afterwards  done  by  the  parties  to  the  action  can  take 
away  the  right  to  poundage :  Alchin  v.  Wells  (')  ;  Chapman 
V.  BowlbyO. 

Bramwell,  L.J.:  I  am  of  opinion  that  the  judgment 
should  be  reversed.  It  seems  to  me,  that  if  we  look  at  the 
statute  and  the  authorities,  the  sheriff  is  entitled  to  pound- 
age. The  statute  28  Eliz.  c.  8,  says  that  the  sheriff  shall  not 
take  more  than  12d,  for  every  20s.  "for  the  serving  and  exe- 
cuting of  any  extent  or  execution  upon  the  body,  lands, 
goods  or  chattels  of  any  person  or  persoijs  whatsoever  .  .  . 
that  7ie  or  they  shall  so  levy  or  extend  and  deliver  in  execu- 
tion." lam  of  opinion  that  "deliver  in  execution"  must 
be  coupled  with  "extent;"  it  cannot  apply  to  body  or 
goods,  and  therefore  "deliver  in  execution"  should  be  lim- 
ited to  process  in  respect  of  lands.     The  sheriff  holds  an  iu- 

(0  2  C.  P.  D.,  800,  at  pp.  306,  806;  21         (<)  1  Ex.  D..  299. 
Enj?.  R.,  297.  301,  802.  (*)  2  C.  P.  D.,  800.  at  p.  807;  21  Eng. 

(*)  11  C.J5.,  948,  at  p.  968;    21  L.  J.  R.,  297,  801,  802. 
(C.P.),  130,  at  p.  182.  («)  Parker,  177. 

(^)  12  C.  B.  (N.S.),  560;  81  L.  J.  (C.P.).        (')  5  T.  R.,  470. 
861.  (•»)  8  M.  A  W.,  249, 
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quisition  and  delivers  the  land  in  execution,  but  he  does  not 
deliver  goods  under  a  li.  fa.  I  think  Watson's,  B.,  opinion, 
as  expressed  in  Carter  v.  Hughes  (*),  confirms  this  view.  I 
do  not  think  those  words  have  any  connection  with  a  writ 
of  ti.  fa.,  because  the  sheriff  does  not  deliver  the  goods  in 
execution;  he  delivers  the  money  because  he  has  made  it 
from  a  sale  of  them.  It  then  becomes  a  debt  due  from  him, 
and  an  action  for  money  had  and  received  would  lie  against 
him.  He  is  to  recover  it ;  the  words  are  ^'  shall  so  levy;^^ 
and  notwithstanding  that  it  is  his  duty  and  he  is  bound  to 
recover  it,  he  cannot  sell  the  goods  after  a  tender  :  Taylor 
v.  Bekoni*);  Brun  v.  Hutchinson  {^),  Why  is  a  payment 
to  the  sheriff  upon  a  fieri  facias  a  good  plea?  It  must  be 
because  he  has  authority  to  levy  the  debt  by  receiving 
money.  I  do  not  wish  to  ^question  the  decision  of  [219 
Na^h  V.  Dickenson  (*).  That  was  a  perfectly  correct  deci- 
siob,  because  there  was  no  seizure  in  that  case.  The  sheriff 
there  did  not  ^^  levy ^  The  test  is,  supposing  the  sheriff 
had  not  the  authority  of  the  court,  could  an  action  of  tres- 
pass be  brought  against  him  1  I  think  the  words  in  the  stat- 
ute of  Elizabeth,  *' shall  so  levy,"  mean  *' shall  seize,  and 
thereby  get  the  naoney."  In  addition  to  the  construction  of 
the  statute,  there  is  a  current  of  authorities  which  all  run 
one  way.  The  decisions  in  some  of  these  cases  go  further 
than  is  necessary  to  support  the  present  case.  It  is  the 
seizure  made  by  the  sheriff  that  produces  the  money;  there- 
fore, where  there  is  a  compromise  after  the  seizure  but  be- 
fore any  sale,  the  sheriff  is  entitled  to  his  poundage.  I 
cannot  find  a  trace  of  a  real  authority  against  the  claim  of 
the  sheriff  for  his  poundage,  and  I  think  that  he  is  enti- 
tled to  our  judgment.  I  ought  to  mention  that  in  the  case 
of  judgment  and  execution  being  set  aside  through  no  fault 
of  the  sheriff,  he  would  be  entitled  to  his  poundage  if  he  has 
actually  received  the  amount  of  the  judgment  debt. 

Brett,  L.J.:  I  am  of  the  same  opinion.  Where  an  exe- 
cution issues  the  transaction  may  be  divided  into  four  parts : 
1.  The  delivery  of  the  writ  to  the  sheriff :  2.  Seizure : 
3.  The  possible  payment  of  money  after  seizure  :  4.  If  no 
payment,  sale.  The  first  step  does  not  entitle  the  sheriff 
to  poundage ;  and  if  he  does  not  seize,  Nash  v.  Dicken- 
son (*)  is  an  authority  that  he  is  not  entitled  to  poundage. 
Although  he  seizes,  nothing  may  be  realized,  because  the 
seizure  may  be  wrongful ;  it  may  be  withdrawn  by  direction 

(I)  2  H.  <fe  N..  714,  at  p.  723.  (»)  2  D.  A  L..  43. 

(»)  2  Lev.,  203.  (*)  Law  Rep.,  2  C.  P.,  26?. 
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of  law,  then  the  sheriff  would  receive  no  poundage.  Then 
comes  the  case  after  seizure.  The  mone.y  may  be  paid  by 
the  execution  debtor  either  directly  or  indirectly:  directly 
by  virtue  of  the  seizure  to  the  sheriff  ;  indirectly  where  pay- 
ment is  made  by  means  of  a  compromise  which  is  the  conse- 
quence of  the  seizure  ;  in  either  of  those  cases  the  sheriff  is 
entitled  to  poundage.  If  a  sale  takes  place,  again  the  sher- 
iff is  entitled  to  poundage.  As  to  the  construction  of  28 
Eliz.  c.  4,  I  agree  with  Lord  Justice  Bramwell.  The  proper 
construction  is  "goods  levied,"  and  *' lands  extended,"  and 
''delivered  in  execution."  The  words  ''delivered  in  execu- 
tion" do  not  apply  to  an  execution  under  a  writ  of  fl.  fa. 
220]  Tli«  *word  "levy"  in  legal  meaning  is  where  goods 
are  seized  and  money  obtained  by  compulsion.  If  that  is 
the  meaning  of  levy,  it  does  not  necessarily  comprise  sale. 
AlcliinY,  Wells {^)\9^  in  point.  The  court  there  say:  "The 
sheriff  who  has  levied  is  entitled  to  his  poundage."  It  seems 
to  me  that  Rex  v.  Robinson  (')  is  to  the  same  effect.  Where 
the  money  has  been  obtained  by  the  seizure,  although  there 
has  been  no  sale,-  the  sheriff  has  a  right  to  his  poundage. 
In  Chapman  v.  Bowlby  (")  both  Lord  Abinger,  C.B.,  and 
Parke,  B.,  recognize  the  principle  laid  down  in  Alchin  v. 
Wells  ('),  and  hold  that  where,  by  the  compulsion  of  the 
writ,  the  execution  debtor  has  been  forced  to  pay  the  debt, 
the  sheriff  is  entitled  to  his  poundage.  The  last  case  de- 
cided on  the  point  was  Blssicks  v.  BatJi  Colliery  Co.  (*),  be- 
fore Cockburu,  C. J.,  and  Cleasby,  B.,  who  acted  upon  the 
rule  laid  down  in  the  previous  cases.  There  is  not  one  de- 
cision to  the  contrary  except  Roe  v.  Hammond {^)  and  the 
case  under  consideration.  To  entitle  the  sheriff  to  his 
poundage  a  sale  is  not  necessary;  it  is  enough  if  there  is  a 
seizure  and  the  money  is  obtained  either  directly  or  indi- 
rectly. General  principles,  the  construction  of  the  statute, 
and  the  authorities,  all  support  the  conclusion  that  the 
sheriff  in  the  present  case  is  entitled  to  the  poundage  which 
he  claims. 

Cotton,  L.J.:  The  first  question  is  whether  the  words  of 
the  statute  of  Elizabeth,  "delivered  in  execution,"  apply  to 
the  execution  of  a  writ  of  fi.  fa.  I  agree  with  Lord  Justice 
Bramwell  that  they  do  not.  When  can  the  sheriff  be  said 
to  levy  ?  It  is  true  there  must  be  a  seizure,  but  when  he 
has  seized  it  is  not  necessary,  to  enable  him  to  recover 
poundage,  that  he  should  sell ;  it  is  sufficient  if  by  reason 

(»)  5  T.  R.,  470.  (»)  8  M.  <fe  W.,  249. 

(«)  2  C.  M.  A  R.,  384.  {*)  2  Ex.  D.,  469;  21  Eng.  R.,  650. 

(*)  2  0.  P.  D.,  300;  21  Eng.  R.,  297. 
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of  tilt?  seizure  the  money  is  obtained  directly  or  indirectly; 
if  it  is  obtained,  then  there  has  been  a  levy.  All  the  au- 
thorities go  to  this  conclusion:  Whenever  process  is  made 
effectual  by  payment  of  money,  the  sheriff  is  entitled  to  his 
poundage. 

Judgment  reversed. 

Solicitors  for  .the  sheriff :   Abbott  &  Co. 
Solicitor  for  defendant:  S.  Chester. 

See  29  Eng.  Rep. ,  553  note.  that  the  sheriff  may  look  to  him  for  his 

It  is  only  when  the  judgment  itself  fees:  Van  Kirk  f>.  Sedgwick,  13  N.  Y. 

is  satisfied  or  dischargeid,  or  the  attor-  Weekly  Dig. ,  478. 

ney  has  countermanded  the  execution. 


[8  Common  Pleas  Diyision,  221.] 

Jan.  14,  1878. 

[IN  THE  COURT  OF  APPEAL.] 


*Bergheim  v.  The  Great  Eastern  Railway     [221 
Company. 

Railway  Company — Common  Carriert — Pauenger's  Luggag$  placed  in  Compartment 

trilh  him — Negligence. 

A  railway  company  are  not  insurers  in  respect  of  luggage  placed  at  a  passenger's 
request  in  the  same  compartment  in  which  he  intends  to  travel ;  and  they  will  not 
he  liable  to  compensate  him  if  luggage  so  placed  is  lost  or  stolen  without  any  negli- 
gence on  their  part. 

Action  against  the  defendants,  as  carriers,  for  loss  of  a 
dressing  bag. 

At  the  trial  before  Manisty,  J.,  during  the  Trinity  Sit- 
tings, 1877,  the  following  facts  were  proved:  the  plaintiff 
and  bis  wife  came  to  a  station  of  the  defendants  for  the  pur- 
pose of  being  carried  as  passengers  with  their  luggage  to 
Yarmouth.  After  taking  tickets  for  the  journey,  tlie  plain- 
tiff went  on  to  the  platform,  by  the  side  of  which  the  train 
was  standing,  and  there  saw  one  of  the  porters  employed 
by  the  defendants,  named  Bishop.  As  the  train  was  not  to 
start  for  a  few  minutes,  the  plaintiff  asked  Bishop  to  take 
charge  of  the  luggage,  to  put  it  itito  a  compartment,  and  to 
look  after  it,  while  the  plaintiff  went  to  the  refreshment 
room.  Bishop  replied  it  would  be  all  right,  and  he  would 
look  after  the  luggage.  Bishop  put  the  plaintiff's  luggage,  in- 
cluding the  dressing  bag,  into  a  first-class  compartment,  and 
placed  it  upon  the  seats :  he  turned  the  key  of  the  door  of  the 
compartment.  The  plaintiff  and  his  wife  then  went  to  the 
refreshment  room  ;  tney  returned  to  the  train  shortly  before 
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the  time  appointed  for  starting.  Bishop  said  it  was  all  right, 
and  the  door  of  the  compartment  being  still  locked  he  un- 
locked it  for  the  plaintiff  and  his  wife:  they  entered  the 
compartment  and  found  that  the  bag  was  missing.  The  bag 
was  not  recovered. 

The  jury,  in  answer  to  questions  put  by  the  judge,  found 
that  the  compartment  and  not  the  luggage  van  was  the  prop- 
er place  to  put  the  bag,  having  regard  to  the  common  usage 
at  the  defendants'  station ;  that  bishop  was  acting  within 
222]  the  scope  of  *his  employment  by  the  defendants,  and 
that  he  took  charge  of  the  bag  as  their  servant  and  not  as 
the  plaintiff's ;  that  there  was  no  negligence  on  the  part  of 
either  the  defendants  or  their  servants  which  conduced  to 
the  loss  of  the  bag ;  that  the  plaintiff  was  not  guilty  of  neg- 
ligence which  conduced  to  the  loss  of  the  bag ;  that  the  bag 
was  stolen,  but  there  was  no  evidence  to  show  by  whom  it 
was  stolen. 

The  learned  judge  directed  the  judgment  to  be  entered  for 
the  defendants.     The  plaintiff  appealed. 

1877.  Nov.  21,  22.  Orantham,  Q.C.,  and  R.  E.  Webster, 
for  the  plaintiff. 

Metcalfe^  Q.C.,  and  Lindsell^  for  the  defendants. 

The  arguments  are  sufficiently  stated  in  the  judgment.  In 
addition  to  the  authorities  mentioned  in  the  judgment  the 
following  were  cited  :  Macrow  v.  Great  Western  Railway 
Ob.  O ;  Oatliffe  y.  Bourne  {^)\  Middlelon  v.  Fowler  {*); 
Upshare  v.  Aidee{*). 

Cur.  adv.  vult. 

Jan.  14.  The  judgment  of  the  Court  (Bramwell,  Brett  and 
Cotton,  L.J  J.)  was  delivered  by 

CorroN,  L:  J.:  In  this  case  the  facts  are  as  follows :  [The 
learned  judge  stated  them  as  above.]  It  has  been  found  that 
neither  the  company  nor  the  plaintiff  was  guilty  of  negli- 
gence. The  company,  therefore,  cannot  be  held  liable  unless 
they  are  to  be  held  to  have  undertaken  the  liability  of  com- 
mon carriers  in  respect  of  the  bag,  the  loss  of  which  is  the 
cause  of  complaint  in  this  action. 

The  liability  of  a  common  carrier  is,  as  compared  with  that 
of  other  bailees,  exceptional.  He  is  answerable  for  the  loss 
of  goods  intrusted  to  him  as  such,  though  the  loss  be  in  no 
wav  caused  by  any  default  on  his  part.  He  is  considered 
as  having  contracted  to  insure  the  safe  delivery  of,  that  is  to 
say,  as  having  contracted  to  carry  and  deliver  safely  and 

C)  Law  Rep.,  6  Q.  B.,  612.  («)  1  Salk.,  282. 

O  4  Bing.  N.  C,  314:  in  error,  3  Man.  &  G.,  643.  {*)  Comyns,  25. 
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securely  (the  act  of  God  and  the  Queen's  enemies  alone  ex- 
cepted), the  goods  of  which  he,  as  *common  carrier,  [223 
is  bailee.  The  reason  why  the  law  implied  that  this  is  his 
contract,  was  that  the  carrier  had  by  himself  or  his  servants 
during  the  bailment,  at  times  and  in  places  where  he  could 
not  even  be  supervised,  the  exclusive  control  and  care  of  the 
goods  intrusted  to  him  by  the  owner;  and  consequently,  to 
prevent  fraud,  the  law  imposed  on  those  who  contracted  to 
carry  goods  as  common  carriers  the  obligation  also  to  un- 
dertake to  insure  their  safety.  The  rule  and  the  reason  for 
it  are  thus  stated  by  Lord  Chief  Justice  Holt  in  Coggs  v. 
Bernardo.  "The  law  charges  this  person  thus  intrusted 
lo  carry  goods  against  all  events  but  acts  of  God  and  of  the 
enemies  of  the  King.  For  though  the  force  be  never  so 
great,  as  if  an  irresistible  multitude  of  people  should  rob  him, 
nevertheless  he  is  chargeable.  And  this  is  a  politic  establish- 
ment contrived  by  the  policy  of  the  law  for  the  safety  of  all 
I)ei*sons,  the  necessity  of  whose  affairs  obliges  them  to  trust 
these  sorts  of  persons,  that  they  may  be  safe  in  their  ways 
of  dealing ;  for  else  these  carriers  might  have  an  opportu- 
nity of  undoing  all  persons  that  had  any  dealings  with  them, 
by  combining  with  thieves,  &c.,  and  yet  doing  it  in  such  a 
clandestine  manner  as  would  not  be  possible  to  be  discov- 
ered. And  this  is  the  reason  the  law  is  founded  upon  in 
that  point."  This,  though  apparently  a  stringent  rule,  was 
founded  on  good  sense.  But  if  this  implication  had  been 
applied  to  goods,  of  which  in  consequence  of  the  act  of  the 
owner  the  carrier  had  not  during  their  carriage  the  exclusive 
or  absolute  control  or  care,  it  would,  in  our  opinion,  have 
been  unreasonable.  So  to  apply  it  would  have  been  to  ex- 
tend a  contract  of  insurance,  which  the  law  had  originally 
implied,  because  the  carrier  had  the  exclusive,  or,  at  least, 
absolute  control  and  care  of  the  goods,  to  goods  as  to  which 
his  position  was  entirely  different.  When  the  reason  for 
raising  an  implied  contract  does  not  exist,  the  implication 
ought  not  to  be  made,  and  in  none  of  the  earlier  cases,  which 
dealt  with  and  established  the  common  carrier's  liability, 
was  a  contract  of  insurance  implied  in  respect  of  goods  over 
which  he  had  not  absolute  control.  In  our  opinion,  as  re- 
gards goods  in  such  i)osition,  no  such  contract  ought  to  be 
implied. 

The  next  question,  then,  is  whether  it  can  be  said  that 

goods  *which  at  the  request  of  a  passenger  are  put    [224 

into  the  carriage  in  which  he  travels,  are  under  the  control 

and  care  of  the  conipany  to  such  an  extent  that  a  contract 

(')  2  Ld.  Uajiii.,  ns. 
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of  insurance  on  the  part  of  the  company  can  be  implied. 
They  are  put  into  that  carriage,  because  they  may  be  re- 
quired by  the  passenger  during  the  journey,  or  because  he 
wishes  to  take  special  care  of  them  and  to  have  them  under 
his  eye,  or  because  he  desires  to  take  them  away  with  him 
as  soon  as  the  train  stops.  At  all  events,  they  are  put  in 
that  carriage  at  the  request  or  with  the  consent  of  the  pas- 
senger, in  order  that,  or  in  such  a  manner  that  he  has  some 
control  over  them  during  the  transit.  While  the  train  is  in 
motion,  the  company  can  exercise  no  control  whatever  over 
the  goods  as  distinct  from  the  control  thejr  have  over  the 
train.  There  may  be  in  the  same  carriage  with  the  owner  of 
the  goods  other  persons,  who  by  reason  of  the  passenger' s  own 
negligence  may  be  tempted  or  enabled  to  injure  or  destroy 
the  goods,  or  deprive  the  owner  of  them.  If  the  company  are, 
in  respect  of  the  goods,  liable  as  common  carriers,  though 
this  loss  may  happen  by  no  default  of  the  company,  but  by 
reason  of  the  passenger's  own  negligence,  they  must  never- 
theless make  good  the  loss,  or  at  least  must  do  so  unless 
they  can  fulfil  the  diflBcult  burden  of  proof  that  the  negli- 
gence of  the  passenger  occasioned  the  loss.  This  would  not, 
in  our  opinion,  be  reasonable. 

But  it  was  urged  that,  at  least  when  the  owner  is  reason- 
ably absent  from  his  carriage  at  stations  during  the  journey, 
the  company  must  be  liable,  and  that  the  contract  of  the 
company  may  be  considered  as  a  contract  of  insurance,  with 
an  exception  that  while  the  train  is  in  motion  and  the  owner 
in  the  carriage  with  some  charge  of  the  goods,  there  should 
be  a  different  liability.  But  this  would  be  implying  a  new 
form  of  contract,  entirely  different  from  the  contract  of 
insurance  implied  in  the  case  of  a  common  carrier. 

Again,  it  is  said  that  the  company  have  been  held  to  be 
conimon  carriers  of  passengers'  luggage,  which  is  put  into 
the  van  or  other  place  appropriated  for  the  purpose,  and 
from  this  it  is  argued  that,  the  company,  being  common 
carriers  of  passengers'  luggage  in  a  passenger  train,  are  so 
of  all  such  luggage  carried  in  the  train.  But  the  real  ques- 
tion is,  whether,  as  regards  the  particular  goods,  there 
225]  *is  an  implied  contract  of  insurance.  This  must  de- 
pend on  the  circumstances  under  which  these  goods  are 
received,  and  though  the  company  are  common  carriers  of 
goods,  and  do  receive  some  passengers'  luggage  carried  by 
a  passenger  train  under  circumstances  from  which  a  contract 
of  insurance  can  be  implied,  it  does  not  follow  that  this  is 
the  case  as  regards  articles  which,  though  carried  by  the 
same  train,  are  received  and  carried  under  different  circum- 


Vol  in.]  '    COMMON  PLEAS  DIVISION.  121 

Bergheini  v.  Great  Eastern  Railway  Co.  1878 

Stances.  As  regards,  that  portion  of  a  passenger's  luggage 
wliicli  is,  at  his  request  or  with  his  consent,  placed  in  the 
same  carriage  in  which  lie  is  to  travel,  we  think,  for  the 
reasons  given  above,  tliat  there  is  no  sufficient  ground  laid 
upon  which  a  court  can  properly  make  a  presumption  that 
the  company  carry  them  under  a  liability  or  implied  con- 
tract to  carry  them  safely  at  all  hazards,  the  act  of  God  and 
of  the  Queen's  enemies  alone  excepted. 

But  then  it  is  urged  that,  if  the  company  are  not  liable 
to  the  extent  insisted  on,  they  are  not  in  any  way  liable  for 
the  luggage  of  a  passenger  placed  at  his  request  and  with 
their  assent  in  the  carriage  in  which  he  is  to  travel,' and  that 
such  an  entire  absence  of  liability  is  unreasonable,  and 
therefore  that  the  only  reasonable  conclusion  is  to  imply  a 
common  carrier's  liability.  But,  in  our  opinion,  it  cannot 
properly  be  said  that  the  company,  if  not  liable  as  common 
carriers,  incur  no  liability  :  the  company  undertake  to  carry 
the  passenger;  they  equally  undertake  to  carry  his  lug- 
gage or  goods,  which  with  their  consent  are  placed  with  him 
in  the  carriage  in  which  he  is ;  and  they  are  not  gratuitous 
bailees  of  those  goods,  as  they  receive  them  into  their  car- 
riages in  consideration  of  the  passenger  paying  his  fare. 
The  company  therefore  must,  according  to  ordinary  prin- 
ciples, be  held  liable  in  respect  of  those  goods,  as  bailees 
for  hire  and  contractors  to  carry,  and  therefore  liable  for 
loss  or  injury  caused  by  negligence,  but  not  otherwise  ;  the 
company  have,  in  fact,  the  same  liability  with  respect  to 
the  carriage  of  those  goods  as  they  have  with  respect  to  the 
carriage  of  the  passenger  himself. 

This  is  our  view  on  principle;  it  remains  for  us  to  con- 
sider the  decisions  bearing  on  this  qut*stion. 

Cohen  v.  South  Astern  My.  Co.  (*)  is  the  only  case  cited 
which  *came  before  a  court  of  error.  The  question  [226 
in  that  case  was  not  as  to  luggage  carried  by  the  passenger 
in  the  carriage  with  him,  and  all  that  the  court  decided  was 
that  the  company  were  liable  for  the  loss  of  passenger's 
luggage  carried  in  the  same  train,  but  not  in  the  same  car- 
riage with  him,  when  occasioned  by  the  negligence  of  the 
servants  of  the  company. 

The  plaintiff  also  relied  on  Robinson  v.  Dunmore  (*).  The 
decision  in  that  case  is  not  in  point,  for  the  defendant  had 
expressly  contracted  that  the  goods  should  be  safely  car- 
ried, and  the  court  held  that  he  was  not  relieved  from  this 
contract  by  the  plaintiff  sending  his  servant  with  the  de- 
fendant.    It  is  true  that  Mr.  Justice  Chambre,  in  giving 

(»)  2  Ex.  D.,  258;  20  Eojr.  R.,  525.  (*)  2  B.  «fe  P.,  416. 

30  Eng.  Kep.  16 
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judgment,  stated  that  it  had  been  held  that  a  coach  proprie- 
tor is  liable  as  a  common  carrier  for  a  passenger's  luggage, 
though  placed  under  the  eye  of  the  passenger.  But  in  such 
a  case  it  is  obvious  that  the  servants  of  the  coach  proprie- 
tor did,  although  the  passenger  was  on  the  coach,  retain  an 
absolute  control  over  the  goods  in  question,  just  as  much 
as  if  the  passenger  had  not  been  there. 

The  cases  of  Le  Conteur  v.  London  and  South  Western. 
Ry.  Co.  ('),  Butcher  v.  London  and  South  Western  JRy. 
Co.  ('),  Richards  v.  London^  Brighton  and  South  Coast  Ry. 
Co,  ('),  may  with  more  reason  be  relied  on  for  the  plaintiff. 
These  were  all  cases  where  the  claim  against  the  company 
was  for  the  loss  of  articles  placed  by  or  at  the  wish  of  a 
passenger  in  the  carriage,  in  which  he  travelled  or  intended 
to  travel.  In  the  first  case,  though  judges  to  whose  opinion 
great  weight  is  due,  expressed  themselves  in  terms  which 
favor  the  contention  that  the  company  is  liable,  the  decision 
was  on  other  grounds  in  favor  of  the  company,  and  the 
opinion  expressed  by  the  judges  may  be  explained  as 
suggested  by  Mr.  Justice  Willes  in  Talley  v.  Or  eat  Western 
Ry.  Co.  (*).  In  the  other  cases  of  Biitch&i*  v*  London  and 
South  Western  Ry.  Co.  (*),  and  Richards  v.  London^ 
Brighton  and  Souih  Coast  Ry.  Co.  (*),  the  judgments  were 
against  the  defendants,  and  were  certainly,  as  it  would 
seem,  based  on  the  view  that  the  company  were  liable  as 
common  carriers.  In  Butcher  v.  London  and  South  West- 
^1^11]  er/z  Ry.  Co.  f*),  however,  there  was  some  evidence  of 
negligence  on  the  part  of  the  company.  And  none  of  the 
cases  were  before  a  court  of  error.  Moreover,  in  a  later 
case  of  Talley  v.  Great  Western  Ry.  Co.  ('),  the  Court  of 
Common  Pleas  decided  that  the  company  was  not  liable  for 
the  loss  of  a  portmanteau  placed  at  the  passenger's  request 
in  the  same  carriage  with  him.  In  that  case  the  jury  had 
found  the  plaintiff  guilty  of  negligence,  but  it  was  appa- 
rently only  neglecting  to  get  back  into  the  carriage  in  which 
his  portmanteau  had  been  placed.  In  that  case  Mr.  Justice 
Willes,  who  delivered  the  judgment  of  the  court,  pointed 
out  the  distinctions  of  fact  which  exist  between  luggage  car- 
ried in  the  ordinary  luggage  van  under  the  immediate  and 
exclusive  control  of  the  company,  and  articles  placed  by  a 
passenger,  or  at  his  request,  in  the  carriage  wherein  he  is  to 
travel,  and  showed  that  his  opinion  was  that  the  company 
are  not  liable  as  absolute  insurers  of  articles  so  placed,  but 

(»)  Law  Rep.,  1  Q.  B.,  64.  («)  7  C.  B.,  839;  IS  L.  J.  (C.P.),  261. 

(«)  16  C.  B.,  1»;  24  L.  J.  (C.P.).  137.  ('»)  Law  Rep.,  6  C.  P.,  44,  at  p.  49. 

(»)  Law  Rep.,  6  C.  P.,  44. 
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are  only  liable  in  the  event  of  negligence  of  some  part  of 
the  duty  which  pertained  to  them. 

Under  these  circumstances,  we  are  of  opinion  that  this 
court  is  not  bound  by  the  authorities  to  decide  that  the 
company  are  liable,  if  in  the  opinion  of  the  court  the  com- 

f)any  cannot  on  principle  be  held  to  have  undertaken  the 
lability  of  common  carriers  in   respect  of   the  plaintiffs 
bag,  that  is,  to  have  contracted  to  become  insurers  of  it. 

For  the  reasons  above  stated,  we  are  of  opinion  that  they 
did  not  so  contract,  and  that  the  judgment  in  favor  of  the 
company  should  be  affirmed. 

Judgment  affirmed. 

Solicitors  for  plaintiff:  William  A.  CrUmp  &  Son. 
Solicitor  for  defendants:  8.  Coipe, 


A  railroad  company  is  not  responsi- 
l>le  for  baggage  never  delivered  to  it 
bat  retained  by  the  passenger  in  his 
own  custody  and  possession:  Weeks 
«.  New  York,  etc.,  9  Hun,  671,  73 
N.  Y.,  51. 

A  ferryman  is  not  liable  for  the  prop- 
erty retained  by  a  passenger  in  his 
own  custody  and  under  his  own  con- 
trol, and  lost  without  negligence  of  the 
ferryman:  Dudley  9.  Camden,  etc.,  42 
N.  J.  L.,  25,  38  Am.  R.,501,  504  note. 

A  railroad  company  is  not  Ifable  for 
money  of  which  a  passenger  is  forcibly 
robb^  by  strangers  entering  its  cars  : 
Weeks  t;.  New  York,  etc.,  9  Hun,  669, 
72  N.  Y.,  51. 

See  29  Eng.  Rep.,  776  note. 

Where  a  coat  belonging  to  a  passen- 
ger was  not  delivered  to  the  railroad 
company,  but  the  passenger,   having 

S laced  it  in  the  seat  of  the  car  in  which 
e  sat,  forgot  to  take  it  with  him  when 
he  left,  and  it  was  stolen ;  held,  the 
company  was  not  liable :  Tower  1?. 
Utica,  et<5.,  7  HiU,  47.  . 

See  Ball  «.  New  Jersey,  etc.,  1  Daly, 
495. 

See  Morris  «.  Third  Av.,  etc.,  1  Daly, 
203,  where  a  satchel  so  left  came  to  the 
possession  of  one  of  the  company's 
agents  and  was  delivered  to  the  wrong 
person. 

The  plaintiff  was  travelling  with  other 
passengers  in  a  carriage  of  a  railway 
company,  and,  on  the  tickets  being  col- 
lected, there  was  found  to  t>e  a  ticket 
short.  The  plaintiff  was  charged  by 
the  collector  with  be'mg  the  defaulter, 
and  on  his  refusing  to  pay  the  fare  or 


leave  the  carriage  he  was  removed  from 
the  carriage  by  the  officers  of  the  com- 
pany without  any  unnecessary  violence. 
It  turned  out  that  the  plaintiff  had  a 
ticket,  and  he  brought  an  action  for  the 
assault,  against  the  company,  laying,  as 
special  damage,  the  loss  of  a  pair  of 
race-glasses,  which  he  had  left  behind 
him  in  the  carriage  when  he  was  re- 
moved. There  was  also  a  count  in 
trover ;  but  there  was  no  evidence  that 
the  glasses  had  come  to  the  possession 
of  any  of  the  company's  servants. 
Held,  that  the  plaintiff  could  not  re- 
cover for  the  loss  of  the  glasses: 
Glover  «.  London  and  South  Western 
R.  Co.,  L.  R.,3Q.  B.,24. 

Where  a  passenger's  baggage  is  at  his 
request  placed  by  a  railway  company's 
servants  in  the  carriage  in  which  he  is 
travelling,  the  company's  contract  to 
carry  it  safely  is  subject  to  an  implied 
condition  that  the  passenger  takes  ordi- 
nary care  of  it,  and  if  his  negligence 
causes  its  loss,  the  company  is  not  re- 
sponsible. 

A  passenger,  whose  portmanteau  had 
been  placed  at  his  request  in  the  car- 
riage with  him,  got  out  at  an  interme- 
diate station  on  his  journey,  and  having 
li^gligently  failed  to  find  the  same  car- 
riage again,  finished  his  journey  in  a 
different  one  ;  the  portmanteau  having 
been  robbed  during  the  latter  part  of 
the  journey  by  persons  in  the  carriage, 
without  any  negligence  of  the  railway 
company  :  Held,  that  the  railway  com- 
pany was  not  responsible  for  the  loss: 
Tulley  V.  Great  Western,  etc.,  L.  K., 
6C.  PL,  44. 
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A  railroad  corporation  is  responsible 
for  an  article  of  personal  bagg-age  kept 
by  a  passenger  exclusively  within  his 
own  control,  which  is  lost  through  the 
negligence  of  the  corporation  or  its 
servants,  and  without  fault  of  the  pas- 
senger. 

A  passenger  on  a  railroad,  on  leaving 
the  car  in  which  he  was  travelling,  at  a 
station,  for  the  purpose  of  getting  his 
dinner,  inquired  of  an  employe  in  the 
car  whether  his  baggage  would  be  safe 
if  left  in  the  car,  and  was  told  to  leave 
it  there,  that  it  would  be  perfectly  safe. 
He  left  his  baggage  in  the  car,  and,  on 
his  returning,  found  that  the  car  had 
been  detached  from  the  train,  and  his 
baggage  removed  to  another  car,  where 
he  could  have  a  seat.  On  going  to  this 
car,  he  found  only  part  of  his  baggage. 
No  notice  of  the  change  had  previously 
been  given  to  him.  Held,  that  this 
evidence  would  warrant  a  finding  that 
the  missing  baggage  was  lost  through 
the  negligence  of  the  railroad  corpora- 
tion 

If  a  person  who  has  made  a  contract 
with  a  railroad  corporation  for  his  per- 
sonal transportation  from  one  place  to 
another  takes  a  seat  in  a  sleeping  car, 
and  there  Joses  an  article  of  personal 
baggage  through  the  negligence  of  a 
person  in  charge  of  the  car,  and  with- 
out fault  on  his  own  part,  it  is  no  de- 
fence to  an  action  against  the  corpora- 
tion that  the  car  was  not  owned  by  the 
defendant,  .but  by  a  third  person,  who, 
by  a  contract  with  the  defendant,  pro- 
vided conductors  and  servants,  in  the 
absence  of  evidence  that  the  plaintiff 
had  knowledge  of  these  fact-s :  Kinsley 
V.  L.  S.  and  M.  S.  Railroad  Co.,  125 
Mass.,  54,  28  Am.  R.,  200,  202  note. 

See  Thorpe  v.  N.  Y.  Cent.  R.  R.,  76 
N.  Y.,402. 

The  proprietor  of  a  sleeping  car  is 
not  liable  for  property  of  the  guest  not 
given  into  the  caxe  of  one  of  his  em- 
ployes, but  stolen  from  it :  Welch  f>. 
Pullman,  ete.,  17  Abb.  (N.S.),  352; 
Blum  V.  Pullman,  3  Cent.  L.  J.,  591, 
13  Alb.  L.  J.,  221,  1  Flippen,  500; 
Pullman,  etc.,  v.  Smith,  73  Ills.,  360; 
Welding  v.  Wagner,  1  City  Courts 
Rep.,  66. 

Though  such  company  is  bound  to 
the  exercise  of  reasonable  care,  and  to 
protect  the  property  of  a  passenger,  and 
if  property  be  lost  for  want  of  such 
cart),  it  is  liable  :  Palmater  v,  Wago'^r, 


11  Alb.  L.  J.,  149  ;  Blum  v.  Pullman, 
etc.,  13  id.,  221,  3  Cent.  L.  J.,  591,  1 
Flippen,  500. 

But  see  Pullman,  etc.,  tJ.  Smith/73 
Ills.,  360. 

The  price  paid  by  a  passenger  on  a 
steamboat  usually  includes  the  charge 
for  the  transportation  of  his  baggage  ; 
and  as  the  carrier  must  provide  some 
one  to  care  for  it,  that  person  is  the 
agent  of  the  carrier,  although  he  be  not 
one  of  the  crew  or  paid  by  the  carrier, 
but  a  porter,  who  receives  his  compen- 
sation from  the  passenger  :  Perkins  v. 
Wright,  37  Ind.,  27. 

The  owner  of  a  steamship  carrying 
passengers  is  not  an  innkeeper,  al- 
though the  passenger  pays  a  roimd 
sum  for  transportation,  board  and  lodg- 
ing. Such  owner  is  not  therefore  lia- 
ble for  a  watch  stolen  from  under  the 
passenger's  pillow  or  in  a  pocket  of  his 
clothing  hanging  near  him :  Clark  v. 
Bums,  118  Mass.,  275,  19  Am.  R.,456, 
458  note. 

An  ocean  steamship  company  is  not 
responsible  as  a  common  carrier  or  an 
innkeeper  for  the  baggage  of  a  passen- 
ger which  he  keeps  in  his  own  posses- 
sion in  his  stateroom,  but  must  answer 
in  such  cases  for  its  negligence  like 
other  bailees  for  hire. 

B.,  a  passenger  on  the  defendant's 
steamship,  had  his  baggage  in  his  state- 
room, which  was  kept  open  according  to 
the  custom  of  the  vessel,  for  purposes  of 
ventilation.  The  stateroom  opencxi  into 
a  passageway,  which  in  turn  opened 
into  the  cabin.  A  light  was  always 
kept  burning  and  a  watchman  on  duty 
at  night  in  the  cabin.  The  duty  ot 
keeping  watch  was  performed  by  the 
stewards  and  waiters  of  the  vessel,  and 
was  in  addition  to  their  daily  duties. 
The  watchman  on  duty  was  required 
by  the  rules  to  report  every  hour  to 
the  officer  on  the  bridge.  B.'s  two 
valises  were  stolen  from  his  room  while 
he  was  asleep.  It  appeared  that  on  the 
night  in  question  the  watchman,  when 
reporting  at  the  bridge,  had  stopped  to 
get  a  cup  of  coffee,  and  that  staterooms 
on  both  sides  of  the  cabin  were  robbed 
on  the  same  night ;  there  was  slight 
evidence  tending  to  show  that  the  theft 
was  committed  by  a  passenger.  In  an 
action  by  B.  against  the  company  to  re- 
cover the  value  of  his  baggage,  the 
jury  found  a  verdict  for  the  plaintiff, 
subject  to  a  reserved  point  as  to  whether 
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there  was  any  evidence  of  negligence,  stateroom,  placed  bis  baggage  inanun- 

Judgment  was  entered  below  on  the  locked  room,  where  he  was  told  by  a 

reserved  point  for  the  plaintiff.    Held  saloon  boy  it  would  be  safe,  and  went 

(Agnew,  C.J.,  and  Paxson,  J.,  dissent-  away  to  get  a  trunk  checked,  during 

ing),  that  there  was  evidence  to  go  to  which  his  baggage  was  stolen  :  Held, 

the    jury    of    negligence  :    American  he  had  not  delivered  it  to  the  carrier  so 

Steamship  Co.  v.  Brvan,  83  Penn.  St.  as  to  render  it  liable  therefor  :  Uleason 

R. ,  446.  V.  Goodrich,  etc. ,  82  Wise. ,  86. 

The  proprietor  of  a  steamboat  is  lia-        Where  a  guest  at  an  inn  takes  his 

ble  for  wearing  apparel  stolen  from  a  goods  from  his  room,  and  from  the  or«- 

passenger's  stateroom,  in  the  absence  dinary  care  and  custody  of   the  inn- 

of  negligence  on  his  part :  Gore  v.  Nor-  keeper,  into  his  own  exclusive  custody 

wich,  etc.,2  Daly,  254;  Mudgett  v.  Bay  and  control  and  to  an  unusual  place, 

Stat«,  etc.,  1  id.,  151.  and  one  manifestly  hazardous  and  im- 

So  for  a  satchel  taken  to  his  state-  proper  therefor,  and  they  are  lost  from 
room  by  a  passenger:  Macklin  v.  New  the  inn  while  so  in  his  custody,  the  inn- 
Jersey,  etc.,  7  Abb.  (N.S.),  229;  Cro-  keeper  is  not  responsible  for  the  loss: 
lier  V.  Boston,  etc.,  43  How.  Pr.,  466.  Fuller  v.  Coats,  18  Ohio  St.  R.,  843. 

Contra  :  Ring  v.  Steamer  R.  E.  Lee,        For  a  case  where  a  passenger's  trunk 

8  Amer.  L.  Times,  U.  S.  Courts  Rep.,  was  sent  from  steamship  by  a  different 

168,  U.  S.  Dist.  Court,  Miss.,  Hill,  J.  tug  from  that  on  which  the  passenger 

Where    a '  steamboat    company  had  was  taken,  and  lost,  and  liability  of 

upon  the  boat  a  checkman  to  receive  the  carrier,  see  Tolanov.  National,  etc., 

and  care  for  baggage,  and  the  owner  of  5  Rob.,  818. 
^^gt^,  not   being  able  to  obtain  a 


[8  Common  Pleas  Division,  228.] 

March  6,  1878. 
[IN  THE  COURT  OF  APPEAL.] 

*Davis  V.  The  Flagstaff  Silver  Mining     [228 
Company  of  Utah. 

ProhibiHan — Inferior    Court — Counter-claim   beyond  Local  Jurisdiction — Judicahire 

Act,  1878,  M.  89,  90. 

Under  ss.  89  and  90  of  the  Judicature  Act,  1873.  an  inferior  court  has  jurisdic- 
tion to  entertain  a  claim  set  up  by  way  of  counter-claim,  although  it  is  in  respect  of 
matters  which  arose  beyond  its  local  jurisdiction  ;  but  the  power  to  grant  relief  in 
respect  of  such  counter-claim  is  limited  to  the  some  amount  which  the  plaintiff  has 
claimed  in  the  action. 

Action  brongbt  in  the  Lord  Mayor's  Court  upon  two 
promissory  notes,  given  by  tlie  secretary  of  the  defendants' 
company,  for  the  sums  of  £100  and  £400  respectively. 

The  defendants  pleaded  never  indebted,  payment,  set-off, 
and  a  counter-claim.  By  the  counter-claim  the  defendants, 
after  setting  forth  transactions  in  the  United  States  between 
the  plaintiff  and  the  defendants  with  respect  to  a  mine  situ- 
ate at  Utah,  claimed,  inter  alia^  that  certain  sub-contracts 
executed  in  America  should  be  declared  to  be  not  binding 
on  the  defendants,  and  that  the  plaintiff  should  be  ordered 
to  pay  to  them  money  alleged  to  have  been  there  received 
by  him  on  their  behalf  amounting  to  £89,000. 
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A  sumTriOTis  was  taken  out  before  Field,  J.,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  against  the  de- 
fendants' counter-claim  and  was  referred  by  the  learned 
judge  to  the  court. 

The  plaintiff's  affidavit  stated  that  the  circumstances  upon 
which  the  counter-claim  was  founded  arose  without   the 

t'urisdiction  of  the  Mayor's  Court,  namely,  at  Utah,  in  the 
Jnited  States  of  America,  and  could  not  be  sued  lor  in 
the  Mayor's  Court  as  upon  an  original  claim. 

Feb.  21.  Talfourd  Salter,  Q.C.,  and  A.  Cock,  for  the 
plaintiff,  moved  the  Common  Pleas  Division  accordingly. 

The  Mayor's  Court  cannot  entertain  this  counter-claim,  it 
being  founded  on  matters  arising  beyond  the  jurisdiction, 
229]  and  it  should  *therefore  be  struck  out.  By  the  Ju- 
dicature Act,  1873,  s.  89  (')  an  inferior  court  is  empowered 
to  deal  with  every  counter-claim,  subject  however  to  the 
provision  in  s.  90  that,  where  any  defence  or  counter-claim 
involves  matter  beyond  the  jurisdiction^  such  defence  or 
counter-claim  shall  not  affect  the  competence  or  the  duty  of 
the  court  to  dispose  of  the  whole  matter  in  controversy  so 
far  as  relates  to  the  demand  of  the  plaintiff  and  the  de- 
fence thereto,  but  no  relief  exceeding  that  which  the  court 
has  jurisdiction  to  administer  shall  be  given  to  the  defend- 
ant upon  any  such  counter-claim.  The  power  to  dispose 
of  the  whole  matter  in  controversy  is  limited  to  the  demand 
and  to  the  defense  arising  within  the  jurisdiction,  and  no 

(')  By  the  Jadicatare  Act,  1873,  a.  89,  claim  shall  not  affect  the  competence  or 

"  Every  inferior  court  which  now  has  or  duty  of  the  court  to  dispose  of  the  whole 

which  may  after  the  passing  of  the  act  matter  in  controversy  so  far  as  relates  to 

have  jurisdiction  in  equity  or  in  law  and  the  demand  of  the  plaintiff  and  the  de* 

in  equity  and  in  admiralty  respectively,  fence  thereto,   but   no   relief    exci*eding 

shall,   as   regards    all    causes   of   action  that  which  the  court  has  jurisdiction  to 

within  its  jurisdiction  for  the  time  being,  administer  shall  be  given  to  the  defend- 

have  power  to  grant  and  shall  grant  in  ant  upon  any  such  counter-claim :    Pro- 

nny  proceeding  before  such  court,  such  vided  always,  that  in  such  case  it  shall 

relief,  redress,  or  remedy,  or  combina-  be  lawful   for  the   High   Court  or   any 

tion  of  remedies,  either  absolute  or  con-  division  or  judge  thereof  if  it  shall  be 

ditional,  and  shall  in  every  such  proceed-  thought  fit,  on  the   application  of   any 

ing  give  such  and  the  like  effect  to  every  party  to  the   proceeding,  to   order   the 

ground  of  defence  or  counter-claim,  equi-  whole  proceeding  to  be  transferred  from 

table  or  legal  (subject  to  the  provision  such  inferior  court  to  the  High  Court  or 

next   hereinafter    contained),   in   as   full  to  any  division  thereof;  and  in  such  case 

and  ample  a  manner  as  might  and  ought  the  record  in  such  proceeding  shall  be 

to  be  done  in  tlie  like  case  by  the  High  transmitted    by   the   registrar   or   other 

Court  of  Justice."  proper   officer  of  the   inferior   court   to 

IJy  s.  90,  •*  Where  in  any  proceeding  the  said  High  Court;  and  the  same  shall 

before  any  such   inferior  court  any  de-  thenceforth  be  continued  and  prosecuted 

fence  or  counter-claim  of  the  defendant  in  the  said  High  Court  as  if  it  had  been 

involves  matter  beyond  the  jurisdiction  originally  commenced  therein.'* 

of  the  court,  such  defence  or  counter- 
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relief  can  be  given  on  this  counter-claim  which  refers  to 
matters  beyond  it. 

[Grove,  J.:  Must  not  the  objection  to  the  jurisdiction 
be  taken  in  the  Mayor's  Court,  which  will  presumably 
regard  the  termg  of  s.  90  when  dealing  with  tne  counter- 
claim ?] 

That  court  will  not  entertain  an  objection  to  its  jurisdic- 
tion unless  made  by  a  plea  with  which  no  other  plea  can  be 
joined.  *  Where  a  superior  court  is  clearly  of  opin-  [230 
ion,  both  with  reference  to  the  facts  and  the  law,  that  an 
inferior  court  is  exceeding  its  jurisdiction,  it  is  bound  to 
grant  a  writ  of  prohibition,  Worthington  v.  Jeffries  (*),  and 
the  writ  may  apply  to  so  much  only  of  the  subject-matter 
of  the  controversy  as  is  beyond  the  jurisdiction:  Viner's 
Abr.,  tit.  Prohibition  (E  a)  3. 

Edward  Clarke,  and  Orosvenor  Woods,  showed  cause: 
The  Mayor's  Court  may,  at  least,  entertain  the  whole  matter 
in  controversy,  although  debarred  from  giving  relief  upon 
the  counter-claim  as  to  matters  arising  beyond  itsjurisdic- 
tion ;  and  this  court  will  not  assume  that  the  inferior  tri- 
bunal will  infringe  the  provisions  of  the  section  by  giving 
such  relief  if  the  subjectof  the  counter-claim  should  appear 
to  have  arisen  beyond  the  jurisdiction.  The  terms  of  the 
enactment  operate  as  a  prohibition,  and  no  other  is  neces- 
sary at  the  present  stage  of  the  action.  The  plaintiff  could, 
if  he  chose,  apply  to  have  the  whole  proceedings  removed 
to  the  High  Court,  under  the  proviso  in  s.  90,  but  he  wishes 
to  try  the  action  in  a  court  where  complete  justice  cannot  be 
done  unless  the  counter-claim  is  adjudicated  upon.  If  the 
construction  of  the  act  be  doubtful,  the  present  motion 
should  be  refused  or  the  rule  enlarged  with  liberty  to  declare 
in  prohibition :   W^iinney  y.  Schmidt  i^). 

[Grove,  J.,  referred  to  Taylor  v.  NicJiolls  (").] 

The  mere  suggestion  that  the  Mayor's  Court  may  exceed 
its  jurisdiction  IS  not  enough  to  entitle  the  plaintiff  to  a  writ 
of  prohibition.  The  motion  should  be  dismissed  or  ad- 
journed, so  as  to  enable  the  defendants  to  apply  for  the 
removal  of  the  proceedings  to  the  High  Court. 

T.  Salter,  Q.C.,  in  support  of  the  application,  objected  to 
the  transfer  or  adjournment  of  the  case  and  asked  for 
judgment. 

Grove,  J.:  I  am  of  opinion  that  we  should  not  grant  the 
prohibition.  The  extent  to  which  we  can  exercise  a  discre- 
tion in   refusing  it  is  perhaps    uncertain.     In    Taylor  v. 

(»)  Law  Rep.,  10  C..P.,  379;  12  Eng.  R.,  440.     But  see  Chanibers  v.  Green,  Law 
Rep.,  20  Eq.,  552.  (*)  Law  Rep.,  8  C.  P.,  118.  (»)  1  P.  C.  D.,  242. 
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NichoUsi^)  Brett,  J.,  thought  it  "obligatory  on  the  court  to 
231]  grant  a  prohibition  if  it  be  *clear  upon  the  law  and 
the  facts  that  thft  inferior  tribunal  is  proceeding  without 
jurisdiction."  The  same  rule  was  laid  down  in  Worthingion 
V.  Jeffries  (*),  to  which  our  attention  was  called  during  the 
argument  for  the  plaintiff. 

It  was,  for  the  purposes  of  the  argument,  assumed  that  on 
the  claim  the  Mayor's  Court  had  jurisdiction.  Then  the 
defendants  set  up  a  defence,  on  various  grounds  ;  and  also 
a  counter-claim,  which  is  said  to  be  without  the  jiirisdiction. 
It  is  contended  that  as  soon  as  we  find  from  the  affidavits  that 
there  is  a  counter  claim  beyond  the  jurisdiction  of  the  May- 
or's Court,  we  ought  to  prohibit  tlie  court — not  from  enter- 
taining the  case  altogether  but — from  entertaining  so  much 
of  it  as  is  without  the  jurisdiction.  By  so  doing  we  should 
allow  the  action  to  proceed  to  a  certain  extent  in  one  court, 
while  a  part  of  the  action  is  reserved  for  litigation  in  a  supe- 
rior court,  and  allow  the  plaintiflf  to  sue  upon  causes  of 
action  which  are  within  the  jurisdiction,  and  as  to  which  the 
defendant  would  be  undefended,  because  his  defence  might 
consist  of  matters  outside  the  jurisdiction.  This  would  be 
such  an  extraordinary  inconvenience  that  the  court  would 
not  sanction  it,  unless  peremptorily  obliged  by  law  so  to  do. 
But  ss.  89  and  90  of  the  Judicature  Act,  1873,  seem  to  me 
framed  to  prevent  that  injustice,  so  far  at  least  a«  regards 
the  counter-claim.  Sect.  89  of  the  act  enlarged  the  power 
of  an  inferior  court  by  enabling  it  to  administer  relief  and 
remedies  which  it  could  not  previously  afford,  and  to  give 
the  like  effect  to  every  ground  of  defence  or  counter-claim 
(subject  to  the  provision  next  thereinafter  contained)  in  as 
full  and  ample  a  manner  as  might  and  ought  to  be  done  in 
the  like  case  by  the  High  Court  of  JusticQ.  That  certainly 
is  not  a  restrictive  enactment.  Then  follows  s.  90,  declaring 
that  "where  in  any  proceeding  before  any  such  inferior 
court,  any  defence  or  counter-claim  of  the  defendant  in- 
volves matter  beyond  the  jurisdiction  of  the  court,  such 
defence  or  counter-claim  shall  not  affect  the  competence  or 
duty  of  the  court  to  dispose  of  the  whole  matter  in  contro- 
versy, so  far  as  relates  to  the  demand  of  the  plaintiff,  and 
the  defence  thereto."  I  read  that  clause  as  tending  to 
restrain  the  superior  court  from  granting  prohibition, 
because  it  says  that  although  the  defence  and  counter-claim 
232]  of  the  detendant  *involves  matter  beyond  the  juris- 
diction, yet  such  defence  shall  not  affect  the  competence  of 

(')  1  C,  p.  D.,  242.  R.,  440.     But    see    Cliambei-s  v.   Oreen, 

C)  Law  Rep.,  10  C.  P.,  879.;  12  Eng.    Law  Rep.,  20  Eq.,  652. 
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the  court  to  dval  with  the  whole  matter  so  far  as  relates  to 
the  demand  of  the  plaintiff,  and  the  defence  thereto,  ''but 
no  relief  exceeding  that  which  the  court  has  jurisdiction  to 
administer  shall  be  given  to  the  defendant  upon  any  such 
counter-claim."  The  court  below  may  entertain  the  action 
and  the  defence — so  much  thereof  as  it  has  power  to  deal 
with — ^^biit  it  is  not  to  grant  relief  beyond  what  it  has  juris- 
diction to  administer.  So  far  from  this  being  an  argument 
for  prohibiting  the  inferior  court,  it  seems  by  enabling  that 
court  to  sever  what  it  can  entertain  from  what  it  cannot,  to 
be  against  the  grant  of  prohibition  which  would  indeed  be 
of  an  unusual  kind,  for  it  woiild  be  novel  practice  to  pro- 
hibit a  portion  of  the  defence,  and  not  the  whole  action.  A 
passage  was  cited  from  Viner's  Abridgment,  where  it  was 
decided  that  if  a  suit  in  the  Ecclesiastical  Court  relates  to 
the  revocation  of  a  will  of  both  land  and  goods,  the  court 
may  prohibit  the  suit  in  respect  of  the  land  because  that  is 
beyond  the  jurisdiction.  That  is  intelligible  enough,  for 
there  were  virtually  two  separate  suits,  over  one  of  which 
the  Ecclesiastical  Court  had  no  jurisdiction.  Very  different 
is  the  present  case,  where  we  are  asked  to  prohibit  not  the 
action  but  the  defence  only,  and  to  prevent  the  Mayor's 
Court  dealing  with  the  defence  in  any  way,  and  ascertaining 
upon  the  facts  whether  any  or  what  part  of  it  is  within  the 
jurisdiction,  or  whether  the  tribunal  has  power  to  try  it.  It 
seems  to  me  that  the  section  is  so  framed  as  to  expressly 
provide  for  such  a  case  as  this,  and  my  opinion  is  confirmed 
by  the  proviso  that  ''it  shall  be  lawful  for  the  High  Court, 
if  it  shall  be  thought  fit,  on  the  application  of  any  party  to 
the  proceeding,  to  order  that  the  whole  proceeding  be  trans- 
ferred.*' If  prohibition  in  respect  of  part  of  the  proceedings 
had  been  contemplated,  the  terms  used  would  surely  have 
been  "  the  whole  or  any  part"  of  the  proceedings.  I  think 
that  the  use  of  the  word  "whole"  snows  that  the  power 
given  is  to  transfer  not  a  part,  but  the  whole  proceeding. 
Upon  my  construction  of  the  section  I  think  that  we  have 
not  power  to  grant  the  present  application. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  question 
seems  *to  turn  on  the  true  construction  of  ss.  89  and  [233 
90.  One  object  of  part  vi,  of  the  Judicature  Act,  1873,  was 
apparently  to  enable  courts  of  inferior  jurisdiction  to  do 
complete  justice  in  actions  intrusted  to  them,,  or  in  respect 
of  which  they  had  originally  jurisdiction  ;  and  I  think  s.  89 
was  framed  to  enable  that  to  be  done  by  the  inferior  court 
which  can  be  done  under  ss.  24  and  25  by  the  superior 
court ;  that  is,  to  enable  a  party  to  set  up  in  the  inferior 
30  Eng.  Rep.  i7 
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court  whatever  answer  he  may  have.  This  would  render  it 
necessary  to  provide  for  counter  claims,  founded  on  matters 
with  respect  to  which  the  court  of  inferior  jurisdiction  had 
no  power  to  deal.  That  is  provided  for  in  s.  90  thus :  It 
contemplates  a  state  of  things  like  the  present,  viz.,  an 
action  properly  brought  in  an  inferior  court,  and  a  defence 
of  matters  not  properly  triable  in  that  court.  ''  Where  in 
any  proceeding  before  any  such  inferior  court  any  defence 
or  counter-claim  of  the  defendant  involves  matter  beyond 
the  jurisdiction  of  the  court,  such' defence  or  counter-claim 
shall  not  affect  the  competence  or  the  duty  of  the  court  to 
dispose" — not  merely  of  the  claim,  but — ''of  the  whole 
matter  in  controversy,  so  far  as  relates  to  the  demand  of  the 
plaintiff  and  the  defence  thereto."  Stopping  there,  the  sec- 
tion means  that,  if  a  person  chooses  to  bring  an  action  in  an 
inferior  court,  he  must  be  prepared  to  meet  defences  which 
could  not  be  made  the  subject  of  an  action  in  the  court 
itself ;  or,  in- other  words,  that  by  selecting  an  inferior  court 
the  plaintiff  cannot  deprive  the  aefendant  of  defences  which 
he  could  not  assert  there.  It  would  be  unjust  if  such  an 
advantage  could  be  obtained  over  the  defendant.  I  think 
the  section  is  directed  against  that  very  state  of  things.  It 
says  that  although  the  inferior  court  shall,  as  regards  a 
defence  involving  matters  beyond  the  jurisdiction,  entertain 
it  so  far  as  may  be  necessary  to  defeat  the  claim,  an  inferior 
court  is  not  to  go  further  and  to  grant  relief  exceeding  that 
which  the  court  has  jurisdiction  to  administer  ''  to  the  de- 
fendant upon  any  such  counter-claim."  Apply  that  to  the 
present  case.  The  plaintiff  sues  for  £500,  the  defendant  sets 
off  a  counter-claim  of,  say  £80,000:  perhaps  this  court 
could,  if  it  should  think  fit,  grant  a  prohibition  as  to  the 
difference,  which  would  be  no  more  than  merely  repeating 
in  the  form  of  a  writ  of  prohibition  what  the  statute  itself 
234]  says.  It  is  not  necessary  to  Mecide  whether  such 
prohibition  could  or  could  not  be  granted,  for  the  plaintiff 
does  not  ask  for  it.  But  that  seems  to  me  the  utmost  that 
could  be  done.  I  think  this  application  should  be  dismissed 
with  costs.  It  is  quite  obvious  that  this  action  siiould  be 
transferred  to  the  superior  court. 

Application  dismissed, 

March  6.     The  plaintiff  appealed.  * 

Talfourd  Salter^  Q.C.,  for  the  plaintiff. 
E.  Clarke^  and  Orosvenor  Woods^  for  the  defendants. 
Brktt,  L.  J.:     I  am  of  opinion  that  this  judgment  should 
be  affirmed. 
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The  plaintiff  bas  made  a  claim  in  the  Mayor's  Court  in  a 
matter  over  which  it  is  admitted  the  Mayor's  Court  has 
jurisdiction.  To  that  claim  the  defendant  has  pleaded  cer- 
tain defences,  and  also  set  up  a  counter-claim.  In  consider- 
ing the  affidavit  which  has  been  made  and  which  is  not 
answered,  I  have  come  to  the  conclusion  that  the  subject-mat- 
ter of  the  counter-claim  is  in  respect  of  matters  which  hap- 
pened out  of  the  jurisdiction  of  the  Mayor's  Court,  and 
could  not  have  been  sued  for  in  that  court  as  upon  an  origi- 
nal claim.  Then  the  question  is  whether  the  Mayor's  Court 
should  be  prohibited  from  entertaining  any  question  arising 
on  the  counter-claim.  That"  depends  upon  tne  construction 
of  the  Judicature  Act,  1873.  I  think  the  object  of  the  Judi- 
cature Acts  was  to  enable  the  court,  before  which  any  con- 
troversy was  brought,  to  determine  all  the  matters,  which  at 
that  time  might  be  existing  between  the  parties,  and  that 
every  enactment  of  the  Judicature  Acts,  and  every  part  of 
the  rules  made  under  those  acts,  are  always  to  be  construed 
having  regard  to  that  fundamental  object. 

Sect.  89  of  the  act  of  1873  deals,  amongst  other  things, 
with  admiralty  jurisdiction  given  to  an  inferior  court.  Now 
in  the  Admiralty  Court  (which  although  in  one  sense  a 
superior  court,  yet  was  a  court  with  a  limited  jurisdiction) 
at  the  time  of  passing  of  the  Judicature  Act,  where  the 
plaintiffs  matter  of  controversy  was  within  the  jurisdiction 
of  the  Admiralty  Court,  and  the  defendant's  part  of  the 
matter  of  controversy  involved  matter  beyond  its  juris- 
diction, if  in  order  to  do  equity  between  the  parties  it 
was  necessary  *to  entertain  matters  of  controversy  [235 
brought  forward  by  the  defendant,  which  if  they  had  been 
brought  forward  by  the  defendant  as  a  plaintiff  could  not 
have  been  entertained,  but  having  been  brought  forward  by 
him  as  a  defendant  they  ought  to  be  entertained,  in  order 
that  equity  might  be  done  between  the  parties,  the  rule  of 
law  was  that  the  Admiralty  Court  exercised  jurisdiction 
over  those  matters.  That  being  the  rule  of  law  in  the  Ad- 
miralty Court,  it  seems  to  me,  having  regard  to  the  funda- 
mental object  of  the  statute,  that  the  Legislature  by  s.  89 
meant  to  give  to  inferior  courts  a  power  similar  to  that 
which  the  Admiralty  Court  had  acted  upon  under  like  cir- 
cumstances, and  therefore  that  the  meaning  of  that  section 
is  that  where  a  plaintiff  in  an  inferior  court  brings  an  action 
which  is  within  its  jurisdiction,  and  the  defendant  brings 
forward  a  defence  or  a  counter-claim,  which  if  it  had  been 
brought  forward  as  an  original  claim  by  the  defendant  could 
not  be  entertiiiued  for  want  of  jurisdiction  of  tUe  inferior 
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court,  yet  in  order  that  the  inferior  court  might  give  a  final 
decision  in  all  matters  in  controversy  between  the  parties 
and  do  equity  between  them,  that  court  shall  have  jurisdic- 
tion to  entertain  the  matters  brought  forward  by  the  defend- 
ant as  a  defence  or  by  way  of  counter-claim.  The  words  of 
s.  89  are  most  extensive;  that  section  says  "every  inferior 
court  shall,  as  regards  all  causes  of  action  within  its  juris- 
diction, have  power  to  grant,  and  shall  grant  in  any  pro- 
ceedings before  such  court,  such  relief,  redress,  or  remedy- 
as  might  or  ought  to  be  done  in  the  like  case  by  the  High 
Court  of  Justice."  But  then  it  goes  on,  ''and  shall  in  every 
such"  proceeding,"  that  is,  in  every  case  where  a  cause  of 
action  by  the  plaintiflE  is  within  its  jurisdiction,  "give  such 
and  the  like  effect  to  every  ground  of  defence  or  counter- 
claim equitable  or  legal  (subject  to  the  provisions  next  here- 
inafter contained)  in  as  full  and  ample  a  manner  as  miglit 
and  ought  to  be  done  in  the  like  case  by  the  High  Court  of 
Justice."  If  the  phrase  "  subject  to  the  provision  next  here- 
inafter contained"  were  omitted,  that  section  would  enable 
the  inferior  courts  to  give  effect  to  every  ground  of  defence 
or  counter-claim  in  as  full  and  ample  a  manner  as  might  be 
done  by  the  High  Court  of  Justice.  Therefore,  where  the 
plaintiffs  cause  of  action  was  within  the  jurisdiction  of  the 
inferior  court  that  section  would  remove  all  barriers  of  juris- 
236]  diction  *in  regard  to  defences  or  counter-claims,  and 
would  leave  the  inferior  courts,  with  regard  to  defences  and 
counter-claims,  free  to  exercise  all  the  jurisdiction  of  the 
superior  courts.  But  that  extensive  power  of  dealing  with 
the  ground  of  defence  or  counter-claim  is  "subject  to  the 
provision  next  hereinafter  contained;"  we  must  therefore 
refer  to  s.  90  to  ascertain  to  what  extent  this  extensive  power 
is  limited.  Now  s.  90  says:  "When  in  any  proceeding  be- 
fore such  inferior  court  any  defence  or  counter-claim  of  the 
defendant  involves  matter  beyond  the  jurisdiction  of  the 
court" — thereby  showing  the  intention  of. the  former  section 
that  such  counter-claims,  namely,  those  which  should  involve 
matter  beyond  the  jurisdiction  of  the  court,  should  be  en- 
tertained— "such  defence  or  coutiter-claim " — that  is,  one 
which  involves  matter  beyond  the  jurisdiction  of  the  court — 
'*  shall  not  affect  the  competence  or  the  duty  of  the  court  to 
dispose  of  the  whole  matter  in  controversy."  So  far  it  cer- 
tainly enacts  that  the  competence  of  the  court  shall  not  be 
affected  to  deal  with  a  counter-claim  which  involves  matter 
beyond  the  jurisdiction  of  the  court.  I  think  the  whole 
matter  in  controversy  must  contain  both  the  demand  and 
that  which  is  the  defence  proper  to  the  demand  and  the 
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countt*r-claira. .  Tliey  are  all  in  controversy,  therefore  the 
''whole  matter  in  controversy"  contains  them  all.     But  that 

Ehrase,  ''the  whole  matter  in  controversy,"  comes  now  to 
e  limited,  ''so  far  as  relates  to  the  demand  of  the  plaintiff 
and  the  defendant  and  the  defence  thereto."  It  is  true  that 
those  words  create  a  difficulty,  because  the  words  "the  de- 
fence thereto"  might  be  construed  so  as  to  be  limited  only 
to  a  defence  and  not  to  include  a  counter-claim.  But  having 
regard,  as  I  said,  to  the  fundamental  object  of  the  Judica- 
ture Act,  which  is  to  give  complete  redress,  at  all  events  be- 
tween the  litigants  with  regard  to  all  matters  in  controversy 
between  them,  it  seems  to  me  that  we  ought  not  to  construe 
"  the  defence  thereto"  to  be  confined  to  a  defence  proper, 
such  as  might  have  been  a  defence  in  cases  where  no  coun- 
ter-claim was  allowed  before  the  present  legislation,  but  that 
the  words  "defence  thereto"  include  a  counter-claim,  so  far 
as  the  counter-claim  can  be  used  under  the  recent  legisla- 
tion as  a  defence  to  a  claim.  Then  the  section  enacts  in 
what  respect  the  inferior  court  shall  have  no  jurisdiction  ; 
"but  no  relief  exceeding  that  which  the  *court  has  [237 
jurisdiction  to  administer  shall  be  given  to  the  defendant 
upon  any  such  counter-claim."  My  construction  of  those 
words  is,  that  the  inferior  court  may  deal  with  the  counter- 
claim, which,  if  it  were  an  original  claim,  would  be  beyond 
its  jurisdiction,  to  the  extent  of  answering  the  claim  of  the 
plaintiff,  but  not  further. 

It  has  been  said  that  "the  matter  beyond  the  jurisdic- 
tion" is  confined  only  to  amount;  but  I  cannot  think  so. 
The  matter  may  be  beyond  the  jurisdiction  of  the  inferior 
court  in  respect  both  of  amount  and  locality.  The  jurisdic- 
tion of  an  inferior  court  may  be  limited  in  amount,  but  it  is 
always  limited  with  regard  to  locality;  and  it  seems  to  me 
that  it  would  be  defeating  the  object  of  this  section,  and  the 
fundamental  object  of  this  legislation,  if  we  were  to  say  that 
the  inferior  court  might  deal  with  a  counter-claim  which 
was  beyond  its  jurisdiction  in  amount,  but  might  not  deal 
with  a  counter-claim  which  was  beyond  its  jurisdiction  in 
locality.  A  counterclaim  might  be  beyond  the  jurisdiction 
of  the  inferior  court  because  some  of  the  facts  with  regard 
to  it,  which  must  be  proved  in  order  to  support  it,  might 
have  arisen  outside  the  locality  of  the  jurisdiction.  But  it 
was  never  meant  to  confine  the  power ,of  the  inferior  court 
to  deal  only  with  those  matters  which  are  within  the  limits 
of  its  local  jurisdiction.  It  was  meant  to  give  power  to  the 
inferior  court  to  deal  to  the  extent  I  have  said  with  all  mat- 
ters of  counter-claim,  whether  they  are  beyond  its  jurisdic- 
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tion  in  respect  to  amount,  or  whether  they  are  beyond  its 
jurisdiction  in  respect  of  .locality,  or  both.  That  being  so, 
where  the  counter-claim  is  pleaded,  if  it  is  shown  that  that 
counter-claim  if  treated  in  a  superior  court  might  give  rise 
to  a  decree  in  favor  of  the  defendant,  then*  if  that  counter- 
claim is  beyond  the  jurisdiction  in  other  respects,  s.  90  limits 
the  power  of  the  inferior  court  to  entertain  it  only  so  far  as 
it  Is  a  defence  to  the  demand.  This  construction  gives  effect 
to  all  the  words  of  both  sections.  But  then,  considerable 
injustice  might  be  done  in  such  a  case  as  the  present.  If 
the  inferior  court  were  entitled  to  deal  absolutely  with  this 
counter-claim,  even  to  the  extent  to  which  I  have  limited  it, 
great  hardship  might  arise,  for  it  might  not  be  possible  to 
try  the  action  without  a  commission  to  Utah.  The  Mayor's 
Court  has  no  power  to  grant  a  commission  for  the  examina- 
tion of  witnesses.  If  there  were  no  remedy,  great  injustice 
238]  t™'?'^^  ^^  done :  but  there  is  a  remedy,  for  where  a 
counter-claim  is  beyond  the  jurisdiction  of  the  court,  in  the 
sense  in  which  I  have  been  speaking,  the  High  Court  may 
remove  the  whole  subject-matter  of  the  litigation  before 
itself;  and  then  it  will  have  all  its  powers  of  dealing  with 
it.  So  that  in  the  present  case  I  have  no  doubt,  at  some 
stage  of  the  proceedings,  the  High  Court  will  remove  the 
whole  matter.  But  Mr.  Salter  asks  us  to  say  that  the  May- 
or's Court  should  have  power  to  retain  the  claim,  and  should 
not  be  able  to  entertain  the  counter-claim  to  any  extent; 
but  that  the  defendant  should  sue  for  the  amount  of  his 
counter-claim  in  the  superior  court:  to  that  we  cannot 
accede.  The  applicatign  is  for  a  prohibition  against  the 
Mayor's  Court  entertaining  the  counter-claim,  and  such  an 
application  cannot  be  granted. 

With  regard  to  the  proper  time  for  removing  the  cause 
from  the  Mayor's  Court  into  the  High  Court,  we  are  not 
called  upon  to  express  any  opinion. 

I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

Cotton,  L.  J.:  I  am  also  of  opinion  that  the  appeal  must 
fail.  The  counter-claim  raises  questions  which,  if  they  had 
been  made  the  subject  of  a  claim  by  the  defendant  against 
the  plaintiff  by  original  action,  the  Mayor's  Court  would 
have  had  no  jurisdiction  to  entertain.  The  only  question 
is,  whether  ss.  89  and  90  of  the  Judicature  Act,  1873,  give 
the  Mayor's  Court  power  to  enter  into  the  subject-matter  of 
the  counter-claim,  and  if  so  to  what  extent.  Section  89 
deals  with  two  matters.  It  deals  with  the  relief  to  be  granted 
to  a  plaintiff  in  an  inferior  court,  if  that  court  has  jurisdic- 
tion to  entertain  the  action  independently  of  the  Judicature 
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Act,  1873.  •  It  also  gives  rights  to  the  defendant.  The  words 
are,  **  shall  give  such  and  Uie  like  effect  to  every  ground  of 
defence  or  counter-claim,  equitable  or  legal  (subject  to  the 
provision  next  hereinafter  contained),  in  as  full  and  ample 
a  manner  as  might  and  ought  to  be  done  in  the  like  case  by 
the  High  Court  of  Justice."  Nothing  is  said  as  to  defence 
or  counter-claim  arising  without  the  jurisdiction,  but  the 
words  are  general.  I  think  the  fair  construction  of  that  part 
of  the  enactment  is,  that  if  a  defendant  has  been  brought 
into  an  inferior  court  then  he  may  laise  any  matter  of  defence 
or  counter-claim  which  he  could  have  raised  if  the  action 
*had  been  originally  commenced  in  the  High  Court.  [239 
That  extensive  right  is  limited  by  the  words  ''subject  to  the 
provision  next  hereinafter  contained."  That  provision  is 
contained  in  s.  90.  The  words  at  the  beginning  of  that  sec- 
tion strongly  show  that  counter-claims,,  which  can  be  enter- 
tained under  the  previous  section,  may  involve  matter  beyond 
the  jurisdiction  of  the  inferior  court ;  it  does  not  say  that  the 
counter-claim  shall  not  be  entertained,  but  it  provides  that 
*'such  defence  or  counter-claim  shall  not  affect  the  compe- 
tence or  duty  of  the  court"  to  do  what  ?  "to  dispose  of  the 
whole  matter  in  controversy  so  far  as  relates  to  the  demand 
of  the  plaintiff  and  the  defence  thereto."  The  whole  diffi- 
culty arises  upon  the  use  of  the  word  "defence,"  because 
while  "defence"  only  is  mentioned  in  the  latter  part  of  this 
clause,  in  the  previous  part  the  words  are  "the  defence  or 
counter-claim  ;"  but  I  think  it  would  be  wrong  to  give  to 
the  words  "the  whole  matter  in  controversy,"  the  limited 
construction  "  to  dispose  of  the  claim  and  the  defence  there- 
to." The  whole  matter  in  controversy  is  to  be  disposed  of, 
and  tbat  referring  to  the  previous  part  of  the  section  may  be 
matter  beyond  the  jurisdiction  of  the  court.  I  think  that 
the  inferior  court  has  iurisdiction  to  enter  into  all  the  mat- 
ters involved  both  in  the  claim  and  counter-claim,  though  in 
the  counter-claim  there  may  be  matters  beyond  the  jurisdic- 
tion of  the  court,  to  see  whether  the  plaintiff  has  a  good  de- 
mand, and  if  he  has,  whether  by  means  of  the  counter-claim, 
the  defendant  can  protect  himself  effectually  against  that 
demand.  Then  there  comes  a  limitation,  "  but  no  relief  can 
be  given."  That  is  to  say,  no  judgment  shall  be  given  to 
the  defendant  on  matters  beyond  the  original  jurisdiction  of 
the  court.  The  defendant  is  to  use  the  counter-claim  as  a 
shield,  but  not  so  as  to  enable  him  by  means  of  a  judgment 
to  obtain  payment  of  a  sum  of  money  beyond  the  amount 
of  the  plaintiff's  claim. 
On  the  application  of  either  party,  the  court  may  transfer 
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the  whole  proceeding  to  the  High  Court,  and*  there,  not 
only  the  plaintiff's  claim  and  the  aefendant's  counter-claim, 
but  the  whole  matter  in  controversy,  will  be  dealt  with,  and 
the  court  will  give  the  plaintiff  or  the  defendant  such  a  judg- 
ment or  decree  as  in  justice  either  party  may  be  entitled  to. 
I  am  of  opinion  that  the  prohibition  ought  not  to  issue,  and 
the  appeal  should  be  dismissed. 

240]  *Thesiger,  L.J.:  I  am  of  the  same  opinion.  The 
construction  of  s.  90  of  the  act  of  1873  appears  to  be  in  itself 
perfectly  plain.  And  wh^n  it  is  read  in  connection  with  the 
preceding  section,  and  also  with  one  of  two  other  sections  of 
the  Judicature  Act  of  1873,  its  construction  is  free  from 
doubt. 

Prior  to  the  Judicature  Acts  there  were  a  variety  of  claims, 
although  resulting  in  the  payment  from  one  party  to  another 
of  a  sum  of  money,  which  could  not  be  made  the  subject  of 
set-oflf,  and  the  courts  were  precluded  from  doing  complete 
justice  between  two  parties  in  a  particular  litigation.  That 
difficulty  was  removed  by  the  passing  of  ss.  24  and  25  of 
the  Judicature  Act,  1873,  for  by  those  sections  every  divi- 
sion of  the  High  Court  was  enabled  to  do  complete  justice 
as  regards  all  claims  which  might  exist  between  the  actual 
parties  to  a  litigation,  and,  under  certain  circumstances  third 
persons  might  be  brought  in  as  parties  to  the  action  ;  and 
amongst  otner  things,  in  addition  to  a  set-off  as  it  existed 
before  the  passing  of  the  Judicature  Acts,  a  defendant  was 
entitled  to  set  up  claims,  although  sounding  in  damages  and 
not  actually  constituting  a  legal  defence,  so  that  such  claims 
might  be  treated  with  regard  to  the  judgment  as  a  set-off  to 
the  plaintiff's  claim :  a  further  machinery  is  provided  by 
Order  xix.  Rule  3,  by  which  a  defendant  may  set  up  by 
way  of  counter-claim  against  the  claim  of  the  plaintiff  any 
right  or  claim,  whether  sounding  in  damages  or  not,  and 
such  counter-claim  shall  have  the  same  effect  as  a  statement 
of  claim  in  a  cross  action,  so  as  to  enable  the  court  to  pro- 
nounce, not  two  judgments,  but  a  final  judgment  both  on  the 
original  and  on  the  cross  claim. 

That  being  the  state  of  the  legislation  under  the  Judica- 
ture Acts,  so  far  as  regarded  the  prqceedings  of  the  High 
Court,  the  Legislature  had  to  deal  with  courts  of  inferior 
jurisdiction,  and  it  dealt  with  them  under  ss.  89  and  90. 
Sect.  89  contains  a  general  provision,  first,  as  regards  causes 
of  action ;  and,  secondly,  as  regards  defences  or  counter- 
claims. As  regards  causes  of  action,  the  jurisdiction  is 
limited  to  the  inferior  court  according  to  the  locality,  or  ac- 
cording to  the  amount,  as  it  existed,  prior  to  the  passing  of 
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the  Judicature  Acts ;  but  subject  to  that  limitation  power 
is  given  to  the  court  to  deal  with  those  causes  of  action  '*in 
as  full  and  ample  a  manner  as  might  and  ought  to  be  done 
in  the  *like  case  by  the  High  Court  ,of  Justice."  [241 
Then  the  Legislature  had  to  deal  with'  the  question  of  de- 
fence and  counter-claim ;  and,  reasoning  a  priori^  I  think 
anybody  who  had  dealt  with  the  subject,  and  had  observed 
the  mode  in  which  the. Legislature  had  dealt  with  judicial 
proceedings  in  the  High  Court,  would  say  that,  if  a  plaintiff 
chose  to  bring  his  action  in  an  inferior  court,  justice  would 
require  that  the  defendant  in  that  action  should  be  entitled 
to  set  off,  at  all  events,  to  the  extent  of  the  plaintiff's  claim, 
any  demand  which  the  defendant  might  have,  wherever  or 
however  that  demand  might  have  arisen  ;  otherwise  a  plain- 
tiff might  be  enabled  by  choosing  a  particular  court  to  ob- 
tain speedily  a  judgment  involving  the  payment  of  money  by 
a  defendant,  while  at  the  same  time  the  defendant  might 
have  a  very  much  larger  claim  which  he  could  only  sue  for 
in  a  superior  court.  That  case  is  provided  for  by  s.  89  in 
general  terms :  in  every  such  proceeding  the  inferior  court 
shall  give  such  and  the  like  effect  to  every  ground  of  de- 
fence or  counter-claim.  I  think  it  is  clear,  when  we  come 
to  the  reading  of  s.  90,  that  "  every  ground  of  defence  or 
counter-clainr'  is  intended  to  mean  what  the  words  them- 
selves in  their  natural  import  do  mean,  namely,  every  ground 
of  defence  or  counter-claim,  in  whatever  locality  it  may  have 
arisen,  or  under  whatever  circumstances  it  may  have  arisen. 
Then  it  was  felt  that  some  limitation  must  be  put  on  these 
general  terms,  otherwise  it  would  be  raising  the  jurisdiction 
of  the  inferior  court  to  an  extent  beyond  what  the  conven- 
ience of  the  public  would  reauire,  and  accordingly  we  find 
the  limitation  "subject  to  the  provision  next  hereinafter 
contained."  Looking  to  the  object  which  would  necessarily 
be  had  in  view,  we  would  expect  to  find  that  s.  90  would  at 
all  events  go  to  this  extent,  namely,  would  enable  tlie  de- 
fendant to  set  up,  by  way  of  counter-claim  or  set-off,  so 
much  of  any  demand  he  might  have  as  would  be  equivalent 
to  the  amount  claimed  by  the  plaintiff.  It  seems  to  me  that 
8.  90  provides  in' clear  terms  for  that,  because  it  says  *' where 
in  any  proceeditig  before  any  such  inferior  court  any  de- 
fence or  counter  claim  of  the  defendant  involves,  matter  be- 
yond tiie  jurisdiction  of  the  court" — it  is  dealing  therefore 
not  merely  with  a  defence  involving  matter  beyond  the  juris- 
diction of  the  court,  but  also  a  counter-claim  involving  mat- 
ter beyond  the  jurisdiction  of  the  court — '*such  defence  or 
*counter-claim,"  namely,  the  defence  or  counter-  [242 
30  Eng.  Kep.  18 
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claim  involving  matter  beyond  the  jurisdiction  of  the  court 
"shall  not  affect  the  competence  or  duty  of  the  court  to 
dispose  of"  what  ?  not  the  mere  plaintiff's  claim,  but  "  the 
whole  matter  in  controversy,  so  far  as  relates  to  the  demand 
of  the  plaintiff  and  the  defence  thereto."  . 

I  agree  with  what  has  fallen  from  Lord  Justice  Brett  as  to 
the  meaning  of  the  word  "defence."     I  agree  that  the  word 
"defence"  does  not  limit  the  words. used  in  the  earlier  part 
of  the  section.     I  think  that  there  is  a  reason  which  dis- 
dinctly  points  to  that  being  the  correct  view.     When  tlie 
Legislature  are  dealing  in  this  section  with  the  counter-claim 
or  defence,  which  is  mentioned  in  the  earlier  part  of  the 
section,  we  find  the  word  "such"  before  defence,  but  in  this 
latter  part  the  words  are  "to  dispose  of  the  whole  matter 
in  controversy  so  far  as  relates  to  the  demand  of  the  plain- 
tiff and  the  defence  thereto."     Thereby  the  Legislature  use 
words  which  are  very  comprehensive  to  show  that  they 
intended  to  deal  with  the  whole  matter  to  a  certain  limited 
extent  as  regards  amount,  namely,  as  regards  the  amount 
of  the  claim  of  the  plaintiff.     I  think  the  words  which  fol- 
low, "but  ho  relief  exceeding  that  which  the  court  has  juris-  . 
diction  to  administer  shall  be  given  to  the  defendant  upon                /• 
any  such  counter-claim,"  merely  mean  this :   as  soon  as  a 
judgment  is  obtained  by  the  defendant  of  sufficient  amount 
to  overtop  or  rather  equal  the  claim  of  the  plaintiff,  then  if 
the  counter-claim  is  prima  facie  beyond  the  jurisdiction  of 
the  court,  the  court  shall  hold  its  hand,  and  as  regards  the                j 
overplus  of  the  counter-claim,  that  must  be  dealt  with  by                 ' 
some  other  court.     That  being  so,  although  in  this  case  the 
counter-claim  which  is  set  up  and  the  relief  which  is  asked                 j 
for  is  of  a  larger  amount  than  that  which  would  be  sufficient                 ! 
to  equal  the  claim  of  the  plaintiff,  yet  that  would  not  jus-                 j 
tify  an  Mpplication  for  a  prohibition.     The  court  in  giving                 i 
judf^niHiit  would  have  to  give  special  relief  to  the  defendants 
as  r^^gards  their  counter-claim,  at  all  events  to  the  extent 
necessary  to  equal  the  plaintiff's  claim.     Until  the  Mayor's 
Court  hail  shown  by  some  act  that  it  is  exceeding  its  duty 
or  jurisdiction,  the  plaintiff  has  no  ground  of  complaint. 

1  am  of  opinion  that  in  this  case  there  is  nothing  in  the 
course  of  conduct  pursued  by  the  defendants  in  the  Mayor's 
243]  Court  which  *would  justify  an  application  for  a  pro- 
hibition at  this  stage  of  the  proceedings. 

Appeal  dismissed, 

Bolici ror  for  plaintiff :  SyJces. 

Solicitors  for  defendant :  Asliley  &  Tee. 
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[3  Common  Pleas  Diviaion,  243.] 
Feb.  6,  1878. 

[in  the  court  of  appeal.] 
The  Union  Bank  of  London  v.  Lenanton. 

Shipping — Trmt^fer — Amffttment — BrilUh  Ship  built  in  order  to  be  told  to  Foreigner 
and  to  be  delivered  at  Foreign  Port— Bill*  of  Sale  Act,  1864  (17  <fe  18  Vict.  c.  86). 
«.  *f—Aferehanl  Shipping  Acts,  1854,  1862  (17  <£?  18  Vict  c,  104),  m.  19,  66,  57; 
(25  &  26   Vicl,  c.  63),  «.  8. 

A  ship  built  in  order  to  be  sold  to  a  forei|;ner,  and  to  be  delivered  to  him  at  a 
foreign  port,  was  assigned  by  her  builder  to  the  plaintiff  for  a  valuable  consideration, 
nnder  an  agreement  which  was  not  in  the  form  of  a  bill  of  sale  given  by  the  Mer- 
chant Shipping  Act,  1854.  The  assignment  was  not  registered,  either  under  that 
act  or  under  the  Bills  of  Sale  Act,  1854.  At  the  time  of  the  assignment  the  vessl 
had  been  completely  built  and  had  been  tried : 

Held,  that  the  ship  was  not  a  British  ship  within  the  meaning  of  the  Merchant 
Shipping  Act,  1864,  and  that  an  assignment  of  her  nfeed  not  be  oy  bill  of  sale,  nor 
regi.'jtered  under  that  statiit-e. 

Held^  also,  that  an  assignment  of  her  fell  within  the  proviso  in  the  Bills  oY  Sale 
Act,  1854,  8.  7,  which  exempts  assignments  of  a  ship  from  the  operation  of  that 
statute. 

Interpleader  issue,  to  try  the  right  of  the  plaintiffs  as 
against  the  defendant  in  the  ship  Edhem. 

At  the  trial  at  the  Middlesex  sittings  on  the  7th  and  11th 
of  June,  1877,  before  Pollock,  P.,  without  a  jury,  the  fol- 
lowing facts  were  proved :  John  and  William  Dudgeon  form- 
erly carried  on  business  in  partnership  as  shipbuilders  in 
London  and  at  the  Sun  Ironworks  at  Millwall  and  Cnbitt 
Town.  On  the  9th  of  January,  1873,  J.  Dudgeon,  on.behalf 
of  his  firm,  entered  into  a  contract  with  certain  persons  on 
behalf  of  the  Turkish  Azizie  Steamship  Company  for  the 
construction  of  two  steamships  for  £31,250,  payable  by  in- 
stalments; the  ships  to  be  delivered  to  the  representatives 
of  the  Turkish  company  at  the  Golden  Horn.  The  ships 
were  built,  and  one  of  them  delivered  pursuant  to  contract ; 
the  other,  called  *Edhem,  was  held  by  J.  &  W.  Dud-  [244 
geon  by  way  of  security  and  lien  for  the  payment  of  a  final 
instalment  of  £7,000,  and  remained  in  their  shipping  yard  at 
Cubitt  Town. 

On  the  1st  of  April,  1875,  W.  Dudgeon  died,  having  by 
his  will  appointed  J.  T.  Donald  his  executor. 

By  an  agreement  dated  the  21st  of  May,  1875,  between 
John  Dudgeon  and  the  Union  Bank  of  London  (the  plain- 
tiffs), which  recited  that  in  consideration  of  £28,000  ad- 
vanced by  the  bank  to  John  and  William  Dudgeon,  John 
Dudgeon  had  agreed  to  charge  all  the  estate  and  interest  of 
the  firm  in  (amongst  other  things)  the  steampship  Edhem 


140  COMMON  PLEAS  DIVISION.  [Vol.  III. 

1878  Union  Bank  of  London  v.  Lenanton. 

with  the  repayment  of  the  sain  of  £28,000;  and  that  the 
ship  was  built  under  a  contract,  and  the  tirin  had  a  lien  upon 
the  ship  in  respect  of  a  sum  of  £7,000  then  due  to  the  firm, 
it  was  agreed  that  for  the  purposes  of  such  confirmation  and 
security,  and  in  consideration  of  £7,000  part  of  £28,000,  the 
right,  interest,  and  lien  of  himself,  J.  Dudgeon,  or  of  the 
firm  of  John  &  William  Dudgeon,  should  remain  and  be 
held  as  a  security  for  the  payment  to  the  bank  by  John 
Dudgeon,  or  the  firm  of  J.  &  W.  Dudgeon,  of  the  sum  of 
£7,000  and  interest  thereon ;  and  J.  Dudgeon  did  charge 
all  the  right  and  interest  of  himself  and  of  the  firm  of  J.  & 
W.  Dudgeon  in  the  ship  with  the  payment  to  the  bank  of 
the  sum  of  £7,000  and  interest  thereon,  and  did  also  agree, 
upon  tbe  request  of  the  bank,  to  execute  any  such  assurance 
of  the  ship  and  of  the  sum  of  £7,000  and  interest,  in  such 
manner  as  the  bank  might  require,  for  further  securing  the 
payment  of  the  mone3\ 

On  the  10th  of  November,  1875,  the  assets  of  J.  &  W. 
Dudgeon  not  being  sufficient  to  meet  their  creditors,  Robert 
Fletcher  was  appointed  receiver,  and  entered  into  posses- 
sion of  the  estate  and  effects  of  J.  Dudgeon  and  J.  &  W. 
Dudgeon.  On  the  5th  of  January,  1876,  John  Dudgeon  was 
found  and  declared  to  be  a  person  of  unsound  mind,  and  by 
an  order  of  the  Lord  Chancellor,  dated  the  21st  of  February, 
1876,  A.  J.  Dudgeon,  L.  Dudgeon,  and  R.  Fletcher  were 
appointed  committees  of  his  person  and  estate.  On  the  24th 
of  June,  1876,  an  agreement  was  made  between  the  commit- 
tees of  the  lunatic,  Donald  the  executor  of  W.  Dudgeon, 
and  the  plaintiffs'  bank,  by  which  the  creditors  of  J. 
Dudgeon  would  be  paid  3^.  4d.  in  the  pound  upon  their 
245]  respective  debts;  and,  *amongst  other  things,  the 
committee^  and  the  executor  should  absolutely  assign  to 
the  bank  all  the  interest  of  them  or  either  of  them,  J.  Dud- 
geon or  the  estate  of  W.  Dudgeon,  in  the  ship  Edhem,  and 
in  all  payments  and  moneys  which  might  be  received  or  re- 
covered in  respect  of  the  ship  from  the  Turkish  company. 
Oa  tile  report  of  the  Master  in  Lunacy  this  agreement  was 
confirtned  and  approved  of  by  the  Lord  Chancellor.  On  the 
S2d  of  August,  1876,  the  plaintiffs'  bank  took  possession 
(amongtsD  other  things)  of  the  ship  Edhem.  On  the  13th  of 
September  the  sheriff  levied  under  a^./a.  issued  on  a  judg- 
ment signed  in  an  action  of  Lenanton  (the  defendant  in  the 
prHBHut  interpleader)  v.  Dudgeon.  The  sheriff's  officer 
BHized,  Jimongst  other  things  in  the  shipping  yard  at  Cubitt 
"own,  llie  ship  Edhem.     The  ship  was  completely  built  and 

'  b<^en  tried.    The  agreement  of  the  21st  of  May,  1878,  had 
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not  been  registered  under  the  Bills  of  Sale  Act,  nor  had  the 
ship  Edhein  been  registered  under  the  Merchant  Shipping 
Act,  1854. 

At  the  close  of  the  case  it  was  contended,  on  behalf  of  the 
defendant,  that  the  ship  Edhem  was  a  British  ship,  and  the 
document  dated  the  21st  of  May,  1875,  was  an  assignment  of 
her,  which  must  be  registered  either  under  the  Bills  of  Sale 
Act,  or  under  the  Merchant  Shipping  Act,  1854  (*),  and  that, 
therefore,  no  property  in  the  ship  passed  to  the  plaintiffs. 

*lt  was  contended  on  behalf  of  the  plaintiffs  that  [246 
they  had  a  good  title  to  the  ship  Edhem  under  the  docu- 
ments of  the  21st  of  May,  1875,  and  the  24th  of  June,  1876, 
which  was  a  parol  arrangement  under  sanction  of  the  Court 
of  Chancery;  and  that  no  registration  was  required. 

The  learned  judge,  after  argument,  directed  judgment  to 
be  entered  for  the  plaintiffs.     The  defendant  appealed. 

Feb.  6.     Butt,  Q.C.,  and  Witt,  for  the  defendant. 
Feb.  6.     Holl^  Q.C.,  and  Aspinall^  for  the  plaintiffs. 


(')  By  the  Bills  of  Sale  Act,  1864  (H 
d  18  Vict  c.  86),  s.  1,  every  bill  of  sale 
of  personal  cliatiels  shall  be  void  unless 
the  same  be  filed  in  the  manner  pointed 
out  in  that  section. 

By  s.  7,  the  expression  *'  bill  of  sale 
....  shall  not  include  the  following  docu- 
ments .  .  .  transfers  or  assignments  of  any 
ship  or  vessel,  or  any  share  thereof.  .  .  ." 

By  the  Merchant  Shipping  Act,  1854 
(17  4  18  Vict  c.  104),  s.  19:  "Every 
British  ship  most  be  registered  in  man- 
ner hereinafter  mentioned,  .  .  .  and  no 
ship  hereby  required  to  be  registered 
shall,  unless  restored,  be  recognized  as 
a  British  ship ;  and  no  officer  of  customs 
shall  grant  a  clearance  or  transire  to  any 
ship  hereby  required  to  be  registered  for 
the  purpose  of  enabling  her  to  proceed  to 
sea  as  a  British  ship,  unless  the  master  of 
such  ship,  upon  being  required  to  do  so, 
produces  to  him  such  certificate  of  regis- 
try as  is  hereinafter  mentioned ;  and  if  such 
ship  attempts  to  proceed  to  sea  as  a  Brit- 
ish ship  without  a  clearance  or  transire, 
such  officer  may  detain  the  ship  until 
such  certificate  is  produced  to  him." 

By  8.  55  :  "A  registered  ship,  or  any 
share  therein,  when  disposed  of  to  per- 
sons qualified  to  be  owners  of  British 
ships,  shall  be  Iransfen-ed  by  bill  of  sale  ; 
apd  such  bill  of  sale  shall  contain  such  de- 
scription^ of  the  ship  as  is  contained  in 
the  certificate  of  the  survej'or,  or  such 
other  doacriptioii  as  may  be  sufficient  to 


identify  the  ship  to  the  satisfaction  of  tho 
registrar.  .  .  .** 

By  s.  57 :  "  Every  bill  of  sale  for  the 
transfer  of  any  registered  ship,  or  of  any 
share  therein,  When  duly  executed,  shall 
be  produced  to  the  registrar  of  the  port 
at  which  the  ship  is  registered,  tog^cjther 
with  the  declaration  hereinbefore  required 
to  be  made  by  a  transferee ;  and  the  regis- 
trar shall  thereupon  enter  in  the  reg^ister 
book  the  name  of  the  transferee  as  owner 
of  the  ship  or  share  comprised  in  such 
bill  of  sale,  and  shall  indorse  on  the  bill 
of  sale  the  fact  of  such  entry  having  been 
made,  with  the  date  and  hour  thereof; 
and  all  bills  of  sale  of  any  ship  or  shares 
in  a  ship  shall  be  entered  in  the  register 
book  in  the  order  of  their  production  to  the 
registrar." 

By  26  &  26  Vict  c.  63,  s.  3,  it  is  de- 
clared that  the  expression  "  beneficial  in- 
terest," whenever  used  in  the  second  part 
of  the  principal  act,  includes  interests 
arising  under  contract  or  other  equitable 
interests ;  and  the  intention  of  tne  said 
act  is  that  ....  without  prejudice  to  the 
provisions  contained  in  the  said  act  re- 
lating to  the  exclusion  of  unqualified  per- 
sons from  the  ownership  of  British  ships, 
equities  may  be  enforced  against  owners 
and  mortgagees  of  ships  in  respect  of 
their  interest  therein  in  the  same  man- 
ner as  equities  may  be  enfurcd  against 
them  in  respect  of  any  other  personal 
property. 
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CocKBURN,  C.J.:  Tbe  instrument  of  the  21st  of  May, 
1873,  professes  to  be  an  assignment,  and  is  an  agreement  in 
the  nature  of  a  bill  of  sale ;  but  it  has  not  been  registered 
under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  and  if  it 
came  within  that  act  then  the  assignment  would  be  bad  for 
want  of  registration.  But  I  think  the  exception  in  the  Bills 
of  Sale  Act  clearly  shows  that  the  statute  was  not  intended 
to  apply  to  a  ship. 

Then  comes  the  question,  whether  the  ship  Edhem  was  a 
vessel  which  required  to  be  registered  under  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  as  a  British  ship ; 
and  if  so,  whether,  not  being  registered,  an  agreement  pur- 
247]  porting  to  pass  the  property  *in  the  vessel  is  suffi- 
cient. I  confess  I  had  some  doubt,  whether,  although  the  act 
of  Parliament  expressly  requires  that  a  British  ship  shall  be 
registered,  and  then  goes  on  to  deal  with  the  mode  of  pass- 
ing property  in  a  British  ship  so  registered  upon  sale,  before 
you  can  pass  the  property  in  such  ship,  you  must  neces- 
sarily register  her  with  a  view  to  bring  her  within  the  op- 
eration of  8.  57,  which  requires  the  transfer  of  a  registered 
ship  to  be  registered.  But  I  do  not  think  it  necessary  to 
decide  this  case  on  that  ground.  I  do  not  think  that  this 
was  a  British  ship  within  the  contemplation  of  the  act  of 
Parliament.     She  was  biiilt,  it  was  true,  by  a  British  sub- 

1'ect,  and  on  looking  at  the  contract  between  the  British 
)uilder  and  the  foreign  purchaser  for  the  construction  and 
transfer  of  the  vessel,  it  appears  to  me  impossible  to  say 
that  the  property  in  the  ship  was  to  pass  from  the  builder 
to  the  foreign  purchaser,  until  she  was  actually  delivered  at 
the  spot  where  by  the  contract  the  delivery  to  the  Turkish 
company  was  to  take  place.  It  was  specially  provided  that 
the  Tui-kish  company  should  have  the  ship  delivered  at  a 
particular  place  for  a  certain  sum  of  money.  Being  till  de- 
livered the  property  of  a  British  owner,  she  was  in  a  certain 
sense  a  British  ship ;  but  I  cannot  think  that  she  was  a 
British  ship  within  the  contemplation  of  the  statute.  The 
statute  was  intended  to  apply  to  ships  intended  to  be  the 
)>roperty  of  a  British  owner.  That  was  not  the  case  here. 
As  i^oon  as  the  vessel  crossed  the  sea  she  was  intended  to  be 
transferred  to  a  foreign  owner,  and  never  intended  from  that 
hour  to  be  a  British  ship.  Therefore,  although  she  was  a 
British  ship  in  the  larger  sense  of  the  term,  I  do  not  tliink 
she  comes  within  the  act  of  Parliament  which  has  reference 
to  British  ships. 

1  therefore  think  the  judgment  of  Pollock,  B.,  was  right, 
Ktid  must  be  affirmed. 
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BuAMWKLL,  L.J.:    I  am  of  the  same  opinion.     I  have  no 
doubt  that  the  property  in  an  unregistered  ship  may  pass 
otherwise,  and  indeed  must  pass  otherwise,  than  by  the  bill 
of  sale  required  by  the  Merchant  Shipping  Act,  1854.     The 
17  &  18  Vict.  c.  104,  8.  19,  says:  "Every  British  ship  must 
be  registered  in  manner  hereinafter  mentioned  unless,"  &c.; 
this  is  not  a  case  within  the  exception.     If  those  words 
stood  alone  there  might  be  an  obligation  upon  the  owner  of 
*a  British  ship  to  have  her  registered,  but  that  is     [248 
not  so,  because  certain  consequences  follow  from  the  omis- 
sion, but  there  is  no  penalty  imposed  for  not  doing  it ;  that 
is  to  say,  a  person  is  not  punished,  or  sent  to  prison,  or 
indicted  for  omitting  to  register.     ''.No  ship  hereby  required 
to  be  registered  shall,  unless  registered,  be  recognized  as  a 
British  ship,  and  no  oflScer  of  customs  shall  grant  a  clear- 
ance."     The  consequence  of   not  registering  is,  that  the 
owner  does  not  get  the  benefits  of  his  British  ownership. 
Sect.   56  does  not  say  ''no  ship  or  share  therein  shall  be 
transferred  except  by  bill  of  sale,"  but  a  registered  ship  or 
any  share  therein,  when  disposed  of  to  persons  qualified  to 
be  owners  of  British  ships,  shall  be  transferred  by  bill  of 
sale."      That  is  only  applicable  where  the  ship  is  a  regis- 
tered ship.    This  was  not  a  registered  ship.     Even  if  there 
was  an  obligation  to  regrster— and  I  think  it  is  clear  that 
there  was  not — the  statute  does  not  say,  because  the  obliga- 
tion has  not  been  observed,  the  ship  may  not  be  assigned. 
It  must  also  be  remembered  that  this  enactment  is  one  piece 
of  legislation,  for  it  proceeds C):    "Every  bill  of  sale  for 
the  transfer  of  any  registered  ship,  or  for  any  share  therein, 
^hen  duly  executed  shall  be  produced  to  the  registrar  of 
the  port  at  which  the  ship  is  regisfcel-ed,  together  with  the 
declaration  hereinbefore  req^uired  to  be  made  by  a  trans- 
feree ;  and  the  registrar  shall  thereupon  enter  in  the  regis- 
ter book  the  name  of  the  transferee  as  owner  of  the  ship  or 
snare  comprised  in  such  bill  of  sale,  and  shall  indorse  the 
.  lact  of  such  entry  having  been  made  .  .  .  and  all  bills  of 
sale  of  any  ship  or  shares  in  a  ship  shall  be  entered  in  the 
tr^  M^^  book  in  the  order  of  their  production  to  the  regis- 
,  ^^:       I  incline  to  think  that  the  consequence  of  not  pro- 
ucing  the  transfer  is  that  a  subsequent  transferor  or  incum- 
f^u^^*^^  takes  precedence— whoever  gets  first  on  the  register 
1^^^®   P^'^cedence.     Messrs.  Dudgeon,  therefore,  were  not 
th J!v     ^^  '■^sister  the  ship  Edhem,  and  the  consequences  of 
ther     ^^^  ^^'"^  ®^  ^^^  "^^^*^  ^  ^^^^^  mentioned.     Further, 
'  *?  IS  no  absolute  prohibition  of  the  assignment  other- 

(')  Sect.  67. 
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wise  than  by  bill  of  sale,  because  that  is  applicable  only  to 
registered  ships,  and  there  is  no  prohibition  of  the  assign- 
ment, if  unregistered,  for  the  reason  I  have  already  men- 
tioned. I  have  also  to  remark  that  the  plaintiffs  would 
249]  *he  entitled  to  an  equitable  interest  in  this  ship  with- 
out registration. 

It  was  also  contended  that  the  assignment  of  the  ship  was 
void  under  the  Bills  of  Sale  Act,  and  we  are  asked  to  read 
the  enactment  in  the  Bills  of  Sale  Act  as  though  it  had  in  it 
the  words  "  transfer  or  assignment  of  a  ship  pursuant  to  the 
Merchant  Shipping  Act."  I  am  of  opinion  that  we  cannot 
so  read  it.  It  is  difficult  to  say  wliy  we  cannot,  except  to 
say  that  no  reason  has  been  given  why  we  should.  It  is 
said  that  the  words  used  are  similar  to  those  used  in  the 
Merchant  Shipping  Act.  That  is  true;  but  the  words  in  the 
Bills  of  Sale  Act  are  general  words,  and  such  as  a  person 
would  use  who  intended  to  frame  a  wide  and  comprehensive 
enactment. 
r  am  of  opinion  that  the  judgment  should  be  affirmed. 
Brett,  L.J.:  I  am  of  opinion  that  the  property  in  the 
ship  passed  to  the  plaintiffs.  She  was  a  ship  whose  con- 
struction was  completed.  She  belonged  solely  to  British 
owners,  but  it  never  was  intended  that  she  should  be  regis- 
tered as  a  British  ship.  I  therefore  agree  with  my  Lord 
Chief  Justice,  that  not  being  intended  to  be  ever  registered 
she  was  not  a  ship  which  was  brought  within  the  Merchant 
Shipping  Act,  1864.  But  supposing  that  ai^ument  not  to 
be  sufficient,  in  point  of  fact  she  was  not  registered  ;  and  I 
think  that  the  only  transfer  to  which  the  prohibition  of  the 
Merchant  Shipping  Act  relates  is  a  transfer  of  a  registered 
ship.  If  it  were  not  for  the  statute  no  registration  of  the 
transfer  would  be  necessary,  and  the  transaction  which 
would  otherwise  be  good,  but  which  is  forbidden  by  s.  55  of 
ttie  Merchant  Shipping  Act,  is  the  transfer  of  a  registered 
ship.  Therefore,  it  seems  to  me  that,  this  transaction  was 
not  made  void  by  reason  of  the  Merchant  Shipping  Act, 
1854. 

Then  it  is  said  the  transfer  is  not  available  by  reason  of 
the  Bills  o[  Sale  Act.     If  the  Bills  of  Sale  Act  has  been 
conterminous   with  the  Merchant  Shipping  Act,  so  that  it 
could  be  said   that  a  ship  which  is  not  to  be  dealt  with  un- 
der the  Merchant  Shipping  Act  must  be  dealt  with  under 
the  Bills  of  Sale  Act,  then  the  ship  would  come  within  the 
provisions  of  the  Bills  of  Sale  Act,     But  the  Bills  of  Sale 
Act  is  not  conterminous  with  the  Merchant  Shipping  Act. 
jioOJ     *Tlie  Bills  of   Sale  Act  excepts  all  ships,  that  is, 
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whether  British  ships  or  foreign  ships,  or  whether  regis- 
tered ships  or  not  registered  ships.  Therefore,  although 
the  ship  is  not  registered,  and  although  the  transfer  is  not 
within  the  Merchant  Shipping  Act,  yet  it  is  a  ship,  and  is 
excepted  from  the  Bills  of  Sale  Act ;  therefore  a  ship  not 
registered  is  a  thing  the  transfer  of  which  is  not  dealt  with 
either  by  the  Merchant  Shippin.:;  Act,  or  the  Bills  of  Sale 
Act,  and  therefore  the  transfer  is  governed  by  the  common 
law,  and  is  good  although  there  nas  been  no  registration. 
The  appeal  must  fail,  and  the  judgment  should  be  affirmed. 
Cotton,  L,J.:  I  am  of  opinion  that  the  appeal  must 
fail.  I  think,  putting  aside  the  Bills  of  Sale  Act,  the  bank 
had  a  good  and  valid  title  to  the  ship.  The  instrument 
under  which  they  claim  is  the  agreement  of  the  21st  of  May, 
1875,  it  recites  what  is  supposed  to  be  the  interest  of  Messrs. 
Dudgeon,  not  stating  that  interest,  in  my  opinion,  correctly, 
for  the  agreement  deals  with  them  as  having  only  a  lien  or 
charge  upon  the  ship.  [The  Lord  Justice  read  the  operative 
part  of  the  agreement.]  Now,  in  equity  that  would  be  a 
good  contract,  not  transferring  the  property  in  the  ship, 
but  giving  the  bank  a  right  in  equity  to  say  that  whatever 
interest  Messrs.  Dudgeon  had  in  the  ship  should  be  trans- 
ferred to  them  as  a  security  for  their  debt.  I  do  not  pro- 
pose to  enter  upon  the  g^uestion  whether  this  is  a  ship  which, 
under  the  Merchant  Shipping  Act,  1864,  ought  to  have  been 
transferred  by  a  duly  registered  bill  of  sale ;  but  in  the  act  of 
1862  (26  &  26  V  ict.  c.  63,  s.  3),  there  is  an  express  provision  giv- 
ing a  shipowner  in  equity  a  right  to  transfer  his  interest  in  his 
ship  by  an  instrument  or  contract  not  sufficient  to  pass  the 
legal  title.  It  is  this:  "Without  prejudice  to  the  provi- 
sions contained  in  the  said  act  relating  to  the  exclusion  of 
unqualified  persons  from  the  ownership  of  British  ships, 
equities  may  be  enforced  against  owners  and  mortgagees  of 
ships  in  respect  of  their  interest  therein  in  the  same  manner 
as  equities  may  be  enforced  against  them,  in  respect  of  any 
other  personal  property."  So  that  independently  of  the 
question  whether  the  Edhem  was  a  British  ship  within  the 
meaning  of  the  Merchant  Shipping  Act  (as  to  which  I  agree 
with  my  Lord  Chief  Justice  and  the  other  members  of  the 
court),  the  point  as  *to  the  validity  of  the  charge  is  [251 
especially  met  by  the  section  I  have  referred  to.  Here 
there  was  an  equitable  interest  in  the  ship  granted  by  con- 
tract to  the  bank  by  Messrs.  Dudgeon :  even  assuming  that 
the  ship  Edhem  is  a  British  ship,  that  contract  would  have 
been  effectual,  independently  of  the  Bills  of  Sale  Act,  to 
give  them  a  title  to  the  ship  at  the  time  when  the  execution 
30  Eng,  Rep.  19 
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of  the  13th  of  September  was  issued.  Then  the  question 
still  arises,  does  the  Bills  of  Sale  Act  make  that  title  of  no 
effect  as  against  the  execution  creditor?  It  would  be  a  bill 
of  sale  within  the  act  unless  it  is  taken  out  of  the  act  by 
the  exception  contained  in  the  interpretation  clause.  Al- 
though the  Bills  of  Sale  Act  in  terms  deals  with  bills  of 
sale,  assignments,  and  transfers,  a  contract  effectual  in 
equity,  giving  the  person  a  right  to  the  thing  in  specie,  is 
an  assignment  or  transfer  witbin  the  meaning  of  the  act. 
The  exception  is,  "This  act  is  not  to  include  transfers  or 
assignments  of  any  ship  or  vessel,  or  any  share  thereof." 
Does  this  document  come  within  that  exception  i  I  am  of 
opinion  that  it  does.  The  argument  is  that  we  ought  to 
read  those  words  as  ^' transfers  or  assignments  of  any  ship 
or  vessel  duly  registered  under  the  act  relating  to  British 
ships  ;"  but  no  such  words  are  to  be  found  in  the  exception. 
My  opinion,  therefore,  is  that  the  bank  have  a  good  title 
to  the  ship  as  against  the  defendant. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Lyne  &  Holman. 
Solicitor  for  defendant :  Pritchard. 


[3  Common  Pleas  Division,  264.] 
March  2,  1878. 

254]      *FiRTH  V.  The  Bowling  Iron  Company. 

Negligence — Injury  to  Cattle  from  defective  attd   improper  Fencing — Landlord  and 

Tenant 

The  plaintiff  and  the  defendants  respectively  occupied  adjoining  lands  as  tenants 
imder  the  same  landlord.  By  the  terms  of  their  lease  the  defendants  were  bound  to 
fence  the  land  in  their  occupation  for  the  benefit  of  the  lessor  and  his  tenants.  About 
twenty  years  ago  the  predecessors  of  the  defendants  had  fenced  their  land  with  wire 
rope,  and  the  defendants  allowed  this  fence  to  remain,  and  from  time  to  time  partially 
repaired  it.  From  long  exposure  the  strands  of  the  wires  composing  the  rope  de- 
cayed, and  pieces  of  it  fell  to  the  ground  and  lay  hidden  in  the  grass  of  the  adjoin- 
ing pasture  occupied  by  the  plaintiff.  The  plaintiffs  cow  grazing  there  swallowed 
one  of  these  pieces,  and  died  in  consequence  : 

Held,  that  the  defendants  were  liable  to  compensate  the  plaintiff  for  the  loss  of 
the  cow. 

Appeal  from  the  decision  of  the  judge  of  the  County 
Court  of  Yorkshire  holden  at  Bradford. 

The  action  was  brought  to  recover  £27  16^.,  as  damages 
for  the  loss  of  a  cow,  the  property  of  the  plaintiff,  by  reason 
of  the  negligence  of  the  defendants  in  the  use  and  enjoy- 
ment of  their  propertv.  At  the  trial  the  following  facts 
were  proved ; 
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1.  The  plaintiff  at  the  time  of  the  alleged  grievance  was, 
and  for  many  years  past  had  been,  the  tenant  from  year  to 
year  under  Mr.  Savile  of  a  farm  called  Lower  Chatt's  Farm, 
at  Hunsworth. 

2.  The  defendants  are  a  limited  company  incorporated  in 
1870  under  the  Companies  Act,  1862,  and  prior  to  their 
incorporation  their  predecessors  in  title  had  for  several 
years  carried  on  extensive  colliery  and  iron  works,  under 
the  style  of  the  Bowling  Iron  Works. 

3.  At  the  time  of  the  alleged  grievance  the  defendants 
were,  and  they  and  their  predecessors  in  title  had  for  several 
years  been,  the  lessees  under  Mr.  Savile  of  the  mines  of 
coal  and  ironstone  underlying  (amongst  other  lands)  the 
farm  occupied  by  the  plaintiff.  This  farm  contains  about 
forty-two  acres,  divided  into  several  inclosures,  and  used 
principally  for  pasturing  milk  cows. 

4.  In  one  of  the  inclosures  (containing  about  ten  acres  of 
*pasture)  there  isa  large  pit  hill  or  bank  which. prior  [255 
to  the  iiicorporation  of  the  defendants  had  been  formed  by 
their  predecessors  in  title  from  the  spoil  obtained  in  sinking 
a  coal  shaft.  This  pit  hill  had  been  for  some  years,  and  was 
at  the  time  of  the  alleged  grievance,  unused  by  the  defend- 
ants, except  that  a  tramway  forming  part  of  the  defendants' 
works,  and  used  by  the  defendants,  ran  over  it. 

5.  By  the  terms  of  their  lease  the  defendants  were  bound 
to  protect  (amongst  other  things)  their  tramways  by  the 
erection  of  stone  walls  or  by  posts  and  rails  of  a  specified 
description,  for  the  benefit  of  the  lessor,  his  heirs  or  assigns, 
and  his  and  their  tenants. 

6.  About  twenty  years  ago  .the  predecessors  in  title  of  the 
defendants  placed  round  the  base  of  the  pit  hill  a  fence,  con- 
structed of  two  parallel  lines  of  wire  rope  supported  by 
posts.  The  wire  ropes  had  originally  been  used  for  the  pur- 
poses of  the  colliery,  but  owing  to  wear  had  ceased  to  be 
suitable  for  such  purposes, 

7.  The  defendants  allowed  this  fence  of  wire  rope  to  re- 
main, and  from  time  to  time  mended  or  stopped  any  broken 
places  with  wooden  rails,  and  thus  prevented  cattle  straying 
on  the  pit  hill  or  tramway. 

8.  From  long  exposure  the  strands  of  iron  composing  the 
rope  rusted,  decayed,  and  separated  into  pieces,  some  of 
which  fell  to  the  ground  and  lay  hidden  in  the  grass  of  the 
plaintiff's  pasture,  and  were  liable  to  be  taken  up  by  the 
cattle  grazing  there. 

9.  In  October,  1867,  two  heifers  of  the  plaintiff  died  in 
consequence  of  their  taking  up  pieces  of  wire  with  the  grass 
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while  feeding  in  this  pasture.  The  carcases  of  the  heifers 
were  examined,  and  a  piece  of  wire  several  inches  long  and 
in  a  rusted  and  decayed  state  (which  no  doubt  had  formed 
part  of  the  wire  rope)  was  found  in  the  stomach  of  each  of 
the  heifers.  The  plaintiflf  complained  to  the  landlord's 
agent,  Mr.  Lipscomb,  and  afterwards  wrote  to  the  defend- 
ants the  following  letter : 

''Lower  Chatt's  Farm,  October  10th,  1867. 
"To  the  Bowling  Iron  Company, 

"Grentlemen, — I  am  requested  by  Mr.  Lipscomb,  agent  to 
the  late  Earl  of  Scarborough,  to  inform  you  that  I  have  lost 
256]  two  *heifers  from  your  wire  roping.  The  cattle  has 
got  it  into  their  stomachs  with  grass,  and  it  has  killed  them, 
and  I  want  recompense  for  them. 

"I  remain,  respectfully  yours, 

"Martha  Firth." 

This  letter  was  not  answered,  and  the  plaintiflf  did  not 
take  any  legal  proceedings  to  try  to  enforce  her  rights 
against  the  defendants. 

10.  In  the  autumn  of  1876,  the  cow  the  subject  of  this 
action  was  feeding  in  the  same  pasture.  During  the  autumn 
she  was  observed  to  be  getting  very  thin  and  losing  strength, 
and  became  so  ill  that  she  was  killed,  which  was  the  prudent 
and  proper  course.  On  examining  her  carcase,  a  piece  of 
wire  about  eiglit  inches  long  was  found  imbedded  in  the 
inner  side  of  the  pericardium,  and  was  the  cause  of  the  ill- 
ness resulting  in  her  death. 

11.  The  piece  of  wire  had  been  picked  up  by  the  cow 
while  grazing  in  the  pasture,  and  was  a  decayed  portion  of 
the  wire  rope,  which  had  in  some  way,  without  fault  on  the 
part  of  the  plaintiff,  fallen  upon  the  land  which  she  occu- 
pied. 

12..  The  plaintiff's  loss  owing  to  the  death  of  the  cow  was 
shown  to  be  the  sum  claimed,  £27  16^. 

The  question  for  the  opinion  of  the  court  is  whether, 
upon  the  facts,  the  defendants  are  liable  for  the  death  of  the 
plaintiff's  cow.  If  the  court  is  of  opinion  that  the  defend- 
ants are  liable,  the  judgment  entered  for  the  plaintiff  for 
£27  16^.  will  stand  :  but,  if  the  court  is  of  opinion  that  the 
defendants  are  not  liable,  judgment  is  to  be  entered  for  the 
defendants  (*). 

(1)  A   copy  of   the  judgment  of   the  saatained  was,  that  they  had  "used  and 

county  court  judge  accompanied  the  case,  enjoyed  their  property  in  such  a  manner 

The  ground  upon  which  he  held  that  the  as  to  damage  her  in  the  use  and  enjoy- 

plaintiff  was  entitled  to  be  compensated  ment  of  her  property,  and  that  by  this 

by  the  defendants  for  the  injury  she  had  misuser  of   their  own  property  to  the 
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*Swift  ( Wills,  Q.C.,  with  him),  for  the  defendants :  [257 
There  was  no  duty  or  obligation  on  the  defendants  to  fence 
in  any  particular  way,  as  regards  the  plaintiff.  When  the 
defendants  acquired  the  adjoining  land  in  1870,  the  fence 
was  there,  and  the  notice  referred  to  in  the  case  was  not 
given  to  them,  but  to  their  predecessors  in  title ;  and  it  was 
not  a  fence  of  an  unusual  description.  They  cannot,  there- 
fore, be  charged  with  negligence  either  in  placing  or  keeping 
it  there.  There  was  no  evidence  as  to  how  the  wire  came 
into  the  stomach  of  the  cow  ;  and  no  evidence  of  negligence 
on  the  part  of  the  defendants,  nor  any  legal  duty  on  them 
for  the  breach  of  which  they  could  be  liable,  any  more  than 
in  the  yew-tree  case,  Wilson  v.  Newheryi^),  where  Mellor,  J., 
says, — "It  is  not  alleged  that  the  defendant  clipped  the 
yew-trees,  or  that  he  knew  the  yew-trees  were  clipped,  or 
that  he  had  anything  to  do  with  the  escape  of  the  yew  clip- 
pings on  to  his  neighbor's  land." 

Cave^  Q.C.  {Wilberforce^  with  him),  for  the  plaintiff:     A 

Eerson  who  for  his  own  purposes  brings  on  to  his  land  or 
eeps  there  anything  likely  to  do  mischief,  must  care  take  of 
it  at  his  peril,  and  is  answerable  for  the  natural  consequences 
of  its  escape :  Fletcher  v.  Rylands  (').  If  his  mode  of  using 
his  land  causes  damage  to  his  neighbor,  he  must  make  com- 
pensation :  Lambert  v.  Bessey  {*) ;  Vaughan  v.  Menlove  (*) ; 
Barnes  v.  Ward  (*) ;  Bonorrii  v.  Backhouse  (•) ;  Todd  v. 
Flight (^).  Where  cattle  suffer  injury  through  defect  of 
fences  which  the  defendant  is  bound  to  maintain,  as,  by  fall- 
ing down  a  disused  shaft,  Oroucott  v.  Williams  ('),  or  by 

plaintifTs  damage  they  had  infringed  the  joyment  of   her    own    property.      This 

rule.  Sic  utere  tuo  ut  cUiennm.  non  Icedas."  damage  having  occurred  was  made  known 

And,  in  stating  the  facts  which  induced  to  the  defendants,  and  they  continued 

him  to  come  to  this  conclusion,  the  learned  with  such  knowledge  to  use  and   enjoy 

judge  said, — "  For  reasons  of  their  own,  their  property  in  the  same  manner,  pro- 

and  with  a  view  to  their  own  interests,  ducing  a  repetition  of  the  damage  to  the 

the  defendants  have  thought  proper  to  plaintiff  by  similar  means.     It  is  in  the 

utilize  part  of  the  plant  which  had  become  power  of  the  defendants  to  prevent  this 

useless  or  unfit  for  colliery  purposes,  and  damage  by  adopting  a  different  mode  of 

apply  it  for  a  purpose  for  which  it  was  fencing ;  but  they  insist  upon  their  right 

nut  designed  nor  ordinarily  fit.     It  has  to  continue  this  mode  of  fencing,  because 

from  time  to  time  required  repair,  and  it  would    seem  to  'be  pecuniarily  more 

the  defendants  have  repaired  it,  but  only  beneficial  to  them.** 

to  such  extent  and  in  such  manner  as  their  {})  Law  Rep.,  7  Q.  B.,  31 ;  1  Eng.  R.,  14. 

interests  have  required.     The  nature  of  (*)  Law  Rep.,  8  H.  L.,  880. 

the  material  used  for  the  fence  rendered  (')  T.  Raym.,  421. 

it  liable  to  decay  from  causes  which  they  ('*)  3  N.  C.,  468. 

must  have  known  Would  operate  and  be  (*)  9  C.  B.,  892. 

beyond  their  control,  and  which  would  («)  E.  B.  <fe  E.,  622 ;  84  L.  J.  (Q.B.), 

produce  results  they  could  not  prevent;  181 ;  9  H.  L.  C,  603. 

and  these  results  have  wrought  damage  C)  0  C.  B.  (N.S.),  37 Y. 

to  the  plaintiff  in  the  lawful  use  and  en-  {^)  32  L.  J.  (Q.B.),  237. 
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258]  being  *attracted  to  a  hayrick  which  is  so  badly  con- 
structed that  it  falls  upon  and  kills  the  animal,  Powell  v.  Sal- 
isbury ('),  the  defendant  is  responsible.  In  Wilson  v.  New- 
hery  C)  the  question  arose  upon  demurrer.  The  evidence  set 
out  in  the  case  shows  that  the  defendants  failed  to  exercise 
that  degree  of  care  in  the  use  of  their  land  which  they  were 
bound  to  do,  and,  if  notice  was  necessary,  they  had  it. 

Swiftyin  reply,  referred  to  Oreenland  v.  Chaplin  (*),  where 
Pollock,  C.B.,  said  :  "I  am  desirous  that  it  may  be  under- 
stood that  I  entertain  considerable  doubt  whether  a  person 
who  is  guilty  of  negligence  is  responsible  for  all  the  conse- 
quences which  may  under  any  circumstances  arise,  and  in 
respect  of  mischief  which  could  by  no  possibility  have  been 
foreseen,  and  which  no  reasonable  person  would  have 
anticipated." 
[Denman,  J.,  referred  to  Humphries  v.  Cou^sins  i^y] 
[The  case  of  Hurdraan  v.  Noith  Eastern  Ry.  Co.  (*)  was 
also  cited.] 

Cur.  adv.  vtiIL 

March  2.  The  judgment  of  the  Court  (Denman  and  Lind- 
ley,  J.I.,)  was  delivered  by 

LiNDLEY,  J.:  Since  the  argument  of  this  case  we  have 
considered  the  recent  decision  of  the  Court  of  Appeal  {Hurd- 
man  v.  North  Eastern  Ry.  Co.  (') ),  which  was  cited  to  ns, 
and  are  satisfied  that  we  need  not  defer  our  judgment. 

After  stating  the  facts,  his  Lordship  proceeded  :  Reliance 
was  placed  on  the  notice  given  by  the  plaintiff  when  she 
first  suffered  loss  of  her  cattle  from  the  cause  now  com- 
plained of.  There  was  no  evidence  to  show  that  the  letter 
containing  the  notice  reached  those  to  whom  it  was  ad- 
dressed, nor  th^t  any  answer  to  it  was  sent  by  them.  But, 
even  supposing  that  the  letter  had  been  received  by  the  pre- 
decessors of  the  defendant  company,  we  should  go  too  far 
were  we  to  hold  such  notice  to  be  good  notice  in  law  to  the 
defendants.  Nevertheless,  even  without  the  notice,  this 
action  seems  to  us,  upon  the  facts  of  the  case,  to  be  main- 
259]  tainable.  The  *nature  of  the  wire  was  known  to  the 
defendants ;  that  parts  of  it  should  fall  on  the  plaintiff* sland 
was  a  natural  result  of  the  decay  of  the  wire;  and  the 
pieces  being  hidden  in  the  grass  were  naturally  liable  to  be 
swallowed  by  the  cattle  grazing  there.  The  defendants, 
therefore,  seem  to  us  to  be  answerable  for  the  injury  to  the 
plaintiff's  cow  which  was  caused  by  the  natural  result  of  their 

0)  2  Y.  &  J.,  391.  («)  C  Ex.,  248,  248 ;  19  L.  J.  (Ex.),  298. 

(")  Law  Rep.,  7  Q.  B.,  81 ;  1  Eng.  Rep.,        (*)  2  C.  P.  D.,  239;  20  Eng.  U.,  600. 
14,  (*)  Ante,  p.  81-. 
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acts.  We  concur  in  the  judgment  of  the  county  court  judge  ; 
and  we  also  accept  the  decision  in  HumpJiries  v.  Cousins  {^) 
as  extending  the  principle  upon  which  this  action  is  in  our 
opinion  maintainable. 

The  only  case  causing  any  doubt  in  our  minds  was  Wil- 
son  V.  Newheryi^).  But  after  consideration  we  think  it  is 
distinguishable,  for  the  reason  suggested  by  Mr.  Cave,  viz., 
that  the  decision  was  given  on  demurrer:  the  facts  were 
obscure,  and  the  declaration  did  not  show  in  what  part  of 
the  defendant's  land  the  yew-trees  grew,  nor  how  the  clip- 
pings came  on  to  the  land  of  the  plaintiff.  Therefore  we  do 
not  think  that  case  ought  to  guide  our  decision,  when  all 
the  other  cases  in  the  Queen's  Bench  which  have  been  cited 
are  clearly  in  favor  of  the  present  plaintiff. 

Our  conclusion  is  that  this  action  can  be  maintained  on 
principle,  and  that  the  judgment  below  should  be  affirmed. 

Wills ^  Q.C.,  asked  for  leave  to  appeal. 

Gjrove,  J.,  doubted  whether  the  court  had  power  to  grant 
it.     No  leave  therefore  was  given  (*). 

Judgment  affi/rmed. 

Solicitor  for  plaintiff:  H.  T.  Wood. 
Solicitor  for  defendants :  Field  &  Roscoe. 

(0  2  C.  P.  D..  289;  20  Eng.  R.,  600.  consideration  of   the  Coart  of  Appeal. 

(*)  Law  Rep.,  7  Q.  B.,  31 ;   1  Eng.  R.,  Bee     Crwh    v.    Tu,m(T,   W.    N.,    1878, 

14.  p.  189;  where  the  court  (Brett,  Cottoli, 

(')  The  question  as  to  the  power  of  tiie  and  Thesiger,  L.  J  J.,)  held  that  an  appeai 
divisional  court  to  grant  leave  to  appeal  will  lie,  notwithstanding- s.  20  of  the  Ap- 
ia these  cases  has  recently  been  under  the  pellate  Jurisdiction  Act,  1876. 


See  1  £Dg.  B.,  16  note ;  6  id.,  608  note  ;  16  id.,  446  note  ;  21  id.,  144  note. 


[3  Common  Pleas  Division,  260.] 
May  17,  1878. 

*MoRGAN  and  Others  v.  Davies  and  Another.   [260 

Landhrd  and  Tenant — Notice  to  quit — Customary  Half-year. 

A  six  months*  notice  to  determine  a  yearly  tenancy  commencing  on  one  of  the 
ordinary  Feast-days,  means  a  •*  customary  six  months,"  that  is,  from  one  of  the  usual 
craarter-days  to  the  quarter-day  next  but  one  following,  though  such  six  months 
SDould  exceed  or  fall  short  of  the  number  of  days  which  constitute  half  a  year.  Con-, 
sequently,  a  notice  served  on  the  26th  of  March,  to  quit  on  the  29th  of  September 
then  next,  is  not  a  valid  notice. 

Action  in  the  county  court  of  Cardigan  holden  at  Lara- 
peter,  to  recover  possession  of  a  messuage  and  lands  in  the 
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county  of  Cardigan,  held  by  the  defendants  as  yearly  ten- 
ants at  the  annual  rent  of  £30,  and  also  to  recover  £23  2^. 
for  mesne  profits.  The  cause  was  tried  on  the  16th  of  Feb- 
ruary, 1878,  when  it  was  admitted  that  the  defendants  occu- 
pied the  premises  in  question  as  yearly  tenants  of  one  David 
jRichards,  that  the  tenancy  commenced  on  the  29th  of  Sep- 
tember, that  a  notice  was  served  by  Richards  upon  the 
defendants  on  the  26th  of  March  last  requiring  them  to  quit 
on  the  29th  of  September  then  next,  and  that  since  the  26th 
of  March  last  and  before  the  commencement  of  the  action 
Richards  had  conveyed  all  his  interest  in  the  premises  to  the 
plaintiffs. 

The  county  court  judge  held  that  the  notice  had  not  been 
served  in  time,  and  gave  judgment  for  the  defendants,  with 
costs. 

On  the  18th  of  February,  the  plaintiffs'  solicitor  applied 
for  a  copy  of  the  judge's  notes,  to  enable  him  to  appeal  by 
motion  against  the  decision,  pursuant  to  38  &  39  Vict.  c.  60, 
8.  6('),  but  did  not  get  them. 

261]  *M'Call,  on  the  20th  of  February,  and  on  four  or 
five  subsequent  occasions,  the  last  being  on  the  10th  of  May, 
obtained  orders  "that  the  time  for  hearing  the  application 
by  way  of  appeal  be  extended  until  further  order,  to  enable 
the  judge  who  tried  the  action  to  furnish  a  copy  of  his  notes 
to  the  parties,"  and  that  the  proceedings  in  the  action  be  in 
the  meantime  stayed;  and  on  the  17th  of  May,  upon  an 
aflSdavit  of  service  of  the  above  order  upon  the  j'egistrar  of 
the  county  court  at  Lampeter,  and  of  a  renewed  application 

{})  38  and  89  Vict.  c.  60,  b.  6 :  "  Id  any  at  the  trial  or  hearing  of  any  such  canse, 
cause,  suit,  or  proceeding  other  than  a  suit,  or  proceeding,  the  judge,  at  the  re- 
proceeding  in  bankruptcy,  tried  or  heard  quest  of  either  party,  shall  make  a  note 
In  any  county  court,  and  in  which  any  of  any  question  of  law  raised  at  such  trial 
person  aggrieved  has  a  right  of  appeal,  it  or  hearing,  and  of  the  facts  in  evidence 
shall  be  lawful  for  any  person  aggrieved  in  relation  thereto,  and  of  his  decision 
by  the  ruling,  order,  direction,  or  deci-  thereon,  and  of  his  decision  of  the  cause, 
sion  of  the  judge,  at  any  time  within  eight  suit,  or  proceeding,  and  he  shall,  at  the 
days  after  the  same  shall  have  been  made  expense  of  any  person  or  persons,  being 
or  given,  to  appeal  against  such  ruling,  party  or  parties  in  any  such  cause,  suit, 
order,  direction,  or  decision,  by  motion  to  or  proceeding,  requiring  the  same  for  the 
the  court  to  which  such  appeal  lies,  in-  purpose  of  appeal,  furnish  a  copy  of  such 
stead  of  by  special  case,  such  motion  to  note,  or  allow  a  copy  to  be  taken  of  the 
be  ex  parte  in  the  first  instance,  and  to  be  same  by  or  on  behalf  of  such  person  or 
granted  on  such  terms  as  to  costs,  secur-  persons ;  and  he  shall  sign  such  copy,  and 
ity,  or  stay  of  proceedings  as  to  the  court  the  copy  so  signed  shall  bo  used  and  re- 
to  which  such  motion  shall  be  made  shall  ceived  on  such  motion  and  at  the  hearing 
seem  fit.     And,  if  the  court  to  which  such  of  such  appeal." 

api)eal  lies  be  not  then  sitting,  such  mo-  See  Turner  v.  GrecU  Western  Ry.  Co.,  2 

tion  may  bo  made  before  any  judge  of  a  Q.  B.  D.,  125. 
superior  court  sitting  in  chambers.     And 
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for  a  copy  of  the  notes,  in  reply  to  which  the  plaintiffs 
solicitor  was  informed  that  "the  judge  declined  to  supply 
him  with  a  copy  of  the  notes  taken  by  him  at  the  trial,  on 
the  ground  that  the  notes  so  taken  by  him  were  not  such  as 
are  contemplated  by  s.  6  of  38  &  39  Vict.  c.  60,"  the  motion 
was  renewed,  with  a  suggestion  that  the  production  of  the 
judge's  notes  might  under  the  circumstances  be  dispensed 
with,  which  it  was  submitted  the  court  might  in  its  discretion 
do,  notwithstanding  the  order  of  the  22d  of  January,  1877 (*). 

[Grove,  J.:  I  doubt  whether  we  have  power  to  inter- 
fere with  the  judge  of  the  county  court :  he  nas  been  guilty 
of  no  disobedience  of  a  direct  order  of  this  court  for  which 
we  could  attach  him.] 

It  would  be  competent  to  the  court  to  make  an  order  under 
19  &  20  Vict.  c.  108,  s.  43  0. 

*[Grove,  J. :  I  do  not  think  it  will  be  necessary  to  [262 
adopt  that  course,  though,  to  say  the  least  of  it,  the  conduct 
of  the  judge  in  withholding  his  notes  is  extraordinary  (").  I 
do  not  think  the  rule  of  January,  1877,  makes  the  production 
of  the  notes  an  absolute  condition  to  the  party^s  right  to 
appeal :  it  precludes  him  from  moving  without  a  copy  of 
the  notes,  *' unless  otherwise  ordered."  We  will  hear  your 
motion.] 

The  only  question  at  the  trial  was  whether  a  six  months' 
notice  to  determine  a  yearly  tenancy  which  commenced  on 
the  29th  of  September  served  on  the  26th  of  March  was  a 
sufficient  notice.  If  "half  a  year,"  viz.,  183  days,  will  do, 
the  notice  would  have  been  in  time  if  served  on  the  28tb. 
This  point  was  not  taken  in  Papillon  v.  Bruntoni^) :  there 
the  notice  was  written  and  posted  on  the  26th  of  March,  and 

Q)  "  It  is  ordered  that  motions  under  facts,  for  a  rule  or  summons  calling  upon 

the  6th  section  of  38  <fe  39  Vict.  c.  60,  such  iudji^e  or  officer  of  a  county  courtj 

shall  be  made  in  the  Queen's  Bench,  Com-  and  also  the  party  to  be  affected  by  such 

m<in  Pleas,  or  Exchequer  Divisions  of  the  act,  to  show  cause  why  such  act  should 

High  Court  of  Justice  only  upon  the  days  not  be  done;  and  if  after  the  service  of 

appointed  by  those  divisions  for  hearing  such  rvle  or  summons  good  cause  shall 

Appeals  from  inferior  courts :  and  no  such  not  be  shown,  the  superior  court  or  judge 

motion  shall  be  made  by  way  of  appeal  thereof  may  by  rule  or  order  direct  the 

from  any  county  court  unless  a  copy  of  act  to  be  done,  and  the  iudge  or  officer  of 

the  judge's  notes,  signed  by  the  judge,  the  county  court,  upon  being  served  with 

shall  have  been  handed  to  the  proper  offi-  such  rule  or  order,  shall  obey  the  same  on 

cer  in  court,  unless  otherwise  ordered."  pain  of  attachment  ;  and  in  any  event  the 

(*)  *'  No  writ  of  mandamus  shall  hence-  superior  court  or  the  judge  thereof  may 

forth  issue  to  a  judge  or  an  officer  of  the  make  such  order  with  respect  to  costs  as 

county  court  for  refusing  to  do  any  act  to  such  court  or  judge  shall  seem  iit." 

relating  to  the  duties  of  his  office ;  but  (')  This  was  afterwards  satisfactorily 

any  party  requiring  such  act  to  be  done  explained, 

may  apply  to  any  superior  court  or   a  (*)  29  L.  J.  (Ex.),  265. 
\aia^  thereof,  upon  an   affidavit  of  the 

30  Exo.  Rep.  20 
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the  only  question  was  whether  the  iury  might  presunae  that 
it  was  delivered  at  the  office  of  the  landlord's  agent  (an 
attorney)  within  business  hours  on  the  same  day ;  and  it 
was  held  that,  in  the  absence  of  evidence  to  the  contrary, 
the  jury  might  so  presume  upon  proof  that  it  was  posted  in 
time.  There  are,  however,  authorities  which,  as  far  as  they 
go,  seem  adverse  to  the  plaintiflfs  contention.  In  Keily  v. 
Quln{^\  a  notice  served  on  the  28th  of  March  to  quit  on* the 
29th  of  September  following  (the  gale  days  being  the  26th  of 
March  and  29th  of  September),  was  held  not  to  be  a  suffi- 
cient notice  to  determine  a  tenancy  from  year  to  year  com- 
mencing on  the  29th  of  September.  The  court  there  assume 
the  "reasonable  half-year's  notice"  to  be  from  the  Feast  of 
the  Annunciation  to  the  Feast  of  St.  Michael.  In  Roe  d. 
Durant  v.  Doe{%  a  notice  served  on  the  28th  of  September, 
to  auit  on  the  ensuing  26th  of  March,  was  held  to  be  a  suffi- 
26o]  cient  *half-year's  notice  to  quit,  though  less  than  182 
days  ;  Tindal,  C.  J.,  saying, — "A  customary  half-year  is 
sufficient"  (*).  In  liight  d.  Flower  v.  Darhyi^)  the  notice 
was  served,  as  here,  on  the  26th  of  March,  to  quit  on  the 
29th  of  September  following  ;  and  Lord  Mansfield,  C.  J.,  and 
Buller,  J,,  held  it  to  be  insufficient,  the  latter  sajang, — 
*'  The  case  in  the  Year  Books  (*)  requires  half  a  year's  notice  ; 
but  here  there  is  less  than  half  a  year's  notice."  But,  in 
Rogers  v.  Kingston  Dock  Co.  (•),  Irage  Wood,  V.C.,  held, 
that,  where  a  tenancjr  from  year  to  year  is  determinable 
upon  six  months'  notice  to  quit,  a  notice  given  six  lunar 
months  prior  to  the  expiration  of  the  year  is  sufficient  to 
determine  the  tenancy. 

Grove,  J.:  The  V ice-Chancellor,  in  the  case  last  cited, 
was  dealing  with  the  construction  of  an  agreement,  not  with 
reference  to  a  Feast-day  tenancy.  The  whole  thing  depends 
upon  custom.  Eyre,  B.,  in  Doe  d.  Puddicomhe  v.  ELarris^ 
cited  arguendo  in  Right  d.  Flower  v.  Darby  {^\  assumes  the 
customary  notice  to  be  ^om  Feast  day  to  Feast  day ;  and 
the  judgment  in  that  case  is  very  explicit  to  the  same  effect. 
Tindal,  C.J.,  in  Roe  d.  Durant  v.  Doei^)  intimates  the  same 
opinion.  I  am  therefore  of  opinion  that  the  county  court 
judge  was  right  in  holding  the  notice  given  in  this  case  to  be 
insufficient. 

LiNDLEY,  J.:  I  agree  with  my  Brother  Grrove  that  the 
judge  was  right  in  holding  that  the  notice  to  quit  was  insuf- 

(')  2  Jones  (Tr.  Ex.),  693.  (*)  1  T.  R.,  159. 

(*)  6  Bing.,  574.  (*)  18  H.  8,  fo.  16  b. 

(3)  And   8ce   Cole   on   Ejectment,   48;  («)  34  L.  J.  (Ch.),  166. 
Wood£  Land,  and  Ten.,  11th  ed.,  p.  813. 
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ficeiit.  The  case  of  Keily  v.  Quin{^)  seems  to  me  to  be  con- 
clusive. But  the  Other  three  cases  of  Doe  d.  Puddicombe  v. 
Harris^  Rigid  d.  Floioer  v.  Darby  {*)y  and  Jioe  d.  Durant  v. 
Doe  Q  are  almost  equally  so. 

Rule  refused. 

Solicitors  for  defendants :  Morgan  &  Oilks^  for  Davies, 
Aberystwith. 

(*)  2  Jones  (Ir.  Ex.),  598.  («)  1  T.  R.,  169.  (»)  6  Bing.,  574. 


[3  Common  Pleas  Division,  272.] 
March  1,  1878. 


♦Fielding,  Appellant;  Rhyl  Improvement    [272 
Commissioners,  Respondents. 

By-Lawn^   ReoKmablenen  of,   and  Mode  of  Pitblieation — Rhyl  Improvement  Act,  16 
Vict.  <?.  xxxii—PMic  Health  Acts,  1848,  1858. 

Under  a  local  act  incornorating  the  provisions  of  the  Pnblic  Health  Acts,  1848 
and  1858,  by-laws  were  made,  by  which  it  was  amongst  other  things  provided  that 
"every  person  who  shall  intend  to  erect  any  new  building  shall  give  a  week's  notice 
to  the  town  surveyor  of  such  intention,  by  writing  delivered  to  the  surveyor  or  left 
at  his  office,  and  shall  nt  the  same  time  leave  at  the  office  detail  plans  and  sections 
of  every  floor  of  such  intended  new  building."  &c. ;  and  a  penalty  not  exceeding  £6 
IS  im[)osed  for  non-compliance  with  this  requirement. 

The  appellant,  without  giving  such  notice  or  delivering  any  plans,  erected  certain 
structures  which  from  their  description  could  not  be  intended  for  residential  pur- 
poses, and  which  were  found  by  the  justices,  upon  a  case  stated  under  20  &  21  Vict. 
a  43,  to  have  been  erected  for  a  temporary  purpose  only,  and  to  have  been  intended 
to  be  pulled  down  by  the  appellant  when  that  purpose  was  answered : 

Hdd,  that  a  conviction  under  the  above  mentioned  by-laws  could  not  be  sustained, 
inasmuch  as  such  by-laws,  if  intended  to  apply  to  such  structures,  were  unreasonable ' 
and  bad. 

By  the  local  act  (passed  in  1847)  the  commissioners  were  empowered  to  mafae 
by-laws,  which  were  to  be  published  by  being  printed  and  a  copy  delivered  to  every 
person  applying  for  the  same,  and  by  painting  or  placing  on  boards  to  be  hung  up 
on  the  front  of  the  office  of  the  commissioners,  and  also  on  some  conspicuous  part  of 
the  works  or  locality  to  which  the  same  related.  Under  the  Pnblic  Health  Acts, 
1848  and  1868,  the  prescribed  mode  of  publication  of  by-laws  is  by  "printing  and 
hanging  the  same  up  in  the  office  of  the  local  board :" 

Hdd,  that  a  publication  in  the  manner  prescribed  by  the  last  mentioned  acts  was 
sufficient. 
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[S  Common  Pleas  Division,  282.] 

Nov.  27,  1877. 

*  [IN  THE  COURT  OF  APPEAL.] 

282]    *Stone  V.  The  City  and  County  Bank,  Limited. 
Collins  v.  The  City  and  County  Bank,  Limited. 

Company — Action  to  recover  bctck  Money  paid  for  Shares,  on  the  ground  of  Frattd — 
Voluntary  wnding  up — Companies  Acts,  1862  and  1867 — ComtrucHon  of  Agret- 
meni — Calln — Notice  of  Call. 

The  principle  of  Oakes  v.  Turqiiand  (Law  Rep.,  2  H.  L.,  825),  extends  to  the 
voluntary  winding  up  of  a  company  formed  under  the  Companies  Acts,  1862  and 
1867.  Where,  therefore,  a  company,  its  assets  being  insufficient  to  meet  its  liabili- 
ties, is  voluntarily  wound  up,  a  shareholder  in  such  company,  who  has  been  induced 
to  take  shares  by  the  fraudulent  representation  of  its  directors,  cannot  repudiate  his 
shares,  nor  seek  to  rescind  a  contract  in  respect  of  them,  nor  can  he  recover  back 
from  the  company  money  paid  by  him  for  the  shares. 

The  notice  to  the  shareholders  convening  the  meeting  at  which  an  extraordinary 
resolution  was  passed  to  wind  up  a  bank  voluntarily  and  appoint  a  liquidator  (in 
w^hich  was  embodied  an  agreement  by  the  directors  with  B.  dt  Co.,  a  London  bank- 
ing firm,  to  transfer  to  the  latter  all  the  assets  of  the  bank  upon  their  undertaking 
the  debts  and  liabilities  of  the  bank,  not  including  any  claims  of  shareholders  to 
have  money  repaid  to  them  on  the  ground  of  fraud),  was  in  the  words  of  s.  129, 
clause  3,  of  the  Companies  Act,  1862 : 

Held,  by  Lindley,  J.,  that  the  notice  was  sufficient  and  the  resolution  binding  on 
all  the  shareholders  of  the  bank  (under  s.  186),  whether  they  were  present  and  voted 
for  it  or  not. 

By  tlie  agreement  referred  to  in  the  above  resolution  it  was  provided,  amongst 
other  thin^,  that  B.  <&  Co.  should  pay  all  tlie  debts  and  liabilities  of  the  bank,  and 
should  indemnify  the  bank  and  the  shareholders  against  the  same ;  that  the  whole 
assets  of  the  bank,  **  including  under  such  term  the  uncalled  capital  and  any  arrears 
of  calls  already  made,"  should  be  transferred  by  the  bank  to  B.  ^  Co.,  who  should 
be  empowered  to  collect  and  get  in  all  the  said  assets  of  the  bank ;  and  that  the  bank 
should  admit  B.  &  Co.  as  creditors  against  the  bank  in  respect  of  all  payments  made 
by  them  to  or  on  behalf  of  the  bank : 

Held,  by  Brarawell,  Brett,  and  Cotton,  L.JJ.,  in  the  Court  of  Appeal,  affirming  the 
judgment  of  Lindley,  J.,  that  the  effect  of  this  arrangement  was  to  keep  alive  the 
debts  and  liabilities  as  against  the  bank,  and  in  favor  of  B.  &  Co.,  to  the  extent 
necessary  to  entitle  the  latter  to  recoup  themselves,  in  respect  of  their  payments, 
out  of  the  assets' of  the  bank,  including  its  uncalled  capital. 

By  the  articles  of  association  of  the  bank  every  shareholder  was  required  to  pay 
calls  to  the  person  and  at  the  time  and  place  appointed  by  the  directors  ;  and  twenty- 
one  days*  notice  was  to  be  given  of  the  time  and  place  appointed.  Bv  a  resolution 
of  the  directors  before  a  voluntary  winding  up,  they  made  a  call  payal>le  by  instal- 
ments at  certain  dnt^s,  but  no  place  or  person  at  which  or  to  whom  the  call  was 
t-o  be  paid  was  mentioned,  and  no  notice  of  tlie  call  was  given  by  the  directors; 
283]  after  the  winding  up  the  liquidator  gave  notice  to  the  shareholders  ♦that  a 
call  had  been  made,  and  requested  them  to  pay  it  to  certain  persons  at  a  specified 
place  and  time : 

Iltld,  by  Bramwell,  Brett,  and  Cotton,  L.JJ.,  in  the  Court  of  Appeal,  affirming  the 
judgment  of  Lindley,  J.,  that  the  liquidator  had  power  to  enforce  the  call  made  by 
the  directors,  and  that  the  notice  given  by  him  was  sufficient  under  the  Companies 
Act,  1802,  8.  95,  clauses  4  and  8,  and  s.  133,  clauses  5  and  7. 
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Stone  v.  The  City  and  County  Bank. 

Special  case  stated  under  an  order  of  this  division. 

Action  to  recover  back  £600,  which  the  plaintiff  paid  for 
certain  shares  in  the  defendants'  company.  The  defendants 
by  way  of  connter-claim  demanded  or  the  plaintiff,  as  share- 
holder in  the  defendants'  company,  £200  in  respect  of  calls 
on  the  shares. 

2.  The  defendants  were  a  company  incorporated  under 
the  Companies  Acts,  1862  and  1867  (25  &  26  Vict.  c.  89,  and 
30  &  31  Vict.  c.  131),  limited  by  shares,  with  a  capital  of 
£500,000  divided  into  100,000  shares  of  £6  each,  and  carried 
on  business  in  London,  and  certain  persons  carrying  on  busi- 
ness as  bankers  in  Leeds  under  the  style  of  Williams,  Brown 
&  Co.,  and  in  London  under  the  style  of  Brown,  Janson  & 
Co.,  purchased  the  assets  and  undertook  to  pay  all  the 
debts  proved  or  to  be  proved  against  the  defendants'  com- 
pany under  the  circumstances  hereinafter  more  particularly 
mentioned.  The  London  firm  of  Brown,  Janson  &  Co. 
were  the  clearing  bankers  of  the  defendants'  company. 

3.  The  defendants,  about  Midsummer,  1874,  issued  a  pro- 
spectus describing  their  bank  as  in  active  and  successful 
operation,  and  stating  that  the  business  already  done  had 
enabled  the  directors  to  declare  dividends  commencing 
December,  1872,  at  the  rate  of  6  per  cent,  per  annum,  and 
gradually  increasing  to  7  per  cent,  for  the  twelve  months 
ending  the  30th  of  June,  1874.  The  prospectus  also  de- 
scribed the  business  as  profitable. 

4.  The  defendants  also  issued  a  report  and  balance-sheet 
for  the  half-year  ending  June  30th,  1874.  From  this  report 
and  balance-sheet  it  appeared  that  the  defendants  had  in 
the  said  half-year  made  sufficiently  large  profits  to  enable 
them  to  declare  a  dividend  at  the  rate  of  7  per  cent,  per 
annum  for  the  half-year.  This  balance-sheet  njisrepresented 
the  amount  of-  the  cash  in  hand  at  the  defendants  bankers 
in  the  manner  hereinafter  fully  described,  and  also  treated 
a  considerable  amount  of  bad  debts  due  to  *the  de-  [284 
fendant's  company  as  being  good  and  valuable  assets  of  the 
defendants'  company. 

5.  The  plaintiff  received  from  the  defendants  a  copy  of 
the  prospectus  in  August,  1874,  and  also  the  report  and 
balance-sheet  before  mentioned,  and  was  induced  by  the 
statements  contained  in  the  prospectus,  report,  and  balance- 
sheet,  to  apply  to  the  defendants  on  or  about  the  2d  of 
September,  1874,  for  200  shares  in  the  capital  of  the  defend- 
ants' company,  and  paid  to  the  defendants  in  respect  thereof 
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the  sum  of  £500,  and  the  defendants  allotted  to  the  plaintiff 
200  shares  accordingly.  But  for  the  misrepresentation  as  to 
the  amonnt  of  the  cash  in  hand  at  the  bankers,  the  plaintiff 
would  not  have  applied  for  the  shares. 

6.  The  statements  contained  in  the  prospectus  as  to  the 
bank  being  in  active  and  successful  operation,  and  as  to  the 
business  already  done  enabling  the  directors  to  declare 
dividends  at  the  rates  therein  stated,  and  also  as  to  the  prof- 
itable nature  of  the  business  of  the  company,  were  false  to 
the  knowledge  of  the  directors.  The  balance-sheet  also,  as 
the  directors  well  knew,  did  not  truly  represent  the  financial 
position  of  the  defendants,  the  company  not  being  in  truth 
and  in  fact  entitled  to  place  on  the  credit  side  of  their  bal- 
ance-sheet the  amount  tnat  therein  appeared. 

7.  The  defendants  issued  and  published  the  prospectus, 
report,  and  balance-sheet  so  received  by  the  plaintiff  for  the 
purpose  of  inducing  the  plaintiff  and  others  to  take  shares 
in  the  company,  and  did  induce  the  plaintiff  and  others  to 
take  shares  on  the  faith  of  the  same. 

8.  On  the  16th  of  July,  1875,  the  resolution  hereinafter 
set  out  for  the  voluntary  winding-up  of  the  defendants' 
company  was  passed,  and  in  November,  1875,  a  criminal 
charge  was  made  and  heard  at  the  Mansion  House,  London, 
against  the  directors  of  the  defendants'  company  for  the 
frauds  hereinbefore  mentioned ;  and  the  plaintiff  then  first 
became  aware  of  the  said  frauds.  The  investigation  of  the 
charge  was  continued  into  the  month  of  December,  1875, 
and  on  the  14th  of  January,  1876,  and  (as  a  matter  of  fact 
apart  from  all  questions  of  law  arising  upon  the  other  facts 
herein  stated)  within  a  reasonable  time  after  the  false  and 
fraudulent  nature  of  the  prospectus,  report,  and  balance- 
285]  sheet  *had  come  to  his  knowledge,  the  plaintiff  repu- 
diated the  shares  allotted  to  him. 

9.  The  plaintiff  claims  in  this  action  to  be  repaid  by  the 
defendants  the  sum  of  £500  so  paid  by  him;  together  with 
interest  at  £5  per  cent,  per  annum  from  the  date  of  the 
allotment. 

10.  The  defendants  at  the  time  they  commenced  the  busi- 
ness of  bankers  in  London  had  no  sufficient  subscribed  capi- 
tal of  their  own  wherewith  to  carry  on  such  business,  but 
assistance  was  afforded  by  Brown,  Janson  &  Co.,  to  whom 
the  defendants  were  always  indebted  in  a  large  amonnt. 

11.  At  the  close  of  each  day  after  the  28th  of  October, 
1873,  the  current  account  of  the  defendants  with  Brown, 
Janson  &  Co.,  was  overdrawn  (except  on  the  special  occa- 
sions referred  to  in  paragraphs  14  and  15),  so  that  the  de- 
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fendants  were  entirely  dependent  upon  Brown,  Janson  & 
Co.,  who  thenceforth  had  it  in  their  power  at  any  time  to 
put  an  iraniediate  stop  to  the  business  of  the  defendants  by 
refusing  to  honor  their  checks.  Such  power  was  in  fact  ex- 
ercised by  Brown,  Janson  &  Co.  on  the  16th  of  May,  1875. 

12.  It  is  the  almost  universal  custom  with  bankers  to  bal- 
ance their  books  as  of  the  30th  of  June  and  31st  of  Decem- 
ber in  every  year ;  and  the  defendants  balanced  their  books 
at  those  dates ;  and  it  was  also  the  custom  of  the  defendants 
to  print  and  publish  a  balance-sheet,  which  purported  to 
show  their  financial  position  at  the  close  of  such  half-yearly 
periods,  in  order  to  induce  the  public  to  apply  to  them  for 
allotments  of  their  unsubscribed  capital. 

13;  Many  of  such  applications  were  made  through  Brown, 
Janson  &  Co.,  who  received  the  moneys  payable  in  respect 
of  such  applications  and  also  the  moneys  payable  on  and 
after  allotment ;  and  they  credited  the  defendants  with  such 
moneys  when  received.  Such  applications  were  in  fact  nu- 
merous and  continued  down  to  the  time  of  the  suspension 
of  the  defendants  hereinafter  mentioned. 

14.  On  the  afternoon  of  the  30th  of  June,  1874,  one  of 
the  London  partners  of  Brown,  Janson  &  Co.,  at  the  request 
of  one  of  the  officers  of  the  defendants'  company,  entered 
to  the  credit  of  the  defendants'  current  account  the  sum  of 
£15,000  by  way  of  a  loan,  and  the  defendants'  pass-book 
Was  balanced  as  of  the  close  of  that  day,  by  making  it  ap- 
pear that  the  defendants  had  to  the  credit  of  their  banking 
account  the  sum  of  £12,175  18s,  Id.  This  sura  of  £16,000 
*wa8  entered  in  the  books  of  Brown,  Janson  &  Co.  [286 
as  a  loan  by  them  to  the  defendants ;  but  the  understand- 
ing between  the  defendants  and  the  London  partner  in  the 
firm  of  Brown,  Janson  &  Co.  was,  that  such  loan  was  to  be 
written  oflf  on  the  following  morning,  and  was  not  to  be 

^  drawn  upon  by  the  defendants.  On  the  morning  of  the  1st 
'  of  July,  1874,  the  sum  of  £16,000  was  accordingly  entered 
to  the  debit  of  the  current  account,  with  one  day's  interest, 
and  appeared  in  the  pass-book  as  the  first  debit  entry  of 
that  day,  and  was  credited  to  the  loan  account,  whereupon 
the  account  current  of  the  defendants'  company  with 
Brown,  Janson  &  Co.  showed  an  overdraft  of  £2,824  1^. 
lid,  according  to  the  true  state  of  the  account,  instead  of 
the  apparent  credit  balance  of  £12,175  18s.  Id. 

15.  An  operation  precisely  similar  in  every  respect  had 
been  gone  through  at  the  close  of  the  previous  half-year 
with  the  sum  of  £5,000,  and  at  the  close  of  the  half-year  pre- 
vious to  that  with  the  sum  of  £1,500  and  on  no  other  occasion. 
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16.  The  defendants'  purpose,  with  regard  to  such  entries 
was,  to  conceal  from  their  shareholders  and  the  public 
the  fact  of  their  current  account  with  their  bankers  being 
overdrawn,  aijd  the  absence  of  cash  reserves  available  for 
carrying  on  business ;  and  they  so  used  the  same  in  the  bal- 
ance-sheet hereinbefore  referred  to. 

18.  On  or  about  the  11th  of  February,  1875,  the  defend- 
ants paid  to  the  plaintiff  one  half-year's  dividend  on  his 
shares  at  the  rate  of  7  per  cent,  per  annum. 

19.  On  the  18th  of  May,  1875,  the  defendants  stopped 
payment,  and  Brown,  Janson  &  Co.  presented  a  petition  to 
the  Court  of  Chancery  that  the  defendants'  company  might 
be  wound  up  compulsorily  under  the  direction  of  the  court. 
On  the  same  day  several  other  petitions  for  the  compulsory 
winding  up  of  the  defendants'  company  were  presented  by 
shareholders  and  creditors  respectively,  including  one  by  a 
shareholder  of  the  company  named  Hird.  On  the  22d  of  May, 
1875,  Mr.  Hart  was,  on  the  petition  of  Hird,  appointed  pro- 
visional liquidator  of  the  company.  Brown,  Janson  &  Co. 
took  out  a  summons  to  discharge  the  order  appointing  Hart 
provisional  liquidator,  which  summons  was  dismissed  on  the 
25th  of  May,  1875.  On  the  27th  of  May,  1875,  a  document 
287]  of  that  *date  was  drawn  up  and  executed  by  Brown, 
Janson  &  Co.  and  the  directors  of  the  defendants'  com- 
panv,  whereby  it  was  provided  that  the  whole  assets  of  the 
bank,  including  the  uncalled  capital,  should  be  forthwith 
transferred  to  Brown,  Janson  &  Co.,  and  that  Brown,  Jan- 
son &  Co.  should  pay  all  the  debts  and  liabilities  of  the  bank 
as  stated  in  the  schedule  to  the  document,  and  should  in- 
demnify the  bank  and  every  shareholder  thereof  against  the 
same. 

20.  On  the  28th  of  May,  1875,  an  order  was  ma^e  upon 
the  petition  of  Hird  for  the  compulsory  winding  up  of  the 
company. 

21.  Brown,  Janson  &  Co.  appealed  against  the  order  of 
the  28th  of  May,  1875 ;  and  on  the  28th  of  June,  upon  the 
hearing  of  the  appeal,  the  Lords  Justices  of  Appeal  dis- 
charged the  order,  with  liberty  to  the  defendants'  company 
to  call  a  meeting  of  the  shareholders  of  the  defendants' 
company  for  the  purpose  of  considering  the  agreement  of 
the  27th  of  May  proposed  as  aforesaid  by  Brown,  Janson  & 
Co.:  and  on  the  16th  of  July,  1875,  at  an  extraordinary 
general  meeting  of  the  shareholders  of  the  defendants' 
company,  of  which  due  notice  specifying  tbe  intention  to 
propose  thereat  such  resolutions  had  been  given,  the  fol- 
lowing extraordinary  resolutions  were  passed : 
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1.  That  it  lias  been  proved  to  the  satisfaction  of  the  shareholders  that  the 
bank  cannot,  by  reason  of  its  liabilities,  continue  its  business,  and  that  it  is  ad- 
visable to  wind  up  the  same. 

2.  Tliat  the  bank  be  wound  up  voluntarily  under  the  provisions  of  the  Com- 
panies Acts,  1862  and  1867. 

3.  That  Mr.  S.  L.  Price  be  appointed  liquidator  for  the  purpose  of  winding 
up  the  affairs  of  the  bank. 

■  4-  That  the  agreement  dated  the  27th  of  May,  1875,  and  made  between  the 
City  and  County  Bank,  Limited,  and  W.  Jones  and  others,  directors  of  the 
Itank,  of  the  one  part,  and  8.  J.  Brown  and  others,  trading  under  the  style  or 
firm  of  Brown,  Janson  &  Co.  of  the  other  part,  being  an  agreement  for  the  pay- 
ment by  them  of  the  debts  and  liabilities  of  the  bank,  and  for  the  transfer  to 
Messrs.  Brown,  Janson  &  Co.  of  the  assets  of  the  bank,  be  and  the  same  is 
hereby  confirmed,  and  declared  to  be  binding  on  the  bank. 

5.  That  Mr.  S.  L.  Price,  as  such  liquidator  as  aforesaid,  be  requested,  author- 
issed,  and  empowered  to  carry  out  and  complete  the  same  forthwith. 

The  plaintiff  by  his  proxy  voted  at  the  meeting  in  favor 
of  the  resolutions. 

22.  On  the  28d  of  July,  1875,  the  matter  came  again  before 
the  Lords  Justices  of  Appeal,  and  a  discussion  took  place  with 
♦respect  to  the  document  of  the  27th  of  May,  1875 ;  and  [288 
it  was  suggested  that  there  might  be  other  debts  and  liabili- 
ties of  the  defendants'  company,  of  the  same  kind  and  descrip- 
tion as  thdse  enumerated  in  the  schedule,  which  were  not 
included  in  the  schedule ;  and  thereupon  Brown,  Janson  &Co. 
by  their  counsel,  submitting  to  the  jurisdiction  of  the  court, 
undertook  to  pay  all  the  debts  proved  or  which  should  be 
proved  against  the  Ci^y  and  County  Bank,  Limited,  whether 
Bched  uled  to  the  agreement  of  the  27th  of  May  or  not.  In  giv- 
ing this  undertaking,  the  counsel  for  all  parties  were  treating 
and  agreeing  with  reference  only  to  debts  and  liabilities  of 
the  kind  appearing  in  the  schedule  to  the  document,  and  not 
with  reference  to  any  claims  by  the  shareholders  themselves 
to  have  money  repaid  to  them  on  the  ground  of  fraud. 

24.  Brown,  Janson  &  Co.,  on  the  23d  of  July,  1875,  had, 
and  ever  since  had,  ample  means  of  their  own  to  pay  all 
creditors  of  the  defendants'  company,  and  had  in  fact  paid 
all  the  creditors  claiming  in  respect  of  debts  of  the  kind 
and  description  scheduled  to  the  document.  They  had  not 
paid  any  of  the  claims  by  the  shareholders  themselves 
claiming  from  the  defendants'  company  a  return  of  moneys 
paid  by  them  to  the  defendants  in  respect  of  shares,  which 
they  were  induced  to  take  by  the  fraud  of  the  defendants. 
At  tlie  time  of  the  stoppage  of  the  defendants'  company 
the  debt  due  from  them  to  Brown,  Janson  &  Co.  amounted 
to  £45,000  or  thereabouts;  and  the  assets  of  the  defend- 
ants' company  were  insufficient  to  satisfy  the  debts  of  the 
defendants  (apart  from  tjie  debt  due  to  Brown,  Janson  & 
Co.,  and  apart  from  claims  by  shareholders  for  the  return 

30  Eno.  Rep,  21 
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of  moneys  paid  in  respect  of  shares) ;  and  Brown,  Janson" 
&  Co.  will  ultimately  be  out  of  pocket  to  a  considerable 
amount  by  reason  of  the  undertaking  given  by  them  as  in 
the  22d  paragraph  of  this  case  mentioned. 
.  25.  By  the  memorandum  and  articles  of  association  of 
the  defendants'  company  it  was  provided  that  every  share- 
holder should  be  liable  to  pay  the  amount  of  every  call  to 
the  person  and  at  the  time  and  place  appointed  by  the  l>oard, 
and  twenty-one  days'  notice  should  be  given  of  the  time 
and  place  appointed  by  the  board  for  the  payment  of  every 
call.  On  the  18th  of  May,  1875,  it  was  resolved  by  the 
board  of  directors  of  the  company  that  a  call  of  £1  per 
share  be  and  was  thereby  made,  such  call  to  become  due 
289]  and  *be  payable  as  follows, — 10^.  on  the  21st  of 
June,  and  10^.  on  the  21st  of  July  then  next,  and  that  such 
call  be  hypothecated  to  Brown,  Janson  &  Co.  No  place  or 
person,  at  which  or  to  whom  the  said  call  »was  to  be  paid, 
was  mentioned  in  the  resolution.  No  notice  of  the  call  was 
ever  given  by  the  directors  of  the  defendants'  company: 
but,  on  the  26th  of  August,  1875,  S.  L.  Price,  the  liquida- 
tor of  the  defendants'  company,  who  had  been  so  appointed 
as  aforesaid,  gave  notice  to  the  shareholders  of  the  said 
call,  and  requested  them  to  pay  the  same  to  Brown,  Janson 
&  Co.,  32  Abchurch  Lane,  London,  on  or  before  Saturday, 
the  18th  of  September  then  next.  The  last  mentioned  no- 
tice was  received  by  the  plaintiff  on  the  27th  or  28th  of 
September,  1875,  upon  his  return  from  abroad;  but  he  did 
not  pay  the  call  or  any  part  thereof. 

26.  On  the  12th  of  September,  1875,  the  plaintiff  was  set- 
tled on  the  list  of  contributories  of  the  defendants'  company 
at  a  meeting  convened  for  that  purpose,  of  which  he  had 
received  notice. 

27.  Before  the  plaintiff  repudiated  his  shares,  as  in  para- 
graph 8  mentioned.  Brown,  Janson  &  Co.  had  acted  upon 
the  agreement  and  undertaking  in  paragraph  22  mentioned, 
and  had  paid  certain  of  the  debts  of  the  company. 

The  questions  for  the  opinion  of  the  court  were, — 1.  Was 
the  plaintiff  under  the  circumstances  hereinbefore  set  forth 
entitled  to  recover  against  the  defendants  the  said  £500  and 
interest  1 — 2.  Were  tlie  defendants  entitled  to  recover  against 
the  plaintiff  the  said  £200  and  interest  ? 

Collins  v.  The  City  and  County  Bank. 

Declaration  for  money  received  by  the  defendants  for  the 
use  of  the  plaintiff,  and  for  interest.     Claim,  £50.     By  the 
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particulars  the  plaintiff  claimed  two  several  sums  of  £20 
and  £10. 

Pleas, — 1.  Never  indebted,  except  as  to  £30, — 2.  As  to 
£30,  for  defence  on  equitable  grounds,  that  the  defendants 
are  a  corapanj''  limited  by  shares  registered  and  incorporated 
under  the  Companies  Acts,  1862  and  1867,  with  a  capital  of 
£500,000  divided  into  100,000  shares  of  £5  each,  and  that 
the  directors  of  the  company  issued  and  published  a  pro- 
spectus, report,  and  balance-sheet  containing  certain  false 
and  fraudulent  misrepresentations  and  statements  as  to 
the  company  and  its  financial  position,  with  *intent  [290 
to  Induce,  and  by  the  said  misrepresentations  and  statements 
induced  (amongst  others)  the  plaintiff  to  become  a  member 
of  the  company  and  the  holder  of  twenty  shares  of  the  com- 
pany, and  to  pay  to  the  company  £30  upon  and  in  respect 
thereof  :  that  afterwards,  while  the  plaintiff  and  others  were 
members  of  the  company  and  the  holders  of  shares  of  the 
company,  and  before  the  plaintiff  disafHrmed  his  rights  or 
liabilities  as  a  member  of  the  company  and  the  holder  of  the 
shares,  or  repudiated  the  shares  or  any  of  them,  the  com- 
pany duly  passed  an  extraordinary  resolution  within  the 
meaning  of  the  Companies  Act,  1862,  to  the  effect  that  it 
had  been  proved  to  their  satisfaction  that  the  company  could 
not  by  reason  of  its- liabilities  continue  its  business,  and  that 
it  was  advisable  to  wind  up  the  same,  and  that  the  company 
be  wound  up  voluntarily  under  the  provisions  of  the  Com- 
panies Acts,  1862  and  1867,  and  a  liquidator  was  duly  ap- 
pointed to  wind  up  the  affairs  of  the  company:  that  the 
assets  of  the  company  were  and  are  insufficient  for  payment 
of  the  debts  and  liabilities  of  the  company  and  the  costs  of 
the  winding-up,  by  an  amount  exceeding  the  sum  of  all  the 
amounts  remaining  unpaid  upon  all  the  shares  of  the  com- 
pany held  by  the  members  thereof;  and  that,  before  the 
plaintiff  disaffirmed  his  rights  and  liabilities  or  repudiated 
his  shares  or  any  of  them,  creditors  of  the  company  and 
other  persons  having  claims  against  the  company  acquired 
rights  and  interests  disentitling  the  plaintiff  to  disaffirm  his 
rights  and  liabilities  or  to  repudiate  the  shares;  and  that 
the  plaintiff  is  a  contributory  of  the  company  and  liable  to 
contribute  to  the  assets  of  the  company,  required  for  pay- 
ment of  the  debts  and  liabilities  oi^the  company  and  tne 
costs  of  the  winding  up,  to  the  extent  of  the  amount  unpaid 
up  on  his  shares:  and  that  the  plaintiff's  claim  herein 
pleaded  to  is  a  claim  to  recover  back  the  £30  so  paid  by 
liim  to  the  company  as  aforesaid,  on  the  ground  that  he  was 
induced  to  become  a  member  of  the  company  and  the  holder 
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of  the  shares,  and  to  pay  the  £30,  by  the  fraudalent  misrep- 
resentations and  statements  contained  in  the  prospectus, 
report,  and  balance-sheet,  and  not  otherwise. 

Second  replication  on  equitable  grounds, — that  the  said 
extraordinary  resol,ution  included  a  resolution  in  the  words 
and  figures  following  :  [The  replication  set  out  the  4th  reso- 
291]  lution  mentioned  *in  paragraph  21  and  averred]  that 
by  the  agreement  of  May  27,  Brown,  Janson  &  Co.  agreed 
to  take  over  all  the  assets  of  the  defendants'  company;  and 
in  consideration  thereof  to  pay  all  the  liabilities  of  the  de- 
fendants' company  included  in  a  schedule  to  the  agreement 
annexed  ;  and  afterwards,  on  the  hearing  of  an  appeal  be- 
fore the  Lords  Justices  of  Appeal  against  certain  orders 
made  in  the  Court  of  Chancery  in  the  matter  of  a  petition 
for  the  compulsory  winding-up  of  the  defendants'  company, 
Brown,  Janson  &  Co.,  who  were  represented  by  counsel  on 
the  hearing  of  the  appeal,  undertook  to  pay,  not  only  all 
the  liabilities  of  the  defendants'  company  included  in  the 
schedule  to  the  agreement,  but  also  all  the  liabilities  of  the 
defendants'  company  whether  included  in-  the  schedule  or 
not ;  that  the  undertaking  of  Brown,  Janson  &  Co.  was 
made  through  their  counsel  on  the  hearing  of  the  appeal, 
and  was  embodied  in  the  order  made  by  the  Lords  Justices 
of  Appeal  disposing  of  the  appeal;  and  the  whole  of  the 
beneficial  interest  in  the  assets  of  the  defendants'  company 
vested  in  Brown,  Janson  &  Co.  in  pursuance  of  the  agree- 
ment and  undertaking  ;  and  that  Brown,  Janson  &  Co.  have 
sufficient  assets  to  pay  the  whole  of  the  liabilities  of  the  de- 
fendants' company  in  full,  with  all  interest ;  and  that  this 
action  is  being  defended  for  the  sole  benefit  of  Brown,  Jan- 
son &  Co.,  who  have  undertaken  to  pay  all  the  liabilities  of 
the  defendants'  company,  and  in  whom  all  the  assets  of 
the  company  have  vested :  and  that  Brown,  Janson  &  Co. 
were  privy  to  the  false  and  fraudulent  representations  and 
statements  made  by  the  directors  at  the  time  of  the  meet- 
ing thereof  and  before  the  agreement  of  May  27,  1875, 
as  amended  by  the  said  undertaking,  became  binding  on 
Brown,  Janson  &  Co.,  and  before  the  plaintiff  was  induced 
to  become  a  holder  of  the  said  shares  in  the  company  and  to 
pay  the  £30,  of  which  sum  Brown,  Janson  &  Co.  have  the 
benefit,  not  only  as  assignees  of  the  assets  of  the  company, 
but  as  creditors  of  the  company. 

The  second  rejoinder  to  the  second  replication  set  out  the 
agreement  of  the  27th  of  May,  1875,  of  which  the  material 
parts  are : 
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3.  If  Price,  Waterhouse  &  Co.  shall,  on  or  before  the  29th  day  May,  1875, 
report  to  Brown,  Janson  &  Co.,  that  the  statement  of  liabilities  in  the  schedule 
*is  correct,  then  Brown,  Janson  &  Co.  shall  pay  all  the  debts  and  liabili-  [292 
ties  of  the  hank  as  stated  in  the  schedule,  and  shall  indemnify  the  banK  and 
every  shareholder  thereof  against  the  same. 

4.  The  whole  assets  of  the  bank,  including  nnder  such  term  the  uncalled  cap- 
ital and  any  arrears  of  calls  already  made,  but  exclusive  of  any  good- will  or 
alleged  good-will  of  the  bank,  which  is  retained  by  the  bank,  shall  be  forthwith 
transferred  by  the  bank  to  Brown,  Janson  &  Co.,  who  shall  be  empowered  in 
snch  manner  as  Brow^n,  Janson  &  Co.  shall  direct,  to  collect  and  get  in  all 
the  assets,  and  the  bank  and  the  directory  thereof  shall  execute  all  such  in- 
struments and  do  all  such  things  as  Brown,  Janson  &  Co.  shall  require,  for 

-  the  purpose  of  giving  effect  to  the  aforesaid  transfer.  The  bank  and  the 
directors  thereof  shall  on  request  deliver  to  Brown,  Janson  &  Co.,  or  such  per- 
son as  they  shall  in  writing  appoint,  all  the  books,  papers,  and  securities  of 
the  bank. 

5.  The  bank  shall  admit  Brown,  Janson  &  Co.  as  creditors  against  the  bank 
in  respect  of  all  payments  made  by  Bro^n,  Janson  &  Co.,  to  or  on  behalf  of 
the  bank. 

6.  If  after  payment  to  Brown,  Janson  &  Co.  of  all  moneys  paid  by  them  for 
or  in  respect  of  the  debts  and  liabilities  of  the  bank,  with  interest  at  £4  per 
cent,  on  such  moneys,  from  the  date  of  the  payment  thereof,  and  the  payment 
of  all  costs  of  and  attending  and  preliminary  to  these  presents  and  of  realizing 
the  assets,  and  ascertaining  the  debts  and  liabilities,  and  the  petitions  for  wind- 
ing up  the  bank  and  consequent  thereon  and  in  connection  therewith,  there  shall 
remain  any  surplus  of  the  assets  of  the  bank,  Brown,  Janson  &  Co.  shall  pay 
such  surplus  to  the  liquidator. 

The  rejoinder  then  set  out  the  order  of  Lords  Justices 
embodying  the  undertaking  of  Brown,  Janson  &  Co.,  men- 
tioned in  paragraph  22  in  tlie  second  replication,  and  con- 
cluded as  lollows :  that  the  plaintiffs  claim  in  respect  of  the 
matters  in  the  second  plea  pleaded  to  is  not  a  debt  or  liabil- 
ity included  in  the  schedule  to  the  agreement,  and  is  not  a 
debt  within  the  meaning  of  the  said  undertaking  ;  and  that 
Brown,  Janson  &  Co.  have  not  sufficient  assets  of  the  de- 
fendants' company  to  pay  the  whole  of  the  liabilities  of  the 
defendant  company  in  full,  and  all  interest;  and  that  this 
action  is  not  being  defended  for  the  sole  benefit  of  Brown, 
Janson  &  Co.;  and  that  Brown,  Janson  &  Co.  were  not 
privy  to  the  false  and  fraudulent  representations  and  state- 
ments, as  alleged. 

Issue  thereon. 

The  case  of  Collins  v.  77ie  City  and  County  Bank,  which 
was  tried  before  Lindley,  J.,  without  a  jury,  was  argued 
before  the  learned  judge  upon  further  consideration,  together 
with  the  special  case  of  Stone  v.  TJie  City  and  County  BanJc^ 
by  consent. 

C.  Russell,  Q.C.,  and  R.  V.  Williains,  for  the  plaintiffs. 

''Wood  Hill  {Thesiger,  Q.C.,  and  Cohen,  Q.C.,  [293 
with  himV  for  the  defendants. 
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The  facts  and  arguments  sufficiently  appear  from  the 
judgment. 

Cur.  adv.  vult. 

June  27.     Judgment  was  delivered  by 

LiNDLEY,  J.:  In  these  two  cases  of  Stone  v.  The  City  and 
County  Bank  and  Collins  v.  The  City  and  County  Bank  I 
do  not  think  it  necessary  to  refer  at  any  length  to  the  facts, 
which  are  really  not  in  dispute. 

The  plaintiffs  in  these  actions  seek  to  recover  from  the  de- 
fendants' company  the  moneys  they  paid  to  the  company 
in  respect  of  shares  in  the  company  allotted  to  them  ;  and 
the  ground  of  action  is  in  both  cases  the  same,  viz.,  that  the 
plaintiffs  were  induced  by  the  fraud  of  the  company  to  ap- 
ply for  and  take  the  shares  allotted  to  them.  The  fact,  that 
the  plaintiffs  were  induced  by  fraud  on  the  part  of  the  com- 
pany to  take  the  shares,  is  admitted  by  the  pleadings  in 
CoUins's  action,  and  is  found  in  the  special  case  in  Stone's 
action;  and  I  therefore  assume  this  point  in  favor  of  both 
plaintiffs.  It  is  further  found  in  one  action,  and  admitted 
in  the  other,  that  the  plaintiffs  repudiated  their  shares  be- 
fore action  and  in  a  reasonable  time  after  they  discovered 
the  fraud.  Under  these  circumstances,  if  tlie  company 
were  not  being  wound  up  as  hereinafter  mentioned,  the 
plaintiffs  would  be  entitled  to  succeed.  But,  before  these 
actions  were  brought,  and  before  the  plaintiffs  repudiated 
their  shares,  and  before  in  fact  they  discovered  the  fraud 
entitling  them  to  repudiate  their  shares,  a  resolution  was 
passed  for  winding  the  company  up  voluntarily,  under  the 
provisions  of  the  Companies  Act,  1862 ;  and  it  is  admitted 
m  the  one  action  and  found  in  the  other  that  at  the  time  of 
the  commencement  of  the  winding  up  the  assets  of  the  com- 
pany, including  its  uncalled  capital,  were  not  sufficient  to 
pay  its  undisputed  debts  and  liabilities. 

Now,  assuming  that  the  resolution  to  wind  up  was  valid, 
and  that  the  company  was  really  being  wound  up  under  it, 
I  am  of  opinion  that  this  winding  up  and  state  of  the  assets 
are  fatal  to  the  plaintiffs,  and  afford  a  complete  defence  to 
294]  both  actions.  My  ^reasons  for  this  opinion  are  that 
the  plaintiffs  are  not  suing  the  company  for  unliquidated 
damages  for  the  frauds  of  which  they  complain.  I  have 
looked  at  the  pleadings,  and  I  am  satisfied  that  they  do  not 
admit  of  any  such  claim  :  and  it  is  far  too  late  now  to  treat 
the  pleadings  as  amended,  so  as  to  raise  an  action  of  that 
kind.  * 

The  plaintiffs  are  seeking  to  recover  what  they  paid  for 
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their  shares.  Their  claims  are  based  on  the  theory  that  they 
are  no  longer  shareholders, — on  the  theory,  namely,  that, 
notwithstanding  the  winding  up  and  the  state  of  the  assets 
to  which  I  have  alluded,  they  had  a  right  to  rescind,  and 
had  rescinded  their  contracts  before  the  commencement  of 
their  actions.  But  if  the  plaintifiFs  had  no  right  to  rescind 
their  contracts,  their  actions  were  not  sustainable. 

Now,  it  appears  to  me  that  Oakes  v.  Turquandi^)  shows 
conclusively  that  the  plaintiffs  had  no  such  right.  It  was 
contended  by  the  plaintiffs  that  for  several  reasons  this  de- 
cision did  not  apply  to  the  present  cases.  First,  it  was  said 
that  it  does  not  appear  that  any  of  the  debts  of  the  company 
were  contmcted  on  the  faith  of  the  plaintiffs  being  members 
of  it,  and  that  the  decision  in  Oakes  v.  Turquand  (')  was 
based  on  what  Lord  Canipbell  said  on  the  subject  of  estoppel 
in  Henderson  v.  Royal  British  Banki^).  But,  in  the  first 
place,  it  did  not  appear  in  that  case  that  Henderson  trusted 
the  Royal  British  Bank  by  reason  of  Goddard  being  a  share- 
holder in  it ;  nor  was  there  any  evidence  in  Oakes  v.  T^^t- 
quand{^)  that  any  creditors  in  particular  had  trusted 
Overend,  Gurney  &  Co.,  Limited,  by  reason  of  Oakes  being 
a  shareholder  therein.  The  observations  in  both  these  cases 
on  the  subject  of  estoppel  are  of  a  general  nature,  and,  as  I 
understand  them,  are  applicable  to  all  registered  companies 
whose  registers  of  shareholders  are  open  to  inspection,  with- 
out reference  to  the  question  whether  any  particular  mem- 
ber has  more  or  less  induced  credit  to  be  given  by  any 
particular  creditor.  But  it  further  appears  to  me  that  Oakes 
V.  Turqtbandi^)  decides  at  least  the  general  proposition  that 
a  person  induced  by  fraud  to  take  shares  in  a  company, 
formed  and  registered  under  the  Companies  Act,  1862,  can- 
not repudiate  those  shares  after  the  company  has  been 
*ordered  to  be  wound  up  by  the  court,  or  subject  to  [295 
its  supervision,  if  at  the  time  of  repudiation  there  are  any 
debts  of  the. company  unpaid. 

Then,  it  is  contended  that  Oakes  v.  Turquand  (*)  does  not 
apply,  as  the  winding  up  of  the  defendants'  company  is 
purely  voluntary:  and  in  support  of  this  proposition  the 
differences  between  a  voluntary  winding  up  and  the  other 
modes  of.winding  up  were  minutely  examined  ;  the  omission 
of  the  word  ''creditors"  from  s.  138,  and  the  remedy  given 
to  creditors  by  s.  145,  were  dwelt  upon  ;  and  the  observa- 
tions of  the  present  Master  of  the  Rolls  \n  Re  Poole  Fire 
Brick  Co.  (*),  and  the  decision  of  Bacon,  V.C.,   in  Hall  v. 

(')  Law  Rep.,  2  II.  L.,  325,  («)  7  E.  &  B..  «56;  26  L.  J.  (Q.B.),  112. 

O  Law  lXii\K,  17  Eq.,  2G8. 
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Old  Talargoch  Lead  Mining  Co.  {\  were  relied  on.  But  it 
appears  to  me  impossible  to*  hold  tliat  the  right  of  members 
to  rescind  their  contracts  with  the  company  can  depend  on 
whether  the  company  is  being  wound  up  in  one  way  rather 
than  in  another.  The  object  of  all  modes  of  winding  up  is, 
to  insure  an  equal  division  of  the  company's  assets,  lirst, 
amongst  all  its  creditors,  and  then  amongst  all  its  members 
according  to  their  Tights  iiiter  se ;  and  ss.  131,  132,  133,  138, 
and  158,  which  I  do  not  stop  to  read,  show  conclusively  to 
my  mind  that,  although  the  remedies  open  to  creditors  are 
somewhat  different  in  the  case  of  a  voluntary  winding-up 
from  what  they  are  in  other  cases,  yet  their  rights,  as  dis- 
tinguished from  their  remedies,  are  in  no  respect  different, 
unless  it  be  as  regards  the  time  when  interest  on  their  debts 
ceases  to  run.  No  case,  I  believe,  exists  which  is  inconsist- 
ent with  this  view.  In  IlaU  v.  Old  Talargoch  Lead  Mining 
Co.  (*)  the  plaintiff  had  repudiated  his  shares  before  the  com- 
mencement of*  the  winding  up,  which  accounts  for  Vice- 
Chancellor  Bacon's  remark  that  "no  relief  is  asked  against 
the  company  beyond  what  the  law  allows,  or  which  is  incon- 
sistent with  the  Winding-up  Acts," — an  observation  which 
the  facts  of  the  cases  before  me  render  inapplicable  to  them. 
In  a  voluntary  winding-up,  protection  is  afforded  to  cred- 
itors by  allowing  them  to  bring  actions  without  the  leave  of 
the  Chancery  Division,  and  to  apply  for  a  compulsory  order 
to  wind  up, 'or  for  a  supervision  order:  but  the  obligations 
of  the  company  and  of  its  members,  whether  statutory  or 
296]  otherwise,  Mo  not  depend  upon  or  vary  witii  the 
manner  in  which  the  winding-up  is  conducted.  In  all  cases 
all  the  assets  are  distributable  pari  passu  amongst  all  the 
creditors,  and  the  assets  include  uncalled  capital. 

Next,  it  is  contended  that  the  defendants'  company  was 
not  in  fact  being  wound  up  voluntarily  under  the  Companies 
Act,  1862;  and  if  this  could  be  established,  I  should  agree 
that  Oakes  v.  Turqiuandi^)  did  not  apply.  It  becomes 
necessary,  therefore,  to  investigate  this  contention. 

First,  it  was  suggested  that  Collins  could  not  be  bound 
by  the  resolution  to  wind  up,  as  he  had  not  received  any 
notice  convening  the  meeting  at  which  the  resolution  was 
passed.  But  this  point  was  disposed  of  by  proof,  that 
notice  was  sent  to  hira  by  post  to  nis  address  as  entered  in 
the  register  of  members.  Secondly,  it  was  suggested  that 
the  notice  convening  the  meeting  was  invalid,  because  it  was 
so  framed  as  to  lead  those  to  whom  it  was  addressed  to  con- 
clude that  whatever  might  be  resolved  upon  at  that  meeting 

(')  a  Ch.  D.,  749;  18  'S.w^,  K.,  7^4.  (»)  Law  Rep.,  2  11.  L.,  S25. 
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would  be  subject  to  confirmation  at  a  subsequent  meeting  ; 
and  in  support  of  this  objection  reliance  was  placed  on  the 
case  of  III  re  Bridport  Old  Brewery  Co.  (*).  But  in  this 
case  the  notice  was  in  the  very  words  of  s.  129,  clause  3,  of 
the  Companies  Act,  1862 ;  and  no  person,  aware  of  the  differ- 
ence between  a  special  resolution  and  an  extraordinary  reso- 
lution as  defined  by  the  act,  could  be  misled  by  the  notice  ; 
and  persons  not  aware  of  the  difference  cannot  derive  any 
advantage  from  their  ignorance  in  this  respect.  Thirdly,  it 
was  contended  that,  even  if  the  resolution  to  wind  up  was 
valid,  the  company  was  not  being  wound  up  under  it,  but 
under  a  special  agreement  inconsistent  with  a  liquidation 
under  the  act.  This  agreement,  however,  was  one  which 
was  in  fact  sanctioned  by  an  extraordinary  meeting  of  share- 
holders duly  convened  for  the  purpose  of  sanctioningit  (I 
looked  particularly  at  the  notice  to  see  that,  and  found  it 
was  so),  and  was  and  is  in  ray  opinion  binding  on  all  who 
were  members  of  the  company  when  so  sanctioned,  whether 
they  voted  for  it,  as  Stone  did,  or  whether  they  did  not,  as 
was  the  case  with  Collins :  see  s.  136.  Whether  the  arrange- 
ment was  binding  on  the  creditors  of  the  company,  depends 
upon  the  proportion  of  creditors  who  acceded  *to  it :  [297 
but,  as  no  person,  who  was  a  creditor  when  the  arrangement 
was  made,  has  ever  questioned  it,  this  point  need  not  be 
further  considered.  It  is  impossible  to  treat  the  plaintiffs 
as  creditors  of  the  company,  when  the  arrangement  was 
made,  for  the  sums  they  seek  to  recover  in  these  actions ; 
for  they  had  not  then  repudiated  their  shares,  even  if  they 
had  a  right  to  do  so,  which  I  think  they  had  not  after  the 
resolution  to  wind  up  had  passed. 

But  then  it  is  said  that  all  the  creditors  of  the  company 
except  Brown,  Janson  &  Co.,  have  been  paid,  and  that 
Brown,  Janson  &  Co.  are  disentitled,  by  the  part  they  took 
in  assisting  the  company  in  its  fraud,  from  standing  as  cred- 
itors as  against  the  plaintiffs.  To  this,  however,  the  short 
answer  is,  that  the  debts  of  the  company  other  than  that 
due  to  Brown,  Janson  &  Co.,  were  not  paid  before  the  com- 
mencement of  these  actions ;  and  that,  even  if  they  had 
been,  the  true  effect  of  the  arrangment  under  which  those 
debts  were  paid  was,  to  keep  alive  those  debts  as  against  the 
company  and  in  favor  of  Brown,  Janson  and  Co.  to  the 
extent  necessary  to  entitle  them  to  recoup  themselves  in 
respect  of  their  payments,  out  of  the  assets  of  the  company, 

(»)  Law  Rep.,  2  Ch.,  191. 

30  Eng.  Rep.  22 
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including  its  uncalled  capital.  That  this  is  the  true  effect 
of  the  agreement  I  think  is  plain,  notwithstanding  the  last 
words  of  clause  3,  by  which  the  company  and  its  sharehold- 
ers are  indemnified  against  such  debts. 

With  reference  to  that,  I  will  just  turn  to  the  agreement 
itself,  which  is  set  out  in  Collins' s  case.  The  material  parts 
of  this  agreement  are  the  third,  fourth,  fifth,  and  sixth 
clauses.  Now,  the  third  clause  says  that  Brown,  Janson  & 
Co.  shall  pay  all  the  debts  and  liabilities  of  the  bank  as 
stated  in  the  schedule,  and  shall  indemnify  the  bank  and 
the  shareholders  against  the  same.  If  the  agreement  bad 
stopped  there,  one  would  have  supposed  that  no  call  could 
be  made  upon  the  shareholders  even  for  the  payment  of 
these  debts  or  to  recoup  Brown,  Janson  &  Co.  for  what  they' 
might  pay  in  respect  of  them.  But  that  construction  is 
obviously  inconsistent  with  the  next  clause  of  the  agree- 
ment, which  goes  on  to  say,  ''The  whole  assets  of  the  bank, 
including  under  such  term  the  uncalled  capital  and  any 
arrears  of  calls  already  made,  but  exclusive  of  anv  good- 
will," and  so  on,  ''shall  l?e  forthwith  transferred  by  the  bank 
298]  to  Messrs.  Brown,  Janson  &  Co.,  who  shall  *be  em- 
powered, in  such  manner  as  Messrs.  Brown,  Janson  &  Co. 
shall  direct,  to  collect  and  get  in  all  the  said  assets  of  the 
bank."  Then  there  is  the  next  clause,  the  fifth,  which  also 
shows  that  that  indemnity  at  the  end  of  clause  3  cannot  be 
carried  to  this  extent,  that  Brown,  Janson  &  Co.  were  to 
pay  these  debts  and  forego  their  right  to  call  up  the  uncalled 
capital  of  the  company;  because  clause  5  is,  "The  bank 
shall  admit  Brown,  Janson  &  Co.  as  creditors  against  the 
bank  in  respect  of  all  payments  made  by  Brown,  Janson  & 
Co.,  to  or  on  behalf  of  the  bank."  I  think  it  is  quite  plain, 
therefore,  reading  those  clauses  together  and  taking  them  as 
a  whole,  that,  whatever  doubt  may  be  thrown  upon  the 
question  by  the  concluding  words  of  clause  3,  the  real  mean- 
ing and  effect  of  this  agreement  is  this,  that  Brown,  Janson 
&  Co.  are  to  pay  the  debts,  but  they  are  to  have,  in  order  to 
recoup  themselves,  or  to  enable  them  to  pay  themselves,  the 
assets  of  the  bank,  including  all  uncalled  capital,  and  they 
are  to  retain  the  right  of  insisting  upon  payment  of  the  calls 
through  the  liquidator,  notwithstanding  the  words  of  indem- 
nity at  the  end  of  clause  3.  I  have  no  doubt  myself  that  is 
the  true  construction. 

For  the  reasons  I  have  given,  therefore,  I  am  of  opinion 
that  the  agreement  with  Brown,  Janson  &  Co.  does  not  con- 
fer upon  the  plaintiffs  a  better  right  to  maintain  these  actions 
than  they  would  have  had  if  no  such  agreement  had  been 
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made.  The  agreement,  however,  does  I  think  place  an  addi- 
tional difficulty  in  the  plaintiffs'  way ;  for  they  cannot 
derive  any  benefit  from  the  fact  that  the  debts  of  the  com- 
pany have  been  paid  by  Brown,  Janson  &  Co.,  and  repudi- 
ate their  right  to  have  the  unpaid  capital  of  the  company 
called  up  to  recoup  them  in  respect  of  their  payments  to  the 
other  creditors  of  the  company.  The  circumstance,  that  at 
the  commencement  of  the  winding  up  the  assets  of  the  com- 
pany were  insufficient  to  pay  its  debts,  even  excluding  the 
£45,000  due  to  Brown,  Janson  &  Co.,  renders  it  unnecessary 
to  consider  whether  their  rights  as  creditors  would  prevent 
the  plaintiffs  from  recovering  in  these  actions,  regard  being 
had  to  the  alleged  complicity  of  Brown,  Janson  &  Co.  in 
the  frauds  on  which  the  plaintiffs  rely.  The  same  circum- 
stance also  renders  it  unnecessary  to  determine  the  impor- 
tant question  raised  by  Mr.  Wood  Hill  upon  the  wording  of 
the  131st  section,  viz.,  whether  it  is  possible  *for  any  [^99 
shareholder  under  any  circumstances  to  repudiate  his  shares 
after  a  resolution  to  wind  up  has  been  passed.  A  repudia- 
tion of  shares  necessarily  involves  an  alteration  in  the  status 
of  the  repudiating  shareholder;  and  the  rights  of  the  con- 
tributories  amongst  themselves  can  be  adjusted  without  any 
such  alteration ;  nor  do  I  at  present  see  how  the  language 
of  that  section  is  to  be  got  over;  but  it  may  be  that  the 
words  relied  upon  are  only  important  for  the  protection  of 
creditors.  However,  for  the  reason  I  have  given,  it  is 
unnecessary  to  pursue  this  inquiry  further  on  the  present 
occasion.  Nor,  in  the  view  which  I  take  of  this  case,  is  it 
necessary  for  me  to  put  any  construction  on  the  undertaking 
given  by  Brown,  Janson  &  Co.,  and  embodied  in  the  order 
of  the  Lords  Justices.  Whatever  may  be  the  meaning  of 
the  word  "debts"  in  that  undertaking,  it  gives  the  plaintiffs 
no  right  of  action  against  the  company  which  they  would 
not  have  had  without  it;  and,  if  the  plaintiffs  rely  on  the 
undertaking,  they  cannot  repudiate  their  liability  to  pay  up 
their  shares  in  full. 

It  was  strongly  urged  that,  if  these  actions  could  not  be 
sustained,  the  plaintiffs  would  be  wholly  without  a  remedy 
for  the  fraud  from  which  they  have  suffered.  But  the 
answer  to  this  is  that  they  can  bring  actions  for  damages 
against  those  who  defrauded  them,  and  against  the  company 
itself,  if  the  frauds  of  which  they  complain  were  in  point  of 
law  imputable  to  the  company,  which  on  the  materials 
before  me  I.  take  to  have  been  the  case. 

It  only  remains  tjp  consider  the  counter-claim  of  the  com- 
pany in  Stone's  action.     A  call  was  made  in  May,  1875, 
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before  the  commencement  of  the  winding  up,  by  the  direc- 
tors, payable  in  June  and  July ;  but  no  notice  was  given  by 
them  of  this  call.  After  the  winding  up,  viz.,  on  the  26th 
of  August,  1875,  the  liquidator  gave  notice  to  the  sharehold- 
ers of  the  call,  and  required  payment  of  it.  I  am  of  opinion 
that  he  had  power  to  do  this  under  s.  133,  clauses  5  and  7, 
and  s.  95,  clauses  4  and  8.  No  reason  was  given,  and  no 
authority  was  cited,  to  show  the  contrary :  and  the  only 
doubt  I  had  in  my  own  mind  was,  whether,  considering  the 
time  which  had  elapsed  from  the  making  of  the  call,  the 
directors  themselves  could  in  August  have  enforced  payment 
of  it  on  their  giving  notice  of  it.  I  however  think  they 
300]  could.  The  point  is  only  material  as  ^regards  costs 
and  interest ;  as,  even  if  this  call  is  not  payable,  a  fresh  call 
can  be  made  in  the  winding-up.  The  argument  that  the 
claim  for  calls  was  really  the  claimi  of  Brown,  Janson  &  Co., 
and  that  they  cannot  sustain  such  claim,  is  met  by  the  agree- 
ment with  them.  The  plaintiffs  cannot  avail  themselves  of 
this  agreement,  even  for  the  purpose  of  maintaining  this 
argument,  without  paying  up  their  shares  to  the  extent  I 
have  before  referred  to. 

Upon  all  points,  therefore,  I  am  in  favor  of  the  defend- 
ants' company  on  both  actions,  and  I  pronounce  judgment 
for  the  company  accordingly,  with  costs. 

[The  learned  judge  refused  leave  to  the  plain tiflfs  to  amend 
the  proceedings  by  inserting  claims  to  recover  damages  for 
fraudulent  representations.] 

In  Collinses  Case,  Judgment  for  the  defendants. 

In  Stone's  Case,  Judgment  for  the  defendants 
upon  the  claim  arid  counter -claim. 

The  plaintiff  in  each  action  appealed. 

Nov.  24,  26,  27.  Charles  Russell,  Q.C.,  for  the  plaintiff 
in  each  action :  The  question  to  be  determined  is,  whether 
a  person,  who  has  been  induced  by  fraud  to  become  a  mem- 
ber of  a  company,  is  entitled  to  maintain  an  action  for 
damages  after  a  resolution  has  been  passed  to  wind  it  up 
voluntarily,  and  when  its  liabilities  exceed  its  assets. 

[Cohen,  Q.C.,  for  the  defendants,  intimated  that  in  his 
view  the  only  question  to  be  decided  was,  whether  the  plain- 
tiffs could  recover  back  the  money  which  they  had  paid  for 
their  shares,  and  could  resist  the  payment  of  further  calls.] 

It  is  submitted  that  any  amendment  ought  to  be  made 
which  would  enable  the  plaintiffs  to  maintain  their  action ; 
for  they  have  been  damnified  by  the  deftjpdants'  fraud,  and 
the  real  question  is  whether  their  remedies  are  barred  by 
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the  voluntary  winding  up.  Moreover  the  plaintiffs  are  enti- 
tled to  sue  in  order  to  establish  that  their  claims  are  within 
the  terms  of  the  agreement  of  the  27th  of  May,  1876,  by 
Brown,  Janson  &  Co.,  the  scope  of  which  was  enlarged  by 
the  proceedings  before  the  Lords  Justices  *upoii  the  [301 
23d  of  July,  1875.  The  court  ought  to  assist  a  bona  fide 
claim  for  relief,  Supreme  Court  of  Judicature  Act,  1873, 
8.  24,  subs.  7 ;  Rules  of  the  Supreme  Court,  Order  xxvii, 
Rule  1 ;  and  in  this  case  the  plaintiffs  ought  to  have  the 
judgment  of  the  court  upon  the  matter  really  in  dispute. 

As  to  the  question  arising  upon  the  merits,  if  the  com- 
pany were  solvent  the  plaintiffs  would  undoubtedly  be  enti- 
tled to  maintain  actions  against  the  company  for  the  fraud  of 
the  directors :    Lindley  on  Partnership,  book  2,  ch.  1,  s.  4, 

J).  333,  3d  ed.  Clear  authority  for  this  contention  is  to  be 
ound  als^o  in  Barwick  v.  English  Joint  Stock  Bank  (*)  and  in 
Swift  V.  Winterbotham  (') ;  the  decision  in  the  latter  case  as 
to  the  liability  of  the  principal  was  overruled  in  the  Ex- 
chequer Chamber,  Swift  v.  Jewsbury{*);  but  the  judgment 
of  that  court  proceeded  upon  a  ground  immaterial  to  the 
purposes  of  the  present  argument.  These  authorities  were 
commented  upon  in  Mackay  v.  Commercial  Bank  of  New 
Brunswick  {*);  and  the  decision  in  the  Western  Bank  of 
Scotland  v.  Addie{^\  which  may  at  first  sight  seem  to  con- 
tain dicta  against  the  contention  for  the  plaintiffs,  is  there 
distinguished.  A  principal  is  liable  wherever  he  has  re- 
ceived a  benefit  by  his  agent's  fraud;  and  the  defendants 
in  these  actions  by  the  misrepresentation  of  their  directors 
have  obtained  from  the  plaintiffs  the  money  sought  to  be 
recovered. 

It  is  submitted  that  the  right  to  sue  the  company,  for  the 
fraud  of  the  directors,  is  not  destroyed  by  their  insolvency 
and  by  the  voluntary  winding  up;  possibly  the  plaintiffs 
may  be  liable  to  contribute  to  the  assets  and  to  pay  further 
calls,  and  if  they  obtain  judgments  in  these  actions  they 
may  not  be  able  to  enforce  them  until  all  the  creditors  shall 
have  been  satisfied ;  but  they  have  vested  rights  of  action 
which  can  be  taken  away  only  by  the  provisions  of  some 
statute,  and  no  statute  deprives  a  defrauded  shareholder  of 
the  means  of  obtaining  redress  from  the  company.  A  great 
distinction  exists  between  a  winding-up  by  the  court  and  a 
voluntary  winding  up:  a  winding  up  by  the  court  is  a  pro- 

(')  Law  Rep.,  2  Ex.,  259.  (*)  Law  Rep.,  6  P.  C,  894,  at  pp.  411, 

(*)  Law  Rep.,  8  Q.  B.,  244.  412,  418. 

(*)  Uw  Rep.,  9  Q.  B.,  301 ;  8  Eng.  R.,        (»)  Law  Rep.,  1  H.  L.,  Sc,  145. 
8M. 
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ceeding  intended  to  realize  the  property  of  the  company  for 
302]  the  *benefit  of  the  creditors  ;  and  hence  no  suit  can 
be  carried  on  which  is  likely  to  diminish  the  amount  of 
assets,  the  Companies  Act,  1862,  ss.  85,  87,  as  to  a  compul- 
sory winding  up ;  ss.  148,  151,  as  to  windings  up  under  the 
supervision  of  the  court.  But  that  statute  does  not  contain 
any  express  provisions  similar  to  these  sections  in  respect 
of  a  voluntary  winding  up,  and  the  claims  of  the  plaintiflfs 
are  provable  against  the  company  under  s.  158.  A  com- 
pany that  is  being  wound  up  voluntarily  still  exists  in  its 
corporate  state,  s.  131 ;  and  therefore  it  is  capable  of  afford- 
ing compensation  to  those  shareholders  who  have  been  de- 
frauded by  its  directors.  The  defendants  may  rely  upon 
OrisseWs  CaseQ);  Oakes  v.  TurquandC);  Black  &  Co.'s 
Case{');  but  ia  none  of  those  cases  was  the  winding-up 
merely  voluntary.  Moreover,  in  them  the  contest  was, 
whether  a  defrauded  shareholder  was  liable  to  be  kept  upon 
the  list  of  contributories  for  the  benefit  of  the  creditors ; 
but  the  claim  of  the  plaintiflfs,  in  these  actions  to  repudiate 
their  status  as  shareholders,  is  a  question  arising  between 
themselves  and  the  company.  No  real  authority  exists  for 
saying  that  after  a  voluntary  winding  up  has  commenced  a 
member  cannot  disafllrm  the  contract  to  take  shares,  but,  at 
all  events,  the  plaintiflfs  are  entitled  to  maintain  actions  for 
unliquidated  damages  upon  the  ground  of  fraud. 

Then,  as  to  the  counter-claim  in  the  action  "brought  by 
Stone,  the  memorandum  and  articles  of  association  required 
that  when  a  call  should  be  made  by  the  directors  they  shoud 
appoint  a  time  and  a  place  for  payment ;  as  the  resolution 
of  the  18th  of  May,  1875,  did  not  provide  for  these  par- 
ticulars, it  was  invalid  and  the  omission  could  not  be  reme- 
died after  the  winding  up  had  commenced  ;  the  liquidator 
could  not  then  supplement  the  resolution  by  giving  notice 
of  a  time  and  place. 

Whitehonie,  for  the  plaintiflf  Stone:  Under  the  practice 
established  by  the  Supreme  Court  of  Judicature  Acts,  1873 
and  1875,  amendments  may  be  made  at  any  stage,  however 
late,  of  the  cause,  King  v.  Corkei*) ;  Boe  v.  Daeiesf^) ;  and 
303]  as  the  fraud  of '*the  directors  is  clearly  established 
every  assistance  ought  to  be  aflforded  to  the  plaintiflfs  in  ob- 
taining redress. 

As  to  the  question  upon  the  merits,  it  is  to  be  observed 
that  in  Oakes  v.  Turquand {^)  the  winding  up  was  subject 

(M  Law  Rep..  1  Ch.,  628.  (')  Law  Rep..  8  Ch..  254;  4  Enj.  R.,  880. 

(*)  Law  Rep.,  2  H,  L,,  S23.  \*)  1  Ch.  D..  57. 

(»)  2  Ch.  D.,  729. 
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to  the  supervision  of  the  court,  whereas  in  tlie  present  ac- 
tion the  winding-up  was  voluntary.  It  is  contended  that 
there  was  no  valid  winding-up ;  by  the  agreement  of  the 
27th  of  May,  1875,  the  whole  assets  of  the  bank  were  to  be 
transferred  to  Brown,  Janson  &  Co.,  who  were  to  pay  the 
debts  and  liabilities  mentioned  in  the  schedule  thereto; 
llierefore  the  agreement  favored  a  particular  class  of  cred- 
itors. The  resolutions  for  winding  up  the  defendants'  com- 
pany passed  upon  the  16th  of  July  were  based  upon  and 
incorporated  this  agreement  and  were  void,  because  they 
contravened  the  Companies  Act,  1862,  a.  131,  subs.  1,  which 
directs  that  upon  a  voluntary  winding  up  the  assets  shall 
be  applied,  pari  passu^  in  satisfaction  of  the  liabilities. 
But  even  if  the  resolution  to  wind  up  is  good,  Hall  v.  Old 
Talargoch^Lead  Mining  Co.  (*)  is  a  strong  authority  to  show 
the  present  actions  are  maintainable  ;  the  relief  claimed  by 
the  plaintiff  was  of  a  similar  nature,  and  Bacon,  V.C.,  de- 
clined to  stay  the  action  upon  the  ground  of  the  winding- 
up.  It  is  also  submitted  that  the  real  foundation  for  Oakes 
V.  Turquand^)  is  that  a  compulsory  winding-up,  or  a  wind- 
ing-up under  the  supervision  of  the  court,  is  in  the  nature 
of  a  bankruptcy ;  now  a  voluntary  winding-up  is  only  in 
the  nature  of  an  administration  suit :  In  re  Keynsham 
Co.  (') ;  In  re  Life  Association  of  England  (*) ;  In  re  Pen- 
insular^ <£c..  Banking  Co,{*);  In  re  Poole  Firebrick  and 
Blue  Clay  Co.  ("). 

[Cotton,  L.J.:  It  has  been  held  that  upon  a  compulsory 
winding-up  a  creditor  holding  security  is  entitled  to  prove 
for  the  whole  amount  tliat  is  due  him,  and  not  merely  for 
the  balance  remaining  due  after  realizing  or  valuing  his  se- 
curity, KellocKsCaseC)\  the  reason  is,  that  a  compulsory 
winding  up  is  not  a  proceeding  subject  to  all  the  incidents 
of  bankrupt(^y.  The  use  of  the  terms  "bankruptcy"  and 
^'administiation"  is  misleading;  ^the  plaintiffs  in  [304 
the  present  actions  must  make  out  that  a  voluntary  winding 
up  is  not  a  ])roceeding  for  the  payment  of  debts  or  for  the 
benefit  of  creditors.] 

It  may  be  that  a  person  who  has  been  induced  to  take 
shares  by  fraud  may  be  a  contributory  as  to  the  creditors, 
but  he  is  not  a  member  as  to  the  company;  in  a  voluntary 
winding  up  the  creditors  are  not  directly  concerned,  and  it 
was  not  intended  that  they  should  in  a  proceeding  of  that 

(')  3  Ch.  D.,  749 ;  18  Eng.  R.,  794.      (*)  34  L.  J.  (Ch.),  64. 
(*)  Law  Rep..  2  H.  L.,  325.  (»)  35  Beav.,  280. 

(')  33  Beav.,  123.  («)  Law  Rep.,  17  Eq.,  268.  . 

(1)  Law  Rep.,  8  Ch.,  769. 
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kind  be  brought  into  immediate  relation  with  the  share- 
holders. 

E.  V.  Williams^  for  the  plaintiff  Collins:  The  general 
scheme  of  a  voluntary  winding  up,  as  set  forth  in  the  Com- 
panies Act,  1862,  s.  129  to  s.  146,  shows  that  it  is  a  proceed- 
ing for  the  benefit  of  shareholders :  it  is_  not  a  proceeding 
primarily  for  the  benefit  of  creditors,  who  are  scarcely 
mentioned  in  this  portion  of  the  statute. 

It  may  be  admitted  for  the  plaintiffs,  that  according  to 
the  decision  in  Oakes  v.  TuTquand{'\  a  member  cannot  re- 
pudiate his  liability  to  the  creditors  so  as  to  get  his  name 
erased  from  the  list  of  contributories,  although  he  may  have 
been  induced  to  take  his  shares  by  fraud.  That  case  was 
based  chiefly  upon  the  decision  in  Henderson  v.  Royal 
British  BankQ) ;  but  the  judgment  of  the  Courtof  Queen's 
Bench  proceeded  upon  the  ground  that  a  shareholder  hav- 
ing held  himself  out  as  a  member,  cannot  withdraw  his 
name  from  the  list  of  contributories  ;  in  the  present  action 
there  is  no  estoppel  as  against  the  plaintiffs  in  favor  of  the 
defendants;  all  the  assets  of  the  company  were  sold  to 
Brown,  Janson  &  Co.  at  the  time  when  the  winding  up  was 
resolved  upon ;  therefore,  although  the  plaintiffs  might  be 
liable  to  pay  calls  for  the  benefit  of  creditors,  they  are  not 
liable  to  contribute  to  the  assets  which  are  to  be  taken  by 
Brown,  Janson  &  Co.  The  latter  are  now  substantially  the 
only  creditors,  and  as  they  did  not  become  creditors  upon 
the  faith  of  the  plaintiffs  being  members  of  the  company, 
the  reasoning  in  Oakes  v.  Turquand(')  does  not  apply  :  that 
case  merely  decided  that  a  contract  to  t;ike  shares,  though 
induced  by  fraud,  cannot  be  avoided  to  the  detriment  oE 
other  innocent  parties,  and  Brown,  Janson  &  Co.  having 
bought  the  assets,  stand  in  the  same  position  as  the  com- 
pany. 

30ol     *[Brett,   L.J.:      The  decision    in  Oakes  v.   Tur- 
giiand{^)  did  not  proceed  upon  estoppel,  but  upon  the  dis- 
ability of  the  defrauded  shareholder  to  annul  the  contract.] 
Under  the  practice  now  established,  the  court  may  amend 
«t  any  stage,  Buddinff  v.  Murdoch  O'*  and  although  Li nd- 
j^^yy  J.,  has  refused  to  amend,  j'et  this  court  may  overrule 
^13   decision  if  be  has  proceeded  upon  a  wrong  principle : 
^^  <^/sonv.Iio</ict7/0- 

<^t>hen,  Q.G.  (  JVi)od  Hill  with  him),  for  the  defendants: 
"^    Voluntary  winding  up  is  a  proceeding  for  the  benefit  of 

*^  ^    I*^  R^P .  2  H.  L.  S25.  y^  I  Ch.  D.,  4i 

V  ->^    7  £.  ^  K.  5o6 ;  io  L.  J.  ^.Q-B.\  112.  ^*>  3  Cb.  D.,  3^0. 


Vol  III.]  COMMON  PLEAS  DIVISION.  177 

Stone  V.  City  and  County  Bank.      Collins  v.  The  Same.  1877 

creditors.  In  the  Brighton  Arcade  Company  v.  DowUng  ('), 
the  Court  of  Common  Pleas  appear  to  have  thought  that 
a  voluntary  winding  up  was  a  matter  which  concerned  only 
the  shareholders,  but  that  case  was  disapproved  of  m  Black 
&Co:s  CaseC), 

[Cohen,  Q.C.,  was  directed  to  confine  his  argument  to  the 
validity  of  the  counter-claim  in  the  action  brought  by 
Stone.] 

It  is  only  necessary  to  refer  to  the  conclusion  of  the  judg- 
ment of  Lindley,  J.,  for  the  purpose  of  showing  that  the 
liquidator  has  power  to  enforce  the  informal  call  made  by 
the  directors. 

Russell^  Q.C.,  was  not  heard  in  reply. 

Bramwell,  L.J.:  I  am  of  opinion  that  owing  to  the 
form  which  the  proceedings  in  these  actions  have  tfiken,  the 
plaintiffs  are  not  entitled  to  recover  in  respect  of  claims  for 
unliquidated  damages.  In  the  action  brought  by  Stone  a 
special  case  has  been  stated  by  an  arbitrator,  and  the  ques- 
tions thereby  put  to  us  are  whether  the  plaintiff  is,  under 
the  circumstances  therein  set  forth,  entitled  to  recover 
against  tlie  defendants  the  sum  of  £500  and  interest,  and 
whether  the  defendants  are  entitled  to  recover  against  the 
plaintiff  the  sum  of  £200  and  interest.  It  did  occur  to  me 
that  the  plaintiff  might  perhaps  properly  argue  that  th«  ar- 
bitrator had  no  right  to  determine  what  were  the  questions 
to  be  submitted  to  the  court,  but  upon  further  consideration 
I  think  that  the  parties  must  be  taken  to  have  agreed  that 
tliese  shall  be  the  questions,  and  that  we  ought  not  now  to 
allow  any  other  question  to  be  discussed.  In  the  action 
brought  by  Collins,  the  declaration  is  for  money  [306 
received  for  his  use  and  for  interest,  and  by  the  particulars 
a  sum  of  £30  is  claimed,  and  it  is  plain  from  the  subsequent 
pleadings  that  this  is  the  sum  which  he  was  induced  to  part 
with  in  order  to  become  a  shareholder  in  the  defendants' 
company.  In  neither  action  does  the  plaintiff  sue  for  un- 
liquidated damages,  and  each  action  is  brought  to  recover 
back  the  money  obtained  from  the  plaintiff  by  the  defend- 
ants' fmud.  This  was  much  the  better  way  of  presenting 
the  claim  of  the  plaintiff  in  each  action,  for  it  would  be 
more  advantageous  to  him  to  get  back  the  money  which  he 
paid,  or  at  least  to  obtain  a  judgment  for  it,  with  the  conse- 
quence which  would  probably  follow  that  lie  would  not  be 
liable  as  a  contributory,  than  to  have  a  judgment  for  dam- 
ages which  probably  he  would  never  be  able  to  realize  by 
any  execution  or  by  any  proof  against  the  defendants'  as- 

(»)  Law  Rep.,  3  C.  P.,  176.  (*)  Uw  Rep.,  8  Ch.,  254 ;  4  Eng.  R.,  880, 

30  Eng.  Rep,  •  2;^ 
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sets.     My  Brother  Lindley  refused  to  amend  ;  it  lias  been 
argued  that  we  ought  to  amend  ;  but  in  each  of  the  actions 
before  us  the  case  for  the  plaintiff  has  been  shaped  in  a  par- 
ticular manner,  and,  as  may  be  surmised,  for  a  particular 
reason,  and  I  think  that  we  ought  not  to  reverse  the  decision 
of  my  Brother  Lindley  in  a  niatter  lying  wholly  within  his 
discretion.     I  confess   that   I   have   had   misgivings  as  to 
whether  we  ought  not  to  amend  ;  for  I  inclined  to  think  that 
if  these  actions  had  been  brought  for  unliquidated  damages 
accruing    from    the  fraud   of    the    defendants  committed 
through  their  general  and  authorized  agents,  the  plaintiffs 
might  have  succeeded,  and  if  they  had  succeeded,  it  is  at 
least  doubtful  whether  their  claims  would  have  been  post- 
poned  to  those  of  other  creditors  as  being  sums  due  to 
them  "by  way  of  dividends,  profits,  or  otherwise,"  within 
the  meaning  of  the  Companies  Act,  1862,  s.  38,  subs.  7.     It 
is,  however,  unnecessary  to  pursue  this  matter  further,  as 
we  have  come  to  the  conclusion  that  we  ought  not  to  amend. 
Then  arises  the  question  whether,  upon  the  form  which 
the  proceedings  have  taken,  the  plaintiffs  are  entitled  to 
recover.     The  defendants  contend  tbat  the  plaintiffs  cannot 
succeed  because  there  has  been  a  winding  up,  and  they  rely 
upon  Oakes  v.  Tarquand{^\     Upon  behalf  of  the  plaintiffs 
it  was  attempted  to  distinguish  that  decision  ;  it  was  pointed 
307]    out  that  in  that  case  the  *company  was  being  wound 
up  under  the  supervision  of  the  Court  of  Chancery,  whereas 
the  defendants'  company  is  being  wound  up  voluntarily.     I 
cannot  think  that  this  circumstance  makes  any  difference  in 
point  of  principle.     It  was  argued  that  a  compulsory  wind- 
ing up,  or  a  winding  up  under  the  supervision  of  the  court, 
is-  in  the  nature  of  a  bankruptcy  or  a  statutory  execution 
for  the  benefit  of  the  company's  creditors.     I  will  assume 
^'lat  this  argument  is  correct.     But  it  makes  no  difference 
^s  to  what  1  understand  to  be  the  principle  of  Oakes  v.  Tur- 
9^a7idOy  which  is  this:  where  a  company  is  shown  by  a 
^indin§"-up  to  be  insolvent,  and  where  the  remedies  of  the 
^^editors,  who  have  trusted  the  company  upon  the  strength 
Of  the   uncalled  capital  and  of  the  names  upon  the  regis- 
ter, would    be  interfered  with  by  the  withdrawal  of  mem- 
bers, thii  power  to  rescind  a  contract  to  take  shares  is  gone. 
This  principle  seems  to  me  to  apply  as  strongly  to  a  volun- 
tary \srindiug  up  as  to  a  winding  up  under  the  supervision 
of  the  court.      It  was  also  contended  by  Mr.  Williams  that 
Oakes    v.     Turquand  (')   does  not  apply,   because  Messrs. 
Browu,    J^ansou   &  Co.  are  now  the   only  creditors  of    the 

(')  Law  Rep.,  2  H.  L.,  325. 
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company.  I  cannot  assent  to  that.  I  think  that  the  eflfect 
of  tlie  arrangement  with  Brown,  Janson  &  Co.  is  to  em- 
power them  to  call  upon  the  company  or  the  liquidator  to 
put  in  force  for  their  benefit  as  purchasers  of  tlie  assets  all 
tile  remedies,  which  might  have  been  put  in  force  for  the 
benefit  of  the  creditors. 

It  was  also  contended  by  Mr.  Whitehorne  that  the  reso- 
lution to  wind  up,  and  therefore  the  winding  up  itself,  were 
nullities;  and  the  ground  of  his  argument  was  that  the 
fourth  resolution  passed  at  the  meeting  of  the  16th  of  July, 
1875,  was  bad  and  avoided  the  other  resolutions.  I  think  it 
a  sufficient  answer  to  this  contention  that  the  second  resolu- 
tion is  good  in  itself ;  it  simply  states  that  the  bank  shall 
be  wound  up,  and  not  that  the  bank  shall  be  wound  up 
upon  the  terms  of  the  following  resolutions.  The  second 
resolution  is  not  combined  with  the  other  resolutions,  but 
stands  upon  its  own  footing ;  therefore,  in  my  opinion  it  is 
good,  even  if  the  fourth  resolution  is  bad.  I  have  strong 
doubts,  however,  whether  the  fourth  resolution  is  bad.  The 
objection  to  it  is  that  it  mis-recites  the  agreement  of  the 
27th  of  May,  and  *treats  it  as  providiuff  for  the  pav-  [308 
ment  of  the  debts  and  liabilities  of  the  bank,  whereas  in 
truth  it  was  an  agreement  for  the  payment  only  of  the  debts 
and  liabilities  of  the  bank  stated  in  the  schedule  annexed 
thereto ;  but,  at  the  hearing  before  the  Lords  Justices, 
Brown,  Janson  &  Co.  undertook  by  their  counsel  to  pay  all 
thedebtsof  thebank,  and  this  agreement  for  a  more  extended 
liability  appears  to  have  cured  the  defect  arising  from  the 
mis-recital  in  the  fourth  resolution  of  the  16th  of  July.  I 
therefore  doubt  whether  that  resolution  is  open  to  the  ob- 
jections urged  against  it,  and  at  all  events  it  is  not  on  its 
face  ultra  vires  the  company.  For  these  reasons  I  think 
that  the  resolution  to  wind  up  was  valid. 

It  was  also  urged  before  us  that  even  if  in  a  voluntary 
winding  up  a  person,  who  has  been  induced  to  becon^e  a 
member  of  a  company  by  fraud,  cannot  get  rid  of  his  lia- 
bility by  rescinding  within  a  reasonable  time  his  contract  to 
take  shares,  and  must  be  placed  upon  the  list  of  con- 
tributories  for  the  benefit  of  creditors,  nevertheless  as  be- 
tween himself  and  the  other  members  of  the  company,  with 
whom  he  has  become  associated  through  the  fraud  of  their 
agents,  he  may  be  entitled  to  recover  back  the  money  which 
he  has  paid.  I  cannot  assent  to  that  argument.  It  seems 
to  me  to  follow  that  a  shareholder  is  a  member  of  the  com- 
pany for  all  purposes,  and  that  the  remedy  of  a  person,  who 
has  been  induce4  to  become  a  shareholder  by  fraud  of  the 
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company,  is  by  an  action  for  unliquidated  damages,  and 
not  by  an  action  to  recover  as  a  debt  due  to  him  the  money 
which  he  has  been  induced  to  part  with.  Mr.  Williams 
contended  that  the  reason  why  a  defrauded  shareholder  is 
liable  to  the  creditors  of  the  company  is  that,  having  held 
himself  out  as  a  member,  he  Is  estopped  from  saying  that 
he  ought  not  to  be  a  contributory  upon  the  insolvency 
of  the  company.  I  doubt  whether  a  snareholder  is  liable 
upon  the  ground  of  estoppel.  I  think  his  liability  depends 
upon  a  principle  similar  to  that  upon  which  the  decision  in 
Kififfsfordv.  Merry  {')  j)roceeded.  It  was  there  held  that 
if  the  owner  of  goods  sells  them  owing  to  a  fraudulent 
representation,  and  if  before  he  discovers  the  fraud  another 
person  acquires  some  claim  to  them,  he  cannot  afterwards 
309]  rescind  the  contract.  And  I  think  it  clear  *upon  the 
authorities  that  whenever  the  rights  of  other  persons  inter- 
vene, a  contract  to  take  shares,  though  induced  by  fraud, 
cannot  be  rescinded. 

It  was  objected  to  the  defendants^  right  to  recover  upon 
the  counter-claim  that  the  liquidator  could  not  give  notice, 
where  and  to  whom  a  call  made  by  directors  before  the 
winding  up  was  to  be  paid,  when  they  had  omitted  these 
particulars  ;  it  is  sufficient  to  say  that  I  think  that  he  could 
give  such  a  notice. 

I  will  state  briefly  the  conclusions  at  which  I  have  ar- 
rived :  I  think  that  the  resolution  to  wind  up  voluntarily  is 
good,  and  that  the  principle  of  OaJces  v.  Turquandi^)  shows 
that  where  a  company  is  being  wound  up  either  compul- 
sorily,  voluntarily,  or  under  the  supervision  of  the  court, 
it  is  too  late  to  rescind  a  contract  to  take  shares,  although 
that  contract  has  been  induced  by  fraud.  I  therefore  am  o/ 
opinion  that  judgment  must  be  given  for  the  defendants. 

Bi:eit,  L.J.:  I  agree  that  we  ought  not  to  allow  any 
HUit^ndments  iu  these  actions.  I  am  of  that  opinion  because 
neither  of  them  was  really  brought  to  recover  damages  for 
fraud  :  they  were  brought  and  were  substantially  contested 
on  the  ground  that  the  plaintiffs  were  entitled  to  rescind  the 
contracts  to  take  shares  and  to  recover  back  the  prices  paid 
far  them,  and  I  think  that  when  actions  have  been  brought 
and  I'unlested  in  order  to  enforce  one  remedy,  the  court  is 
not  calh'd  upon,  and  in  exercise  of  its  discretion  ought  not 
to  aiiieiid  so  as  to  give  substantiallv  a  new  remedy.  I  may 
padd  tliut  in  my  opinion  Lindley,  J.,  was  right  in  refusing 
■to  amt*nd. 

Bot  ih©  question  arises  whether  the  plaintiffs  can  recover 

(»>  U  Ex.,  577.  O  Law  Rep-.  2  H.  L.,  825. 
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for  unliquidated  damages  without  any  amendment.  In  the 
action  brought  by  Stone  the  questions  stated  for  the  opinion 
of  the  court  must  be  taken  to  have  been  agreed  upon  by  the 
parties  when  the  special  case  was  stated ;  and  these  ques- 
tions do  liot  allow  the  plaintiff  to  claim  unliquidated  dam- 
ages. In  the  action  brought  by  Collins,  the  defendants  by 
their  second  plea  admit  that  by  their  directors  they  have 
made  fraudulent  representations  to  induce  the  plaintiff  to 
take  shares  ;  but  I  do  not  think  that  an  admission  of  fraud, 
*made  merely  for  the  purpose  of  defeating  the  plain-  [310 
tiff's  claim,  is  enough  to  entitle  him  to  treat  the  action  as 
one  for  unliquidated  damages,  he  having  by  the  declaration 
asked  for  a  different  remedy.  I  think,  therefore,  that  owing 
to  the  manner  in  which  the  proceedings  in  the  present  actions 
have  been  shaped  the  plaintiffs  cannot  recover  for  unliqui- 
dated damages  without  an  amendment,  which,  as  I  have  oe- 
fore  said,  ought  not  to  be  made. 

We  must,  therefore,  treat  both  actions  as  based  upon 
claims  by  the  plaintiffs  to  rescind  the  contracts  to  take 
shares  in  the  defendants'  company  and  to  recover  back  the 
prices  paid  for  them.  I  am  of  opinion  that  upon  the  facts 
proved  in  one  case  and  stated  in  the  other  the  plaintiffs  could 
not  rescind  the  contracts  after  the  voluntary  winding  up  had 
commenced.  In  my  opinion  Oakes  v.  Turquandi^)  really 
decided  that  upon  the  true  construction  of  the  Companies 
Act,  1862,  the  members  of  a  company,  although  they  have 
been  induced  to  take  shares  by  fraud,  are  prevented  from 
rescinding  their  contracts  after  the  winding  up  has  com- 
menced. A  voluntary  winding  up  commences  when  the  reso- 
lution to  wind  up  is  passed  ;  and  therefore,  after  that  time, 
a  shareholder  cannot  escape  from  liability  to  contribute  to 
the  payment  of  the  company's  debts. 

But  in  order  to  take  these  actions  out  of  the  principle  laid 
down  in  Oakes  v.  TurqtiXind  (*)  ingenious  arguments  have 
been  put  forward:  First,  it  was  contended  that  according 
to  the  Companies  Act,  1862,  upon  a  voluntary  winding  up  the 
assets  of  the  company  must  be  distributed  ratably  among  the 
creditors,  and  that  the  terms  of  the  winding  up  of  the  defend- 
ants' company  were  inconsistent  with  the  intention  of  that 
statute,  because  that  winding  up  was  founded  upon  the 
agreement  with  Brown,  Janson  &  Co.,  and  that  agreement 
did  not  bind  them  to  pay  the  plaintiffs  if  they  could  succeed 
at  some  future  time  in  establishing  their  claims  for  dam- 
ages. I  am  prepared  to  hold  that  even  although  this  were 
the  effect  of  the  agreement  with  Brown,* Janson  &  Co.,  it 

0)  Law  Rep.,  2  H.  L.,  325.^ 
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would  not  render  the  resolution  to  wind  up  a  nullity;  that 
resolution  was  in  other  respects  passed  according  to  the 
Companies  Act,  1862  ;  and  the  winding  up  under  it  must  be 
taken  to  be  valid,  at  all  events  until  some  court  of  compe- 
311]  tent  jurisdiction  shall  supersede  the  *proceedings 
and  order  a  winding  up  under  supervision  or  a  compulsory 
winding  up.  Therefore  the  resolution  to  wind  up  is  bind- 
ing upon  the  plaintiffs.  It  is  unnecessary  to  consider  what 
is  the  effect  of  the  agreement  with  Brown,  Janson  &  Co.,  as 
modified  by  what  took  place  before  the  Lords  Justices :  they 
were  then  represented  by  counsel,  and  the  undertaking  then 
given  was  entered  into  in  order  to  induce  the  court  to  act, 
and  did  induce  the  court  to  act ;  it  is  true  that  Brown,  Jan- 
son &  Co.,  by  the  document  of  the  27th  of  May,  agreed  to 
pay  only  the  debts  and  liabilities  of  the  bank  stated  in  the 
schedule  thereto,  but  it  seems  to  me  possible  to  say  that 
they  must  be  taken  in  the  end  to  have  agreed  to  pay,  not 
only  all  existing  or  scheduled  debts  and  liabilities  of  the 
company,  but  also  all  future  debts  and  liabilities  which  may 
become  provable  against  the  company,  and  therefore  that 
they  will  be  bound  to  satisfy  the  claims  of  the  present  plain- 
tiffs for  unliquidated  damages  when  the  latter  have  turned 
these  claims  into  debts  by  obtaining  judgments.  At  the 
present  moment,  however,  I  only  desire  to  say  that  I  wish 
to  treat  the  liability  of  Brown,  Janson  &  Co.  to  the  plaintiffs 
as  an  open  question. 

Secondly,  it  was  contended  that  these  actions  were  distin- 
guishable from  Oakes  v.  Ticrquand  (*),  because  that  was  not 
a  decision  between  a  shareholder  and  a  company,  but  a  de- 
cision between  a  shareholder  and  the  creditors  of  a  com- 
pany, and  because  the  liability  of  a  shareholder  in  favor  of 
the  creditors  was  put  upon  the  ground  of  estoppel.     But  in 
my  opinion  the  judgment  in  Oakes  v.  Turquand  (*)  did  not 
proceed  upon  the  ground  of  estoppel,  nor  did  it  proceed 
upon  the  ground  that  a  compulsory  winding  up  or  a  wind-, 
ing  up  under  supervision  is  to  be  considered  as  in  the  nature 
of  a  bankruptcy,  and  that  a  voluntary  winding  up  is  to  be 
considered  as  in  the  nature  of  an  administration  suit.     I  am 
of  opinion  that  the  judgment  in  Oakes  v.  Turquand  {^)  can- 
not be  said  to  be  a  decision  as  between  a  shareholder  and 
creditors,  but  that  it  was  a  decision  between  a  shareholder 
and  the  liquidator  of  the  company  representing  the  com- 
pany; the  true  reason  of  the  decision  seems  to  me  to  be  that 
the  existence  of  the  creditors  prevents  a  member,  although 
lie   has  been  induced   to  take  his  shares  by  fraud,  from 
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rescinding  his  contract  after  the  commencement  of  a  wind- 
ing *ap  under  the  Companies  Act,  1862,  whatever  [312 
may  be  the  nature  of  that  winding  up  ;  and  if  he  continues 
a  member,  and  if  his  name  remains  upon  the  register,  of 
course  he  can  be  made  a  contributory.  The  reasoning  in 
Oakes  v.  TurquandC)  seems  to  me  to  apply  just  as  much 
to  a  voluntary  winding  up  as  to  a  compulsory  winding  up 
or  a  winding  up  under  supervision  ;  none  of  these  kinds  of 
winding  up  are  to  be  deemed  bankruptcies;  they  are  all 
modes  of  dealing  with  companies  in  difficulties  to  be  substi- 
tuted for  proceedings  in  bankruptcy,  and  they  all  fall  within 
the  principle  of  Oakes  v.  Turquand  (').  I  am,  therefore,  of 
opinion  that  neither  plaintiff  can  recover  in  respect  of  the 
claim  which  he  has  put  forward. 

As  to  the  counter-claim  in  the  action  brought  by  Stone,  I 
am  of  opinion  that  it  is  valid,  and  that  the  defendants  are 
entitled  to  succeed  upon  it. 

Cotton,  L.  J.:  I  tliink  it  unnecessary  to  add  anything  on 
the  question  whether  leave  to  amend  should  have  been 
given  by  Lindley,  J.,  and  should  now  be  given  by  us,  ex- 
cept this,  namely,  that  although,  under  ordinary  circum-* 
stances,  the  ^v^idest  liberty  of  amendment  ought  to  be 
allowed,  so  that  the  real  question  between  the  parties  may 
be  decided  without  further  litigation,  yet  in  these  actions, 
for  the  reasons  stated  by  the  Lords  Justices,  the  learned 
judge  was  right  in  refusing  to  amend,  and  we  ought  not  now 
to  give  liberty  to  amend. 

I  have  no  doubt  that  the  question  really  intended  to  be 
raised  in  these  actions  was,  whether  the  plaintiffs  could 
rescind  their  contracts  with  the  company  by  which  they  be- 
came shareholders :  it  seems  plain  that  this  was  the  ques- 
tion at  issue  between  the  parties,  because  the  actions  are 
broaght  to  recover  the  sums  paid  for  the  shares  as  money 
received  for  the  use  of  the  plaintiffs,  and  can  be  maintained 
in  this  form  only  upon  the  ground  that  the  plaintiffs  are  at 
liberty  to  say  that  they  are  not  shareholders.  If  the  com- 
pany were  solvent  the  plaintiffs  would  probably  be  entitled 
to  contend  that  they  are  not  members :  but  as  a  bar  to  the 
relief  claimed,  the  defendants  rely  upon  the  voluntary  wind- 
ing up.^  The  plaintiffs'  counsel  have  argued  that  the  wind- 
ing up  is  a  nullity :  but  there  is  a  distinction  between  its 
being  voidable  and  its  being  *a  nullity:  possibly  the  [313 
points  urged  on  their  behalf  may  form  good  reasons  for  in- 
ducing the  Chancery  Division,  on  a  petition  for  winding  up 
conipulsoriJy,  to  supersede  the  voluntary  winding  up,  and 
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to  make  an  order  for  a  compulsory  winding  ap ;  but  that  is 
not  a  matter  before  us,  and  I  think  it  impossible  to  say  that 
the  voluntary  winding  up  is  a  nullity;  for  a  general  meeting 
has  passed  valid  resolutions  for  that  purpose.  The  first  and 
second  resolutions  relate  to  the  winding  up,  and  are  in 
themselves  good :  they  at  least  cannot  be  treated  as  nulli- 
ties, whatever  may  be  said  of  the  fourth  resolution  confirm- 
ing the  agreement  to  hand  over  the  assets  of  the  bank  to 
Brown,  Janson  &  Co.,  for  the  purpose  of  carrying  out  the. 
arrangement  which  had  been  entered  into.  I  look  upon  the 
resolutions  as  separate :  some  may  be  bad  and  others  good : 
and  the  resolutions  to  wind  up  are  independent  of  the  rest 
and  cannot  be  impeached,  because  some  other  resolution 
may  be  bad. 

Then  comes  the  question  whether  the  winding  up  is  a  bar 
to  rescinding  the  contracts  to  take  shares.  In  order  to  see 
how  far  Oakes  v.  Turquandi^)  (which  of  course  we  n^ust 
follow)  is  applicable  to  this  case,  we  must  consider  what  re- 
lief the  plaintifiFs  in  these  cases  are  seeking  to  obtain.  In 
both  cases  they  are  seeking  to  recover  back  money  which 
they  have  paid,  and  the  ground  upon  which  they  claim  re- 
lief is  that  they  were  induced  to  become  members  of  the 
company  by  fraud.  In  Oakes  v.  Turquandi^)  the  appel- 
lant, upon  the  same  ground,  claimed  to  have  his  name 
removed  from  the  list  of  contributories.  In  these  actions, 
as  in  that  case,  there  was  but  one  contract  from  which  relief 
was  sought,  namely,  a  contract  with  the  company.  If  in 
that  case  the  House  of  Lords  had  held  that  the  contract 
might  be  rescinded,  the  name  of  the  appellant  would  have 
been  taken  off  the  list  of  contributories,  and  the  plaintiffs 
in  these  actions  would  have  been  entitled  to  recover  back 
the  money  which  they  have  paid  to  the  company  for  their 
shares ;  but  as  the  House  of  Jx)rds  decided  in  that  case  that 
the  contract  could  not  be  rescinded,  we  must  determine 
whether  a  voluntary  winding  up  is  within  the  principle  of 
that  case.  It  is  very  true  that  in  that  case  the  ground  of 
refusing  to  allow  the  appellant  to  rescind  his  contract  with 
314]  the  company  was  *that  the  rights  of  creditors  had 
arisen,  that  is  to  say,  proceedings  were  being  taken  under 
the  Companies  Act,  1862,  to  pay  them.  In  the  present  ac- 
tions surely  the  same  objection  applies  to  the  rescission  of 
the  contmcts  with  the  company.  It  is  true  that  there  is  a 
difference  in  the  mode  of  winding  up  :  in  compulsory  wind- 
ing up,  or  in  winding  up  under  the  supervision  of  the  court, 
the  creditors  can  take  part  in  the  proceedings,  and  can  at  all 
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times  apply  to  the  court ;  whereas,  in  a  voluntary  winding 
up,  the  creditors  can  only  change  a  voluntary  winding  up 
into  a  winding  up  subject  to  supervision,  or  into  a  compul- 
pory  winding  up.  In  these  actions  the  voluntary  winding 
up  was  founded  upou  a  declaration  under  the  Companies 
Act,  1862,  s.  129,  that  it  had  been  proved  to  the  satisfaction 
of  the  shareholders  assembled  in  general  meeting  that  the 
company  could  not  by  reason  of  its  liabilities  continue  its 
business,  and  that  it  was  advisable  to  wind  it  tip.  That  was 
practically  a  declaration  of  insolvency.  What  were  the 
consequences?  Section  133  clearly  imposes  upon  the  liqui- 
dator  the  duty  of  immediately  providing  for  the  distribu- 
tion of  the  assets  amongst  the  creditors;  and  therefore  a 
voluntary  winding  up,  as  much  as  a  compulsory  winding 
up,  does  render  it  imperative  in  the  first  instance  to  apply 
the  assets  in  payment  of  the  company's  debts ;  and  amongst 
those  assets,  which  under  s.  133,  subs.  1,  are  to  be  dis- 
tributed in  the  first  instance  in  paying  the  debts,  are  to  be 
included  any  unpaid  calls.  According  to  Oakes  v.  Twr- 
quandi^)^  no  person,  who  at  the  commencement  of  the  wind- 
ing up  is  de  facto  a  member,  that  is,  who  has  by  a  contract 
not  previously  avoided  become  a  member,  can  withdraw 
from  the  distribution  for  the  benefit  of  the  creditors  any 
part  of  the  company's  assets,   either  by  recalling  money 

?mid  by  him  to  the  company  or  by  taking  himself  off  the 
ist  of  contributories,  that  is  to  say,  by  taking  himself  out 
of  the  category  of  those  liable  to  pay  further  calls :  in  con- 
sequence of  the  distribution  of  assets  amongst  the  creditors 
a  member  cannot  insist  upon  the  equity  which  he  might 
otherwise  have  claimed  to  be  relieved  from  his  contract  with 
the  company.  I  think  that  the  principle  of  Oakes  v.  Tur- 
quandi^)  applies  to  this  case.  Keference  was  made  to  cer- 
tain cases  where  actions  at  law  against  companies  were 
stayed  when  they  were  *being  voluntarily  wound  up,  [315 
although  the  Companies  Act,  1862,  does  not  contain  any  ex- 

Sress  power  to  do  so,  and  in  some  of  these  cases  the  late 
[aster  of  the  Rolls  likened  a  voluntary  winding  up  to  an 
administration  suit:  an  administration  suit  does  not  neces- 
sarily imply  insolvency,  and  hence  it  was  argued  that  a  vol- 
untary winding  up  is  not,  at  least  primarily,  a  proceeding 
for  the  benefit  of  creditors.  I  think,  that  the  counsel  for 
the  plaintiffs  did  not  sufficiently  consider  that  it  was  not  the 
mere  existence  of  an  administration  suit,  which  enabled  an 
executor  to  obtain  a  stay  of  actions  at  law  against  him,  but 
that  it  was  the  existence  of  a  decree  providing  for  the  dis- 
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tribution  of  the  assets  amongst  all  the  creditors  :  therefore 
a  voluntary  winding  up  is  like  an  administi-ation  suit  in 
which  a  decree  has  been  made  for  the  benefit  of  all  the  cred- 
itors: and  it  is  the  intervention  of  the  creditors'  rights 
which  in  the  one  case  entitles  an  executor  to  relief,  and 
which  in  the  other  bars  proceedings  against  an  insolvent 
company.  This  analogy  very  much  strengthens  the  view 
which  I  take  of  the  position  of  a  company  when  there  has 
been  a  resolution  for  a  voluntary  winding  up.  In  my 
opinion  the  decision  in  Oakes  v.  TurquandC)  applies  to  a 
voluntary  winding  up ;  and  since  this  voluntary  winding  up 
is  founded  upon  a  valid  resolution,  it  is  a  bar  to  these  ac- 
tions which  are  brought  to  enforce  a  supposed  right  to  re- 
scind the  plaintiffs'  contracts  to  take  shares. 

1  will  say  a  few  words  about  the  agreement  of  the  27tb  of 
May,  1875.  It  was  not  for  the  sale,  in  any  reasonable  sense 
of  the  word,  of  the  assets  of  the  bank  to  Brown,  Janson  & 
Co.,  it  was  an  agreement  made  with  thetn  to  provide  for  the 
speedy  payment  of  the  company's  debts;  and,  so  far  as  ap- 
pears, that  agreement  has  been  fulfilled.  It  is  true  that  all 
the  assets  of  the  company  were  to  be  handed  over  to  Brown, 
Janson  &  Co.,  but  that  was  to  recoup  them  for  the  money 
which  they  should  expend  ;  the  arrangement  is  not  unusual, 
and  has  been  made  in  other  instances.  This  being  the  real 
nature  of  the  arrangement,  to  my  mind,  it  would  not  be 
right  to  hold  that  the  position  of  the  plaintiffs  can  be  im- 
proved, because  the  assets  of  the  company  were  not  in  the 
first  instance  to  be  paid  to  the  creditors,  but  were  to  be 
handed  over  to  persons  who  undertook  to  discharge  the  debts 
316]  and  liabilities  of  the  bank.  *For  all  practical  pur- 
poses, the  shareholders  must  be  taken  to  have  been  repre- 
sented at  the  appeal  before  the  Lords  Justices  upon  the 
28tb  of  June,  and  liberty  was  given  to  the  defendants  to 
call  a  meeting  of  the  shareholders  for  the  purpose  of  con- 
sidering the  agi-eement  of  the  27th  of  May  with  Brown, 
Janson  &  Co.;  and  it  would  almost  have  amounted  to  a 
failure  of  justice,  if  we  had  been  bound  to  accede  to  the 
claims  of  the  plaintiffs  in  these  actions  on  the  ground,  that 
the  resolutions  to  wind  up  voluntarily  were  bad,  or  that  the 
existence  of  that  agreement  gave  them  rights  which  they 
would  not  otherwise  have  had. 

Jfi(?ij}?unt  ajf^rmed  in  each  action. 

Solicitors  for  plaintiff  in  each  action :  Harper^  Broad  & 
Baftci>ck\ 

Solicitors  for  defendants:  Jan-^-^fu  Cobb  cfc  Pearson. 
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See  1  Eng.  Hep..  611  note  ;  4  id.,  16 
note  ;  12  id.,  628  note  ;  Id.,  699  note. 

In  equity,  a  contract  to  take  shares 
of  stock  will  not  be  enforced  in  a  nuit 
hy  the  rorporation,  if  induced  by  fraud 
in  a  prospectus  or  fraudulent  repre- 
sentations:  New  Brunswick,  etc.,  fj. 
Muggeridgfe.  1  Dr.  &  Sm.,  363  ;  ^tna, 
etc.,  r.  Shiels,  Irish  Rep.,  7  Eq.,  264; 
Upton  V.  Englebart,  3  Dillon,  496,  506 
note :  McCarty  v.  Scjlingsgrove,  87 
Peun.  St.  R.,  *332  :  Vreeland  v.  N.  J. 
Stone,  29  N.  J.  Eq.,  189,  and  note; 
Rutz  V.  Esler,  3  Bradw.,  83  ;  Grangers, 
etc.i?.  Turner,  61  Geo.,  561. 

See,  however,  S.  M.,  etc.,  v.  Ander- 
son, 51  Miss.,  829;  Mervin  v.  Laniar, 
80  Ills..  446;  Miller  «.  Hanover,  etc., 
87Penn.  St.  R..  95. 

The  siibscriljer  has  a  right  not  only 
not  to  be  misled  by  any  statements 
actually  false,  but  to  be  informed  of 
all  ihe  facts,  the  knowledge  of  which 
might  reasonably  have  deterred  him 
from  entering  into  the  contract.  If  the 
prc»specius  in  that  sense  contains  mis- 
representation, or  tlie  absence  of  true 
representation,  the  contract  will  Aot  be 
enforced:  New  Brunswick,  etc.,  v. 
Muggeridge,  1  Dr.  &  Sm.,  363. 

An  assignee  of  a  mortgage,  to  secure 
stock  fraudulently  induced  to  be  sub- 
scribed for,  cannot  recover  if  not  a 
bona  fide  holder  :  Sawver  v.  Prichett, 
19  Wall.,  146;  Davis  V  Dumont,  37 
Iowa,  47. 

As  against  a  creditor  of  the  corpora- 
tion, or  a  receiver  who  represents  cred- 
itors, it  is  no  defence  that  the  party 
was  induced  to  subscribe  for  the  stock 
bv  fraud  :  Northrop  v.  Bushnell,  38 
Conn.,  498  ;  Miller  v.  Wild  Cat,  etc... 
53  Ind.,  52  ;  Michener  t>.  Payson,  13 
Nat.  Bankr.  Reg.,  49. 

See  McCarty  r.  Selingsgrove,  etc.,  87 
Penn.  St.  R.,  332. 

A  fraudulent  resolution,  on  the  eve 
of  insolvency,  that  all  stockholders 
who  paid  five  per  cent,  of  subscription 
should  be  released,  is  invalid  :  Gill  v. 
Balis,  72  Mo.,  424;  Rutz  u.  Esler,  3 
Bradw.,  83. 

So  for  stocks  subscribed  for  under 

an  agreement    that    the    subscription 

may  be  withdrawn  :  Melvin  v.  Lamar, 

,80  Ills.,  446  ;   Miller  «.  Hanover,  etc., 


87  Penn.  St.  R.,  95 ;  Wilson  tJ.  Ginty, 
8  U.  C.  App.  R..  124  ;  Upton  v,  Tribel- 
cock,  91  U.  S.  R..  45  ;  Sanger  v,  Up- 
ton, Id..  56;  Webster  v.  Upton,  Id., 
65  ;  Chubb  u.  Upton,  95  id.,  665. 

Nor  is  a  settlement  of  an  alleged 
fraud  between  the  stockholder  and  the 
corporation  a  defence,  in  a  suit  by  a 
receiver  representing  a  creditor,  to  re- 
cover an  unpaid  balance  upon  the 
stock:  Northrop  v.  Bushnell,  38  Conn., 
498. 

A  stockholder  who  subscribes  for 
his  stock  under  an  agreement  with  the 
secretary  of  the  company,  that  the 
company  will  "redeem"  his  stock  at 
any  time  at  par  and  ten  per  cent,  inter- 
est, and  for  payment  assigns  a  mort- 
gage with  a  collateral  policy  of  insur- 
ance, payable,  in  case  of  loss,  to  the 
company,  cannot,  after  loss  and  pay- 
ment to  them,  and  the  insolvency  of 
the  company,  recover  the  amount  from 
the  insolvent  company,  as  against  bona 
fide  stockholders  and  creditors  ;  it  ap- 
pearing that  the  object  of  the  transac- 
tion was  to  give  the  company  credit 
before  the  public  :  Eisenlord  v.  Oriental 
Ins.  Co.,29N.  J.  Eq.,  437. 

Where  agents  of  a  corporation  prac- 
tice a  fraud  in  inducing  one  to  sub- 
scribe for  stock,  they  are  personally 
liable  for  such  fraud  :  Vreeland  t.  N.  J. 
Stone,  20  N.J.  Eq.,  188. 

Where  one  delivers  his  subscription 
to  stock  as  an  escrow  he  is  estopped,  by 
voting  upon  the  stock,  from  claiming 
the  delivery  was  not  full  and  effectual  : 
Griswold  v.  Seligman,  72  Mo.,  110; 
Wilson  «.  Ginty.  3  U.  C.  App.  R.,  124 ; 
Rutz  v.  Esler.  3  Bradw.,  83. 

A  subscription  to  railroad  stock  was 
*'on  condition  that  in  the  judgment 
of  the  directors  *  *  *  a  sufficient 
amount  is  subscribed  *  *  *  to  grade 
and  bridge  the  road,  including  right 
of  way  ;  *  *  *  otherwise,  these  sub- 
scriptions shall  be  void."  The  di- 
rectors passed  a  resolution,  that  in 
their  "judgment  *  *  *  sufficient  stock 
had  been  subscribed,"  etc.  Held,  if 
the  board  acted  in  good  faith  in  passing 
the  resolution,  the  condition  was  per- 
formed :  Cass  tj.  Pittsburg,  Virginia 
and  Charleston  Railway  Company,  80 
Penn.  St.  R,,  31. 
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[3  Common  Pleas  Division,  819.] 
Jan.  30,  1878. 

319]  *UsiLL  V.  Hales. 

Usill  v.  B  re  able  y. 
Usill  v.  Clarke. 

Libel — Privileged  Publication — Ez  parte  Proceeding  before  a  Police  Magittrate  in  a 
Matter  over  which  he  lias  no  Jurisdiction, 

Tliree  men  who  believed  themselves  to  be  aggrieved  by  the  conduct  of  the  plaintiff 
in  respect  of  a  supposed  claim  upon  him  for  wages  or  salary,  applied  to  a  magistrate 
in  open  court  for  a  summons  under  the  Master  and  Workman's  Act.  The  magistrate 
declined  to  entertain  the  application,  considering  it  a  matter  for  a  civil  and  not  for  a 
criminal  court.  The  defendant  afterwards  published  in  a  newspaper  a  report,  which 
the  jury  found  to  be  a  fair  report,  of  what  passed  before  the  magistrate : 

Heldy  a  privileged  publication. 

Actions  for  libels  published  in  the  Daily  NewSy  the  Stand- 
ardy  and  the  Morning  Adveitiser^  respectively.  The  pub- 
lication complained  of  consisted  of  a  report  of  an  application, 
made  in  public  to  a  police  magistrate  in  London,  for  a 
summons  against  the  plaintiff  under  the  following  circum- 
stances :  Tlie  persons  by  whom  the  application  to  the 
magistrate  was  made  were  respectively  civil  engineers  or 
surveyors  who  had  been  employed  under  the  plaintiff,  a 
civil  engineer,  in  making  surveys,  &c.,  for  a  projected  rail- 
way in  Ireland.  The  applicants  having  heard  that  the 
plaintiff  had  been  paid  by  the  promoters  for  his  services, 
and  conceiving  that  he  had  improperly  withheld  from  them 
the  money  which  was  due  to  them  for  theirs,  made  an  ex 
parte  application  to  the  magistrate  under  the  Master  and 
Servant's  Act.  The  magistrate,  after  hearing  the  statement 
of  the  parties,  came  to  the  conclusion  that  he  had  no  juris- 
diction to  entertain  the  matter,  and  declined  to  grant  the 
summonses.  A  report  of  the  proceeding  appeared  in  each 
of  the  newspapers  in  question  on  the  following  morning,  in 
these  terms, — 

*' Three  gentlemen,  civil  engineers,  were  among  the  appli- 
cants to  the  magistrate  yesterday,  and  they  applied  for 
criminal  process  against  Mr.  Usill,  a  civil  engineer,  of  Great 
Queen  Street,  Westminster.  The  spokesman  stated  that 
they  had  been  engaged  in  the  survey  of  an  Irish  railway  by 
Mr.  Usill,  and  had  not  been  paid  what  they  had  earned  in 
320]  their  various  capacities,  although  *from  time  to  time 
they  had  received  small  sums  on  account ;  and,  as  the  per- 
son complained  of  had  been  paid,  they  considered  that  he 
had  been  guilty  of  a  criminal  offence  in  withholding  their 
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money.  Mr.  Woolrych  said  it  was  a  matter  of  contract  be- 
tween the  parties;  and,  although,  on  the  face  of  the  appli- 
cation, they  had  been  badly  treated,  he  must  refer  them  to 
the  county  court." 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  Westmin- 
ster, on  the  15th  of  November,  1877.  The  learned  judge 
told  the  jury  that  the  only  question  for  their  consideration 
was  whether  or  not  the  publication  complained  of  was  a  fair 
and  impartial  report  of  what  took  place  before  the  magis- 
trate ;  and  that,  if  they  found  that  it  was  so,  the  publication 
was  privileged. 

The  jury  found  that  it  was  a  fair  report  of  what  occurred, 
and  accordingly  returned  a  verdict  for  the  defendant  in  each 
case. 

Nov.  20,  1877.  BallanUn€\  Serjt^  obtained  rules  7^^5^  for 
new  trials  on  tlie  ground  of  misdirection.  He  contended 
that  the  publication  being  a  report  of  an  ex  parte  applica- 
tion to  a  functionary  who  had  no  jurisdiction  to  entertain 
it,  and  against  one  who  had  no  means  of  answering  the 
charges  made  against  him,  the  privilege  usually  accorded 
to  the  publication  of  proceedings,  in  a  court  of  justice  did 
not  attach  to  it. 

Jan.  29  and  30,  1878.  Sir  H.  Oiffard,  S.G.,  Bremner, 
YelDerton,  Barnard,  and  Child,  showed  cause :  The  pub- 
lication was  privileged.  Ex  parte  applications  to  a  superior 
court  may  undoubtedly  be  reported,  Curry  v.  Walter  (') ; 
jRexv.  Wright{*);  and  no  distinction  exists  between  such 
applications  and  similar  proceedings  before  a  magistrate 
sitting  in  public:  Lewis  v.  Levy{*).  Privilege  has  of  late 
years  been  denied  to  such  reports  on  two  grounds  only,  viz. 
where  they  have  been  accompanied  by  injurious  comments, 
and  where  the  proceeding  was  not  final.  Here,  the  reporter 
abstained  from  comment  upon  the  case,  but  gave,  as  the 
jury  found,  a  fair  report  of  it;  and  the  proceeding  ter- 
minated on  the  magistrate  dismissing  the  applicants.  "It 
is  now  well  established  that  faithful  and  fair  reports  of 
the  proceedings  of  courts  *of  justice,  though  the  [321 
character  of  individuals  may  incidentally  suffer,  are  privi- 
leged, and  that  for  the  publication  of  such  reports  the  pub- 
lishers are  neither  criminally  nor  civilly  responsible:"  per 
Cockburn,  C.J.,  in  Wason  v.  Walter {*).  They  "only  ex- 
tend that  publicity  which  is  so  important  a  feature  in  the 
administration  of  the  law  of  England,  and  thus  enable  to  be 

(»)  1  B.  A  P.,  625.  (»)  E.  B.  A  E..  537 ;  27  L.  J.  (Q.B.),  282. 

(*}  8  T.  R.,  298.  (*}  Law  Rep.,  4  Q.  B.,  73,  87. 
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witnesses  of  it,  not  only  the  few  whom  the  court  can  hold, 
but  the  thousands  who  can  read  the  reports:"  per  Wilde, 
B.,  Popham  v.  Pickburn{').     See  also  Ryalls  v.  Leader  {^). 

[Lord  Coleridge,  C.  J.:  I  can  understand  that  necessity 
for  full  investigation  which  is  the  reason  for  protecting  per- 
sons who  even  abuse  their  privilege  of  speech  in  courts  of 
justice ;  but  I  do  not  quite  see  the  advantage  the  public  can 
gain  from  the  publication  of  what  is  said  in  abuse  of  the 
privilege.  Can  you  cite  a  case  where  the  report  of  an  appli- 
cation to  an  inferior  court  in  a  matter  beyond  its  jurisdic- 
tion has  been  held  to  be  privileged  ?J 

The  magistrate  had  at  least  jurisdiction  to  inquire  whether 
or  not  the  matter  of  the  complaint  was  one  which  he  could 
further  entertain.  But,  although  it  was  held  in  Buckley  v. 
Wood  (•),  that,  if  a  charge  is  ma-de  against  a  man  in  a  court 
which  has  no  jurisdiction,  an  action  for  defamation  lies,  yet 
in  the  subsequent  case  olLakev.  King{^\  the  court  said 
that,  notwithstanding  what  is  reported  in  4  Rep.,  14  b,  in 
Buckley's  Case,  it  was  held  that  want  of  jurisdiction  will 
not  make  a  libel. 

BaUantine,  Serjt,  and  J,  Shortt,  in  support  of  the  rule: 
The  report  in  question  was  not  privileged.  If  the  doctrine 
of  privilege  is  based  on  the  supposed  benefit  to  the  com- 
munity resulting  from  the  publicity  of  trials,  no  advantage 
to  the  public  could  be  shown  in  the  present  case.  The  ap- 
plication was  one  which  the  magistrate  could  not  grant. 
Curry  v.  Waller  {^)  was  never  finally  decided,  and  was  said 
by  Abbott,  C.J.,  in  Duncan  v.  TJiwaites  {^\  not  to  have  re- 
ceived the  sanction  of  subsequent  judges.  In  Lewis  v. 
Levy(^)  Lord  Campbell  said:  *'As  to  magistrates,  if,  while 
occupying  the  bench  from  which  magisterial  business  is 
322  J  usually  *administered,  they,  under  pretence  of  giving 
advice,  publicly  hear  slanderous  complaints  over  which  they 
have  no  jurisdiction,  although  their  names  may  be  in  the 
commission  of  the  peace,  reports  of  what  passes  before 
them  are  as  little  privileged  as  if  they  were  illiterate 
mechanics  assembled  in  an  alehouse."  The  magistrate  had 
not  jurisdiction  here  to  grant  the  summons  asked  for,  and 
the  application  was  substantially  for  advice  only.  No  case 
has  been  cited  where  the  report  of  an  ex  parte  application 
dismissed  was  held  to  be  privileged.  The  only  proposition 
established  by  Lewis  v.  Leoy  C), — the  case  most  favorable  to 

(»)  81  L.  J.  (Ex.),  188,  136.  (*)  1  B.  A  P.,  525. 

(*)  Law  Rep..  1  Ex.,  296,  299.  (<)  3  B.  A  C.  556,  683. 

(»)  4  Rep.,  14  b.  C)  E.  B.  A  E.,  537  554. 

C^j  1  Vin.  Abr.,  389.  C)  E.  B.  A  E.,  537 ;  27  L.  J.  (Q.B.),  282. 
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the  defendants, — is,  that  the  reports  of  proceedings  rightly- 
taken  in  a  court  of  competent  jurisdiction  may  be  priv- 
ileged. There,  the  court  had  power  to  hear  the  charge, 
and  evidence  was  given  on  oath.  Not  so  in  the  present  case. 
Can  it  be  contended  that  any  statement,  however  false  and 
defamatory,  made  to  a  magistrate  in  open  court  may  law- 
fully be  published  and  its  injurious  effect  thereby  im- 
measurably increased?  Between  motions  for  criminal 
informations  in  the  Queen's  Bench  Division  and  applica- 
tions such  as  that  made  by  the  parties  here  three  distinctions 
exist, — 1,  the  Queen's  Bench  has  jurisdiction  to  grant  a 
criminal  information, — 2,  the  application  must  be  supported 
by  affidavit, — 3,  it  must  be  made  by  counsel,  who  are  not 
likely  to  misuse  their  right  of  speech:  see  Jiex  v.  B7ice{^), 
''The  publication  of  proceedings  in  courts  of  justice,  where 
both  sides  are  heard  and  matters  are  finally  determinedy  is 
salutary,  therefore  it  is  permitted  : "  per  Lord  Ellenborough, 
C.J.,  in  Rex  v.  Fisher  i^).  The  whole  subject  was  discussed 
m  Duncan  v.  Thwaites{*),  where  Abbott,  C.J.,  delivering 
the  judgment  of  the  Court  of  King's  Bench,  said:  "This 
court  has  on  more  than  one  occasion  within  a  few  years  been 
called  upon  to  express  its  opinion  judicially  on  the  publica- 
tion of  preliminary  and  ex  parte  proceedings,  and  has  on 
every  occasion  delivered  its  judgment  against  the  legality 
of  such  proceedings." 

And  so  late  as  the  year  1860,  Maule,  J.,  excepts  the  pub- 
lication of  ex  parte  proceedings  from  those  which  are 
justifiable :  Hoare  v.  Silver  lock  {^),  So,  in  Davison  v. 
Duncani^)^  *Coleridge,  J.,  said:  '*Now,  if  the  pub-  [323 
lication  be  a  fair  account  of  a  proceeding  not  ex  parte  in  a 
court  of  justice,  it  is  privileged."  Suppose  a  man  were  to 
go  before  a  magistrate  and  ask  for  criminal  process  against 
another  for  the  seduction  of  his  wife  or  daughter ;  would  a 
report  of  such  an  application, — which  the  magistrate  could 
)iot  entertain,  and  which  therefore  would  be  a  proceeding 
without  legitimate  beginning  or  ending,  but  whose  only  ob- 
ject could  be  to  vilify  and  defame  the  accused, — be  a  privi- 
leged publication?  And  yet  it  must  be  so  if  the  argument 
on  the  other  side  is  to  prevail.  [Saunders  v.  Mills  {')  and 
Kane  v.  Mulvaneyi^)  were  also  referred  to.] 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
must  be  discharged.     There  were  three  several  rules,  but 

(»)  2  B.  ik  A.,  606.  (*)  9  C.  B.,  20,  28. 

(«)  2  Camp..  663.  (»)  7  E.  A  B..  229,  232. 

(*)  3  B.  ife  C,  566.  (»)  6  Bing.,  213. 

O  Ir.  Rep.,  1  C.  L.,  402. 
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only  one  has  been  argued,  it  having  been  agreed  that  the 
judgment  in  the  first  case  should  bind  the  parties  in  the 
other  two. 

This  was  an  action  against  the  proprietor  of  a  newspaper 
for  publishing  a  bona  fide  and  fair  report  of  proceedings 
before  a  magistrate.  Three  persons,  surveyors,  who  had 
been  employed  by  a  civil  engineer  to  assist  in  the  construc- 
tion of  a  railway  in  Ireland,  hearing  that  their  employer  had 
been  paid,  and  conceiving  that  the  money  due  to  them  had 
been  improperly  withheld  by  him,  went  before  a  police 
magistrate  in  London,  and  (I  must  take  it  for  the  purpose 
of  my  judgment,  and  do  so  take  it)  applied  to  him  for  a  sum- 
mons or  order  under  the  Master  and  Workman's  Act.  In 
the  result,  the  magistrate  thought  that  the  facts  stated  by  the 
complainants  showed  no  ground  for  a  summons  against  the 
plaintiff  under  the  act;  and  therefore  in  the  result  it  turned 
out  that,  in  a  certain  sense,  an  application  had  been  made 
to  the  magistrate  with  regard  to  a  matter  as  to  which  he  had 
no  jurisdiction.  I  say  in  a  certain  sense:  but  it  has  been 
long  held,  and  I  think  most  properly  held,  that  it  is  not  the 
result  but  the  nature  of  the  application  made  to  the  magis- 
trate which  founds  his  jurisdiction ;  and  that,  wherever  an 
application  is  made  to  a  magistrate  as  to  a  matter  over 
which,  supposing  the  facts  to  bear  out  the  statement,  he  has 
jurisdiction,  he  then  has  jurisdiction  to  ascertain  whether 
the  facts  make  out  a  case  for  the  exercise  of  that  jurisdic- 
324]  tion  *which,  if  the  facts  make  out  the  case,  undoubt- 
edly he  has.  And  the  distinction  between  a  real  and  inherent 
want  of  jurisdiction  on  account  of  the  nature  of  the  com- 
plaint, and  what  may  be  called  resulting  want  of  jurisdic- 
tion because  the  facts  do  not  make  out  the  charge,  is  very 
well  explained,  in  language  far  better  than  I  can  use,  in  the 
well  known  case  of  Reg.  v.  Bolton  (') ;  and  that  case  is 
founded  mainly  upon  the  very  celebrated  case  of  Brittain 
V.  Kinnaird  {*).  The  luminous  judgment  of  Sir  John  Rich- 
ardson in  that  case  has  long  been  considered  the  locus  clas- 
sicus  on  this  subject.  I  must  therefore  take  it  that  the 
magistrate  had  jurisdiction  to  enter  upon  the  inquiry  :  con- 
sequently what  was  done  during  the  inquiry  which  the 
magistrate  had  jurisdiction  to  initiate  was  a  matter  which 
can  only  be  described  as  a  judicial  proceeding ;  it  was  a 
proceeding  before  a  judge  who  had,  so  far  as  that  proceed- 
ing went,  jurisdiction  to  hear  and  entertain  it.  That  seems 
to  be  clear  upon  principle  and  upon  authority.     If  so,  the 

(»)  1  Q.  B.,  68.  («)  1  B.  <&  B.,  482. 
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publication  in  question  was  prima  facte  a  privileged  publi- 
cation, because  it  was  a  publication,  found  by  the  Jury  to 
be  fair  and  bonafide^  of  a  judicial  proceeding  ;  and  it  is  too 
late  now  to  dispute  whether  the  rule  of  privilege  does  or 
does  not  extend  to  the  publication  of  such  proceedings. 

It  has  been  laid  down  again  and  again  in  broad  terms  that 
the  publication  of  the  proceedings  in  courts  of  justice  is 

!)rivileged  if  the  report  of  such  proceedings  be  fair  and 
lonest ;  and  this  is  so  found  to  be.  An  attempt  however 
has  been  made  (and  Mr.  Shortt  will  allow  me  to  say  that,  if 
it  were  possible  to  have  succeeded,  I  think  his  argument 
would  have  succeeded,  because  he  has  said  everything  that 
could  be  said,  and  has  said  it  well,)  to  distinguish  this  case 
and  take  it  out  of  the  general  proposition,  by  bringing  it 
within  an  undoubted  qualification  which  has  been  grafted 
npon  that  general  proposition,  viz.,  that  the  application  to 
the  magistrate  here  was  what  may  be  called  an  ex  parte  or 
a  preliminary  proceeding.  Now,  there  is  no  doubt  that,  in 
luan}'^  cases  to  which  Mr.  Shortt  haiS  referred,  the  term  "ex 
jmrte  proceeding"  has  been  over  and  over  again  used  by 
judges  of  great  eminence,  sometimes  affirmatively  to  say 
that  an  ex  parte  proceeding  is  not  privileged,  and  some- 
times negatively  to  say,  this,  being  a  proceeding  not  ex 
*parte,  is  privileged  ;  and  I  do  not  doubt  for  my  own  [325 
part  that,  if  this  argument  had  been  addressed  to  a  court 
some  sixty  or  seventy  years  ago,  it  might  have  met  with  a 
different  result  from  that  which  it  is  about  to  meet  with 
to-day.  Speaking  franklyj-^and  it  is  useless,  if  a  case  has 
made  a  certain  impression  upon  your  mind  after  you  have 
done  the  best  you  can  to  understand  it,  to  say  it  has  not 
made  that  impression, — it  seems  to  me  quite  plain  that  in 
such  cases  as  Rex  v.  Pleet{')  judgments  of  great  judges  do 
lay  down  the  rule  that  an  ex  parte  or  preliminary  proceed- 
ing is  not  privileged  on  the  ground,  good  or  bad,  that  it  is 
very  hard  upon  an  individual  to  have  a  matter  stated  against 
him  behind  his  back  which  he  has  no  nieans  of  answering; 
and  that  oftentimes  an  accused  person  will  come  to  trial,  if 
he  be  tried,  with  a  heavy  weight  of  prejudice ;  where  the 
case  against  him  has  been  reported  in  the  public  newspa- 
pers, and  his  own  answer,  if  he  has  one,  from  the  necessities 
of  the  case  has  not  been  similarly  made  known.  No  doubt 
there  are  very  strong  observations  in  those  cases  adopted  in 
Duncan  v.  Thwaites  (')  which  go  very  far  to  maintain  that 
proposition.     There  is  also  a  dictum  of  one  of  the  greatest 

(«)  1  B.  A  A.,  379.  («)  3  B.  A  C,  656. 

30  Eng.  Re?.  ?§ 
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authorities  in  our  law,  Lord  Eldon,  than  whom  few  greater 
lawyers  have  ever  sat  in  Westminster  Hall,  who  is  reported, 
by  Mr.  Starkie(*),  to  have  once  observed  that  he  recollected 
the  time  when  it  would  have  been  matter  of  surprise  to 
every  lawyer  in  Westminster  Hall  to  learn  that  the  publica- 
tion of  ex  parte  proceedings  was  legal. 

But  we  are  not  now  living,  so  to  say,  within  the  shadow 
of  those  cases :  and  it  is  idle  to  deny  that  there  are  cases 
since  that  time,  in  which  the  decisions  I  have  just  now 
referred  to  have  been  brought  to  the  attention  of  the  learned 
judges,  where  the  courts  have  been  pressed  with  the  author- 
ity of  those  decisions,  and  have  come  to  conclusions  which 
it  is  not  for  me  to  say  are  inconsistent,  but  which  I  am  per- 
fectly unable  to  reconcile  with  those  earlier  cases:  and  I 
iind  what  I  think  is  excellent  good  sense  in  the  judgment  of 
the  Court  of  Queen's  Bench  in  the  case  of  Wason  v.  Wal- 
teri^\  which  explains  how  that  is.  It  is  a  passage  which 
one  of  the  learned  counsel  read  to  us,  and  it  is  a  passage 
which  upon  the  whole  I  should  desire  to  adopt  and  adhere 
326]  to  :  "  Whatever  ^disadvantages  attach  to  a  system  of 
unwritten  law, — and  of  this  we  are  fully  sensible, — it  has  at 
least  this  advantage,  that  its  elasticity  enables  those  who 
administer  it  to  adapt  it  to  the  varying  conditions  of  society 
and  to  the  requirements  and  habits  of  the  age  in  which  we 
live,  so  as  to  avoid  the  inconveniences  and  injustice  which 
arise  where  the  law  is  no  longer  in  harmony  with  the  wants 
and  usages  and  interests  of  the  generation  to  which  it  is 
immediately  applied.  Our  law  of  libel  has  in  many  respects 
only  gradually  developed  itself  into  anything  like  satisfac- 
tory and  settled  form.  The  full  liberty  of  public  writers  to 
comment  on  the  conduct  and  motives  of  public  men  has 
only  in  very  recent  times  been  recognized."     And  then  the 

})assage  goes  on, — "Even  in  quite  recent  days  judges,  in 
lolding  the  publication  of  the  proceedings  of  courts  of  jus- 
tice lawful,  nave  thought  it  necessary  to  distinguish  what 
we  call  ex  parte  proceedings  as  a  probable  exception  from 
the  operation  of  the  rule.  Yet  ex  parte  proceedings  before 
magistrates,  and  even  before  this  court,  as,  for  instance,  o\\ 
applications  for  criminal  informations,  are  published  every 
day  ;  but  such  a  thing  as  an  action  or  indictment  founded 
on  a  report  of  such  an  ex  parte  proceeding  is  unheard  of ; 
and,  if  any  such  action  or  indictment  should  be  brought,  it 
would  probably  be  held  that  the  true  criterion  of  the  privi- 
lege is  not  whether  the  report  was  or  was  not  ex  parte,  but 
wliether  it  was  a  fair  and  honest  report  of  what  had  taken 

(»)  .Starkie  on  Libel,  4tli  od.,  p.  191  (9).  («)  Law  Rep.,  4  Q.  B.,  73 
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j)lace,  published  simply  with  a  view  to  the  honest  publica- 
tion, and  innocent  of  all  intention  to  do  injury  to  the 
reputation  of  the  party  affected."  Now,  to  the  general  line 
of  argument  in  that  passage,  and  to  the  accuracy  of  the 
statement  in  the  last  sentence  I  have  read,  I  entirely  adhere  ; 
and  it  is  familiar  that  not  only  are  unimportant  cases  and 
ex  parte  proceedings  published,  but  a  particular  class  of 
inqjiiries  which  in  some  of  the  earlier  cases  I  find  actually 
by  name  excluded  from  the  privilege, — I  mean  inquiries 
before  a  coroner, — are  in  cases  which  may  be  supposed  to 
interest  the  public  reported  in  all  the  newspapers  in  the 
kingdom  ;  and  yet  no  one  ever  heard,  at  least  since  I  have 
known  Westminster  Hall,  of  an  action  being  brought  by  a 
person  injuriously  affected  by  such  publication,  where  the 
report  is  honest  and  bonafide^  and  published  without  inten- 
tion to  injure.  That,  therefore,  seems  to  introduce  this 
element  into  the  ^determination  of  these  cases,  that  [327 
there  is  a  certain  elasticity  in  the  rules  which  apply  to  ques- 
tions of  privilege  (development  is  perhaps  the  more  correct 
expression),  and  that  the  courts  have  from  time  to  time 
applied  as  best  they  may  what  they  think  is  the  good  sense 
of  the  rules  which  exist  to  cases  which  have  not  been  posi- 
tively decided  to  come  within  them.  If  there  had  been  a 
case  directly  in  point  in  which  a  proceeding  such  as  this, 
where  the  matter  was  at  an  end,  and  where  the  publication 
had  been  found  by  the  jury  to  have  been  bona  fide  honest, 
and  fair,  had  beeii  held  by  a  court  of  co-ordinate  jurisdic- 
tion not  to  be  privileged,  I  do  not  hesitate  to  say  for  my 
own  part  that  I  should  have  gladly  acted  upon  it,  because  I 
do  not  disguise  that  my  own  judgment  is  not  at  all  satisfied 
with  the  enormous  advantage  to  the  public  of  having  every 
small  personal  matter  reported  day  by  day,  often  to  the  ex- 
treme pain  and  injury  of  individuals,  which  is  supposed  to 
form  its  justification.  Nevertheless,  I  feel  it  to  be  the  duty  of 
a  judge  not  to  declare  what  he  considers  the  law  ought  to  be, 
but  to  decide  according  to  what  to  the  best  of  his  judgment 
lie  finds  it  is :  and,  if  he  finds  a  principle  laid  down  upon 
competent  authority,  it  is  far  better  to  accept  and  apply  it 
broadly  and  honestly,  even  if  he  is  not  in  his  own  mind 
satisfied  with  the  foundation  of  the  rule,  than  to  attempt  to 
fritter  it  away  in  its  application  to  cases  which  manifestly 
come  within  it. 

I  come  therefore  to  the  consideration  of  this  case  feeling 
that  the  general  tendency  of  the  law  has  been  to  hold  such 
a  publication  as  this  to  be  within  the  protection  of  the  privi- 
lege.    Now,  I  do  f}h4  one  case  which  to  tUe  best  of  my 
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judgment  appears  to  cover  this  case,  and  from  which  I  am 
unable,  according  to  the  principle  laid  down  in  it,  to  distin- 
guish the  case  now  before  us.  It  is  a  case  to  which  much 
reference  has  been  made,  and  which  Mr.  Shortt  has  dealt 
with  at  considerable  length,  viz.,  Lewis  v.  Levy{^)\  and  it 
has  no  doubt  a  most  important  bearing  upon  this  question. 
I  do  not  propose  to  read  the  elaborate  judgment  delivered 
by  Lord  Campbell  in  that  case :  it  is  well  summed  up  in 
these  words, — "The  rule,^that  the  publication  of  a  fair  and 
correct  rej)ort  of  proceedings  taking  place  in  a  public  court 
of  justice  is  privileged,  extends  to  proceedings  taking  place 
328]  publicly  before  a  *magistrate  on  the  preliminary 
investigation  of  a  criminal  charge  terminating  in  the  dis- 
charge by  the  magistrate  of  the  party  charged."  I  am 
perfectly  aware  tliat  there  may  be  subtle  distinctions, — dis- 
tinctions which  I  will  not  say  are  merely  shadowy,  but 
which  are  subtile, — between  the  facts  of  that  case  and  those 
of  the  case  now  before  us :  but  I  cannot  disguise  from  my- 
self that  the  ratio  decidendi  and  the  argument  by  which  the 
court  was  there  led  to  hold  such  proceedings  to  be  privileged, 
do  in  effect  cover  this  case.  I  am  of  opinion  that  this  is  a 
case  in  which  there  was  a  judicial  proceeding  terminating, 
not  in  the  discharge  of  the  party  accused,  because  there 
was  no  such  person  before  the  magistrate,  but  terminating 
in  a  refusal  to  proceed  with  the  charge  and  to  set  the  crimi- 
nal process  in  moti/)n.  I  am  unable  to  distinguish  the  prin- 
ciple of  Lewis  V.  Levyi^)  from  that  involved  in  the  present 
case:  and  I  adopt  what  is  said  there (')  of  the  old, — and  I 
may  say  great  case,  because  it  was  decided  by  judges  of 
high  authority, — of  Curry  v.  Walter  {^\  so  fat  back  as  the 
year  1796.  .  That  case  is  adopted  by  the  Court  of  Queen's 
feench  in  a  written  judgment  in  the  year  1858,  as  a  ground 
of  their  decision ;  and,  whatever  may  have  been  said  about 
it  in  some  of  the  intermediate  cases,  and  the  doubts  that 
have  been  thrown  upon  it  by  some  eminent  judges,  it  must 
I  think  be  considered  to  be  completely  rehabilitated  by  the 
judgment  of  the  Court  of  Queen's  Bench  in  Lewis  v. 
Levy{').  I  am  content,  therefore,  to  rest  my  judgment  in 
this' case  upon  the  principles  laid  down  in  Curry  v.  Wal- 
ter {*)  and  deliberately  reaffirmed  in  Lewis  Y.Levy{%  and 
to  say  that,  upon  the  principles  there  laid  down,  I  am  of 
opinion  that  this  rule  must  be  discharged. 

Lopes,  J.:     In  this  case  three  men  who  believed  them- 
selves aggrieved  by  the  conduct  of  the  plaintiff  in  respect 

Q)  E.  B.  A  E.,  537 ;  27  L.  J.  (Q.B.),  282.  («)  E.  B.  A  E.,  at  p.  559. 

(»}  1  B.  &  P.,  525. 
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of  the  payment  of  their  wages,  applied  to  a  magistrate  la 
open  court  for  a  summons  under  the  Master  and  Work- 
man's Act.  The  magistrate  refused  the  application,  con- 
sidering it  a  matter  for  a  civil  and  not  for  a  criminal  court. 
The  defendant  afterwards  published  a  report  which  the  jury 
have  found  was  a  fair  report  of  what  occurred. 

On  principles  of  public  convenience,  the  ordinary  rule  is 
that  *no  action  can  be  maintained  in  respect  of  a  [329 
fair  and  impartial  report  of  a  judicial  proceeding,  though 
the  report  contain  matter  of  a  defamatory  kind  and  in- 
jurious to  individuals. 

It  was  urged  that  the  matter  in  respect  of  which  the  ap- 
plication was  made  was  not  within  the  jurisdiction  of  the 
magistrate.  But  the  cases  are  clear  to  show  that  want  of 
jurisdiction  will  not  take  away  the  privilege,  if  it  is  main- 
tainable on  other  grounds.  Nor  do  1  think  the  privilege  is 
confined  to  the  superior  courts :  it  is  not  the  tribunal,  but 
the  nature  of  the  alleged  judicial  proceeding  which  must  be 
looked  at. 

The  point  mainly  relied  on  by  the  plaintiff  was,  that  the 
application  to  the  magistrate  was  ex  parte,  and  as  such  could 
not  be  privileged. 

Had  the  matter  before  the  magistrate  been  in  the  nature 
of  a  preliminary  inquiry,  and  if  the  ultimate  judicial  deter- 
mination was  to  remain  in  abeyance  until  a  further  investi- 
gation, I  should  have  thought  there  was  authority  at  afhy 
i-ate  for  the  plaintiff's  contention,  though  how  far  those  au- 
thorities might  be  followed  in  the  present  day  I  think  doubt- 
ful. But  the  matter  of  the  application  yf^,9>  finally  disposed 
of  by  the  magistrate ;  and  I  can  find  no  case  where  a  fair 
report  of  a  judicial  proceeding ^naZZy  dealing  with  the  mat- 
ter in  open  court  has  been  held  libellous.  There  are  author- 
ities which,  until  they  are  carefully  examined  would  seem 
to  support  the  contention  that  an  ex  parte  proceeding  in 
court  is  not  privileged.  So  far  as  I  can  ascertain,  these  are 
all  cases  where  the  r)roceeding  was  preliminary^  and  where 
there  viras  no  final  determination  at. the  time  of  the  alleged 
libellous  report.  On  the  other  hand,  Curry  v,  Walter  {')  and 
Letois  V.  Levy  (')  are  strong  Authorities  in  favor  of  the  report 
in  this  case  being  protected.  Rule  discharged. 

Solicitors  for  plaintiff :  Carr,  Fulton  <6  Co, 
Solicitors  for  defendant  Hales  :  Ashurst  &  Morris. 
Solicitor  for  defendant  Brearley  :  /.  Goren, 
Solicitors  for  defendant  Clarke:  H,  J.  &  T,  Child, 

(»)  1  B.  <b  P.,  525.  («)  E.  B.  <&  E.,  57  ;  237  L.  J.  (Q.B.),  282. 
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[3  Common  Pleas  Division,  830.] 

Feb.  16,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

330]     *Yglesias  V.  The  Mercantile  Bank  of  the 
River  Plate. 

Bill  of  Exjchange — Discharge  of  Parties  from  Liability  on  Bill  of  Exchange — Principal 

Debtor. 

The  plaintiff  obtained  from  the  defendants  an  advanoe  of  £15,000  apon  the  seca- 
rity  of  goods  then  in  transit  to  Monte  Video  consigned  to  one  S.,  and  also  of  six  bills 
of  exchange  drawn  by  the  plaintiff  upon  and  accepted  by  S.,  against  the  shipments. 
The  plaintiff  authorized  the  defendants,  on  the  non-payment  of  the  bills,  to  realize 
the  goods,  and  held  himself  responsible  for  any  deficiency.  Two  of  these  bills  were 
duly  paid ;  bnt  other  two  having  been  dishonored,  the  defendants  (at  Monte  Video) 
proposed  to  realize  the  goods  at  once,  whereup(m  the  plaintiff  gave  them  a  check  for 
£2,500  accompanied  by  a  letter  requesting  them  not  to  sell,  and  authorizing  them  to 
liold  the  £2,500  as  collateral  security  for  S.'s  acceptance  to  be  returned  to  the  plain- 
tiff when  all  the  bills  should  have  been  paid.  The  remaining  bills  having  also  been 
dishonored  by  S..  the  defendants  took  proceeding's  against  him  at  Mont€  Video,  which 
resulted  in  a  judicial  arrangement  under  which  the  goods  were  sold  and  the  bills 
were  delivered  up  to  S.  cancelled,  without  the  knowledge  or  consent  of  the  plaintiff. 
The  sale  of  the  goods  did  not  produce  sufficient,  even  with  the  £2,500,  to  pay  all 
the  bills.  In  an  action  by  the  plaintiff  against  the  defendants  to  recover  back  the 
£2,600: 

Held,  affirming  the  judgment  of  the  Common  Pleas  Division,  that  the  plaintiff  was 
the  principal  in  the  transaction,  and  as  the  bills  had  been  dishonored  and  there  was 
a  deficiency  after  realizing  the  goods,  it  was  immaterial  that  S.  had  been  discharged 
from  liability  upon  the  oills,  and  the  defendants  were  not  bound  to  refund  tho 
£2,500. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division 
in  favor  of  the  defendants  on  a  special  case  (*). 

Petheram,  for  the  plaintiff,  contended  that  the  effect  of 
the  cancellation  of  the  bills  was  to  discharge  both  the  plain- 
tiff and  Santayana  from  all  liability  on  the  bills,  and  to 
deprive  the  plaintiff,  as  the  drawer,  of  all  remedy,  upoa 
them  against  Santayana,.  the  acceptor,  Webb  v.  Hewitt  {*); 
and  as  the  plaintiff  was  only  a  surety  and  Santayana  the 
principal  debtor,  the  plaintiff  was  entitled  to  recover  back 
the  £2,500. 

Cohen^  Q.C.,  and  Edwyn  JoneSy  for  the  defendants,  con- 
tended that  the  plaintiff  was  the  principal  in  the  transac- 
tion ;  that  as  the  bills  had  been  dishonored,  and  after  the 
331]  goods  had  been  realized  *there  was  a  deficiency,  the 
defendants  were  entitled  to  retain  the  £2,500:  Peacock  y. 
Pur  sell  ('). 

Bramwell,  L.J.:  I  think  that  the  judgment  of  the 
Common  Pleas  Division  is  right  and  ought,  to  be  affirmed. 

(>)  Anle,  p.  46.     (»)  8  K.  A  J.,  488.     (»)  14  C.  B.  (N.S.),  728 ;  82  L.  J.  (C.P.),  266. 
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The  plainriif,  in  acknowledging  the  defendant's  letter  of 
the  26tli  of  November,  writes :  "In  the  event  of  non-payment 
of  such  drafts,  we  authorize  you  to  realize  the  goods  repre- 
sented by  the  documents  attached,  and  hold  ourselves  re- 
sponsible for  any  deficiency  that  may  arise."  Under  that 
arrangement,  if  the  goods  were  sold  and  there  was  a  defi- 
ciency, the  plaintiff  bound  himself  to  make  good  the  amount 
of  the  deficiency:  but  the  defendants  were  to  have  no  right 
to  sell  unless  the  bills  were  dishonored.  I  think  whatever 
words  are  used  in  the  second  letter  the  meaning  is  the  same. 
They  write:  "We  beg  to  hand  you  herewith  a  check  for 
£2,500,  which  please  encash  and  hold  the  amount  as  collat- 
eral security  for  the  above  six  bills  on  Mr.  Santayana,  but 
when  they  are  paid  vith  charges,  you  will  of  course  refund 
us  the  £2,500."  I  think  the  meaning  of  this  letter  is, 
whereas  we  have  undertaken  to  be  responsible  for  any  de- 
ficiency we  pay  down  £2,600  for  the  purpose  of  meeting  that 
deficiency.  Suppose  the  bills  were  never  paid,  but  the  goods 
realized  more  than  the  bills ;  it  is  clear  that  the  whole 
£2,500  must  have  been  returned  to  the  plaii^iff. 

The  way  in  which  it  has  been  put  on  beh^E  of  the  defend- 
ants, is  this:  the  primary  debtor  is  the  plaintiff;  but  it  is 
said  for  the  plaintiff,  as  Santayana  accepted  the  bill  of  ex- 
change he  became  the  primary  debtor  and  the  plaintiff  the 
surety:  but  the  latter  is  not  the  true  view  of  the  case.  When 
Santayana  accepted  the  bill  no  cause  of  action  could  arise 
against  him  until  the  bill  was  dishonored,  and  then  it  would  ; 
and  no  claim  would  arise  against  the  plaintiff  until  there  was 
a  deficiency  in  the  sale  of  the  goods.  But  when  Santayana 
dishonored  the  bill,  this  state  of  things  came  into  existence, 
viz.,  that  the  plaintiff  was  liable  for  any  deficiency  that 
might  arise,  he  having,  on  account  of  the  advance  made  by 
the  defendants,  given  them  the  £2,500.  Why,  by  discharg- 
ing Santayana  on  the  bill,  do  the  defendants  lose  their  right 
♦against  the  plaintiff?  They  may  lose  their  right  [332 
against  the  plaintiff  on  the  bill,  but  they  do  not  lose  the 
right  to  go  against  the  plaintiff  for  any  deficiency,  or  become 
liable  to  return  the  £2,500  which  has  been  given  by  the 
plaintiff,  there  being  a  deficiency  upon  the  sale  of  the  goods 
greater  than  the  sum  for  which  the  plaintiff  held  himself 
responsible.  It  is  manifest,  if  we  look  at  the  documents, 
the  intention  was  that  the  plaintiff  should  do  his  bes^  to 
lessen  the  loss  that  might  arise  from  Santayana' s  default  in 
dishonoring  the  bills. 

There  is  no  doubt  that  the  arrangement  made  was  the  most 
advantageous  that  could  be  made :  a  bona  fide  compromise 
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was  effected.  It  is  not  suggested  that  it  operated  to  the 
prejudice  of  the  plaintiff.  The  plaintiff  had  assented  to  the 
arrangement  made  by  Santayana.  What  is  there  to  get  rid 
of  the  obligation  to  make  good  the  deficiency  ?  I  can  see 
nothing.  Mr.  Petheram's  argument  is  this, — the  £2,600  is 
to  be  taken  as  security  for  payment  of  the  bills ;  if  the  bills 
are  paid  they  must  have  returned  it ;  if  the  defendants  were 
to  return  it  when  the  bills  were  paid,  it  follows  it  must  be 
returned  if  they  release  the  acceptor  of  the  bills.  The  case, 
he  contended,  is  the  same  as  if  the  plaintiff  had  given  a  bond 
for  the  payment  of  the  bills,  and  Mr.  Petheram  argued  that, 
as  soon  as  the  position  of  the  principal  debtor  is  altered,  the 
surety  is  released;  therefore  the  £2,500  ought  to  be  re- 
turned. Upon  a  proper  interpretatioa  of  these  documents, 
this  is  not  the  position  of  the  parties.  The  agreement  be- 
tween the  defendants  and  Santayana  was  assented  to  by  the 
plaintiff,  and  the  plaintiff  m\ist  be  taken  to  have  agreed  to 
that  being  done  which  the  law  of  the  country  required  should 
be  done ;  therefore,  he  being  a  primary  debtor  is  liable  for 
the  sum  which^^  agreed  to  make  good. 
Brett  and  CmTOX,  L.JJ.,  concurred. 

Judgment  affirmed. 

Solicitors  for  plaintiff:  Nicol^  Son  &  Jones. 
Solicitors  for  defendants :  Mackrell  &  Co. 

See  ante,  p.  46. 


[8  Common  Pleas  Division,  833.] 
Feb.  15»  1878. 

333]      *MEYERnoFF  and  Another  v.  Froehlich. 

Statute  of  Limitations — Promise  to  revive  a  debt  under  9  Geo.  4,  c.  14,  «.  1-^ 
Conditional  Promise. 

In  May,  1874,  the  defendant,  in  answer  to  a  demand  of  a  debt  incurred  by  him  in 
18C5,  wrot43  to  the  plaintiffs  as  follows, — "  Believe  me  that  1  never  lose  out  of  fis^ht 
my  oblif^utions  towards  you,  and  that  I  shall  be  glad,  as  soon  as  my  position  be- 
comes somewhat  better,  to  bepin  attain  and  continue  with  my  instalments.*'  It  waa 
admitted  that  in  one  year  since  1874  the  defendant's  income  had  been  £14- more 
than  it  was  and  since  had  been  : 

Held,  that,  assuming  the  letter  to  amount  to  such  an  acknowle<lgment  as  to  war- 
rant the  inference  of  a  promise  to  pay,  it  was  a  conditional  promise  only,  and  there 
was  no  afBrmative  proof  of  the  substantial  fulfilment  of  the  condition. 

Statement  of  claim.  1.  The  plaintiffs  are  merchants 
at  Aix-la-Chapelle,  in  Germany,  and  the  defendant  lives  in 
Manchester. 

2.  Previously  to  the  year  1865,  the  plaintiffs  had  lent  the 
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defendant  divers  large  sums  of  money,  and  on  the  30th  of 
June,  1866,  there  was  a  balance  including  interest  due  "from 
the  defendant  to  the  plaintiffs  of  7,218  German  thalers  23 
silbergroschen. 

3.  The  defendant  admitted  the  amount  to  be  correct^  and 
promised  to  pay  it. 

4.  Since  the  30th  of  June,  1865,  the  defendant  has  paid 
to  the  plaintiffs  1,510  thalers  7  silbergroschen  on  account  of 
the  said  debt  and  interest,  the  last  payment  having  been 
made  on  the  13th  of  January,  1870. 

6.  The  following  correspondence  has  passed  between  the 
plaintiffs  and  the  defendant : 

Aachen^  May  23eZ,  1874. 
Mr.  R.  Froehlich,  Manchester, — 

We  are  now  such  a  long  time  without  hearing  from  vou 
and  without  the  promised  instalment  that  we  are  compelled 
to  summon  you  to  begin  as  quick  as  possible  with  your  pay- 
ments, as  we  should  otherwise  be  obliged  to  cause  you  un- 
pleasant consequences. 

Meyerhoff  &  Jos.  Salomon. 

Manchester^  29th  May,  1874. 
My  dear  Mr.  Salomon, — 

Your  letter  arrived  during  my  absence  from  Manches- 
ter. I  am  not  surprised  at  your  being  vexed  that  I  did  not 
yet  continue  my  instalments  and  so  prove  you  my  good- 
will. But,  what  can  I  do  if  I  don't  possess  the  necessary 
means  to  do  so  ;  and  that  is  really  the  case.  You  will  find 
it  inconceivable,  but  it  is  *neverthele8S  true.  I  am  [334 
nothing  more  than  properly  said  a  single  paid  clerk,  in  a  re- 
sponsible and  important  position  its  true,  but  badly  paid ; 
and,  even  after  several  years  staying  at  H.  &  W.'s,  there  is 
not  to  be  reckoned  upon  any  important  amelioration.  And, 
why  then  do  I  not  give  up  such  a  situation?  Because  I 
could  not  yet  find  another  suitable  one.  As  to  salary  I  am 
not  better  remunerated  to-day  than  I  was  three,  four  years 
ago  ;  and,  if  I  could  then  send  you  something,  it  wa-s  simply 
because  I  was  travelling  nearly  the  whole  year  on  the  firm's 
expenses,  while  now  it  is  just  the  reverse,  for  I  am  nearly 
the  whole  year  at  home  spending  on  the  most  economic 
manner  my  wages,  the  small  amount  of  which  I  am  ashamed 
to  name.  It  is  true,  since  a  few  years  I  have  a  right  to  a 
small  tantreme,  i.e.,  in  theory,  but  not  in  reality,  because  of 
the  net  profit  which  I  partake  in  a  small  degree  being  ab- 
sorbed by  losses  which  I  deserved  neither  in  a  direct  or  indi- 
rect manner,  but  which  nevertheless  count  to  my  preiudice. 
30  Eno.  Rep.  20 
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After  more  or  less  time  it  will  I  hope  and  trust  change,  be- 
cause the  position  I  am  in  presently  does  not  allow  me  even 
to  give  anything  to  my  family.  Fortunately,  through  their 
working  successfully,  their  maintenance  does  not  depend 
upon  me.  Believe  me  that  I  never  lose  out  of  sight  my  ob- 
ligations towards  you,  and  that  I  shall  be  glad,  as  soon  as 
my  position  becomes  somewhat  better,  to  begin  again  and 
continue  with  my  instalments. 

Robert  Froehlich. 

AacheUy  July  Uh^  1876. 
Mr.  Robert  Froehlich,  Manchester, — 
Not  having  yet  made  any  arrangements  for  the  instal- 
ments of  what  you  owe  us,  and  what  you  call'yourself  a 
debt  of  honor,  we  again  request  you  to  begin  with  them  im- 
mediately. We  should  much  regret  if  you  would  cause  to 
yourself  some  unpleasantness. 

Meyerhoff  &  Jos.  Salomon. 

Aachen^  July  19th,  1876. 
Mr.  Robert  Froehlich,  Manchester, — 
Without  your  reply  to  our  letter  of  the  4th  instant,  we 
request  you  by  the  present  to  begin  without  delay  with  the 
payments  on  account,  in  order  that  we  shall  not  be  com- 
pelled to  cause  you  some  unpleasantness. 

Meyerhoff  &  Jos.  Salomon. 

Manchester^  July  2Sth'y  1876. 
Messrs.  Meyerhoff  &  Jos.  Salomon,  Aix-la-Chapelle, — 
Your  favor  of  the  19th  was  handed  me  over  at  my  re- 
turning here.  You  refer  to  your  favor  of  the  4th,  which  if 
sent  me  after  has  missed  reaching  me.  On  the  evening  of 
the  24th  of  March  last  at  Aachen  I  exposed  to  your  Mr. 
Meyerhoff  my  position,  which  since  little  bettered. 

R.  Froehlich.. 

AacheUy  July  31sty  1876. 
Mr.  R.  Froehlich,  Manchester, — 
Yours  of  the  28th  instant  is  to  hand.  We  cannot  be 
satisfied  with  the  short  explanation  you  give  us  therein. 
At  you  last  being  here  you  told  our  Mr.  Meyerhoff  that  you 
hoped  soon  being  able  to  begin  with  the  payments.  We  re- 
quest you  most  urgently  to  make  true  that  utterance,  being 
otherwise  compelled  to  cause  you  inconvenience. 

Meyerhoff  &  Jos.  Salomon. 

335]  *  Aachen,  August  Sth,  1876. 

Mr.  Robert  Froehlich,  Manchester, — 
We  are  still  without  your  reply  to  our  letter  of  the  31st 
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last  month.  We  declare  you  herewith  that  we  shall  let  us 
no  more  any  longer  divert,  and  request  you  to  tell  us 
whether  you  think  or  not  to  settle  the  affair  in  question,  in 
order  that  we  may  take  steps  in  consequence. 

Meyerhoff  &  Jos.  Salomon. 

Aachen^  September  QtJi^  1876. 
Mr.  R.  Froehlich,  Manchester, — 
As  you  did  not  reply  to  our  sundry  letters,*we  beg  to 
inform  j'^ou  that,  if  you  should  not  prefer  an  amicable  ar- 
rangement with  us,  we  shall  send  your  firm  your  letter  of 
August  11th,  1855,  with  the  acknowledgment  of  the  debt 
and  the  assurance  given  to  us  therein  that,  in  consideration 
of  our  indulgence,  you  would  answer  our  claims,  and  that 
we  shall  ask  for  its  interference. 

Meyerhoff  &  Jos.  Salomon. 

Manchester^  September  IBth,  1876. 

Messrs.  Meyerhoff  &  Jos.  Salomon,  Aachen, —    . 

I  beg  to  acknowledge  the  receipt  of  your  favor  of  the 
9th  instant,  which  I  omitted  doing  respecting  your  anterior 
letters  because  my  answers  would  necessarily  have  only  been 
a  repetition  of  my  former  statements,  which  are  founded 
upon  facts,  and  which  would  have  been  as  unsatisfactory 
for  me  to  make  as  for  you  to  receive.  My  considerations 
for  you  are  unchanged ;  and,  if  I  cannot  prove  them  prac- 
tically, the  reason  of  it  is  that  I  spent  seven,  eight  valuable 
y**ars  with  vain  hopes  and  promises.  Since  the  present  year 
I  find  myself  in  a  more  hopeful  sphere,  which,  as  soon  as 
the  general  commercial  crisis  gives  way,  will  render  to  me 
more  than  necessary  for  living. 

With  full  of  esteem,  I  subscribe  myself 

Robert  Froehlich. 

6.  The  plaintiffs  rely  on  the  said  correspondence  to  take 
the  case  out  of  the  Statute  of  Limitations. 

7.  The  plaintiffs  will  also,  if  necessary,  contend  that,  if 
the  promises  in  the  defendant's  letters  are  conditional,  the 
conditions  have  been  fulfilled. 

The  plaintiffs  claim  on  a  balance  of  principal  and  inter- 
est the  amount  of  English  money  equivalent  to  9,897  thalers 
18J  silbergroschen,  no  part  of  whicn  has  been  paid  by  the 
defendant. 

Statement  of  defence.  1.  In  the  year  1864,  the  defendant 
was  carrying  on  business  in  America  as  a  merchant  and  ship- 
per and  exporter  of  produce,  and  whilst  so  carrying  on 
Dusiness  it  was  agreed  between  him  and  the  plaintiffs  that 
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purchases  of  produce  and  oil  should  be  made  by  the  de- 
fendant in  America  on  the  joint  account  and  risk  of  the 
plaintiffs  and  defendant. 

2.  In  pursuance  of  that  agreement,  and  not  otherwise,  the 
336]  *plaintiffs  from  time  to  time  did  previous  to  the  year 
1865  make  remittances  of  money  to  the  defendant  for  the 

Eurpose  of  purchasing  as  aforesaid  on  the  joint  account  of 
imself  and  the  plaintiffs,  and  that  such  remittances  were 
duly  applied  by  him  for  the  purposes  for  which  he  received 
them. 

3.  The  accounts  relating  to  these  joint  purchases  and  of 
the  outturn  thereof  have  not  been  made  up  or  rendered ; 
and  it  is  not  the  fact,  as  alleged,  that,  on  the  30th  of  June, 
1865,  there  was  a  balance  (including  interest)  due  from  the 
defendant  to  the  plaintiffs  of  7,218  thalers  23  silbergroschen. 
Neither  is  it  the  fact  that  the  defendant  has  admitted  such 
sum  to  be  due  or  the  account  to  be  correct ;  nor  has  the  de- 
fendant promised  to  pay  it. 

4.  The  plaintiffs  did  not  either  previously  to  the  year  1865 
or  at  any  other  time  lend  the  defendant  divers  large  or  any 
other  sums  of  money;  and  the  defendant  says  that  he  did 
not  pay  to  the  plaintiffs  the  sum  of  1,510  thalers  7  silber- 
groschen on  account  of  the  sum  of  7,218  thalers  23  silber- 
groschen, but  that  such  payment  was  made  by  him  in  satis- 
faction and  discharge  of  moneys  advanced  by  the  plaintiffs 
for  the  private  and  family  expenses  of  the  defendant,  and 
that  the  plaintiffs  received  such  moneys  from  the  defendant 
for  such  purposes,  and  not  for  any  other  purpose  ;  and  the 
defendant  says  that  he  has  repaid  the  plaintiffs  for  all 
moneys  advanced  or  paid  by  them  to  or  for  his  use. 

6.  The  plaintiffs'  claim  in  this  action  is  barred  by  the 
Statute  of  Limitations. 

6.  The  defendant  does  not  admit  the  alleged  correspond- 
ence referred  to  in  the. fifth  paragraph  of  the  statement  of 
claim,  and  contends  that  the  alleged  correspondence  does 
not  take  the  plaintiffs'  claim  in  this  action  out  of  the  Statute 
of  Limitations  ;  and  he  says  that  no  promises  contained  in 
the  alleged  correspondence  have  been  fulfilled.     Issue. 

Upon  motion  for  judgment  before  Denman,  J.,  on  the 
15th  of  February,  1878,  it  was  admitted  that  at  the  date  of 
the  letter  of  the  9th  of  May,  1874,  the  defendant  was  re- 
ceiving at  the  rate  of  £200  per  annum  for  commission  ;  and 
that  subsequently  to  1874,  he  had  received  £214  in  one  year. 
It  was  also  admitted  that,  on  the  11th  of  August,  1867,  there 
was  due  to  the  plaintiffs  7,218  thalers  23  silbergroschen,  on 
337]    a  current  account  at  interest,  and  *that  payments 
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were  made,  and  a  balance  was  due  as  in  the  indorsement  on 
the  writ. 

C.  Russell,  Q.C.,  and  Ch'ompton,  for  the  plaintiffs:  The 
acknowledgment  to  take  a  case  out  of  the  Statute  of  Limita- 
tions need  not  amount  to  a  direct  promise  to  pay:  it  is 
enongh  if  a  promise  can  be  inferred  from  the  letter :  Collis 
V.  StacJc  (') ;  Lee  v.  Wihnot  (') ;  Chasemore  v.  Turner  (*).  In 
CoWs  V.  8tack{^\  Pollock,  C.B.,  says :  '* The  letter  contains 
a  distinct  acknowledgment,  with  a  promise  to  pay.  No 
particular  form  of  words  is  required  to  constitute  a  promise. 
'AH  will  be  right'  must  be  understood  by  everybody  to 
mean  'you  will  be  paid.' "  The  letter  of  the  29th  of  May, 
1874,  contains  an  absolute  and  unqualified  admission  that 
the  debt  is  due, — at  least  as  absolute  as  that  in  Skeet  v.  Lind- 
say i^\  In  giving  judgment  in  that  case,  Cleasby,  B.,  quotes 
tlie  language  of  Mellish,  L.J.,  in  Re  River  Steamer  Co.^ 
MitchelVs  Claim  {^):  '*. There  must  be  one  of  these  three 
things  to  take  the  case  out  of  the  statute, — either  there  must 
be  an  acknowledgment  of  the  debt  from  which  a  promise  to 
pay  is  to  be  implied, — or,  secondly,  there  must  be  an  uncon- 
ditional promise  to  pay  the  debt, — or,  thirdly,  there  must 
be  a  conditional  promise  to  pay  the  debt,  and  evidence  that 
the  condition  has  been  performed."  Assuming  this  to  be  a 
conditional  promise,  to  pay  when  the  defendant's  circum- 
stances became  ''somewhat  better,"  there  was  evidence  by 
the  admission  that  that  condition  was  fulfilled. 

Hopwood^  Q.C.,  for  the  defendant:  The  letters  relied  on 
contain  no  such  acknowledgment  as  to  warrant  the  inference 
of  a  promise  to  pay  the  debt. 

Denman,  J.:  Kegard  being  had  to  the  statement  of 
claim,  and  the  admissions  agreed  to  at  the  trial,  I  think 
there  can  be  no  doubt  that  I  ought  to  give  judgment  for  the 
defendant.  The  passage  in  the  letter  of  the  29th  of  May, 
1874^  which  is  mainly  relied  on,  is  as  follows, — "  Believe  me 
that  I  never  lose  o\xt  of  sight  my  obligations  towards  you, 
and  that  I  shall  be  glad,  as  soon  as  my  position  becomes 
somewhat  better,  to  begin  again  and  continue  with  my  instal- 
ments." Now,  Chasemore  v.  Turner  (")  *is  a  distinct  [338 
authority  to  show  that  a  mere  reference  to  "obligations" 
will  not  do ;  but  that  there  must  be  such  an  acknowledg- 
ment of  a  debt  as  that  a  promise,  absolute  or  conditional,  to 
pay  may  be  inferred.  Even  assuming  that  there  is  any- 
thing in  the  language  of  that  letter  from  which  a  promise  to 

O  1  H.  <&  N..605;   26  L.  J.  (Ex.),  188.         (»)  Law  Rep.,  10  Q.  B.,  500;  14  Eng. 
(«)  Law  Rep.,  1  Ex.,  864.  .     Rep.,  304. 

(*)  2  Ex.  D.,  814;  20  Eng.  Rep.,  564.  (»)  Law  Rep.,  6  Ch.,  at  p.  828. 
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pay  could  be  implied,  it  is  clearly  only  a  conditional  one, 
"as  soon  as  my  position  becomes  somewhat  better," — as 
soon  as  a  future  uncertain  event  shall  take  place.  Then, 
look  at  the  facts  proved  and  admitted,  to  see  if  there  has 
been  any  affirmative  proof  that  the  condition  has  happened. 
It  seems  that  during  one  year  the  defendant's  position  was 
bettered  to  the  extent  of  £14.  In  one  sense,  no  doubt,  the 
man's -position  was  bettered:  but  that  is  hardly  evidence 
that  would  warrant  a  jury  in  finding  that  the  defendant's 
position  had  been  substantially  bettered  so  as  to  satisfy  tl)e 
condition.  After  all,  it  is  a  vague  and  loose  expression  ; 
and,  looking  at  the  rest  of  the  correspondence  between  the 
parties,  it  can  hardly  be  said  that  the  defendant  was  in  a 
better  position  at  the  time  the  action  was  brought  than  he 
was  in  when  he  wrote  that  letter.  In  his  letter  of  the  15th 
of  September,  1876,  the  defendant  writes, — "  Since  the  pres- 
ent year  I  find  myself  in  a  more  hopeful  sphere,  whicu,  as 
soon  as  the  general  commercial  crisis  gives  way,  will  render 
to  me  more  than  necessary  for  living."  Upon  the  whole,  I 
see  nothing  which  ought  to  be  left  to  a  jury  as  aflBrmative 
evidence  that  the  condition  of  the  defendant  had  become  so 
really  and  substantially  bettered  as  to  satisfy  the  condition 
upon  which  his  liability  to  pay  the  debt  was  to  revive.  It 
is  not  necessary,  however,  to  go  so  far.  Being  in  the  posi- 
tion of  a  jury,  to  draw  inferences  of  fact,  the  inference  I 
draw  is  that  there  is  nothing  in  the  facts  which  appeared 
before  me  from  which  I  could  aflBrmatively  say  that  the  de- 
fendant is  in  a  better  position  than  he  was  in  on  the  29th  of 
May,  1874.  I  therefore  give  judgment  for  the  defendant, 
with  costs. 

JitdgmentfoT  the  defendant. 

Solicitors  for  plaintiffs:  Pritchard^  Englefield  &  Co.^  for 
Edwin  Storer,  Manchester.    . 

Solicitors  for  defendant:  Chester  &JOo,^  for  John  Far- 
rington,  Manchester. 

See  20  Eng.  Rep. ,  568  note.  when   applicable,   is  8ometbin«r  more 

A  debt  is  not  destroyed  by  the  run-  than  presumptive  evidence  of  payment, 

ning  of  the  statute  of  limitations,  but  It  is  a  complete  bar  to  the  recov^MV  of 

the  right  of  action  or  remedy  is  lost.  the    debt,    and    no  admission    of    the 

When  that  is  restored,  the  declara-  debtor  will  avoid  the  discharge,  unless 

tion  is  still  ou  the  original  contract,  under   circumstances  that  indicate  an 

and  not  upon  the  acknowledgment  or  ackuowledgment  of   the    debt,   and   a 

new    promise.      Such  acknowidgment  willingness  to  pay  the  same  :    Fiske  r. 

is  but  a   waiver  of  the  statutory  de-  Hibl)ard,  45  N.  Y.  Superior  Tt.  K.,  8:jl. 

fence  :    Wesuer  v.  Stein  &  (irunawalt,  The   failure  of   a   guardian   t^)   .«?ue 

07  Penn.  St.  Rep.,  322.  upon  a  claim  due  his   ward,  until  his 

The  New  York  statute  of  limitations,  right  of  actiou  as  guardian  is  barred 
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by  the  statute  of  limitations,  does  not 
prejudice  the  right  of  the  ward,  against 
whom  the  statute  does  not  operate,  un- 
til he  is  relieved  of  his  disability  : 
Eckford  v.  Evans,  56  Miss..  18. 

A  promise  to  pay,  to  take  a  debt  out 
of  the  statute,  ought  to  be  made  under 
circumstances  which  indicate  an  actual 
intention  to  pay  :  McKinney  v.  rinyder, 
78  Penn.  St.  R.,497  ;  Riggst).  Roberts, 
85  N.  C.  152. 

Certain  drafts  drawn  by  defendant 
and  indorsed  by  one  B.,  having  been 
protested,  plaintiff,  the  holder  of  the 
drafts,  in  considemtiou  of  a  convey- 
ance of  certain  land  to  it  by  B.,  re- 
leased him  from  all  liability,  and 
agreed  to  pay  him  one  half  of  the 
amount  which  should  thereafter  be 
oollected  from  defendant.  Thereafter 
defendant  conveyed  certain  lands  to 
B.'s  son  in  satisfaction  of  B.'s  claim 
against  him : 

Held,  that  this  latter  transaction  was 
not  a  payment  on  the  original  claim, 
from  which  a  promise  to  pay  the  resi- 
due could  be  implied :  First  National, 
etc.,  V.  Smith,  13  N.  Y.  Weekly  Dig., 
574. 

An  unaccepted  offer  to  convey  land 
in  discharge  of  a  debt,  is  not  such  an 
acknowledgment  as  will  take  the  case 
out  of  the  statute  of  limitations  :  Riggs 
t.tRoberts,  14  Chic.  Leg.  News,  222, 
85N.  C.  152. 

An  acknowledgment  of  a  debt,  to 
take  it  out  of  the  statute  of  limit^t- 
tiona,  must  be  made  to  the  creditor  or 
his  agent  :  McKinney  v.  Snyder,  78 
Penn.  St.  R.,  497. 

An  acknowledgment  of  a  debt  made 
to  the  agent  of  the  creditor,  without 
the  knowledge  of  the  debtor  that  he 
was  such  agent,  has  no  more  force  than 
if  made  to  a  stranger  :  McKinney  v. 
Snyder,  78  Penn.  St.  R.,  497. 

Where  an  acknowledgment  or  ad- 
mission is  relied  on,  to  avoid  the  bar 
of  the  statute  of  limitations,  in  the  ab- 
sence of  an  express  promise  to  pay  the 
debt,  it  mast  amount  to  a  clear  and 
unambiguous  recognition  of  an  exist- 
ing debt,  so  distinct  and  expressive  as 
to  preclude  hesitation  as  to  the  debtor's 
meaning,  and  as  to  the  particular  debt 
to  which  it  applies.  It  must,  more- 
over, be  consistent  with  a  promise  to 
pay:  Wesner  v.  Stein  &  Grunawalt,  97 
Penn.  St.  R.,  322. 


Where  a  caase  of  action  is  barred 
by  the  statute  of  limitations,  unless  an 
express  promise  is  made  by  the  debtor 
to  pay,  an  acknowledgment  by  him 
sufficient  to  remove  the  bar  under  sec. 
895  of  the  Code  of  Civil  Proc,  must 
be  such  that  the  law  will  imply  a 
promise  to  pay  the  debt  :  Stoker  t?; 
Walters,  12  N.  Y.  Weekly  Dig.,  321. 

An  express  promise  to  pay  is  not, 
however,  necessary,  when  the  same 
can  be  implied  from  the  acknowledg- 
ment of  a  present  indebtedness  :  Flske 
V.  Hibbard,  45  N.  Y.  Superior  Ct.  R.. 
331 ;  Kincaid  «.  Archibald,  10  Hun,  9, 
78N.  Y.,189. 

See  Riggs  «.  Robert8,»85  N.  C,  152. 

Part  payment  of  a  debt  is  a  suffi- 
cient acknowledgment  of  its  existence, 
from  which  to  infer  a  promise  to  pay. 
But  such  payment,  in  order  to  have 
such  effect,  must  be  made  to  the  cred- 
itors or  his  known  agent,  by  the  debtor 
himself,  or  by  some  person  authorized 
to  act  for  him. 

If  such  part  payment  be  made,  not 
by  the  direction  of  the  debtor,  but  in 
his  presence  and  hearing,  without  any- 
thing on  his  part  indicating  that,  he 
does  not  participate  in  it,  this  fact  may 
be  submitted  to  the  jury  as  evidence 
of  a  promise  on  the  part  of  the  debtor 
to  pay,  so  as  to  avoid  the  running  of 
the  statute. 

The  giving  of  instructions  by  the 
surety  upon  a  note,  against  which;  as 
to  him,  the  statute  of  limitations  has 
run,  to  obtain  for  him  a  judgment 
against  the  maker  of  the  note,  in  order 
to  render  him  secure  in  relation  thereto, 
should  be  submitted  to  the  jury  as  evi- 
dence of  an  acknowledgment  or  prom- 
ise on  his  part  to  pay  the  debt  to  the 
holder  of  the  note  :  Wesner  v.  Stein  & 
Grunawalt,  97  Penn.  St.  R.,  322. 

The  new  promise,  which  will  revive 
a  debt  extinguished  by  bankruptcy, 
must  be  distinct  and  specific  ;  and  a 
mere  acknowledgment  of  the  debt, 
though  implying  a  promise  to  pay,  is 
not  sufficient :  Riggs  i>.  Roberts,  85 
N.  C,  152. 

E.,  being  indebted  to  H.,  wrote  to 
her  a  letter  containing  the  following 
language,  which,  it  is  claimed,  was 
evidence  of  a  new  promise,  or  an  ac- 
knowledgment of  the  debt,  and  took 
the  claim  out  of  the  operation  of  the 
statute  of   limitations,   which    would 
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have  barred  it  otherwise,  to  wit :  * '  I 
wrote  to  Mr.  M.  about  the  Ist  inst.,  to 
know  how  I  should  send  the  money, 
and  have  not  heard  from  him.  I  am 
going  to  A.  to-morrow,  and  will  send 
fifty  dollars,  which  is  all  I  can  possibly 
spare  at  present." 

Held,  that  this  is  not  a  sufficient 
writing  to  affect  the  operation  of  the 
statute  of  limitations :  Eckford  «. 
Evans,  56  Mi89..  18. 

To  avoid  the  bar  imposed  by  the 
statute  of  limitations,  and  as  an  inde- 
pendent ground  of  recovery,  the  fol- 
lowing letter  from  the  defendant  to 
the  plaintiff,  of  date  May  21st,  1868. 
was  relied  up>on  :  "Gentlemen — In  re- 
ply to  your  favor  of  the  22d  instant, 
you  will  please  to  withdraw  your  draft 
of  $814.37  upon  me,  as  I  cannot  pay 
for  the  present.  As  soon  as  I  have  the 
money  I  shall  remit." 

Held,  that  such  letter  was  too  indefi- 
nite, either  to  avoid  the  statutory  bar 
as  against  the  account,  or  to  sustain 
an  action :  Sedgwick  v»  Gerding,  55 
Geo.,  264. 

The  provision  of  the  code  (old  code, 
§  UO;  new  code,  §  395)  req[uiring  a 
written  acknowledgment  or  promise, 
to  take  a  case  out  of  the  statute  of 
limitations,  does  not  require  that  the 
time  when  the  acknowledgment  or 
promise  w^  made  should  appear  in 
the  writing,  or  be  evidenced  by  writ- 
ing ;  if,  therefore,  a  writing  containing 
either  of  the  prescribed  requisites  is 
without  date,  or  if  the  date  stated  is 
erroneous,  parol  evidence  may  be  given 
of  the  time  when  it  was  executed: 
Kincaid  €.  Archibald.  73  N.  Y.,  189, 
affirming  10  Hun,  9 ;  Stanford  e.  An- 
drews, 12  Heisk.,  664, 

To  remove  the  bar  of  the  statute  of 
limitations,  plaintiff  introduced  a  let- 
ter from  defendant,  in  which  defend- 
ant said,  "in  regard  to  settlement," 
that  he  was  "  ready  any  day  after  that 
week,"  and  **  willing  to  leave  it  out  to 
be  settled."  but  that  he  thought  it 
would  be  better  "to  settle  it  them- 
selves," if  they  could  ;  and  that  he  did 
not  see  where  plaintiff  got  his  state- 
ment of  what  had  been  put  upon  the 
farm  ;  and  asked  when  plaintiff  would 
"look  the  business  over."  Held,  that 
the  letter  was  an  admission  of  the  ex- 
istence of  an  unsettled  account,  and  an 
expression  of   willingness  to  pay  the 


balance  that  might  be  found  due.  and 
that  it  took  the  plaintiff's  claim  out  of 
the  statute:  Bliss  9.  Allard,  49  Verm., 
350. 

Where  the  debtor  wrote  to  the  cred- 
itor in  regard  to  the  debt,  "  I  am  well 
aware  that  I  owe  you  for  the  money 
borrowed.  As  you  have  the  figures,  I 
wish  you  would,  at  your  leisure,  make 
out  a*  statement  of  what  you  consider 
my  indebtedness  to  you,  and  send  it  to 
me,  resting  assured  that  in  all  money 
matters  I  want  to  act  honestly  toward 
everybody."  Held,  that  these  state- 
ments were  a  sufficient  acknowledg- 
ment of  a  present  indebtedness,  and 
from  which  a  promise  to  pay  might  be 
implied:  Fiske  v.  Hibbard,  45  N.  Y. 
Superior  Ct.  R.,  331.       , 

A  barred  debt  will  be  revived  by  an 
acknowledgment  of,  and  provision  for 
it,  in  a  deed  of  trust:  Stanford  v. 
Andrews,  12  Heisk.  (Tenn.),  664. 

But  see  Pole  c.  Simmons,  49  Md.,  14. 

Where  an  executor,  in  preparing  an 
inventory  of  the  estate,  included  therein 
a  promissory  note  given  by  him  to  the 
testator,  which  was  then  barred  by 
statute  ;  held,  that  this  was  a  sufficient 
acknowledgment  in  writing,  within  sec- 
tion 110  of  the  old  code  (new  code, 
§  395),  to  remove  tiie  bar  of  the  statute 
of  limitations:  Ross  v.  Ross,  6  Hun, 
80;  Morrow  v.  Morrow,  12  id.,  386; 
Clark  V.  Van  Amburgh,  14  id.,  557. 

The  running  of  the  statute  of  limita- 
tions of  two  years  and  six  months,  is  not 
prevented  by  the  administrator  taking 
the  creditor  to  his  attorney  and  direct- 
ing the  latter  to  pay  the  claim  out  of 
certain  moneys  due  the  estates,  when 
collected  ;  nor  by  writing  on  the  back 
of  the  claim,  "  I  request  that  no  suit 
shall  be  brought  on  this  note,  and  agree 
that  the  statute  shall  not  run  against 
it ;  I  will  pay  it  soon." 

The  specific  mention  of  a  claim,  with- 
out disputing  its  validity,  in  the  bill  of 
an  administrator  to  reach  realty,  may 
save  the  bar  of  the  statute  as  against 
the  administrator,  and  the  adult  heirs 
who  make  no  issue  by  answer,  or  cross 
bill,  but  not  against  an  infant  defend- 
ant :  Woodfin  v.  Anderson,  2  Tenn. 
Chy.  R.,  381. 

It  is  essential  to  the  admissibility  of 
the  promise  or  acknowledgment  of  one 
of  several  administrators,  in  a  suit 
against  all,  to  take  the  case  out  of  the 


Vol  mj 


COMMON  PLEAS  DIVISION. 


209 


Saxby  v.  Easterbrook. 


1878 


statute  of  limitations:  Ist.  That  the 
original  debt  be  proved  aliunde; 
2d.  That  the  promise  or  acknowledg- 
ment occur  before  the  debt  be  barred 
bj  the  statute  ;  and  3d.  That  the  ad- 
mission be  made  witl^in  three  years  be- 
fore the  commencement  of  the  suit : 
Pole  f?.  Simmons,  etc.,  49  Md.,  14. 

Prior  to  the  execution  of  the  bond 
and  mortgage  to  secure  the  indebted- 
ness which  formed  the  consideration 
for  those  instruments,  the  obligor,  A. , 
took  out  a  policy  of  insurance  upon  his 
life.  This  was  subsequently  held  as 
collateral  for  the  bond  and  mortgage. 
The  policy  was  forfeited  by  reason  of 
failure  to  pay  the  premiums.  The 
time  of  such  failure  did  not  appear. 
Pluntiff,  in  October,  1866,  received 
from  the  insurer  a  sum  of  money  by 
reason  of  the  policy.  Held,  that  this 
payment  did  not  avail  to  save  the  right 
of  action  from  the  bar  of  the  statute. 

It  seems,  that  the  getting  of  the  pol- 
icy and  the  payment  of  the  premiums 
might  have  had  that  effect  had  it  ap- 
peared that  they  were  acts  of  A.  within 
twenty  years,  but  the  payment  of  money 
by  another,  as  a  result  of  a  prior  act, 
would  not  have  that  effect. 

Also  held,  that  the  fact  that  plain- 
tiff told  A.  of  this  payment  and  that 
he  made  no  reply,  did  not  make  it  a 


payment  by  him  :  Acker  v.  Acker,  81 
N.  Y..  143. 

The  obstruction  of  the  statute  may 
be  removed  by  an  act  of  partial  pay- 
ment, proved  to  have  been  made  at  a 
time  commencing  from  which  the  pre- 
scribed limitation  would  not  have  ex- 
pired at  the  beginning  of  the  action  ; 
but  the  burden  is  upon  the  plaintiff  to 
show  that  the  partial  payment  was  made 
at  such  a  time  as  to  save  the  debt  from 
the  operation  of  the  statute  :  Riggs  «. 
Roberts,  85  N.  C.  152. 

When  a  new  promise  is  relied  on  to 
take  a  debt  out  of  the  operation  of  the 
statute ,  of  limitations,  and  the  new 
promise  is  a  conditional  one,  the  plain- 
tiff cannot  recover  unless  he  proves 
performance  of  the  condition.  Proof 
of  promise  only  is  not  sufficient.  A 
promise  to  settle  a  demand  when  I  am 
able,  is  not  sufficient  to  take  a  case 
out  of  the  operation  of  the  statute  of 
limitations  without  proof  of  defend- 
ant's ability  to  pay  :  Mattocks  v,  Chad- 
wick,  71  Maine,  318. 

A  debtor,  whose  debt  was  barred  by 
the  statute  of  limitations,  said  to  his 
creditor  with  regard  to  it,  "I  will  pay 
it  as  soon  as  possible."  Held,  to  be  a 
sufficient  acknowledgment  of  the  debt 
to  take  it  out  of  the  statute  :  Norton  v, 
Shepard,  13  Reporter,  70,  48  Conn.,  141. 


[3  Common  Pleas  Division,  389.] 
March  25, 1878. 

*Saxby  v.  Easterbrook  and  Hannaford.      [339 

JJbd  injurums  to  Plaintiff'  i7i  hi*  Trade — Injttnetion  to  restrain  future  Publication — 
Judicature  Ad,  1873,  8.  25,  suba,  8. 

The  court  has  power  to  issue  an  injunction  to  restrain  a  defendant  from  publishing 
of  the  plaintiff,  to  the  injury  of  his  trade,  matter  which  a  jury  have  found  to  be 
libellons. 

Semhle,  that  this  power  may  be  exercised  by  the  judge  who  tries  the  cause. 

Prudential  Awurance  Co.  v.  Knott  (10  Ch.,  142;  11  Eng.  R.,  498,)  and  Thorleife 
CattU  Food  Co.  V.  Ifassam  (6  Ch.,  682 ;  23  Eng.  R.,  182,)  considered. 

Statement  op  claim.  1.  The  plaintiff,  at  the  times  of 
the  committing  by  the  defendants  of  the  acts  hereafter  com- 
plained of,  was  and  still  is  one  of  a  firm  of  engineers  and 
makers  of  railway  point  and  signal  locking  apparatus  carry- 
ing on  that  business  at  Kilburn,  under  the  name  of  Saxby 
&  Parmer. 

30  Eng.  Rep,  27 
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2.  The  defendants  carried  on  and  still  carry  on  the  busi- 
ness of  railway  point  and  signal  apparatus  makers. 

3.  Before  the  committing  by  the  defendants  of  the  said 
acts,  the  plaintiff  had,  on  the  26th  of  March,  1867,  pre- 
sented to  the  Queen  ^  petition  showing  that  he  was  in  pos- 
session of  an  invention  therein  mentioned,  and  which 
invention  he  believed  to  be  of  great  public  utility,  and  stat- 
ing that  he  was  the  true  and  first  inventor  thereof,  and  that 
the  same  was  not  in  use  by  any  other  person  or  persons  to 
the  best  of  his  knowledge  and  belief  ;  and  by  the  said  peti- 
tion the  plaintiff  prayed  that  Her  Majesty  would  be  pleased 
to  grant  unto  him  her  royal  letters  patent,  &c.,  for  making 
and  vending  the  said  invention  for  the  term  of  fourteen 
years,  &c. 

4.  The  said  petition  was  accompanied  by  a  statutory 
declaration  made  by  the  plaintiff,  stating  that  he  was  in  pos- 
session of  the  said  invention,  which  he  believed  would  be 
of  great  public  utility,  that  he  was  the  true  and  first  inven- 
tor, and  that  the  same  was  not  in  use  by  any  other  person 
or  persons  to  the  best  of  his  knowledge  and  belief. 

6.  Her  Majesty  the  Queen  had  by  her  solicitor-general 
refused  the  application  of  the  plaintiff,  but  without  prej- 
udice to  his  filing  a  subsequent  application  for  Her  Ma- 
340]  jesty's  grant  to  him  of  her  *royal  letters  patent  for 
that  which  was  described  in  his  provisional  specification 
already  filed  in  support  of  the  matter  of  the  petition. 

6.  The  defendants  on  the  19th  of  July,  1876,  falsely  and 
maliciously  printed  and  published  a  libel  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning  the  said  petition 
and  the  refusal  to  grant  the  application,  containing  the 
words  and  libellous  matter  following,  that  is  to  say,  "  Lock- 
ing the  catch-rod  (meaning  the  invention  referred  to  in  the 
said  petition),  Easterbrook' s  grant  dated  13th  September, 
1867  (meaning  a  grant  by  Her  Majesty  to  Walter  Easter- 
brook, one  of  the  defendants,  for  letters  patent  of  the  sole 
privilege  to  make,  use,  exercise,  and  vend  a  certain  inven- 
tion for  a  period  of  fourteen  years,  pursuant  to  the  statutes 
in  that  case  made  and  provided).  Saxby' s  application 
(meaning  the  plaintiff's  said  petition  and  application  to  Her 
Majesty)  cancelled  by  the  Crown  on  ground  of  piracy  from 
Easterbrook  (meaning  that  the  plaintiff  had  dishonestly  and 
improperly  presented  the  said  petition,  well  knowing  that 
he  w^s  not  the  true  and  first  inventor  of  the  said  invention, 
and  that  he  had  dishonestly  and  improperly  pirated  the 
same  from  an  invention  by  VV.  Easterbrook).  Locking  be- 
fore the  lever  is  moved,  Easterbrook' s  grant  dated  the  24th 
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September,  1867,  Saxby' s  dated  24th  December,  1867. 
Locking  by  the  slotted  link  (rocker,  &c.)i  Easterbrook' s. 
patents  dated  15th  Pebrnarpr,  1868,  and  27th  May,  1872. 
Saxby's  (meaning  the  plaintiffs)  date(i  23d  January,  1874.'* 
**  Recent  judgments  of  Lord  Chancellors  Hatherley  and 
Selborne  supporting  Messrs.  Easterbrook's  claim.  The  per- 
son who  first  procures  the  Great  Seal  to  be  affixed  to  his 
letters  patent  holds  it  against  the  world.  The  Crown  could 
not  grant  a  second  patent,  in  derogation  of  one  already 
granted,  although  the  holder  of  such  first  patent  might  have 
been  second  in  date  of  application.  When  a  patent  has 
actually  been  sealed,  the  Crown  will  not  afterwards  enter 
into  the  question  whether  or  not  some  one  else  who  had  pre- 
viously applied  was  a  prior  inventor,  and  would  in  no  case 
give  a  subsequent  grant  for  the  same  thing  for  which  a 
patent  had  already  been  granted  before.  The  principle  of 
the  decision  plainly  is,  that  what  the  Crown  has  actually 
granted  cannot,  if  vested  in  the  grantee,  be  taken  away 
from  him  and  given  to  somebody  else." 

The  plaintiff  claimed  £1,000.  He  also  claimed  an  injunc- 
tion *to  be  granted  to  restrain  the  defendants  from  [341 
publishing  libels  against  the  plaintiff  and  repetitions  of 
acts  of  the  like  nature  and  description  as  those  above  stated. 

Defence.  1.  The  defendants,  as  to  par.  6  of  the  claim, 
deny  the  publication  therein  alleged  of  the  several  matters 
therein  stated,  and  the  meaning  thereof  respectively  therein 
alleged. 

There  were  various  other  allegations  of  defence,  which  in 
the  result  became  immaterial. 

At  the  trial  before  Lord  Coleridge,  C.  J.,  it  appeared  that 
the  defendants  carried  on  business  in  partnership  as  en- 
gineers and  railway  signal  manufacturers,  and  that  some 
rivalry  existed  between  them  and  the  plaintiff  who  carried 
on  a  similar  business,  and  that  the  libels  complained  of  in 
the  6th  paragraph  of  the  statement  of  claim  were  published 
by  the  defendant  Hannaford.  The  defendant  Easterbrook, 
w'ho  disclaimed  all  knowledge  of  the  publication,  was  dis- 
charged. 

The  jury  found  that  the  publications  in  question  were 
libellous,  and  a  verdict  was  taken  against  Hannaford  for 
40^.,  with  costs,  and  the  learned  judge  ordered  that  a  per- 
petual injunction  should  issue  to  restrain  him  from  publish- 
ing libels  of  the  nature  complained  of  against  the  plaintiff. 
A  doubt,  however,  having  been  suggested  as  to  the  power 
of  the  judge  at  nisi  prms  to  order  an  injunctioa  tp  iasfte, 


2]  2  COMMON  PLEAS  DIVISION.  [Vol.  IH. 

1878  Saxby  y.  Easterbrook. 

March  25.  Aston^  Q.C.  {Macrory  with  him),  pursuant  to 
notice,  moved,  *'  that  a  writ  of  perpetual  injunction  do  issue 
to  restrain  the  defendant  Hannaford  from  publishing  libels 
against  the  plaintiff  of  those  or  the  like  nature  complained 
of,  either  in  his  own  name  or  in  the  name  of  his  firm,  with 
costs."  It  was  laid  down  by  Lord  Cairns,  C,  in  Prvden- 
tied  Assurance  Co.  v.  Knott  {'\  that  the  Court  of  Chancery 
has  no  jurisdiction  to  restrain  the  publication  of  a  libel  as 
such,  even  if  it  is  injurious  to  property.  But,  in  a  subse- 
quent (iase, — ThorlAfs  Cattle  Food  Co.  v.  Massam{*),— 
Malins,  V.C.,  upon  a  motion  for  an  injunction  to  restrain 
the  issuing  of  an  advertisement  containing  false  representa- 
tions calculated  to  injure  the  plaintiffs'  trade,  held  that, 
342]  notwithstanding  *the  decision  in  Prudential  Assur- 
ance Co.  v.  Knotty),  the  court  had  since  the  Judicature  Act, 
1873,  s.  26,  subs.  8(*),  power  to  restrain  the  publication  of 
such  an  advertisement. 

[LiNDLEY,  J.:  I  am  under  the  impression  that  the  Mas- 
ter of  the  Rolls  refused  to  follow  that.] 

The  cases  of  Dixon  v.  Holden  (*)  and  Springhead  Spin- 
ning Co.  v.  Hiley  (*)  fully  support  the  view  taken  by 
Malins,  V.C. 

Macrae  Moir,  contra. 

Lord  Coleridge,  C.J.:  T  am  of  opinion  that  Mr.  Aston 
is  entitled  to  the  order  which  he  praj^s.  This  is  an  action 
for  a  libel,  in  which  the  plaintiff  claims  damages  and  an 
injunction  to  restrain  the  defendants  from  publishing  libels 
against  the  plaintiff  and  repetitions  of  acts  of  tue  like 
nature  and  description  as  those  described  in  the  statement  of 
claim,  to  the  injury  of  his  business.  An  order  to  that  effect 
was  made  bv  me  at  the  trial.  But,  inasmuch  as  it  seenied 
to  be  doubtful  whether,  upon  the  cases  in  equity,  such  an 
injunction  could  be  granted  for  the  purpose  of  restraining 
the  publication  of  a  libel,  it  has  been  judged  right  to  make 
the  application  to   the  court.     Such  cases  there  are ;  and 


Q)  Law  Rep.,  10  Ch.,  142;  11  Eng.  R.,    cause  or  matter,  to  preyent  any  threat- 
98.  ened  or  apprehended  waste  or  tr 

(«)  6  Ch.  D.,  682;  28  Eng.  R.,  182.  such  inlunction  may  be  granted, 


498.  ened  or  apprehended  waste  or  trespass, 

"       "    ~  ~  "nlunction  may  be  granted,  if  the 

(*)  Subs.  8  provides  that  "  a  mahda-    court  shall  think  fit,  whether  the  person 


mus  or  an  injunction  may  be  granted,  or  against  whom  such  injunction  is  sought 
a  receiver  a'ppointed,  by  an  interlocutory  is  or  is  not  in  possession  under  any  claim 
order  of  the  court  in  all  cases  in  which  it  of  title  or  otherwise,  or  (if  out  of  posses- 
shall  appear  to  the  court  to  be  just  or  sion)  does  or  does  not  claim  a  right  to  do 
convenient  that  such  order  should  be  the  act  sought  to  be  restrained  under 
made :  and  any  such  order  may  be  made  any  color  of  title,  and  whether  the  estates 
either  unconditionally  or  upon  such  terms  claimed  by  both  or  either  of  the  parties 
and  conditions  as  the  court  shall  think  are  legal  or  equitable.** 
just,  and,  if  an  injunction  is  asked,  either  (*)  Law  Rep.,  7  Eq.,  488. 
before  or  at  or  after  the  hearing  of  any  (^)  Law  Rep.,  6  Eq.,  561. 
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they  seem  to  me  to  have  proceeded  upon  a  perfectly  good 
gronnd,  but  one  which  is  distinguishable  in  principle  from 
the  case  now  before  us.  Libel  or  no  libel,  since  Fox's  Act, 
is  of  all  questions  peculiarly  one  for  a  jury  ;  and  I  can  well 
understand,  a  court  of  equity  declining  to  interfere  to  re- 
strain the  publication  of  that  which  has  not  been  found  by 
a  jury  to  be  libellous.  Here,  however,  the  jury  have  found 
the  matter  complained  of  to  be  libellous,  *and  it  is  [343 
connected  with  the  property  of  the  plaintiff  and  calculated 
to  do  material  injury  to  it.  It  is  that  which  is  sought  to  be 
restrained  ;  and  upon  principle  it  appears  to  me  to  be  a 
proper  thing  to  do.  My  Brotner  Lindley,  who  is  more  con- 
versant with  these  matters  than  I  am,  informs  me  that  all 
the  cases  where  the  courts  of  equity  have  refused  to  inter- 
fere were  cases  where  the  application  was  made  before  ver- 
dict. Here,  the  jury  have  found  the  publications  to  be 
libellous ;  and  they  are  eminently  calculated  to  injure  the 

flaintiff  8  property  in  the  patent  rights  which  are  assailed, 
am  unable  to  see  any  reason  why  the  injunction  prayed 
should  not  be  granted :  certainly  the  cases  cited  do  not  sup- 
ply that  reason.  If  the  cases  do  not  help  us,  they  are  not 
m  the  way  :  all  but  one  of  them  seem  to  have  been  confined 
to  interlocutory  orders,  and  in  that  one  it  was  sought  to 
restrain  the  continuance  of  waste  or  trespass.  As  to  subs. 
8  of  8.  26  of  the  Judicature  Act,  1873,  I  must  confess  I  do 
not  appreciate  its  application  to  the  matter. 

LiNDLET,  J. :  I  am  of  the  same  opinion.  I  am  not  aware 
of  any  case  in  equity  which  is  precisely  in  point.  The  prin- 
ciple upon  which  the  courts  of  equity  have  acted  in  de- 
clining to  restrain  the  publication  of  matter  alleged  to  be 
libellous,  is,  that  the  question  of  libel  or  no  libel  is  pre- 
eminently for  a  jury.  But,  when  a  jury  have  found  the 
matter  complained  of  to  be  libellous  and  that  it  affects 
property,  I  see  no  principle  by  which  the  court  ought  to  be 
precluded  from  saying  that  the  repetition  of  the  libel  shall 
be  restrained.  The  only  reason  I  can  suggest  for  not  grant- 
ing it  clearly  does  not  exist  here :  and  I  think  it  would  be 
much  to  be  regretted  if  we  felt  ourselves  compelled  to  refuse 
the  order.     It  is,  however,  hardly  a  case  for  costs. 

Order  absolute. 

Solicitors  for  plaintiff :  Faithfui  &  Co. 

Solicitor  for  defendant  Hannaford :  R.  T.  Timmins. 

SeeMoak's  Underbill  on  Torts,  110-  The  court  refused  an  injunction  to 
m,  131,  134,  694;  11  Eng.  Rep.,  498,  restrain  the  defendants  from  continu- 
502 note;  23  id.,  91  note.  ing    to    publish   statements    that  the 
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skates,  about  to  be  introdaced  by  the 
plaintiffs,  were  an  infringement  of 
the  defendants'  patent. 

There  is  no  jurisdiction  to  restrain  a 
publication,  whether  libellous  or  not, 
merely  because  it  may  tend  to  injure 
property. 

Semhle,  there  is  no  jurisdiction  to 
compel  a  party,  at  the  instance  of  his 
opponent,  to  assert  his  legal  ri^ts: 
Hammersmith  Skate  Kink  Co.  «.  Dub- 
lin Skating  Rink  Co.,  Irish  Kep.,  10 
Eq.,  235. 

To  maintain  an  action  for  a  libel,  in- 
jurious to  plaintiff's  business,  it  must 
be  shown,  not  only  that  defendant's 
publication  was  not  justified  in  fact, 
but  that  it  was  with  malice  for  a  wilful 
purpose  of  inflicting  injury:  Snow  «. 
Judson,  38  Barb.,  210,  distinguished. 

Plaintiff's  complaint  alleg^,  in  sub- 
stance, that  they  were  the  owners  of 
a  valuable  right,  secured  by  letters 
patent,  and  were  engaged  in  the  manu- 
facture of  the  patented  article ;  that 
defendant  had  printed,  published  and 
circulated  a  circular  or  notice,  claiming 
it  to  be  the  owner  of  various  letters 
patent  securing  such  right,  and  was 
exclusively  authorized  to  make  and  sell 
such  patented  articles,  and  threatening 
prosecutions  for  infringements  of  its 
right,  in  consequence  whereof  plaintiffs 
were  injured  in  their  trade,  etc.  De- 
fendant, in  its  answer,  set  up  its  letters 
patent,  and  alleged  that  plaintiffs' 
trade  was  an  infringement  upon  its 
rights.  The  court  below  found  the 
issuing  of  the  circular  ;  that  it  was  in- 
jurious to  plaintiffs'  business  ;  but  that 
it  was  issued  in  good  faith,  with  the 
sole  purpose  of  advising  the  public  of 
what  they  considered  their  rights  ;  and 
that  the  action  was  one  not  within  its 
jurisdiction.  Held,  distinguishing  Dur- 
rall  V.  Jewett  (2  Paige,  134),  and  Mid- 
dlebrook  v.  Broadbent  (47  N.  Y.,  443), 
no  error  :  Hovey  c.  Rubber  Tip  Pencil 
Co.,57N.  Y.,  119. 
,A  court  of  equity  has  the  power  to 


enjoin  the  publication  and  circulation 
of  a  libel.  This  principle  is  applicable 
to  equitable  rights  arising  under  the 
patent  laws  of  the  United  States,  where 
the  legality  of  the  patent  is  not  the 
subject  of  injury,  but  is  only  collateral 
to  the  relief  sought.  Under  the  facts 
of  this  case,  the  discretion  of  the  chan- 
cellor in  refusing  the  injunction  was 
not  abused  :  BeU  «.  Singer,  etc.,  65 
Geo..  452. 

A  court  of  equity  may,  by  injunction, 
restrain  the  publication  of  untrue  rep 
resentations  calculated  to  injure  the 
business  of  the  plaintiff :  Thorley's 
Cattle  Food  Co.  v.  Massam.  14  Chy. 
Div.,  763,  11  Cent.  L.  J.,  245,  Court 
Appeal. 

A  complaint,  in  an  action  by  a  mer- 
chant for  slander,  in  saying  that  he 
adulterated  sugar,  cheated  the  govern- 
ment, and  swore  he  did  not  do  so,  is 
not  sufficient,  without  allegations  of 
circumstances  from  which  the  fair  in- 
ference can  be  drawn,  that  the  words 
used  were  spoken  and  introduced  in 
such  a  way  as  presumptively  to  work 
an  injury.  Without  such  aUegations, 
an  innuendo  cannot  suffice. 

It  is  not  sufficient  for  plaintiff  to 
allege  that  he  was,  as  «  member  of  a 
business  firm,  engaged  in  the  business 
of  refining  sugar ;  for,  to  make  the 
innuendo  available,  it  must  appear 
with  sufficient  certainty  that  the  words 
were  spoken  of  the  plaintiff  in  his  busi- 
ness relation  as  a  sugar  refiner. 

Conceding  that  one  partner  may 
maintain  an  action  for  slander  of  him- 
self in  respect  of  the  partnership  busi- 
ness, yet,  if  the  words  are  actionable 
only  by  reason  of  their  influence  in  his 
calling,  the  injury  to  his  interest  must 
be  specially  averred.  It  is  not  enough 
to  show  an  injury  to  his  firm.  As  the 
addition  of  foreign  substances  may  be 
proper  in  refining  sugar,  an  allegation 
of  a  mere  charge  of  adulteration  is  not 
sufficient  to  sustain  an  action  :  Haver- 
meyer  c.  FuUer,  10  Abb.  N.  C,  9. 
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[3  Common  Pleas  Division,  344.] 
June  26,  1878. 

,  *JoNES  V.  Robinson.  [344 

WiU—Bfque9to/  "  Peiwnal  Ettate,  Property,  Chatleh  and  EfecU"—"  SeiMd^-^Ctm- 
gtntciion — IniMlaa/  a*  to  Real  MstaU. 

A  will  by  which  the  testator  said,  "  I  fi^ive  and  bequeath  unto  my  wife  my  house- 
hold (roods"  (and  personalty  of  various  kinds  particularly  specified),  continued,  "and 
all  other  my  personal  estate  property  chattels  and  effects  whatsoever  and  whereso- 
ever %o  which  I  am  now  ««i«ea  possessed  or  entitled  to  or  may  hereafter  acquire  and 
can  hereby  dispose  of  to  hold  the  same  unto  my  said  wife,  her  executors,  adminis- 
trators and  assigns  for  her  and  their  own  use  and  benefit  absolutely."  Then  followed 
a  formal  *'  devise  "  of  real  estate  vested  in  him  by  way  of  mortgage  in  fee,  and  also 
of  his  trust  estates  to  his  wife  and  brother  their  "  heirs  and  assigns"  upon  the  trusts 
affecting  the  same  estates  respectively : 

Htld^WiBX.  the  word  "personal"  controlled  the  subsequent  general  words  of  the 
gift  to  the  wife,  and  that  real  estates  of  which  the  testator  died  seised  as  absolute 
owner  did  not  pass  by  the  will. 

Special  case.  John  Jones  duly  made  and  executed  his 
last  will,  dated  the  28th  day  of  September,  1849,  and  such 
will  was  (so  far  as  is  material  for  the  present  case)  in  the 
words  following,  that  is  to  say:  "I  appoint  my  wife  Mary 
Jones  and  my  brother  Thomas  Jones  of  Blackthorn  in  the 
county  of  Oxford  farmer  executrix  and  executor  of  this  my 
last  will  and  testament.  I  direct  that  all  just  debts  funeral 
expenses  and  the  charges  of  proving  this  my  will  may  be 
fully  paid  and  satisfied  and  after  payment  and  satisfaction 
thereof  I  give  and  bequeath  unto  mv  wife  Mary  Jones  all 
ray  household  goods  and  furniture  and  implements  of  house- 
hold farming  stock  cattle  growing  crops  and  other  effects  in 
and  about  the  house  and  upon  the  farm  and  lands  in  my 
occupation  at  Stratton  Audley  aforesaid  and  also  all  my 
ready  money  and  money  out  at  interest  and  securities  for 
money  mortgages  bonds  bills  book  debts  and  all  other  my 
personal  estate  property  chattels  and  effects  whatsoever  and 
wheresoever  to  which  I  am  now  seised  possessed  or  entitled  to 
or  may  hereafter  acquire  and  can  hereby  dispose  of  to  hold 
the  same  unto  my  said  wife  Mary  Jones  her  executors  ad- 
ministrators and  assigns  for  her  and  their  own  use  and  ben- 
efit absolutely  and  I  do  hereby  devise  all  such  *real  [345 
estates  as  are  now  vested  in  me  by  way  of  mortgage  in  fee 
unto  and  to  the  use  of  the  said  Mary  Jones  and  Thomas 
Jones  their  heirs  and  assigns  subject  to  such  equity  of  re- 
demption as  may  affect  the  same  estates  r^pectively  at  the 
time  of  my  decease  but  the  money  secured  on  such  mort- 
gages shall  be  considered  as  part  of  my  personal  estate.  I 
also  devise  to  the  said  Mary  Jones  and  Thomas  Jones  all  such 
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estates  as  are  now  vested  in  me  upon  any  trust  or  trusts  to 
hold  the  same  estates  unto  and  to  the  use  of  the  said  Mary 
Jones  and  Thomas  Jones  their  heirs  and  assigns  upon  the 
trusts  affecting  the  same  estates  respectively." 

The  testator  was  at  the  time  of  his  death  seised  for  an 
estate  of  inheritance  to  him  and  his  heirs,  according  to  the 
custom  of  the  manor  of  the  prebend  of  Buckingham  and 
Gawcott,  in  the  county  of  Buckingham,  of  certain  heredita- 
ments therein  situate. 

He  died  on  the  9th  day  of  May,  1866,  without  having  re- 
voked or  altered  his  will,  which  was  duly  proved  by  the 
said  Mary  Jones  and  Thomas  Jones. 

Upon  the  death  of  the  testator  his  widow,  Mary  Jones, 
entered  into  possession  of  the  said  hereditaments,  and  con- 
tinued in  uninterrupted  possession  thereof  up  to  the  time  of 
her  death. 

She  died  on  the  24th  day  of  December,  1871,  having  by 
her  will,  dated  the  23d  day  of  February,  1867,  devised  all 
her  real  estate  unto  trustees  upon  trust  for  sale. 

Subject  only  to  the  question  hereby  submitted  for  the 
opinion  of  the  court,  tne  defendant  was  a  bona  fide  pur- 
chaser from  the  trustees  of  the  will  of  Mary  Jones  of  the 
said  hereditaments  for  valuable  consideration. 

The  defendant,  as  such  purcharser  as  aforesaid,  entered 
into  possession  of  the  said  hereditaments  on  the  25th  day  of 
March,  1872,  and  had  ever  since  continued  in  uninterrupted 
possession  thereof. 

The  heir  of  the  testator,  John  Jones,  according  to  the  cus- 
tom of  the  said  manor,  was  his  nephew  John  Jones,  junior, 
who  died  on  the  21st  day  of  November,  1868,  intestate,  leav- 
ing his  eldest  son,  the  plaintiff,  his  heir  according  to  the 
custom  of  the  said  manor. 

346]  *The  question  submitted  for  the  opinion  of  the  court 
wad,  Whetlier,  according  to  the  true  construction  ol  tne 
said  will  of  the  said  testator,  the  said  hereditaments  were 
thereby  effectually  devised  to  the  said  Mary  .J^^^®'  ^^ 
whether  he  (the  said  testator)  died  intestate  m  respect 
thereof  ? 

May  9.     Famcett,  for  the  plaintiff :    Freeholds  "l^^'^j^^ 
dt>ubt,   pass  under  the  word  ''property"  in  a  will.     x> 
here  that  word  is  inserted  amongst  others,  showing  it 
mean  personal  property  only. 

TnE  Court  called  on  i  .    ^^ 

P«?fi/,  for  tht>  defendant:  The  adjective  personal  is  ai- 
ed  to  the  noun  "estate"  only,  and  does  not  appy  " 
-neity.*^     All  other  property   '*  whatsoever     ot  wmou 


; 
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the  testator  was  "  seised  "  is  expressly  given.  "  Property  " 
will  include  real  estate,  and  "seised"  is  a  word  applicable 
solely  to  real  estate.  Suppose  the  word  '*  manors"  followed 
**  personal  property,"  it  certainly  could  not  have  been  gov- 
erned by  "personal,"  and  manors  would  have  passed  under 
the  will.  Then  why,  because  the  word  property  has  a  gen- 
eral signification,  including  personal  as  well  as  real  estate, 
should  it  be  restricted  to  personal  estate  and  the  word 
*' seised"  be  disregarded?  Many  cases  are  cited  in  1  Jar- 
man  on  Wills,  3d  ed.,  "which  seem,"  says  the  author,  at 
p.  683,  "fully  to  sustain  the  position  that  to  warrant  con- 
lining  of  the  word  'estate,'  and  other  such  expressions  to 
personal  estate,  there  must  be  a  clear  indicationof  an  inten- 
tion in  the  will  so  to  confine  them  ;  for  where  this  indication 
Las  been  wanting,  or  has  been  less  clear"  than  in  some  au- 
thorities previously  mentioned,  "the  words  have  been  held 
to  be  used  in  their  proper,  i.e.,  their  unrestricted  sense;" 
and  at  p.  693  the  cases  are  said  "  to  demonstrate  the  inclina- 
tion of  the  courts  at  the  present  day  to  hold  lands  to  pass 
tinder  words  per  se  capable  of  comprehending  them,  not- 
withstanding their  association  with  terms  applicable  to  per- 
sonalty only."  In  Evans  v.  Jones  {^)  a  bequest  which 
certainly  seemed  limited  to  personal  estate  was  held  to  pass 
realty.  -^  ^ 

^  The  onus  of  showing  that  real  estate  does  not  pass  under 
general  words  in  a  will  is  now  shifted  on  to  those    [347 
''^^^assert  an  intestacy. 

[He  referred  also  to  Hughes  v.  Pritchardf^) ;  Belaney  v. 
Belaney  i^),^ 

J^awheU,  replied. 

Cur.  adv.  vult. 

June  26.    The  judgment  of  the  Court  (Lopes  and  Den- 

^^  'J J-,)  was  delivered  by 
in  th^^'  J.:     The  facts  are  clearly  and  concisely  stated 
iollo     ®P^^^^^  ^^^5  ^^^  ^^®  material  part  of  the  will  is  as 

Ijl^^s  lordship  read  it  from  the  special.] 
pass  *ri^^^^  question  is  whether  the  real  estate  of  the  testator 
1^  th^^  ^nder  these  words  to  his  widow,  so  as  to  be  vested 
it  ha  ^^^'^dant,  a  bona  fide  purchaser  from  her,  or  whether 
la^  ®  passed  to  the  plaintiff,  the  eldest  son  of  the  heir-at- 
^^  the  testator,  as  upon  an  intestacy.     The  testator 

^'^  ^6  I.  J.  (Ex.),  280.  («)  6  Ch.  D.,  24  ;  22  Eng.  R.,  622. 

o^  ^  (»)  Uw  Rep,  2  Ch.,  138. 

"^^  fiifQ.  REP.  28 
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having  carefully  enumerated  many  kinds  of  personal  prop- 
erty proceeds  thus  :  "  and  all  other  my  personal  estate  prop- 
erty chattels  and  effects  whatsoever  and  wheresoever  to 
which  I  am  now  seised  possessed  or  entitled  to  or  may  here- 
after acquire  or  can  hereby  dispose  of  to  hold  the  same  unto 
my  said  wife  Mary  Jones  her  executors  administrators  and 
assigns  for  her  and  their  own  use  and  benefit  absolutely." 
Most  of  the  expressions  used  are  applicable,  it  is  to  be  ob- 
served, exclusively  to  personalty,  indeed  the  ouly  word 
technically  applicable  to  realty  is  "seised." 

In  determining  the  construction  to  be  put  upon  a  will 
every  reasonable  intendment  should  be  made  against  an  in- 
testacy. It  is,  however,  a  canon  of  construction  that  the 
words  are  to  be  taken  to  be  used  in  their  proper  meaning 
unless  something  is  found  in  the  will  to  show  the  testator 
intended  to  use  them  in  a  different  sense.  Wills  are  not 
frequently  expressed  in  the  same  language,  and  it  is,  there- 
fore, diflicult  to  find  any  authority  precisely  in  point.  The 
case  of  Belaney  Y.Belaney  (*)  is  very  similar,  and  the  judg- 
ment of  Lord  Chelmsford  seems  to  cover  this  case.  The 
words  of  the  will  in  that  case,  so  far  as  material,  were  as 
follows :  **  I  hereby  give  and  bequeath  to  my  said  wife  the 
whole  of  my  personal  property,  estate,  and  effects  of  every 
348]  and  whatsoever  kind  they  may  *be,  for  her  sole  use 
and  benefit."  It  was  held  that  these  words  were  not  suffi- 
cient to  pass  the  real  estate,  and  Lord  Chelmsford  said,  '*If 
the  words  of  this  will  are  read  according  to  their  ordinary 
sense  and  construction  the  word  personal  overrides  all  the 
subsequent  words,  property,  estate,  and  effects.  It  has  been 
urged  that  the  will  is  to  be  read  as  if  there  was  a  comma 
after  the  word  property,  and  that  the  effect  of  the  word  per- 
sonal is  exhausted  upon  the  word  property,  and  extends  no 
farther.  I  am,  however,  bound  to  ascertain  the  meaning  of 
the  testator  from  his  words,  and  I  cannot  doubt  that  '  per- 
sonal' extends  to  these  subsequent  words  as  well  as  to  prop- 
erty. The  cases  cited  for  the  appellant  were  only  cases 
where  tlie  word  estate  was  held  not  to  be  qualified  by  being 
associated  with  words  relating  only  to  personalty,  and  have 
no  bearing  upon  a  case  where  the  word  estate  is  overridden 
by  the  word  personal.  I  might  guess  that  it  was  the  testa- 
tor's intention  that  all  his  interest  in  this  property  should  go 
in  the  same  direction,  but  that  would  be  mere  conjecture,  aivd 
I  should  have  to  strike  out  the  word  personal  in  order  to  give 
the  will  such  a  construction."     Adopting  the  reasoning  in 

(»)  Law  Rep.,  2  Ch.,  188. 
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the  above  case  we  think  in  this  case  that  the  word  personal 
overrides  the  word  ''estate,"  and  extends  to  the  subsequent 
words  ^'property,"  ''chattels,"  and  "effects,"  and  that  the 
mere  introduction  of  the  word  "seised,"  in  the  passage 
"to  which  I  am  now  seised,  possessed,  or  entitled  to,"  is 
not  sufficient  reason  for  holding  otherwise.  The  case  of 
Ecans  v,  Jones  (')  is  distinguishable  from  the  case  now  be- 
fore us.  The  words  there  were  "first,  I  give  and  bequeath 
to  my  said  wife  all  my  household  furniture,  linen,  glass, 
china,  plate,  farming  stock,  and  all  my  personal  estate  and 
effects  whatsoever  and  wheresoever  and  of  what  nature  and 
kind  soever,  or  whatever  I  may  be  possessed  of  at  my  de- 
cease, to  and  for  her  sole  use  and  benefit."  It  was  held  in 
that  case  that  the  latter  words  need  not  be  read  as  part  of 
one  clause  containing  general  words  following  a  particular 
enumeration,  but  that  they  might  be  read  as  introducing  a 
new  subject  by  the  word  "or."  On  this  ground  it  was  held 
that  the  real  property  passed.  There  are  no  such  compre- 
hensive words  here,  and  there  is  nothing  to  disconnect  the 
subsequent  general  words  from  the  governing  word  "  per- 
sonal," which  precedes  them. 

*A  case  of  Smyth  v.  Smyth  has  been  recently  be-  [349 
fore  Vice-Chancellor  Malins,  and  is  reported  in  the  Weekly 
Notes  of  June  the  22d  last,  where  it  was  held  that  real 
estate  passed  under  the  words  "All  the  rest,  residue,  and  all 
other  his  effects"  in  the  following  gift  in  a  will,  "And 
lastly,  I  give  my  sheep,  and  all  the  rest,  residue,  moneys, 
chattels,  and  all  other  my  effects  to  be  equally  divided 
among  my  four  brothers,  whom  I  hereby  constitute  and  ap- 
point to  be  sole  executors  of  this  my  last  will  and  testa- 
ment" (*).  It  is  to  be  observed  that  there  is  no  general  and 
qualifying  word  like  "personal/'  and  the  case  is  distin- 
guishable from  the  present  on  this  ground.  In  the  present 
case  it  is  to  be  observed  that  the  testator  appears  to  have 
understood  the  distinction  between  real  and  personal  estate, 
and  the  distinction  between  the  appropriate  words  for  dis- 
posing of  them  respectively.  At  a  later  part  of  the  will, 
when  he  proceeds  to  deal  with  the  estates  vested  in  him  by 
way  of  mortgage  in  fee,  he  uses  apt  language,  and  while  he 
devises  them  to  Mary  Jones  and  Thomas  Jones,  their  heirs 
and  assigns,  he  directs|  that  the  money  secured  is  to  form 
part  of  his  personal  estate.  The  testator  also  uses  apt  and 
appropriate  language  when  he  disposes  of  his  trust  estates. 

We  think  the  words  relied  lipon  are  insufficient  to  pass 

(»)  46  L.  J.  (Ex.),  280. 
(«)  Since  reported,  8  Ch.  D.,  561 ;  25  Eng.  R.,  477. 
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real  estate,  and  that  the  plaintiff  is  entitled  to  judgment 
with  costs. 

Judgment  for  the  ptairdiff. 

Solicitors  for  plaintiff :  Lovell,  Son  &  Pitfield. 
Solicitors  for  defendant :  Risley  &  Stoker. 


[8  Common  Pleas  DLvifiion,  850.] 

June  26,  1878. 
[IN  THE  COURT  OF  APPEAL.] 

[350    *KiPLiNG,  Public  OflBicer  of  The  Darlington  Joint 
Stock  Banking  Company  v.  Todd. 

The  Same  v.  Allan. 

Company—Scire  facioB — Oompaniea  Clamek  CoruolidatUm  Aet^  1846  (18  Vict.  c.  16), 
«.  86 — Director  named  in  apecial  Act — Resignation  of  DirectortJup — Implied  Sur- 
render  of  Inchoate  BigJU  to  take  Shares  and  Implied  Acceptance  of  such  Surrender, 

A  railway  company  was  incorporated  by  a  special  act  passed  in  June,  1866,  in 
which  T.  and  A.  were  nominated  directors,  until  the  first  ordinary  meeting  of  the 
company,  and  which  provided  also  that  the  qualification  of  a  director  shonld  be  the 
possession  of  fifty  shares.  In  August,  1866,  T.  sent  in  his  resignation  as  director, 
and  S.  was  informally  appointed  director  in  his  stead,  and  thenceforward  continued 
to  act  as  such.  T.  took  no  part  in  the  afiairs  of  the  company,  never  applied  for  any 
shares,  none  were  allotted  to  him,  and  although  calls  were  made,  no  notice  thereof 
was  given  to  him.  A.  acted  as  director  until  December,  1867,  when  he  also  resigned 
his  directorship ;  shortly  afterwards  B.,  who  had  not  previously  acted  as  a  director, 
and  whose  name  was  not  in  the  special  act,  attended  the  meetings  of  the  board  as 
director.  No  shares  were  ever  allotted  to  A.  No  first  ordinary  meeting  of  the 
company  was  ever  held.  After  the  resignations  of  T.  and  A.  an  informal  register  of 
shareholders  was  drawn  up,  from  which  it  appeared  that  the  whole  number  of  shares 
constituting  the  capital  of  the  company  had  been  allotted  to  other  persons  than  T. 
and  A.  After  the  resignations  of  T.  and  A.  the  railway  company  became  indebted 
to  the  D.  Banking  Company.  In  February,  1876,  the  plaintiff  as  public  officer  ob- 
tained judgment  against  the  railway  company  for  £18,000,  and  in  November  issued 
execution  against  them;  the  execution  being  unsatisfied,  he  issued,  in  July,  1877, 
write  of  scire  facias  upon  the  judgment  against  T.  and  A.  as  holders  severally  of  fifty 
shares  in  the  railway  company : 

Heldy  that  the  write  of  scire  facias  could  not  be  mainteined  against  T.  and  A.,  for 
it  was  to  be  inferred  from  the  facte  above  steted  that  the  railway  company  had  ac- 
cepted from  T.  and  A.  a  surrender  of  the  inchoate  right  to  shares  which  they  pos- 
sessed under  the  special  act ;  that  the  evidence  of  an  acceptence  of  the  surrender  of 
an  inchoate  right  need  not  be  as  express  as  would  be  required  in  the  case  of  the  sur- 
render of  specific  shares  actually  allotted ;  and  that  the  lapse  of  years,  during  which 
the  railway  company  had  not  treated  T.  and  A.  as  shareholders,  was  strong  evijdence 
that  they  had  abandoned  all  righte  against  them ;  and  that,  the  plaintiff's  causes  of 
action  having  accrued  since  their  resignations,  T.  and  A.  were  not  estopped  as 
against  him  from  denying  their  liability  as  shareholders ;  and  that  he  could  not  be 
in  a  better  position  as  regarded  them  than  the  railway  company. 

Fortat  V.  Emmens  (1  C.  P.  D.,  201,  664,)  distinguished. 

Scire  facias  to  recover  against  the  defendants  severally 
the  sum  of  £600,  founded  upon  a  judgment  obtained  by  the 
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plaintiff,  as  the  public  oflBcerof  the  Darlington  District  Joint 
Stock  Bank,  for  *the  sum  of  £18,322  8^.  M.  against  [351 
the  Merrybent  and  Darlington  Railway  Company,  wherein 
the  defendants  were  alleged  to  be  severally  the  holders  of 
fifty  shares.  The  writs  of  scire  facias  were  dated  the  12th 
of  July,  1877. 

The  actions  were  tried  in  Middlesex  during  the  Hilary 
Sittings,  1878,  before  Lopes,  J.,  without  a  jury.  It  is  neces- 
sary to  mention  only  the  following  facts.  The  Darlington 
District  Joint  Stock  Banking  Company  had,  since  the  Ist  of 
October,  1869,  advanced  sums  of  money  to  the  Merry  bent 
and  Darlington  Railway  Company  ;  these  sums  not  having 
been  repaid,  the  plaintiff,  as  one  of  the  registered  public 
officers  of  the  banking  company,  had,  on  the  Ist  of  Febru- 
ary, 1876,  obtained  judgment  against  the  railway,  execution 
was  issued  thereon,  but  was  not  satisfied,  and  thereupon  the 
writs  of  scire  facias  above  mentioned  were  issued.  Each  of 
the  defendants  was  nominated  a  director  by  the  Merrybent 
and  Darlington  Railway  Act,  1866  (*).  The  defendant  Allan 
had  been  *chairman  of  the  company,  and  continued    [352 


(')  The  Merrybent  and  Darlington  Rail- 
waj:  Act,  1866  (29  Vict.  c.  hucv),  s.  2,  re- 
ceived the  royal  assent  on  the  1 1th  of 
JoDe,  1866,  and  incorporated  the  Com- 
panies Clauses  Consolidation  Act,  1845. 

Section  4:  Certain  persons,  including 
the  defendants  and  Henry  Currer  Briggs, 
and  Henry  King  Spark,  "  and  all  other 
persons  and  corporations,  who  have 
already  subscribed  or  shall  hereafter  sub- 
scribe to  the  undertaking,  and  their  ex- 
ecutors, administrators,  successors,  and 
assigns  respectively,  shall  be  united  into 
a  company  for  the  purpose  of  making  and 
maintaining  the  railway,  and  for  other 
the  purposes  of  this  act ;  and  for  those 
purposes  shall  be  incorporated  by  the 
name  of  the  Merrybent  and  Darlington 
Railway  Company,  and  by  that  name 
shall  be  a  body  corporate,  with  perpetual 
succession  and  a  common  seal,  and  with 
•  power  to  purchase,  take,  hold,  and  dis- 
pose of  lands  and  other  property  for  the 
purposes  of  this  act" 

Section  13:  "The  first  ordinary  meet- 
ing of  the  company  shall  be  held  within 
three  months  after  the  passing  of  this 
act." 

Section  14:  "The  number  of  directors 
shall  be  seven ;  but  it  shall  be  lawful  for 
the  company  from  time  to  time  to  reduce 
the  number,  provided  that  the  number  be 
not  less  than  five." 


Section  15 :  "  The  qualification  of  a  di- 
rector shall  be  the  possession  in  his  own 
right  of  not  less  than  fifty  shares." 

Section  17:  Seven  persons,  including 
the  defendants  and  Henry  Currer  Briggs, 
"  shall  be  the  first  directors  of  the  com- 
pany, and  shall  continue  in  ofiSce  nntil 
the  first  ordinary  meeting  held  after  the 
passing  of  this  act;  at  that  meeting  the 
shareholders  present,  in  person  or  by 
proxy,  may  either  continue  in  ofiSce  the 
directors  appointed  by  this  act,  or  any  of 
them,  or  may  elect  a  new  body  of  direc- 
tors, or  directors  to  supply  the  place  of 
those  not  continued  in  office,  the  directors 
appointed  by  this  act  being,  if  qualified, 
eligible  for  re-election;  and  at  the  first 
ordinary  meeting  to  be  held  in  every 
year,  after  the  first  ordinary  meeting, 
the  shareholders  present,  in  person  or  by 
proxy,  shall  (subject  to  the  power  here- 
inbefore contained  for  reducing  the  num- 
ber of  directors)  elect  persons  to  supply 
the  places  of  the  directors  then  retiring 
from  office,  agreeably  to  the  provisions 
in  the  Companies  Clauses  Consolidation 
Act,  1845,  contained,  and  the  several  per- 
sons elected  at  any  such  meeting,  being 
neither  removed,  nor  disqualified,  nor 
having  resigned,  shall  continue  to  be  di- 
rectors until  others  are  elected  in  their 
stead  in  manner  provided  by  the  same 
act** 
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to  act  as  a  director  until  December,  1867,  when  he  resigned. 
No  shares  were  ever  allotted  to  him,  and  he  had  never  pur- 
ported to  transfer  any.  The  defendant  Todd  resigned  in 
August,  1866,  shortly  after  the  act  was  passed,  and  never 
acted  as  director,  nor  were  any  shares  allotted  to  him. 

The  other  material  facts,  the  course  of  the  trials,  and  the 
arguments  are  sufficiently  mentioned  in  the  judgment  of  the 
court. 

June  19,  20.  W.  O.  Harrison^  Q.C.,  and  English  Har- 
rison^ for  the  plaintiff. 

Benjamin^  Q.C.,  and  Candy ^  for  the  defendant  Todd. 

Her  Schelly  Q.C.,  Luvdey  Smithy  and  Brook  Littley  for  the 
defendant  Allan. 

In  addition  to  the  authorities  mentioned  in  the  judgment 
the  following  cases  were  cited :  As  to  the  admissibility  in 
evidence  of  the  register  of  shareholders,  London  and  North 
Western  Ry,  Co.  v.  APMichael{*) ;  as  to  the  admissibility 
in  evidence  of  the  company's  minute  book,  Sheffield  aiid 
Manchester  Jiy,  Co.  v.  Wood^cock  {*) ;  as  to  the  liability  in- 
curred by  acting  as  director  of  a  company,  Austin* s  Case  (*) ; 
Har ward's  Case{*);  as  to  tlie  liability  incurred  by  being 
nominated  a  director  in  an  act  of  Parliament  constituting  a 
company:  Kincaid's  Case{*)\  Forbes'  Case{*). 

Cur.  adv.  vuU. 

June  26.  The  judgment  of  the  Court  (Bramwell,  Baggal- 
lay,  and  Thesiger,  L. JJ.,)  was  delivered  by 

TuESiGER,  IlJ.:  The  plaintiff  in  these  actions  is  a  judg- 
ment creditor  of  the  Merrybent  and  Darlington  Railway 
353]  Company  for  *a  sum  exceeding  £18,0(X),  and  seeks  by 
means  of  the  process  of  scire  facias  to  obtain  execution 
against  each  ot  the  defendants  to  the  amount  of  £500,  as  a 
holder  of  fifty  shares  in  the  company.  The  actions  were 
tried  before  Iiopes,  J.,  without  a  jury.  Judgments  were  given 
by  him  for  the  plaintiff  in  each  action,  and  against  those 
judgments  the  present  appeals  are  brought.  The  evidence 
upon  which  the  learned  judge  acted  consisted  of  statements 
made  by  counsel  which  were  taken  as  admitted,  the  oral 
examination  of  the  secretary  of  the  company,  a  register  of 
shaivholders  which  was  put  in,  subject  to  objections  as  to 
its  admissibility  and  as  to  its  validity;  and  a  minute  book, 
wliich  was  referred  to  in  a  general  way,  was  handed  to  the 
learned  judge  for  his  perusal,  and  must,  we  think,  be  taken 
to  have  been  made  evidence,  although  it  has  been  contended 

^■^  5  Er..  S,^o:  Si»  U  J.  (Ex,X  «.  l*»  L»w  Kcp.,  IS  Eq.,  SO. 

1*»  7  M.  <k  W.,  574.  v*^  Uw  Rep..  11  Rq.,  192. 

VM  Uw  Rep.,  i  Eq,,  4S5.  \^*)  Law  R^ji..  19  Eq.,  $M 
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befoFH  us  that  only  one  or  two  minutes  were  actually  re- 
ferred to.  In  addition  to  the  materials  before  the  learned 
judge,  we  have  had  read  to  us,  without  objection  on  the  part 
of  the  plaintiff,  an  affidavit  sworn  by  the  defendant  Todd.  It 
would  have  been  more  satisfactory  to  the  court  if  the  evi- 
dence in  the  two  cases  had  been  taken  in  a  somewhat  more 
formal  and  precise  manner,  for  considerable  time  has  been 
occupied  in  the  argument  in  this  court  in  deciding  what  was 
proved  or  admitted  at  the  trial,  there  being  a  difference  of 
opinion  upon  this  point  between  the  learned  counsel  en- 
gaged. The  following  facts,  however,  may  be  treated  as 
established : 

The  royal  assent  was  given  to  the  Merrybent  and  Darling- 
ton Railway  Act  on  the  11th  of  June,  1866.  Prior  to  its 
passing,  the  defendant  Todd,  an  owner  of  land  in  the  neigh- 
borhood of  the  line  of  the  proposed  railway,  was  asked  by 
a  person  of  the  name  of  Boyer  to  join  him  and  other  persons 
in  the  prosecution  of  the  railway  scheme,  and  to  become  a 
shareholder  in,  and  a  director  of,  the  company  to  be  incor- 
porated. At  that  time  it  was  intended  that  the  qualitication 
of  a  director  should  be  the  possession  of  100  shares  of  £10 
each.  Todd  at  first  assented  to  Boyer' s  request,  and  paid 
a  deposit  of  5s.  a  share,  or  £26  in  respect  of  the  qualification 
shares,  which  it  was  then  contemplated  he  would  receive 
when  the  act  incorporating  the  company  should  pass.  Sub- 
sequently, however,  Todd  appears  to  have  come  to  the  con- 
clusion chat  as  he  was  not  himself  a  resident  in  the  country 
in  which  the  proposed  *railway  was  to  be  made,  it  [354 
would  be  better  for  him  to  have  nothing  to  do  with  it,  and 
he  accordingly  wrote  to  that  effect  to  Boyer.  In  answer  to 
Lis  letter  Boyer  wrote  informing  him  that  his  name  was 
already  in  the  bill,  which  had  been  lodged  in  Parliament, 
and  that  it  would  be  inconvenient  at  the  stage  of  the  pro- 
ceedings in  Parliament  which  had  then  been  reached  to 
strike  it  out,  and  suggesting  that  he  shonld  allow  his  name 
to  remain,  and  should  after  the  passing  of  the  act  resign  his 
position  in  the  company.  Todd  acquiesced  in  this  sugges- 
tion, and  the  bin  passed  into  law.  ]By  the  4th  section  nine 
persons,  including  the  defendants  Todd  and  Allan  and  a 
person  of  the  name  of  Spark,  were  specifically  named  as 
constituting  with  all  other  persons  who  had  already  sub- 
scribed, or  should  thereafter  subscribe  to  the  undertaking, 
the  company  incorporated  by  the  act ;  and  by  the  17th  sec- 
tion seven  of  the  persons  named,  including  Todd  and  Allan, 
but  excluding  Spark,  were  constituted  the  first  directors  of 
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the  company.     The  terms  of  that  section  are  as  follows: 
[The  Lord  Justice  read  it.] 

The  act  having  passed,  Todd  carried  out  the  arrangement 
which  he  had  made  with  Bover,  sent  in  his  resignation  as 
director,  and  on  the  29th  of  August,  1866,  a  meeting  of 
directors  was  held  at  which  the  board  purported  to  accept 
the  resignation  and  to  appoint  Spark  director,  in  the  stead 
of  Todd,  and  on  the  same  day  an  attempt  was  made  to  hold 
an  ordinary  meeting  of  the  company,  at  which  Spark  would 
have  been  presumably  elected  by  the  company  a  director  in 
accordance  with  the  terms  of  s.  17  of  the  special  act,  but 
which,  as  appears  from  the  minute  book,  was  adjourned  in 
consequence  of  a  quorum  of  shareholders  not  being  present. 
Spark,  however,  thenceforward  acted  as  a  director.  Todd 
took  no  part  whatever  in  the  affairs  of  the  company,  never 
applied  lor  any  shares  in  it  to  be  allotted  to  him  ;  no  shares 
were  allotted  to  him,  and  although  it  appears  from  the 
minute  book  that  upon  four  occasions  resolutions  for  calls 
were  made  by  the  directors,  there  is  no  evidence  that  notice 
of  such  calls  or  any  of  them  was  given  to  Todd  ;  and  as  far 
as  relates  to  any  act  done  either  by  him  or  the  directors  of 
the  company,  or  the  company  itself,  Todd  entirely  ceased  to 
have  any  connection  with  the  company,  and,  for  anything 
that  appears  in  the  evidence,  never  heard  anything  more  of 
355]  it  until  eleven  years  afterwards,  *when  the  plaintiff 
issued  his  writ  of  scire  facias  against  him.  The  case  of 
Allan  differs  in  this  respect,  that  he  at  the  time  when  the 
special  act  passed,  seems  to  have  intended  to  take  part  in 
the  affairs  of  the  company,  and  did  act  as  a  director  down 
to  the  month  of  December,  1867,  when  he  also  resigned  his 
directorship.  There  is  no  entry  in  the  minute  book  of  any 
appointment  of  a  director  in  his  stead,  but  shortly  after  his 
ceasing  to.  act,  the  name  of  A.  Briggs,  who  had  not  pre- 
viously acted  as  a  director,  and  whose  name  is  not  in  the 
special  act,  appears  in  the  minute  book  as  one  of  the  direc- 
tors attending  the  board.  As  regards  the  subsequent  history 
of  the  company,  the  evidence  before  us  is  of  the  most  meagre 
character.  Prior  to  1869  no  register  of  shareholders  existed, 
and  no  allotment  of  shares  had  been  made ;  but  in  August, 
1869,  a  register  of  shareholders  was  in  fact  sealed,  and  such 
register  was  put  in  at  the  trial,  subject  to  the  objection 
already  referred  to,  as  to  its  admissibility  in  evidence,  and 
also  to  the  objection  that,  even 'if  admitted  in  evidence,  it 
could  have  no  legal  effect,  being  sealed  at  a  meeting  of  the 
company  at  which  there  was  no  proper  quorum.  Upon  this 
latter  point  Richardson,  the  secretary  of  the  company,  who 
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was  examined  as  a  witness,  ptoved  that  the  only  two  per- 
sons present  at  the  meeting  in  August,  1869,  were  Spark  and 
a  person  of  the  name  of  Johnston,  who  was  one  of  the  direc- 
tors of  the  company.  Apart,  however,  from  the  evidence  of 
the  register,  it  was  stated  at  the  trial,  on  the  part  of  Todd 
and  Allan,  and  not  disputed,  that  a  mining  and  smelting 
company,  called  the  Merrybent  and  Middleton  Tyas  Mining 
and  Smelting  Company,  Limited,  became  the  holders  of 
6,050  shares  out  of  the  6,000  shares,  which  constituted  the 
capital  of  the  company,  and  Richardson  proved  that  £54,000 
had  been  paid  by  the  mining  company,  although  in  what 
way  this  amount  was  paid  did  not  appear,  and  that  with 
this  exception  no  payment  in  respect  of  shares  was  made  by 
anybody. 

In  this  state  of  facts  it  was  contended,  on  the  part  of  the 
plaintiflF,  that  both  Todd  and  Allan,  by  virtue  of  this  nomi- 
nation as  directors  in  the  special  act  of  the  company  be- 
came shareholders  of  the  company  for  the  number  of  shares 
mentioned  in  the  act  as  the  qualification  of  directors,  that 
their  liability  as  shareholders  could  only  be  got  rid  of  by 
transfer  of  those  shares  in  the  manner  ^provided  by  [356 
the  Companies  Clauses  Consolidation  Act,  1846,  and  that  a 
transfer  had  not  in  fact  in  any  manner  been  validly  made, 
and  that  the  writs  of  scire  facias  were  properly  issued  against 
both  the  defendants.  The  defendants,  on  the  other  nand, 
while  admitting  that  owing  to  their  nomination  as  directors 
in  the  special  act  they  became  shareholders  of  the  company 
upon  thie  passing  or  that  act,  urged  that  the  liability  in- 
curred was  one  different  in  kind  to  that  which  would  have 
attached  to  them,  if  shares  had  been  duly  allotted  to  them, 
and  contended  that  the  resignations  of  their  offices  as  direc- 
tors took  effect  in  law  as  well  as  in  fact,  and  was  acted  on 
by  the  company,  that  the  proper  inference  from  the  evidence 
was  that  the  whole  of  the  6,000  shares  which  constituted  the 
capital  of  the  company  were  held  by  persons  other  than 
themselves,  and  thac  under  all  the  circumstances  of  the  case 
their  liability  as  shareholders  had  ceased.  In  support  of 
the  plaintiff's  contention  great  reliance  was  placed  upon 
the  case  of  Portal  v.  Emmens  (*),  which  being  a  decision  of 
this  court,  is  binding  upon  us,  and  which  was  alleged  by 
the  plaintiff's  counsel  to  be  decisive  upon  the  question  be- 
fore us.  It  becomes  necessary,  therefore,  to  ascertain  in  the 
first  instance  what  that  case  really  decided. 

We  cannot  agree  with  the  argument  of  Mr.  Benjamin  that 
the  ratio  decidendi  was  limited  to  the  narrow  ground  of  aa 

0)  1  C.  r.  D..  201,  664. 

30  Eng.  Rep.  29 
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estoppel  founded  upoa  the  special  circumstances  of  the  case, 
although  the  judgment  of  the  Lord  Chief  Justice  Cock- 
burn  (*),  and  the  concluding  passages  of  the  judgment  of  the 
Master  of  the  Rolls  (')  lend  some  color  to  the  argument ;  but 
we  read  the  judgment  as  deciding  that  where,  by  an  act  of 
Parliament,  persons'  names  are  incorporated  into  a  company 
having  a  share  capital,  and  the  same  persons  are  also  named 
as  directors,  while  the  holding  of  a  certain  number  of  shares 
is  prescribed  as  a  qualification  for  the  office  of  directors, 
these  legal  consequences  follow :  First,  Each  corporator  ex 
necessitate  rei  becomes  a  member  of  the  company,  and  as 
such,  and  apart  from  the  definition  of  shareholder  given  in 
8.  3  of  the  Companies  Clauses  Consolidation  Act,  18&,  must 
be  considered  as  holding  at  least  one  share  in  the  company; 
357]  and  each  person  *named  as  a  director  must  be  con- 
sidered as  holding  at  least  the  number  of  shares  constitut- 
ing the  prescribed  qualification  :  Secondly,  Section  36  of 
the  last  mentioned  act,  under  which  the  scire  facias  in  this 
and  similar  cases  is  issued,  authorizes  its  issue  against  any 
shareholder.  Section  3  of  the  same  act  defines  "share- 
bolder"  as  meaning  ''shareholder,  proprietor,  or  member  of 
the  company,"  and  consequently  execution  may  issue 
against  a  person  who  by  the  special  act  is  constituted  a 
director,  a  member  of  the  company,  and  therefore  a  share- 
liolder.  The  decision  in  Portal  v.  Emmens{^\  though  go- 
ing to  the  length  we  have  mentioned  appears  to  us  to  go  no 
farther,  and  the  facts  there  proved  showed  that  the  defend- 
ant on  the  one  hand  had  done  nothing  for  the  purpose  of 
getting  rid  of  his  position  as  director,  with  its  consequent 
obligations,  and  on  the  other  hand  had  done  nothing  towards 
satisfying  the  liability  of  the  plaintiff,- under  which  the 
company  by  its  special  act  itself  had  come.  It  is  a  long 
step  from  such  a  case  to  the  present,  where  years  after  direc- 
tors have  resigned  their  oflBces,  and  other  persons  de  facto 
acted  in  their  stead,  without  any  claim  being  made  by  the 
company  to  treat  the  original  directors  as  shareholders,  a 
creditor  of  the  company  whose  claim  against  it  only  first 
arose  long  after  their  resignations,  attempts  to  treat"  those 
original  directors  as  still  shareholders ;  and  we  are  of  opin- 
ion that  such  a  claim  cannot  under  the  circumstances  of  this 
case  be  supported.  In  forming  this  opinion  we  purpose  to 
assume  in  favor  of  the  plaintiff:  1,  that  no  valid  election  of 
directors  in  the  place  of  Todd  and  Allan  ever  took  place 
for  the  reason  that  such  elections  were,  by  the  provisions  of 
the  special  act,  to  be  made  by  the  company  and  not  by 

(0  \  C,  p.  p.,  at  p.  664.        O  1  0.  P.  D.,  at  p.  668.        (»)  1  C.  P.  D.^  201,  664. 
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the  board  of  directors,  and  no  valid  ordinary  meeting  of  the 
company  at  which  such  election  could  be  made,  ever  in  fact 
took  place ;  2,  that  the  register  is  not  evidence  against  the 
plaintiflF,  although  it  might  be  evidence  against  the  defend- 
ants, and  would  be  evidence  as  between  them  and  the  com- 
pany in  actions  for  calls,  see  ss.  26,  27,  and  28  of  the 
Companies  Clauses  Consolidation  Act,  1845 ;  3,  that  no 
register  was  ever  duly  authenticated  by  the  company,  there 
having  been  no  meeting  at  which  the  company's  seal  was 
properly  authorized  to  be  affixed  to  it. 

*But.  having  assumed  thus  much  in  favor  of  the  [358 
plaintiff,  how  stands  the  matter?  No  shares  were  in  Jact^ 
allotted  to  the  defendants,  therefore  no  shares  could  be 
transferred  by  them  in  the  manner  prescribed  by  ss.  14  and 
15  of  the  General  Act.  This  was  admitted  on  the  part  of 
.the  plaintiff,  and  it  was  argued  on  his  part  that  until  an 
allotment  of  shares,  and  possibly  until  tne  formation  of  a 
register,  it  would  be  impossible  for  the  defendants  to  get  rid 
of  their  positions  as  shareholders.  But  we  cannot  concur 
in  this  view.  The  decision  in  Portal  v.  Emmens  (*)  requires 
us  to  imply  that  Todd  and  Allan  were  at  one  time  share- 
holders, from  the  fact  that  they  were  named  as  corporators 
and  directors  in  the  special  act ;  but  the  reason  of  tne  thing 
would  seem  to  require  that  it  should  be  competent  to  per- 
sons in  such  a  position,  by  bona  fide  arrangement  between 
them  and  the  company,  to  relinquish  their  position  as  cor- 
porators and  directors,  and  to  get  rid  of  its  consequent  lia- 
bilities, provided  no  circumstances  existed  which  might 
constitute  an  estoppel  in  favor  of  a  particular  creditor ;  and 
if  this  be  so,  it  would  also  seem  to  fallow  that  the  fact  of 
such  an  arrangement  may  be  established  as  against  a  cred- 
itor, who  cannot  set  up  an  estoppel,  in  the  same  manner  as 
it  might  be  established  between  the  same  person  and  the 
company  itself.  Now,  could  we  reasonably  hold  under  the 
circumstances  of  this  case  and  after  such  a  lapse  of  years, 
that  the  company  on  the  one  hand  could  have  claimed  to 
treat  either  Todd  or  Allan  as  shareholders,  or  that  Todd  or 
Allan,  if  the  company  had  been  successful,  could  have  en- 
forced a  claim  to  an  allotment  of  the  shares,  which  constituted 
the  qualification  for  the  position  which  they  once  held  ?  As 
a  matter  of  fact  from  the  figures  proved  it  has  been  not  un- 
reasonably argued  that  no  shares  could  have  been  allotted 
to  the  defendants,  for  from  the  minutes  of  the  meetings  of 
the  board  of  directors  held  after  the  resignation  of  Todd 
and  All^n  ft  appears  that  seven  persons,  th^^t  is  to  say,  tU© 

O  1  C.  p.  D.,  201,  664. 
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maximum  number  allowed  by  s.  14  of  the  special  act,  acted 
in  the  capacity  of  directors,  and  if  each  held  the  prescribed 
number  of  fifty  shares,  which  upon  the  maxim  ^*  omnia 
prcesumuntur  rite  esse  acta^^  it  might  be  supposed  they 
did,  and  no  transfers  of  shares  being  proved  to  have  taken 
359]  place,  350  shares  would  thereby  *be  absorbed,  and 
inasmuch  as  the  mining  company  is  proved  to  have  held 
6,650  shares,  the  whole  capital  of  the  company  would  thus 
be  allotted  to  persons  other  than  the  defendants.  But  be 
this  how  it  may,  we  think  it  at  all  events  a  proper  inference 
from  the  facts  proved  that  the  company  accepted  from 
Toi^d  and  Allan  a  surrender  of  the  shares  or  the  inchoate 
right  to  shares,  which  the  defendants  possessed  under  the 
special  act.  Such  a  surrender  might  under  s.  9  of  the  Com- 
panies Clauses  Act,  1863,  be  accepted  by  a  company  on 
such  terms  as  they  think  fit  of  any  shares  which  have  not 
been  fully  paid  up.  If  a  company  may  accept  a  surrender 
in  the  case  of  specific  shares  actually  issued,  it  seems  to 
follow  that  they  may  do  so  in  the  case  of  a  mere  right  to 
have  specific  shares  allotted,  and  that  the  evidence  of  an  ac- 
ceptance in  the  latter  case  need  not  be  as  express  as  would 
be  required  in  the  former  case ;  for  where  shares  have  been 
issued  and  certificates  given,  it  would  be  reasonable  to  ex- 
pect that  a  surrender  should  be  evidenced  either  by  writing 
or  by  a  delivery  of  the  certificates  to  the  company,  but 
where  there  is  nothing  to  deliver  and  only  a  right  or  lia- 
bility to  be  enforced  the  mere  non-enforcement  of  that  right 
or  liability  for  many  years  is  in  itself  strong  evidence  of 
the  right  or  liability  having  been  abandoned. 

It  has  been  suggested  that  if  under  such  circumstances 
as  exist  in  the  present  case  a  director  of  a  company  named 
as  such  in  the  special  act  were  held  to  have  become  freed 
from  the  liability  attaching  to  his  position,  then  the  whole 
body  of  the  directors  could  by  mere  arrangement  among 
themselves  equally  free  themselves  from  liability,  and  cred- 
itors of  the  company  might  be  left  without  any  shareholder 
against  whom  they  could  enforce  execution.  "But  we  think 
that  the  courts  are  strong  enough  to  stop  any  unjust  and 
collusive  arrangements  of  the  kind  suggested,  and  that  they 
have  no  analogy  in  kind  or  degree  with  the  bona  fide  sur- 
render, which  we  infer  from  the  facts  before  us.  The  au- 
thorities, which  have  been  cited  in  argument  do  not  directly 
support  the  conclusion  at  which  we  have  arrived,  but  they 
are  in  no  way  adverse  to  it.  The  Cheltenham  and  Oreat 
Western  Union  Ry.  Co.  v.  Daniel  ('),  and  Scott  v.  Berke- 

O  2  Q.  B.,  281. 
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ley{*),  at  least  indicate  that  the  courts  in  cases  like  the 
present  will  look  to  the  substance  of  the  *transactions  [360 
which  are  in  question,  and  where  persons,  whose  position 
as  shareholders  is  a  legal  consequence  of  some  other  posi- 
tion held  by  them,  relinquish  that  other  position  under  cir- 
cumstances which  evidence  an  intention  to  cease  to  be  a 
shareholder,  acted  upon  by  the  company,  will  hold,  that 
such  intention  has  been  effectually  carried  out,  even  though 
forms,  prescribed  by  act  of  Parliament  or  adopted  as  the 
general  mode  of  carrying  out  such  transactions,  have  not 
been  in  the  particular  instance  adhered  to.  The  appeals 
must  be  allowed,  and  judgments  entered  for  the  defendants. 

Jvdgmerds  reoersed. 

Solicitors  for  plaintiff :  ClarJces^  Rawlins  <6  darkey  for 
Allison,  Son  &  Willan,  Darlington. 

Solicitor  for  defendant  Todd  :  Adam  Burn^  for  Steaven- 
son  &  Meek,  Darlington. 

Solicitor  for  defendant  Allan :  R,  T.  Jarms^  for  Hutchin- 
son &  Lucas,  Darlington. 

O  8  C.  B.,  926. 
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Lofidhrd  and  Tenant — Yearly  Tetiancy — Agreement  for  Six  Months*  NoHce  to  quit — 
•  The  AgrieuUural  Holdingn  Act,  1876  (88  db  89  Vict,  <?.  92),  «.  hi—Year's  Notice. 

A  yearly  tenancy  which  by  express  agreement  of  the  parties  is  determinable  on 
six  months'  notice  to  quit  is  not  within  the  Agricultural  Holdings  Act,  1876  (88  <& 
89  Vict.  c.  92),  8.  61,  which  provides  that  "Where  a  half  years  notice,  expiring 
with  the  year  of  tenancy,  is  by  law  necessary  and  sufficient  for  determination  of  a 
tenancy  from  year  to  year,  a  year's  notice  so  expiring  shall  by  virtue  of  this  act  be 
necessary  and  sufficient  for  the  same." 


[8  Common  Pleas  Division,  866.] 
Feb.  28,  1878. 


♦Broclebank  &  Co.  V.  The  King's  Lynn      [365 
Steamship  Company. 

Bankruptcy — Practice — Security  for  Costs — Filing  Petition  under  the  Bankruptcy  Act. 

Security  for  costs,  where  the  plaintiff  has  become  bankrupt  or  has  filed  a  petiton  for 
liquidation,  is  not  necessarily  confined  to  future  costs,  but  may,  when  applied  for 
promptlv,  be  extended  to  costs  already  incurred  in  the  suit 

Oxenden  v.  Cropper  (4  Dowl.,  674,)  overruled. 
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Action  for  breach  of  a  chaiterparty.  After  the  cause  had 
been  set  down  for  trial,  the  plaintiffs  filed  a  petition  for 
liquidation  under  s.  125  of  the  Bankruptcy  Act,  1869,  32  & 
33  Vict.  c.  71.  On  the  29th  of  January,  1878,  application 
366]  was  made  by  summons  ^calling  upon  the  plaintiffs 
to  give  security  for  costs,  and  the  master  ordered  that 
security  should  be  given  to  the  amount  of  £50,  but  in  respect 
.of  future  costs  only.  Upon  appeal  against  this  order. 
Field,  J.,  varied  it  by  making  it  extend  to  costs  already 
iucurred. 

H,  Kisch^  moved  by  way  of  appeal :  The  order  was  not 
warranted  so  far  as  regards  the  costs  already  incurred.  It 
is  true  that,  in  Harvey  v.  Jacob  {^^  and  Mason  v.  PolhiU{*\ 
security  was  ordered  to  be  given  lor  retrospective  as  well  as 
prospective  costs ;  but,  in  a  subsequent  case,  Oxenden  v. 
Cropper  {*),  Patteson,  J.,  refused  to  compel  the  plaintiff  to 
give  security  for  costs  already  incurred.  In  Republic  of 
Costa  Rica  V.  Erlanger{^\  Lord  Justice  James  says:  "For 
the  £1^000.already  incurred,  no  security  can  be  given  within 
the  meaning  of  this  rule  "  (').  In  Grant  v.  Banque  Franco- 
Egyptienne{%  upon  a  motion  for  securitjr  for  costs  of  ap- 
peal, made  after  the  time  fixed  for  the  hearing.  Lord  Justice 
James  said:  '* It  is  too  late  to  make  the  application,  so  far 
as  regards  any  costs  already  incurred,  after  the  time  has  been 
actually  fixed  for  the  hearing  of  the  appeal." 

Anstie^  contra  :  Harney  v.  Jacob  {^)  was  a  decision  of  the 
full  court,  and  neither  that  case  nor  Mason  v.  PolhilK^) 
was  cited  in  the  case  before  Patteson,  J.  The  learned  judge 
thought  more  weight  should  be  attributed  to  the  former  than 
to  the  latter  case.  That  the  plaintiff  was  a  criminal  was 
hardly  a  circumstance  which  could  be  relied  on  as  a  dis- 
tinction. The  reason  of  the  rule  allowing  security  for  costs 
where  the  plaintiff  files  a  petition  for  liquidation  is  given  by 
Blackburn,  J.,  in  Malcolm  v.  HodgJcinsoni^), 

[LiNDLEY,  J.:  The  form  of  the  order  for  security  in  Se- 
ton  on  Decrees,  3d  ed.,  1269,  makes  no  distinction  between 
future  costs  and  costs  already  incurred.] 
367]  *Denman,  J.:  Harvey  v.  Jacob {')  is  an  express 
authority  upon  the  point.  I  see  no  distinction  in  principle 
between  that  case  and  the  present.     The  case  of  Republic 

(1)  1  B.  (fc  A.,  169.  shall  be  of  such  amount  and  be  given  at 

(')  2  Dowl.,  61.  such  time  or  times  and  in  such  manner  and 

(')  4  Dowl.,  574.  form  as  the  court  or  a  Judge  shall  direct. " 

(*)  3  Ch.  D.,  62,  69.  And  see  No.  7  of  the  Rules  of  Feb.,  1876. 

(*)  **  In  any  cause  or  matter  in  which  (•)  1  C.  P.  D.,  148. 

security  for  costs  is  required,  the  scurity  (')  Law  Rep.,  8  Q.  B.,  209. 
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of  Costa  Rica  v.  Erlangeri^)  differs  in  this,  that  all  the  cir- 
cumstances were  known  to  tlie  defendant  from  the  very 
commencement  of  the  suit ;  and  when  Oxenden  v.  Oroppei'  (*) 
was  before  Patteson,  J.,  the  previous  cases  were  npt  cited. 
I  think  my  Brother  Field  was  quite  right  in  acting  upon  the 
decision  of  the  Court  of  Queen  s  Bench. 

LiNDL-iEY,  J.:  I  am  of  the  same  opinion.  The  only  case 
in  favor  of  this  appeal  is  Oxenden  y-  Cropper  i^\  That, 
however,  is  opposed  to  a  former  case  (not  cited)  where  the 
question  was  apparently  fully  gone  into,  and  before  the  full 
court.  I  think,  therefore,  the  earlier  decision  ought  to  pre- 
vail. The  matter  w^as  not  argued  in  Erlangers  Case{\ 
and  there  was  a  delay  of  two  years  there  :  nor  do  I  think 
that  Order  LV  has  any  application  to  the  matter.  The  rule, 
as  stated  in  DanielUs  Chancery  Practice,  32,  33,  5th  ed., 
shows  that  the  common  form  of  order  is  applicable  to  se- 
curity for  the  whole  costs,  and  is  not  limited  to  after-accru- 
ing costs.  The  practice  seems  to  me  to  be  well  settled,  and 
the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. . 

Solicitors  for  plaintiffs :  Kisch^  Son  &  Hanhury. 
Solicitors  for  defendants :  Flux  &  Leadhittei\ 

0)  8  Ch.  D.,  62.  («)  4  DowL,  674. 


[3  Common  Pleas  Division,  868.] 
April  6,  1878. 

*Rawlin8  V.  Briggs.  [368 

IjandUird  and  Tenant — Lease,  Conatructian  of — Covenant  to  pay  Taxes,  ike. 

Under  a  demise  of  premises  for  twenty-one  years,  the  lessee  covenanted  to  pay  the 
rent  reserved  **  without  any  deduction  or  abatement  except  land  tax  and  landlord's 
property  tax,**  and  further  "  to  pay  and  discharge  all  and  all  manner  of  taxes,  rates, 
charges,  assessments,  and  impositions  whatever  (except  as  aforesaid)  then  or  at  any 
time  or  times  during  the  term  to  be  charged,  assessed,  or  imposed  on  the  premises 
thereby  demised,  or  in  respect  thereof  or  of  the  said  rent  as  aforesaid,  by  authority 
of  Paruament  or  otherwise  howsoever." 

During  the  term  the  lessor  received  from  the  sanitary  authority  a  notice,  pursuant 
to  the  Public  Health  Act,  1875  (88  <&  39  Vict.  c.  55),  s.  94,  to  abate  a  nuisance  in- 
jurious to  health  arising  fr(Sm  the  bad  condition  of  the  drains  upon  the  premises, 
and  in  order  to  prevent  proceedings  against  him,  executed  the  required  works: 

//eW,— upon  the  authority  of  THdnwell  v.  Wkitworth  (Law  Rep.,  2  C.  P.,  326),— 
tliat,  the  payment  having  been  made  by  the  lessor,  not  for  a  "  rate,  charge,  assess- 
ment, or  imposition  assessed  or  imposed  on  the  demised  premises  or  in  respect 
thereof,"  but  in  performance  of  a  duty  imposed  upon  him  by  the  act  of  Parliament, 
he  was  not  entitled  to  call  upon  the  lessee  under  his  covenant  to  repay  the  amount. 

77iomp9on  v.  Lapworth  (Law  Rep.,  8  C.  P.,  149,)  distinguished. 
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Statement  of  claim.  1.  The  plaintiff  is  the  lessor  and 
the  defendant  is  the  lessee  of  certain  houses  and  premises 
known  as  Nos.  119  and  121  London  Street,  Reading,  Berks. 

2.  By  an  indenture  of  lease  of  the  20th  of  October,  1873, 
the  plaintiff  demised  the  houses  and  premises  to  the  defend- 
ant for  twenty-one  years  from  the  29th  of  September  pre- 
ceding, subject  to  the  covenants  and  conditions  therein 
contained. 

3.  The  defendant  thereby  covenanted  to  pay  to  the  plain- 
tiff during  the  term  the  yearly  rent  of  £65  without  any 
deduction  or  abatement  except  land  tax  and  landlord's  prop- 
erty tax. 

4.  The  defendant  also  covenanted  thereby  from  time  to 
time  to  pay  and  discharge  all  and  all  manner  of  taxes,  rates, 
charges,  assessments,  and  impositions  whatever  (except  as 
aforesaid),  then  or  at  any  time  or  times  during  the  term  to 
be  charged,  assessed,  or  imposed  on  the  premises  thereby 
demised,  or  in  respect  thereof  or  of  the  said  rent  as  afore- 
said, by  authority  of  Parliament  or  otherwise  howsoever. 

6.  The  defendant  from  the  date  of  the  indenture,  and 
during  the  month  of  May,  1877,  has  been  and  still  is  the  oc- 
cupier of  the  houses  and  premises. 

369]  *6.  On  the  14th  of  May,  1877,  the  urban  sanitary 
authority  for  the  borough  of  Reading  and  for  the  district 
within  which  the  houses  were  and  are  situated,  in  pursuance 
of  the  powers  of  the  Public  Health  Act,  1876,  duly  gave 
notice  to  the  plaintiff  ths^t  the  sanitary  authority,  being  sat- 
isfied of  the  existence  of  a  nuisance  injurious  to  health  at 
and  upon  the  said  houses  and  premises,  arising  from  the  bad 
condition  of  the  drains  upon  the  premises,  and  from  the 
want  of  sufficient  drains,  thereby  required  the  plaintiff 
within  six  weeks  from  the  service  of  the  notice  to  abate  the 
same,  and  for  that  purpose  to  construct  a  proper  and  suffi- 
cient covered  drain  or  drains  emptying  into  the  sewer  of  the 
said,  sanitary  authority,  for  the  effectual  drainage  of  the 
houses  and  premises,  to  empty  and  cleanse  and  further  fill 
up  and  deodorize  and  arch  over  the  existing  cess- pool. 

7.  The  notice  further  stated  that,  if  the  plaintiff  made 
default  in  complying  therewith,  summary  proceedings  would 
be  taken  to  enforce  the  abatement  of  the  nuisance,  and  to 
recover  costs  and  penalties  incurred  thereby. 

8.  Upon  the  receipt  of  this  notice,  the  plaintiff  required 
the  defendant  to  execute  the  said  works  or  to  pay  the  costs 
thereof,  but  the  defendant  refused  to  execute  the  works  or 
to  pay  for  the  same,  and  denied  his  liability  in  respect 
thereof. 
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9.  Thereupon,  and  in  order  to  prevent  any  further  pro- 
ceedings, the  plaintiff  by  his  servants  and  agents  executed 
the  works  according  to  the  notice  and  to  the  plans  and 
directions  of  the  sanitary  authority. 

10.  The  plaintiff  has  paid  for  the  execution  of  the  works, 
£25. 

Claim  £25  and  interest. 

Demurrer,  on  the  ground  that  the  statement  of  claim  does 
not  show  any  contract  by  the  defendant  to  repay  to  the 
plaintiff  money  expended  by  the  plaintiff  in  the  improve- 
ment of  the  plaintiffs  freehold,  or  expended  by  the  plaintiff 
in  compliance  with  a  notice  to  him  to  construct  additional 
drainage  on  his  own  premises.     Joinder. 

Ooodwin^  in  support  of  the  demurrer:  The  principle 
which  runs  through  the  cases  upon  this  subject  is,  that, 
where  the  Legislature  casts  a  duty  or  charge  upon  the  owner 
of  premises,  there  must  be  *clear  and  unambig-  [370 
uous  words  to  shift  the  burden  from  him  to  the  tenant 
or  occupier.  Tidswell  v.  Whitworihi^)  is  in  point.  There 
the  defendant  leased  premises  at  the  '*  clear  yearly  rent  of 
£90,"  and  covenanted  that  he  would  ''pay  and  discharge  all 
taxes,  rates,  assessments,  and  impositions  whatsoever  (ex- 
cept property  tax)  which  during  the  term  should  become 
payable  in  respect  of  the  demised  premises:"  the  town 
council  gave  notice  to  have  the  street  in  which  the  premises 
were  situate  sewered  and  paved:  the  lessor  neglecting  to  do 
the  required  work,  the  council  caused  it  to  be  done,  and 
assessed  his  proportion  of  the  expenseat £213 3*.  6^.,  which 
he  paid :  and  it  was  held  that,  the  payment  having  been 
made  by  the  plaintiff,  not  for  a  rate,  assessment,  or  imposi- 
tion which  had  become  payable  in  respect  of  the  demised 
premises,  but  for  the  breach  of  a  duty  imposed  upon  him 
by  the  act  of  Parliament,  he  was  not  entitled  to  call  upon 
the  defendant  under  his  covenant  to  repay  him  the  amount. 
Sweet  V.  8eager{^\  which  was  theue  cited,  was  distinguished 
by  Willes,  J.,  upon  the  ground  that  in  that  case  '*  the  tenant 
not  only  undertook  to  make  money  payments  assessed  upon 
or  in  respect  of  the  premises,  but  also  to  bear  burthens  and 
to  perform  duties  and  services,  and  so  bound  himself  to 
indemnify  the  landlord  against  a  payment  imposed  upon 
him  in  respect  of  a  burthen  which  the  tenant  had  taken  upon 
himself."  Tliompson  v.  Lapworth  (*),  Bird  v.  Elwes (*),  and 
Crosse  v.  Raw  (*),  are  distinguishable  upon  the  same  ground 

P)  Law  Rep.,  2  C.  P.,  826.  (>)  Law  Rep.,  3  C.  P.,  149. 

(*)  2  C.  B.  (N.S.),  119.  (4)  Law  Rep.,  8  Ex.,  226. 

(*)  Law  Rep.,  9  Ex.,  209  ;  10  Eng.  R.,  386. 

30  Eng.  Bep.  30 
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as  Sweet  v.  Seager{'),  The  94th  section  of  38  &  35  Vict.  c.  65 
casts  upon  the  landlotd  the  duty  of  abating  a  nuisance 
arising  from  the  defective  construction  of  a  structural 
convenience. 

M'Call,  contra:  The  payment  in  question  was  a  charge, 
assessment,  or  imposition,  charged  or  imposed  upon  the 
demised  premises,  or  in  respect  thereof,  within  the  meaning 
of  the  covenant  in  question.  The  lessor  stipulates  for  a 
"clear  yearly  rent,"  free  from  deductions  by  whatsoever 
authority  imposed.  Thompson  v.  Lapw6rth(^)  is  precisely 
in  point;  and  it  is  consistent  with  Sweet  v.  8eager{^\  Bird 
V.  Mwes{*)^  and  Crosse  v.  Haw  ('),  which  virtually  overrule 
371]  the  case  of  Tldswellv.  Whittoorth  {*)  relied  *on  by 
the  defendant.  The  duty  in  question  arises  out  of  the  pro- 
visions of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55). 
By  s.  94  of  that  act,  where  a  nuisance  arises  from  the  want 
or  defective  constrnction  of  any  structural  convenience,  or 
where  there  is  no  occupier  of  the  premises,  notice  to  abate 
the  .nuisance  is  to  be  served  on  the  owner,  which  by  the 
interpretation  clause,  s.  4,  means  '*the  person  for  the  time 
being  receiving  the  rack  rent  of  the  lands  or  premises  in  con- 
nection with  which  the  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or  premises  were  let 
at  a  rack-rent."  By  ss.  95  and  96,  the  offender  may  be 
summoned  before  a  justice  who  may  make  an  ordeV  dealing 
with  the  notice.  A  penalty  of  £5  is  imposed  by  s.  103  for 
disobedience  of  the  order :  and  by  s.  104  the  costs  and  ex- 
penses and  any  penalties  incurred  in  relation  to  any  such 
nuisance  are  maae  recoverable  from  the  occupier,  who  may 
deduct  the  same  out  of  the  accruing  rent, — that  is,  in  the 
absence  of  any  covenant  whereby  the  tenant  agrees  to  take 
the  burden  upon  himself.  This  is  an  imposition  "  in  respect 
of  the  premises"  within  the  meaning  of  the  covenant.  If 
Tidswell  v.  Whitworth{^)  cannot  be  reconciled  with  TAomp- 
son  V.  Lapworth  Q»  the  later  decision  must  prevail. 

LiNDLEY,  J.:  I  am  of  opinion  that  this  demurrer  should 
be  allowed.  I  am  unable  to  distinguish  this  case  from  Tids- 
well V.  Whitworth  (*).  The  question  turns  upon  the  true 
constrnction  of  the  covenants  in  a  lease.  In  the  first  place, 
there  is  a  covenant  to  pay  the  yearly  rent  of  £65  ''without 
any  deduction  or  abatement  except  land  tax  and  landlord's 
property  tax."     That  is  only  material  as  throwing  light 

(»)  2  C.  B.  (N.S.),  119.  («)  Law  Rep.,  9  Ex.,  209;  10  Eng.  R., 

O  Law  Rep.,  3  C.  P.,  149.  386. 

(»)  Law  Rep.,  3  Ex.,  226.  (»)  Law  Rep.,  2  C.  P.,  826. 
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upon  the  next  covenant,  by  which  the  tenant  contracts  to 
'*  pay  and  discharge  all  andall  manner  of  taxes,  rates,  charges, 
assessments,  and  impositions  whatever  (except  as  aforesaid) 
tlien  or  at  any  time  or  times  dilring  the  terra  to  be  charged, 
assessed,  or  imposed  on  the  premises  thereby  demised,  or  in 
respect  thereof  or  of  the  said  rent  as  aforesaid,  by  authority 
of  rarliament  or  otherwise  howsoever."  Now,  the  landlord 
must  show  that  the  money  which  he  seeks  to  recover  by  this 
action  comes  within  some  or  one  of  these  words  '*  rates, 
charges,  assessments,  *and  imposition©,  charged,  as-  [372 
sessed,  or  imposed  on  the  premises  demised  or  in  respect 
thereof."  It  is  obvious  that  that  alone  is  made  a  charge 
upon  the  premises  which  is  expended  by  the  landlord  in 
respect  thereof.  In  what  sense  is  the  money  which  the 
plaintiff  has  expended,  a  sum  paid  in. respect  of  a  charge 
or  assessment  imposed  on  the  premises  ?  The  several  sec- 
tions of  the  Public  Health  Act,  1856  (38  &  39  Vict.  c.  55), 
which  have  been  referred  to, — ss.  94,  98,  104,  207, — throw 
upon  the  landlord  the  duty  of  removing  a  nuisance  arising 
from  the  want  or  defective  construction  of  any  structural 
convenience.  The  cost  of  that  which  is  done  in  the  perform- 
ance of  his  duty  cannot  become  a  charge  upon  the  tenant 
without  express  covenant.  It  seems  to  me  that  what  the 
plaintiff  was  called  upon  to  do  here  is  precisely  analogous 
to  what  the  plaintiff  was  required  to  do  in  the  case  I  have 
referred  to.  The  language  of  the  covenant  in  that  case  does 
not  substantially  differ  from  that  used  here :  and  the  reason- 
ing of  the  judges  applies  as  much  to  this  case  as  to  that. 
It  is  said  that  the  present  covenant  more  nearly  resembles 
that  in  Thompson  v.  LapwortJii^)^  Bird  v.  Mwes{*),  and 
Crosse  v.  Haw  (*) ;  and  that  Tidswell  v.  WJiitworih  (*)  is  vir- 
tually overruled.  But  in  each  of  those  cases  the  language 
of  the  covenant  was  different  from  that  of  Tidswell  v.  Whit- 
worth  (*),  and  great  care  was  taken  to  distinguish  them  on 
the  ground  of  such  dissimilarity  of  words.  In  Thompson 
V.  Lapworth(^\  the  covenant  was  to  pay  and  discharge  "all 
taxes,  rates,  duties^  and  assessments  whatsoever  which  dur- 
ing the  continuance  of  the  demise  should  be  taxed,  assessed, 
or  imposed  on  the  tenant  or  landlord  of  the  demised  prem- 
ises in  respect  thereof."  Those  words  are  much  more 
extensive  than  the  words  used  here.  Willes,  J.,  in  Thomp- 
son V.  Lapworth  (')  points  out  the  difference  between  Tids- 
well  V.  Whitworth  ( )  and  that  case. 

0)  Lftvr  Bep.,  8  C.  P.,  149.  (»)  Law  Rep.,  9  Ex.,  209 ;  10  Eng.  R.,  386. 

(*)  Law  Rep.,  8  Ex.,  225.  (<)  Law  Rep.,  2  C.  P.,  826. 


236  COMMON  PLEAS  DIVISION.  [VoL  HI. 

1878  Attenborough   v.  St.  Katharine's  Dock  Go. 

The  payment  in  question  is  not  within  the  covenant,  and 
it  follows  that  the  plaintiff  cannot  recover. 

Demurrer  allowed^  with  costs. 

Solicitor  for  plaintiff:  W.  Rawlins, 
Solicitors  for  defendant :  Rooke  &  SoUy  for  W.  J.  Brain, 
Reading. 

Soe  24  Eng.  Rep.,  574  note.  with  such  owner,  or  with  some  third 

Under  the  provisions  of  section  244  person, 

of  the  act  providing  for  the  assessment  Hence/  in  sach  case,  where  8.  is  in 

and'  collection  of  taxes,  1  B.  S.  1876,  possession  of  real  estate  as  the  tenant 

p.  126,  the  tenant  or  occupant  of  real  of  H.,  under  a  written  lease,  he  has 

estate,  from  whom  the  taxes  thereon  a  good  cause  of  action  against  the  real 

shall  have  been  collected,  may  recover,  estate  and  the  wife  of  H. ,  the  latter 

by  action  against  the  owner  of  such  being  the  owner  thereof,    to  recover 

real  estate,  the  amount  which  such  the  amount  of   taxes  collected  from 

owner  ought  to  have  paid,   whether  him  as  tenant :  Hammon  v.  Sexton,  68 

such  occupant  or  tenant  has  possession  Ind.,  87. 
of  the  real  estate  under  a  contract  made 


[3  Common  Pleas  Division,  378.] 
March  26  ;  April  8.  1878.       « 


373]    *Percy  Attenborough  v.  The  London  and  St. 
Katharine's  Dock  Company. 

Robert  Attenborough  v.  The  Same. 

InterpUader^Indorsee  of  Dock  Warrani—l  dk  2  Wm.  4,  e,  58,  «.  \— Different 
lAobiUUet — Damages  for  Detention. 

L.  shipped  wine  at  Cadiz  for  London  under  bills  of  lading  making  it  deliverable 
to  D.  or  his  assigns.  D.  caused  it  to  be  deposited  with  the  defendants,  a  dock  com- 
pany, and  received  from  them  dock  warrants  making  the  wine  deliverable  to  D.  or 
his  assigns,  and  these  he  indorsed  to  the  plaintiff  to  secure  the  payment  of  ad- 
vances made  by  the  plaintiff.  L.  afterwards  served  notice  upon  Uie  defendants  not 
to  part  with  the  wine,  alleging  that  it  had  been  obtained  from  him  by  fraud,  and  the 
plaintiff  commenced  an  action  against  them  for  wrongfully  detaining  it : 

Held,  that  the  defendants  were  not  entitled  to  relief  under  the  Interpleader  Act ; 
for,  first,  dama£^es  were  claimed  from  them  which  could  not  be  recovered  against 
L. ;  and,  secondly,  they  had,  by  issuing  the  dock  warrants,  induced  the  plaintiff  to 
change  his  position.  

Reversed,  poet,  p.  296. 
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[8  Ck)mmon  Pleas  Division,  Z11.] 
June  28,  1878. 

*The  Guardians  of  the  Poor  of  the  Parish  of    [377 
St.  Leonard's,  Siioreditch,  v.  Franklin. 

Corporation — "Person  or  PerMmn'* — Common  Tnformerg  (1  <fc  2  Wm,  4,  c.  lxxvi), 
M.  XLV,  LZZZY — Action  for  Penalties, 

A  corporation  cannot  sue  for  penalties  as  a  common  informer,  unless  expressly 
empowered  by  statute  so  to  do. 

The  act  1  A  2  Wm.  4,  c.  lxxvi,  by  s.  xlv,  imposes  a  penalty  on  coal  dealers  who 
knowingly  sell  one  sort  of  coals  for  another  within  a  certain  district,  and  the  penalty 
is  recoverable  under  s.  Ixxxv,  "  by  the  person  or  persons  who  shall  inform  and  sue 
for  the  same**: 

Held,  that  a  board  of  guardians,  being  a  corporation,  did  not  come  within  the 
temu  of  8.  Ixxxv,  and  therefore  could  not  sue  for  the  penalty. 

Claim,  after  alleging  a  contract  for  the  sale  of  coal  to  the 
plaintiffs  by  the  defendant  and  a  breach  by  the  delivery  on 
certain  occasions  of  coals  which  were  not  of  the  quality  or 
description  ordered  and  contracted  for,  further  stated  that 
on  the  accasions  aforesaid,  the  defendant  being  a  seller  of 
coals  and  dealer  in  coals,  did  knowingly  sell  one  sort  of 
coals  for  and  as  *a  sort  which  they  really  were  not,  [378 
within  the  distance  of  twenty  miles  from  the  General  rost- 
office,  contrary  to  the  form  of  the  statutes  in  that  behalf, 
and  became  liable  to  pay  for  every  such  offence  the  sum  of 
£10  for  every  ton  of  coals  so  sold. 

The  plaintiffs  claimed  first,  £300  damages  for  breach  of 
contract;  and,  suing  as  well  for  the  Queen  as  for  them- 
selves, also  claimed  £1,780. 

Demurrer  to  that  part  of  the  statement  of  claim  on  which 
the  claim  for  penalties  was  based,  on  the  grounds  that  the 
plaintiffs,  being  a  corporation,  could  not  be  a  common  in- 
lormer  or  common  informers,  and  that  the  plaintiffs  were 
not  empowered  to  sue  for  penalties  by  the  act  under  which 
the  claim  was  made  (*). 

P)  1  &  2  Wm.  4,  c  lxx7!,  "  An  act  for  Sect  Ixxxv  enacts,  That  all  fines,  pen- 

regulatinf  the  Vend  and  Delivery  of  Coal  alties,  or  forfeitures  exceeding  the  sum  of 

in  the  Cities  of  London  and  Westmin-  £25  by  this  act  imposed  for  any  offence 

ster "  Ac  or  offences  committed  against  this  act 

Sect  xlv  enacts.  That  if  any  seller  ot  shall  and  may  be  recovered  by  action  of 

dealer  in  coals  shall  knowingly  sell  one  debt,  bill,  plaint,  or  information  in  any 

sort  of  coals  for  and  as  a  sort  which  they  of   His   Majesty's    courts  of  record  at 

i^lly  are  not  within  the  port  of  London  Westminster  ..."  by  the  person  or  per- 

...  or  within  the  distance  of  twenty-five  sons  who  shall  inform  and  sue  for  the 

miles  from  the  General  Postnflice,  every  same,"  within  three  calendar  months  after 

fioch  seller  or  dealer  shall  forfeit  and  pay  the  offence  or  offences  shall  be  commit- 

for  every  such  offence  £10  per  ton  fur  ted;    and  one  moiety  of  all  such  fines, 

eTery  ton  of  coals  bo  sold.  penalties,  or  forfeitures  shall  be  to  and 
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Raymond^  for  the  defendant :  A  corporation  cannot  sue 
as  a  common  informer:  Chitty's  Archbold's  Practice,  12tli 
ed.,  p.  1146.  The  authority  there  cited  is  the  Weavers^ 
Company  v.  Forrest  (*),  in  which  the  decision  was  on  a  point 
of  pleading,  viz.,  whether  a  defendant  who  had  oyer  of  a 
charter  was  bound  to  insert  it  in  his  plea,  but  to  the  mar- 
ginal note  of  the  point  the  reporter  adds,  "N.B.  It  was  held 
in  the  C.  6.  (where  other  like  actions  were  brought)  that  the 
words  of  7  Geo.  2  being  *any  person  or  persons,'  a  corpora- 
tion could  not  sue  as  a  common  informer." 

In  Walker  v.  Richardson  ('),  a  lease  of  lands  by  an  eccle- 
siastical corporation  to  charitable  uses  was  held  not  to  be 
379]  within  *the  Mortmain  Act,  9  Geo.  2,  c.  36,  s.  1,  which 
prohibits  conveyances  of  lands  "by  any  person  or  persons 
whatsoever"  in  trust,  or  for  the  benefit  of  any  charitable 
uses  whatsoever.  Parke,  B.,  said  th^  section  extended  only 
to  grants  by  natural  persons. 

[Lord  Coleridge,  J.:  Suing  under  the  old  penal  stat- 
utes the  informer  had  to  make  an  affidavit,  which  a  corpo- 
ration would  be  unable  to  do.] 

And  in  early  times  an  informer  had  to  info,rm  ore  tenzis. 
The  only  cases  of  corporate  informers  to  be  found  in  the 
books  are  actions  for  penalties  under  the  Apothecaries  Act, 
56  Geo.  3,  c.  194,  which,  however,  bv  s.  26,  expressly  em- 
powers the  master  and  wardens  of  the  Apothecaries  Com- 
pany to  sue :  see  BuUen  and  Leakes'  Precedents  of  Pleading, 
3d  ed.,  p.  233.  If  the  words  ''person  or  persons"  include 
corporations,  then  the  numerous  interpretation  clauses  de- 
claring that  "person  or  persons"  in  particular  acts  of  Par- 
liament shall  include  corporations,  have  been  needless. 
Corporations  are  not  formed  for  purposes  of  suing  as  in- 
formers. If  they  could  sue  it  is  possible  that  a  company 
might  be  established  for  the  sole  object  of  bringing  qui  lam 
actions  on  forgotten  penalty  clauses  in  obsolete  statutes. 

The  case  does  not  come  within  the  letter  of  the  act,  which 
is  penal,  and  should  be  construed  strictly. 

Auslen^  for  the  plaintiffs :  The  dictum  in  Chitty's  Arch- 
bold's  Practice,  12th  ed.,  1145,  is  founded  on  a  mere  note 
by  the  reporter  of  the  Weavers^  Company  v.  Forrest  {^). 
But  the  decision  in  that  case  is  not  in  point.  Nor  is  Walker 
V.  Richardson  (*),  for  the  object  of  the  Mortmain  Act,  9  Geo. 

for  the  use  of .  .  .  the  King,  his  heirs  and    persons  who  shall  inform  or  sue  for  the 
successors,  and  the  other  moiety  thereof,     same.*' 
together  with  double  costs  of  suit,  shall        (')  2  Str..  1241. 
be  to  and  for  the  use  of  "  the  person  or        (*)  2  M.  «k  W.,  882,  890. 

(»)  2  M.  A  W.,  882. 


Vol.  III.]  COMMON  PLEAS  DIVISION.  239 

Guardians  of  St.  Leonard's,  Shoreditch,  y.  Franklin.  1878 

2,  c.  36,  8.  1,  as  the  preamble  shows,  was  to  prevent  the  con- 
veyance in  mortmain  of  lands  held  by  '^languishing  and 
dying  persons" — terms  inapplicable  to  a  corporation  aggre- 
gate. The  court  said  that  the  lease  by  a  corporation  of 
lands  which  were  already  in  mortmain  was  neither  within 
the  words  nor  the  spirit  of  that  act.  In  "The  Exposition 
of  the  Statute,  39  Eliz.  c.  6"  (*),  which  authorizes  the  ereo* 
tion  of  hospitals  b^  ''all  and  every  person  and  persons 
seised  of  an  estate  m  fee  simple,  their  heirs,  executors,  or 
assigns,"  Lord  Coke  *commenting  on  the  phrase  "  all  [380 
and  every  person  and  persons,"  says:  "These  words  regu- 
larly do  extend  to  any  body  politick  or  corporate,  but  not 
to  such  as  are  restrained  by  any  act  of  Parliament  to  alien, 
&c.,  but  doth  extend  to  such  bodies  politick  and  corporate  as 
may  alien,  as  manors  and  commonalties,  bayliffs,  and  bur- 
gesses, &c.,  and  the  like,  and  to  all  other  persons  whatso- 
ever." Grant  on  Corporations,  says  in  a  note  to  p.  66,  that 
" '  person '  in  a  statute  relative  to  forgery  was  held  not  to  be 
applicable  to  the  aggregate  body  of  a  corporation,  Harri- 
son's  C(ise{*);  but  since  1  Wm.  4,  c.  66,  s.  28,  the  law  is 
otherwise."  The  section  provided  that ''person"  should 
throughout  the  act  be  deemed  to  include  any  body  corporate. 
So  7  &  8  Geo.  4,  c.  28,  for  improving  the  administration  of 
justice  in  criminal  cases,  declares  that  statutes  relating  to 
offences  shall  be  Understood  to  include  bodies  corporate  as 
well  as  individuals,  unless  it  be  otherwise  specially  pro- 
vided, or  there  be  something  in  the  subject  or  context  repug- 
nant to  such  construction :  sect.  14.  Thus  the  tendency  of 
the  Legislature  to  expand  the  meaning  of  the  word  "  person  " 
in  acts  of  Parliament  is  evident. 

Haymoiid^  in  reply. 

Lord  Coleridge,  C.J.:  So  far  as  I  know,  this  is  a  case 
priiTKB  impressionism  but  not  without  clear  authority  bear- 
ing on  the  question  although  not  directly  deciding  it.  The 
Slaintiff  corporation  having  had  bad  coals  supplied  by  the 
efendant,  not  only  sue  him  for  damages  for  breach  of  con-, 
tract  in  failing  to  supply  good  coals,  but  proceed  further  to 
sue  him  for  a  large  sum  for  the  breach  of  duty  of  which  he 
has  been  guilty  in  violating,  1  &  2  Wm.  4,  c.  Ixxvi.  The 
corporation  say  that  the  breach  of  contract  was  so  bad  that 
they  are  entitled  not  only  to  damages  but  to  the  penalties 
imposed  by  sect,  xlv,  which  exceed  the  sum  of  £26  and  are 
recoverable  under  sect.  86,  "by  the  person  or  persons  who 
shall  inform  and  sue  for  the  same."     It  is  suggested  that 

(M  2  Infit.   720  722. 
(»)  1  Leach,  180;  2  East,  P.  C.,  988;  2  Russ.  Grim.,  386. 
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the  corporation  are  within  the  terms  of  sect.  86,  and  can  sue. 
Undoubtedly  the  corporation  may  be,  in  one  sense,  included 
within  the  terms  ** person  or  persons."  But  the  act  must 
be  construed  secundum  suhjectam  mater iem^  and  I  must 
ascertain  whether  it  would  be  reasonable  that  the  corpora- 
tion should  be  within  the  words.  If  the  case  had  arisen 
381]  *under  one  of  the  old  penal  statutes  it  would  have 
been  too  clear  for  argument,  as  some  of  the  conditions  pre- 
cedent to  maintaining  the  action  would  have  been  such  as  a 
corporation  could  not  from  its  very  nature  y)erform,  and 
therefore  to  have  held  a  corporation  included  in  the  words 
"person  or  persons,"  would  have  made  nonsense  of  the 
act(').  I  agree  that  such  a  construction  would  not  make 
nonsense  of  this  act.  But  the  general  current  of  authorities 
seems  to  show  that  a  corporation  cannot  be  common  inform- 
ers. The  argument  that  in  numerous  statutes  corporations 
are  empowered  to  sue  has  an  important  bearing  against  the 
plain tifrs,  for  the  fact  that  it  has  been  thought  not  only 
well  but  prudent  to  include  corporations  in  special  terms 
rather  tends  to  show  that  they  otherwise  would  not  have 
been  included.  No  doubt  the  provisions  in  many  statutes 
enabling  the  recovery  of  penalties  have  been  extended  to 
corporations,  not,  however,  by  making  corporations  do 
things  beyond  their  nature,  but  by  saying  that  things  done 
by  others  on  behalf  of  corporations,  should  give  them  the 
same  advantage  as  if  done  by  them.  The  statutes  as  to  in- 
spection, and  exhibiting  interrogatories  in  legal  procedure, 
&c.,  which  prescribe  that  certain  acts  shall  be  done  for  cor- 
porations by  certain  officers,  all  tend  to  show  that  corpora- 
tions are  by  the  very  necessity  of  their  nature  excluded  from 
doing  such  acts. 

I  think  it  undesirable  that  corpomtions  should  be  common 
informers.  The  general  dictum  of  the  textbooks  is  against 
it.  Under  all  the  earlier  statutes  corporations  could  not 
have  been  informers,  and  I  think  they  cannot  be  so  in  this 
case,  and  I  must  give  effect  to  the  demurrer. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiffs :  Carey^  Warhurton  &  De  Paula. 
Solicitors  for  aefendant :  Zey  Jk  Mould. 

0)  See  Tidd's  Practice^  9Ui  ed.,  pi  618L 


See  3S  En^.  Rep.,  «S3  note^ 
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[3  Common  Pleas  Division,  893.] 

June  19,  1878. 
[IN  THE  COURT  OF  APPEAL.] 

*Ottaway  V.  Hamilton.  [393 

CoiU — Hiisbandand  Wife — Necewaries — Extra  Cost*  in  a  Sitit  for  a  Divorce — Divorce 
Ada,  20  dr  21   Vici.  c.  85,  m.  51,  54,  and  11  A  22  Vict.  c.  108,  m.  13,  14. 

A  solicitor  employed  by  a  wife  to  take  proceedings  against  her  husband  to  obtain 
a  divorce  on  the  ground  of  cruelty  and  adultery,  may  sue  the  husband  for  "  extra 
costs,'*  i.  e.,  costs  reasonably  incurred  by  him  beyond  Uie  costs  taxed  and  allowed  as 
between  party  and  party. 

His  common  law  right  to  sue  the  husband  as  for  "  necessaries "  supplied  to  the 
wife,  is  not  to  be  limited  to  the  statutable  rights  and  remedies  for  costa  given  to  the 
wife  under  the  Divorce  Acts. 

This  was  an  action  brought  by  the  plaintiff,  a  solicitor 
who  had  been  employed  by  the  wife  of  the  defendant  to  in- 
stitute proceedings  against  him  in  the  Divorce  Division  for 
a  divorce  on  the  grounds  of  adultery  and  cruelty,  to  recover 
against  the  defendant  a  balance  of  costs  alleged  to  have  been 
necessarily  incurred  on  the  wife's  behalf  in  the  prosecution 
of  those  proceedings,  but  which  had  been  disallowed  by  the 
registrar  on  a  taxation  as  of  party  and  party  costs.  The 
facts  as  proved  or  admitted  on  the  trial  before  Denman,  J., 
at  the  last  Michaelmas  Sittings  in  London,  are  fully  detailed 
in  the  judgment  delivered  by  the  learned  judge,  hereafter 
set  out,  after  argument  upon  a  motion  for  judgment,  and  it 
is  only  necessary  to  add   the  following  particulars.     The 

f)IaintifF'8  bill  sued  in  this  action  was  made  up  of  the  fol- 
owing  items :  first,  charges  in  respect  of  business  done  prior 
*and  leading  up  to  the  institution  of  the  suit ;  these  [394 
charges  included  the  costs  of  taking  counsel's  opinion  and 
correspondence  with  the  defendant's  wife ;  secondly,  charges 
arising  out  of  proposals  for  a  compromise  of  the  suit  in  the 
Divorce  Division  made  by  the  defendant ;  thirdly,  payments 
made  to  a  detective  for  procuring  evidence ;  fourthly,  pay- 
ments in  respect  of  other  matters,  alleged  to  be  properly 
chargeable  as  between  solicitor  and  client. 

Feb.  23.  Waddy,  Q.C.  {Wilherforce,  with  him),  for  the 
plaintiff,  contended  that  all  the  costs  in  question  were  rea- 
sonably incurred  by  the  wife,  as  between  solicitor  and 
client,  in  the  prosecution  of  proceedings,  which  she  had  a 
right  to  institute  ^s  necessary  for  her  protection  against  her 
husband.  The  following  authorities  were  referred  to  and 
commented   upon :    Turner  v.  Rookes  (') ;  Brown  v.  AcJf- 

0)  10  Ad.  &  E.,  47. 

30  Eng,  Bep,  31 
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royd{');  Rice  v.  Shepfiej'd  {*) ;  Wilson  v.  Ford{*);  Be 
Hooper  (*) ;  Dickens  v.  Dickens  (*) ;  Stocken  v.  Pattrick  (*). 
J,  C.  Mathew^  for  tlie  defendant,  submitted  that  these 
were  not  costs  in  respect  of  which  the  wife  had  authority 
to  pledge  her  husband's  credit;  that  the  only  costs  for 
which  the  husband  could  be  liable,  at  all  events  since 
the  20  &  21*  Vict.  c.  85,  and  21  &  22  Vict.  c.  108  C),  were  the 
costs  taxable  under  the  decree,  provision  for  which  is  usu- 
ally made  upon  motion  as  the  suit  proceeds.  He  cited  Wells 
V.  Wells  ("),  Allen  v.  Allen  {*)j  and  Bremnerv,  Bremner  {'*). 

Cur,  ado.  vttlt, 

March  6.  Denman,  J.:  This  was  an  action  brought  by 
the  plaintiff,  a  solicitor,  for  £263  10^.  alleged  to  be  due 
from  the  defendant  under  the  following  circumstances:  In 
1876,  the  plaintiff  was  retained  by  the  defendant's  wife  to 
institute  proceedings  against  the  defendant  in  the  Divorce 
395]  Court,  for  a  divorce  *on  the  grounds  of  cruelty  and 
adultery.  On  the  30th  of  June,  1876,  a  decree  nisi  was 
made  for  the  dissolution  of  the  marriage,  which  was  made 
absolute  on  the  23d  of  January,  1877.  The  costs  of  the  wife 
against  the  defendant,  as  between  party  and  party,  had  been 
taxed,  upon  the  application  of  the  wife ;  but  the  costs  for 
which  the  plaintiff  sued  the  defendant  in  this  action  had  been 
disallowed  ;  and  the  plaintiff  sought  to  recover  them  as  costs 
which  would  be  properly  allowed  as  between  attorney  and 
client,  and,  as  such,  being  necessaries  supplied  to  the  wife. 

It  was  agreed  at  the  trial  that  I  should  reserve  judgment 
upon  the  facts  admitted,  and,  after  argument  upon  those 
facts,  decide  which  (if  any)  of  the  different  classes  of  costs 
sought  to  be  recovered  are  recoverable, — the  amount  due  to 
be  determined  by  a  referee  agreed  upon,  according  to  the 
principle  laid  down  by  me. 

The  facts  admitted  at  the  trial  were  as  follows:  The  first 
bill  of  costs  sent  in  by  the  plaintiff  amounted  to  £644  1*. 
lid.  Of  this  sum  £275  16^.  2d.  was  taxed  off,  and  £269  5^. 
9d.  paid.  A  supplemental  bill  was  afterwards  brought  in 
for  £210  2^.,  which  contained  a  great  number  of  items  for 
expenses  incurred  in  the  payment  of  detectives  and  others 
in  obtaining  information  relating  to  the  acts  of  adultery 

0)  5  E.  <&  B.,  819.  former  and  to  ss.  13  and  14  of  the  later 

n  12  C.  B.  (N.S.).  382.  .act,    and    also    to    rules    151-159;    eee 

(=•)  Law  Rep.,  3  Ex..  63  .                            Brown's  Divorce  Practice,  p.  518. 

{*)  33  L.  J.  (Ch.).  3<K).  '                       '        (*)  1  Sw.  A  Tr..  808. 

(*)  2  Sw.  A  Tr..  103.  (»)  2  Sw.   <k   Tr..   107;    SO   L.  J.  (P. 

(•)  29  L.  T.,  507.  <k  I).).  9. 

O  He  referred  to  S3.  61  and  54  of  the       (^«)  Law  Rep.,  1  P.  &  D.,  254. 
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alleged  to  have  been  committed  by  the  defendant  in  divers 
places. 

The  registrar,  being  of  opinion  that  he  had  no  power  to 
allow  these  costs  as  between  party  and  party,  struck  his  pen 
through  the  whole  of  them  in  red  ink,  and  taxed  the  later 
items  of  the  bill  at  £53  185.  6rf.,  upon  £88  lis,  lOd.  claimed, 
and  so  leaving  untaxed,  but  struck  out,  items  amounting  to 
£112  10^.  2d.  A  third  bill  was  brought  in,  for  costs  incurred 
in  the  rectification  of  the  settlements  after  the  decree  nisi 
and  before  decree  absolute.  This  bill  was  one  for  £101  9^. 
Id.y  and  was  taxed  down  to  £74  16^.  6rf.,  and  paid.  The 
bill  on  which  the  action  was  brought  was  for  the  items 
struck  out  without  regular  taxation  in  the  supplemental  bill 
and  for  the  items  taxed  off  in  the  first  and  third  bills,  and 
was  wholly  in  respect  of  work  done  or  payments  made 
before  decree  absolute. 

Soon  after  the  citation,  namely,  in  February,  1876,  an 
ofder  for  silimony  pendente  lite  was  made  for  payment  at 
the  rate  of  £188  per  annum  for  the  wife  and  children,  com- 
mencing from  the  6th  of  December,  1875,  the  date  of  cita- 
tion. This  sum  was  paid  lip  to  *the  6th  of  February,  [396 
1877,  when  an  order  to  pay  permanent  alimony  was  made. 
On  tho  25th  of  July,  1876,  a  further  order  for  payment  of 
an  allowance  of  £100  per  annum  for  the  maintenance  of  the 
two  younger  children  was  made ;  and  on  the  6th  of  Febru- 
ary an  order  was  made  to  vary  the  trusts  of  the  settlement 
and  for  permanent  alimony  of  £300  a  year  and  £50  for  the 
maintenance  of  one  of  the  children. 

The  last  item  in  the  bill  of  costs  was  dated  the  6th  of  Jan- 
uary, 1877.  ♦ 

The  plaintiff  contended  that  he  was  entitled  to  sue  the 
husband  for  these  costs,  as  extra  costs  as  between  attorney 
and  client,  for  which  a  solicitor  can  sue  his  client  entirely 
without  reference  to  the  amount  which  may  be  recovered  as 
between  party  and  party,  and  that  the  costs  in  (Question 
were  recoverable  against  the  husband  as  necessaries  sup- 
plied to  the  wife.  On  the  other  hand,  it  was  argued  that 
the  costs  in  question  could*  not  be  so  recovered,  first,  on  the 
ground  that  they  had  actually  been  taxed  by  the  proper 
tribunal  and  disallowed ;  secondly,  that,  at  a.ll  events,  they 
were  the  proper  subject  of  taxation  in  the  Divorce  Court, 
and  could  not  be  sued  for  at  common  law;  and  thirdly,  on 
the  ground  that,  as  to  some  parts  at  least,  tliey  were  not 
costs  incurred  in  order  to  obtain  necessary  ])iotection  for 
the  wife,  but  only  in  a  proceeding  for  a  divo.c  e,  as  distin- 
guished from  a  proceeding  for  her  necessary  protection, 
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The  case  most  strongly  relied  upon  for  the  plaintiff  was 
that  of  Stocken  v.  Pattrick{'\  in  which  a  wife  having  good 
grounds  for  instituting  a  suit  for  a  separation  on  the  ground 
of  cruelty,  and  her  attorney  having  brought  a  suit  for  a 
divorce  on  the  ground  of  adultery  and  cruelty  which  was 
ultimately  compromised  by  an  agreement  for  a  deed  of  sep- 
aration, the  solicitor  was  held  entitled  to  sue  for  his  costs  as 
between  attorney  and  client,  including  the  costs  as  between 
attorney  and  client  in  the  divorce  suit.  • 

On  the  argument  I  felt  considerable  doubt  whether  this 
case  could  be  looked  upon  as  an  authority  to  the  extent 
that  it  would  authorize  the  attorney  to  sue  for  costs  incurred 
solely  in  and  about  the  prosecution  of  that  branch  of  the 
suit,  which  went  to  establish  the  adultery  of  the  husband ; 
397]  but,  upon  considering  the  judgment  *of  the  Lord 
Chief  Baron  carefully,  I  think  it  is  an  authority  to  that 
effect.  This  and  the  other  cases  cited  by  Mr.  Waddy  seem 
to  me  to  go  to  the  full  length  of  establishing  that,  where  the 
suit  is  reasonably  instituted  in  the  Divorce  Court  for  a 
divorce  or  a  separation,  ou  the  ground  of  cruelty  and  adul- 
tery, or  of  cruelty  only,  then  the  solicitor  can  sue  the  hus- 
band for  costs  as  between  solicitor  and  client  which  he  has 
incurred  on  behalf  of  the  wife. 

I  think  therefore  that  the  only  direction  which  I  can  give 
to  the  gentleman  who  has  been  agreed  upon  as  the  referee 
to  settle  the  amount,  if  any,  due  to  the  plaintiff,  is,  that  he 
is  to  be  guided  by  what  he  considers  to  have  been  reason- 
able or  unreasonable  in  the  amount  and  character  of  the 
costs  incurred.  In  considering  this  ctuestion,  I  do  not  think 
that  I  am  warranted  by  the  authorities  in  tellinr  him  to  be 
guided  by  the  fact,  that  any  part  of  these  costs  have  or  have 
not  been  allowed  as  party  and  party  costs  in  the  Divorce 
Court.  To  do  so  would,  1  think,  be  to  overrule  Brown  v. 
Ackroyd{^),  cited  for  the  plaintiff,  and  Rice  v.  Shepherd  {*), 
in  both  of  which  it  was  held  that  the  common  law  right  of 
the  solicitor  was  not  to  be  limited  by  the  statutable  right 
given  under  the  Divorce  Acts.  This  is  also  strongly  laid 
down  by  the  Lord  Chief  Baron  in  Stocken  v.  Pattrickif)^  and 
is  in  accordance  with  Wilson  v.  Ford{*). 

As  pointed  out  by  Mr.  Waddy,  the  plaintiffs  rights  as 
against  the  defendant  are  not  in  any  way  correlative  to  or 
limited  by  the  wife's  rights  as  against  her  husband  ;  and  it 
would  be  unjust  to  hold  that  everything  which  the  registrar 

(»)  29  L.  T..  507.  (»)  12  C.  B.  (N.S.),  382. 

O  6  E.  A  B.,  819.  (*)  29  L.  T.,  507. 

(»)  Law  Rep.,  8  Ex.,  63. 
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of  the  Divorce  Court  might  hold  not  to  fall  within  the  defi- 
nition of  party  and  party  costs,  as  adopted  in  that  court, 
should  therefore  be  held  incapable  of  being  recovered  as 
costs  between  attorney  and  client,  if  reasonably  and  fairly 
incurred  in  the  prosecution  of  a  proceeding  itself  reasonably 
instituted  for  the  protection  of  the  wife.  This,  I  think,  is 
the  only  test,  and  by  this  test  the  bill  must  be  considered 
by  the  referee.  If  he  comes  to  the  conclusion  that  any  of 
the  costs  sued  for,  which  have  been  disallowed  by  the  regis- 
trar, are  fair  and  reasonable  costs  as  between  attorney  and 
client,  he  should  allow  them  as  to  the  plaintiff;  if  any 
appear  to  him  to  be  *unreasonable,  he  should  disal-  [398 
low  them  ;  and  the  judgment  will  stand  for  the  amount 
alloived 
The  defendant  appealed.  Jv^gment  OQCcyrdingly. 

June  18,  19.  J,  C.  Mathew^  for  the  defendant,  contended, 
first,  that  a  suit  for  dissolution  af  a  marriage  was  not  a 
*' necessary  "  for  a  wife,  which  would  enable  her  to  pledge 
her  husband's  credit ;  secondly,  that  under  the  Divorce  Acts 
the  only  remedy  for  costs  was  to  obtain  from  the  Divorce 
Division  an  order  for  payment  thereof  after  taxation ; 
thirdly,  that  if  the  remedy  by  action  is  concurrent  with  the 
right  to  obtain  them  by  order  of  the  Divorce  Division,  the 
plaintiff  by  submitting  his  bill  for  taxation  had  made  an 
election  as  to  the  mode  of  recovering  them  which  was  a  bar 
to  the  present  action. 

Wiloerforce  {Waddy^  Q.C.,  with  him),  for  the  plaintiff. 

In  the  course  of  the  argument  the  following  authorities 
were  cited  in  addition  to  the  cases  mentioned  before  Den- 
man,  J.:  as  to  the  practice  of  the  Court  of  Divorce  in  allow- 
ing a  wife's  costs,  Jones  v.  Jones  {^);  Flower  v.  Flower  {^). 
The  following  statutes  and  rules  were  also  referred  to :  as 
to  the  power  of  the  Divorce  Division  to  award  costs  and  to 
order  the  same  to  be  taxed,  20  &  21  Vict.  c.  85,  ss.  61,  64 ; 
21  &  22  Vict.  c.  108,  s.  13 ;  Rules  of  the  Court  of  Divorce, 
151  to  159:  as  to  the  power  of  the  Divorce  Division  to  order 
the  rectification  of  marriage  settlements,  20  &  21  Vict.  c.  85, 
8.  45 ;  22  &  23  Vict.  c.  61,  s.  5. 

Bramwell,  L.J.:  We  need  not  trouble  the  plaintiff's 
counsel  any  further,  for  we  are  of  opinion  that  this  appeal 
should  be  dismissed.  It  seems  to  me  that  a  suit  for  disso- 
lution of  a  marriage  stands  upon  the  same  footing  as  the 
suit  formerly  instituted  for  a  divorce  d  mensa  et  ihoro  on 
the  ground  of  cruelty,  or  adultery,  or  both.     A  suit  for  a 

(')  Uw  Rep.,  2  P.  4  D.,  833.        («)  Law  Rep.,  8  P.  A  D.,  132 ;  8  Eiig.  R.,  613. 
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divorce  of  that  kind  was  primarily  a  suit  for  a  separation 
only.     Nevertheless,  I  think  that  a  wife  has  now  tne  same 
power  of  pledging  her  husband's  credit  for  the  costs  due  to 
ner  solicitor  in  a  suit  for  dissolution  of  the  marriage,  as  sbe 
formerly  had  for  those  due  to  her  proctor  in  a  suit  in  the 
3993     ^ecclesiastical  court  for  a  separation.     The  liability 
of  a  husband  for  his  wife's  costs  in  a  suit  for  divorce  d  mensct 
et  thoTo  was  not  denied  by  defendant's  counsel ;  but  he  con- 
tended, upon  several  grounds,  that  the  present  action  was 
not  maintainable.     I  cannot  agree  with  his  argument.     FSrsfc, 
I  think  that  a  suit  for  dissolution  of  the  marriage  is  just  as 
much  a  "necessary"  for  a  wife  as  a  suit  in  the  ecclesiastical 
court  for  divorce  d  mensa  et  thoro.     Secondly,  I  do  not 
think  that  the  provisions  in  the  Divorce  Acts  for  the  pay- 
ment of  costs  were  passed  in  lieu  of,  or  in  .substitution  for, 
the  principle  of  the  common  law  enabling  a  wife  to  pledge 
lier  husband's  credit.     I  do  not  see  how  those  statutes  can 
be  said  to  have  taken  away  that  principle ;  they  certainly 
do  not  abolish  it  in  express  terms,  and  I  do  not  think  that 
they  do  so  by  implication.     Suppose  a  husband  were  to  die 
after  the  petition  was  filed,  but  before  the  decree  could  be 
pronounced  against  him,  would  not  the  common  law  lia- 
bility of  his  estate  for  the  costs  incurred  by  his  wife  con- 
tinue in  full  force?     I  therefore  think  that  the  power  of  the 
wife  to  pledge  her  husband's  credit  remains  unimpaired. 
Thirdly,  if  the  remedies  for  the  recovery  of  the  costs  by- 
taxation  and  action  are  concurrent,  I  do  not  think  it  an  an- 
swer to  this  plaintiffs  claim  that  he  has  submitted  his  bills 
of  costs  for  taxation.     There  is  nothing  in  the  statutes  to 
justify  the  argument.     I  cannot  see,  that  because  the  plain- 
tiff has  obtained  from  the  Divorce  Division  such  sums  as 
are  allowed  upon  taxation,  lie  is  to  be  debarred  from  recov- 
ering the  extra  costs  by  an  action  against  the  husband.     If 
the  charges  sought  to  be  recovered  have  been  properly  in- 
curred, the  claim  for  costs  as  between  solicitor  and  client  in 
a  suit  for  dissolution  of  marriage  stands  in  the  same  plight 
as  the  claim  for  them  in  an  ordinary  action.     Subject  to  the 
question  whether  they  have  been  justifiably  incurred,  the 
defendant  is  bound  to  pay  them,  just  as  if  he  had  retained 
the  plaintiff  to  act  as  his  solicitor. 

I  think  it  would  be  unreasonable  to  hold  that  the  de- 
fendant's wife  had  not  power  to  pledge  her  husband's 
credit  for  the  payment  of  the  items  relating  to  matters 
occurring  before  the  institution  of  the  suit;  as  they  were 
anterior  to  the  suit,  they  were  not  costs  in  it,  and  could 
not  be  allowed  upon  taxation  ;   but  I   think  it  impossi- 
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ble  to  say  that  the  plaintiff  would  be  only  justified  m 
charging  *one  guinea  for  consultation  with  the  de-  [400 
fendant's  wife  prior  to  issuing  the  citation;  he  was  entitled 
to  take  the  steps  necessary  to  asciertain  whether  proceed- 
ings ought  to  be  commenced.  If,  therefore,  the  wife  had 
good  ground  for  applying  to  the  plaintiff,  the  preliminary 
charges  would  be  recoverable. 

It  is  very  clear  that  the  items  as  to  rectifying  the  settle- 
ment aft^r  the  decree  nisi  were  part  of  the  costs  in  the  suit. 
I  did  feel  a  doubt  whether  the  defendant's  wife  had  not  then 
become  ^feme  sole^  at  least  so  far  as  to  be  enabled  to  pledge 
her  own  credit ;  but  upon  referring  to  the  Divorce  Acts,  and 
upon  considering  what  is  their  reasonable  construction,  it 
seems  to  me  that  she  does  not  become  an  independent  per- 
son until  the  decree  has  been  made  absolute  Q.  The  de- 
fendant, therefore,  is  liable  to  the  costs  of  rectifying  the 
marriage  settlement. 

Baggallay,  L.J.:  The  result  of  the  suit  for  dissolution 
of  the  marriage  has  shown  that  it  was  necessary  for  the  pro- 
tection of  the  Wife,  and  therefore  she  had  authority  to 
pledge  her  husband's  credit  for  the  expenses  of  the  pro- 
ceedings. I  do  not  think  that  the  principle  of  law  laid 
down  in  Brown  v.  Ackroyd(^)  has  been  at  all  trenched  upon 
by  the  decision  in  In  re  Hooper  (*).  Before  the  Divorce  Acts 
it  was  established  that  a  proctor  employed  by  a  wife  in  a 
suit  for  a  divorce  d  mensa  et  thoro  properly  instituted  was 
entitled  to  obtain  from  the  husband  payment  of  the  costs 
incurred  in  the  suit ;  but  it  has  been  contended  that  a  differ- 
ent principle  must  be  applied  to  proceedings  under  the 
Divorce  Acts,  and  two  points  arising  upon  them  have  been 
argued  before  us :  first,  whether  by  creating  the  power  of 
taxation  in  the  Court  of  Divorce  the  Legislature  has  taken 
away  the  right  to  sue  in  an  action  for  the  extra  costs ;  and, 
secondly,  if  it  has  not,  whether  the  plaintiff  has  not  de- 
prived himself  of  the  right  to  sue  by  making  what  may  be 
called  an  election  to  take  the  remedy  by  taxation.  For  the 
reasons  assigned  by  Bramwell,  L.  J.,  I  think  that  both  those 
questions  should  be  answered  in  the  plaintiff's  favor. 

The  claim  in  the  present  action  is  of  course  subject  to 
taxation  ;  *but  it  resolves  itself  into  three  classes  of  [401 
items.  I  will  first  deal  with  the  items  incurred  after  the 
filing  of  the  petition  and  before  decree  nisi.  These  consist 
chiefly  of  expenses  connected  with  the  employment  of  ade- 

(')  See  Norman  v.   VUlars,  2  Ex.  D.,        («)  5  E.  &  B.,  810;   25  L.  J.  (aB.), 
369;  21  Eng.  R«p.,  500.  19:^. 

(3)  33  L.  J.  (Ch.),  300. 
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tective.  These  have  been  disallowed  upon  taxation  ;  but  I 
think  them  recoverable  by  the  plaintiff  from  the  defendant, 
if  they  have  been  properly  incurred.  Then  as  to  the  charges 
in  respect  of  matters  preliminary  to  the  institution  of  the 
suit,  it  seems  to  me  that  the  plaintiff's  right  to  them  is 
almost  d  fortiori  to  his  right  to  costs  after  the  filing  of  the 
petition.  Perhaps  they  were  not  taxable  as  part  of  the 
costs  in  the  suit ;  but  upon  the  facts  I  come  to  the  conclu- 
sion that  it  was  necessary  to  incur  them.  As  to  the  third 
class  of  items,  namely,  those  relating  to  the  rectification  of 
the  marriage  settlement,  they  have  become  payable  owing 
to  the  adoption  of  a  remedy,  which  the  law  conferred  upon 
the  defendant's  wife.  As  they  were  in  respect  of  matters 
done  before  the  decree  absolute,  the  plaintiff  is  entitled  to 
recover  them. 

Thesigkr,  L.J.:  I  am  entirely  of  the  same  opinion.  It 
was  established  that  a  suit  for  a  separation  instituted  by  a 
wife  upon  proper  grounds  was  a  "necessary,"  and  that  the 
husband  was  liable  to  her  proctor  for  the  costs  thereof ;  and 
I  think  that  upon  principle  a  husband  is  equally  liable 
for  the  costs  of  a  suit  brought  for  dissolution  of  the  mar- 
riage. A  suit  for  a  separation  was  a  '*  necessary,"  because 
a  wife  stands  in  need  of  protection  from  the  cruelty  of  her 
husband,  and  a  suit  for  dissolution  is  equally  a  '^  neces- 
sary" when  to  cruelty  is  superadded  adultery.  It  may  be 
that  in  some  countries  a  marriage  lawfully  contracted  can- 
not be  dissolved ;  but  this  does  not  seem  to  me  to  be  an  ar- 
gument that  a  suit  for  dissolution  is  not  a  "necessary" 
within  the  meaning  of  that  term,  as  it  is  understood  in  our 
law.  It  is  to  be  recollected  that  the  word  "necessary"  in 
its  legal  sense,  as  applied  to  a  wife,  merely  means  some- 
thing, which  it  is  reasonable  that  she  should  enjoy.  I  now 
come  to  the  question  whether,  under  the  Divorce  Acts,  taxa- 
tion is  the  only  remedy,  which  the  wife,  or  the  solicitor  ap- 
pointed by  her,  has  for  the  recovery  of  extra  costs.  If  it 
could  have  been  established  that  these  statutes  provide  for 
the  taxation  of  a  wife's  costs  against  her  husband  as  be- 
4023  tween  solicitor  and  client,  there  *would  have  been 
great  force  in  the  argument  that  the  remedy  to  be  adopted 
is  the  use  of  the  process  of  the  Divorce  Division  to  obtain 
payment  of  them.  At  all  events,  the  contention  would  have 
been  well  founded  that  where  a  wife  or  a  solicitor  employed 
by  her  applies  to  the  Divorce  Division  to  tax  the  costs, 
there  would  be  such  an  election  as  to  prevent  either  of  them 
suing  subsequently  in  an  action  at  law.  Upon  referring  to 
the  statutes  1  do  not  think  that  they  contain  provisions  for 
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the  taxation  of  costs  as  between  solicitor  and  client,  so  far 
as  the  present  claim  .is  concerned.  By  20  &  21  Vict.  c.  86, 
8.  61,  the  court  is  empowered  "on  the  hearing  of  any  suit, 
proceeding,  or  petition,"  to  make  such  order  as  to  costs  as 
may  seem  just.  These  words  seem  to  confer  only  the  power 
of  giving  costs  as  between  party  and  party,  and  in  many 
cases  the  jurisdiction  of  the  court  ought  to  be  thus  conilned, 
for  it  has  to  deal  not  only  with  husband  and  wife  but  also 
with  other  parties,  at  least  where  the  husband  is  the  peti- 
tioner. I  do  not  think  that  the  Rules  of  Court,  which  have 
been  mentioned,  could  under  any  circumstances  go  beyond 
the  operation  of  the  statutes;  but,  further,  I  think  that 
their  very  language  indicates  that  the  court  has  merely  the 
power  to  give  costs  as  between  party  and  party;  and  apart 
from  the  construction  which  1  put  upon  the  statutes  and 
rules,  Allen  v.  Allen  (')  is  a  clear  authority,  for  the  proposi- 
tion not  only  that  the  ecclesiastical  courts  used  to  give  costs 
as  between  party  and  party,  but  also  that  thecoujt  estab- 
lished by  the  statutes  which  I  have  mentioned  has  followed 
a  similar  principle.  It  may  well  be  that  upon  the  taxation 
of  costs  as  between  party  and  party,  these  courts  proceeded 
upon  a  more  liberal  principle  than  was  formerly  adopted  in 
the  courts  of  common  law;  but  however  that  may  be,  so 
soon  as  it  is  ascertained  that  upon  a  suit  in  the  Divorce  Di- 
vision costs  are  given  merely  as  between  party  and  party,  it 
seems  to  follow  that  after  giving  credit  for  the  sums  recov- 
ered upon  taxation  the  solicitor  for  the  wife,  who  is  entitled 
as  against  her  to  costs  as  between  solicitor  and  client,  can 
recover  from  the  husband  all  the  costs,  which  have  been 
reasonably  incurred  with  respect  to  the  suit.  At  this  result 
I  should  have  arrived  without  the  assistance  of  authority; 
but  Me  Hooper  i^)^  which  was  the  decision  of  a  tribunal  hav- 
ing co-ordinate  ^jurisdiction  with  our  own,  and  [403 
Stocken  v.  Pattrick{^\  entirely  support  the  view  which  I 
liave  taken.  1  agree  with  the  other  members  of  this  courc 
that  the  items  claimed  seem  to  have  been  properly  charged 
against  the  defendant  in  respect  of  a  suit,  which  is  proved 
by  the  result  to  have  been  reasonably  instituted. 

Judgment  affirmed. 

Plaintiff  in  person. 

Solicitors  for  defendant :   Mead  &  Daubeny. 

(•)  2  Sw.  &  Tr.,  107 ;  80  L.  J.  (P.  M.  A  A.),  9.  (>)  33  L.  J.  (Ch.),  800. 

(»)  29  L.  T.  (N.S.),  607. 

See  28  Eng.  Rep.,  367  note  ;  29  id.,     are  liable  for  the  expenses  incurred  by 

961  note.  a  county  in  supporting  his  wife,  who, 

^'either  a  husband  nor  his  executors    after  leaving  his  house,  was  found  to 

30  Eng.  Kep.  '62 
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be  insane,  and  was  subsequently  deliv-  soarces  from  which  she  had  received 

ered  over  to  the  county  authorities  in  them:  Li^pincott's  Estate,  12  Pbiladel- 

pursuance  of  an  order  made  by  the  phia,  142. 

court  upon  the  discharge  of  a  commit-  The  wife,  sous  puissance  de  man  et 
tee  of  her  person  and  estate,  the  hus-  shparee  de  bien^,  in  buying  necessaries 
band  having  had  no  notice  of  such  for  the  family,  is  presumed  to  act  on 
proceedings  :  Goodale  v.  Brockuer,  25  behalf  of  her  husband,  the  head  of  the 
Hun,  621.  family,  and  unless  such  presumption 
Mere  separation  of  husband  and  wife  be  rebutted  in  some  way,  as,  for  exam- 
is  not  enough  to  found  a  claim  by  the  pie,  by  evidence  showing  that  the  hus- 
latter  against  the  husband's  estate  for  band  is  insolvent,  and  that  the  duty  of 
moneys  expended  for  her  support.  It  providing  for  the  family  devolves  ex- 
should  also  appear  that  she  was  in  no  clusively  on  the  wife,  she  will  not  be 
default,  that  the  husband  failed  to  sup-  held  liable  for  the  cost  of  such  neces- 
ply  her  with  necessaries  for  which  she  saries:  Brown  v,  Guy,  5  Leg.  News, 
bad  used  her  own    moneys,  and  the  111. 


[S  Common  Pleas  Division,  408.] 

July  23,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

Kendall  and  Others  v.  Hamilton. 

Partnership  Debt — Joint  and  Several  Liability — Judgment  recovered  agaitist  one  joint 
Contractor,  and  relied  upon  as  a  defense  to  a  subsequent  Action  against  anotlier  joint 
Contractor. 

Before  the  coming  into  operation  of  the  Judicature  Acts,  1873,  1875,  at  common 
law  a  judgment  recovered  against  one  joint  contractor  was  a  bar  to  a  subsequent 
action  against  any  other  joint  contractor ;  and  in  equity,  although  upon  the  death  of 
a  partner  his  estate  might  become  subject  to  a  several  liability,  yet  during  the  life- 
time of  the  partners  the  legal  efifect  and  incidents  of  a  contract  entered  into  by  the 
jiui'lntTship  remained  unaltered ;  and  therefore  since  the  coming  into  o^ieration  of 
tlic  Judicature  Acts,  1873,  1875,  a  contractee,  who  has  obtained  judgment  against 
oijf  member  of  a  partnership  for  breach  of  a  contract  entered  into  by  It,  cannot 
luiuiitiiin  an  action  in  respect  of  tlie  same  breach  against  another  member  of  the 
juiL'tnorship. 

Tiu«  defendant  was  interested  in  a  contract  made  by  the  plaintiffs  with  the  firm  of 
W.  A  Co.,  and  as  to  the  contract  was  in  the  position  of  a  dormant  partner  with 
ri^rfinH't  to  that  firm.  The  plaintiffs  obtained  judgments  against  the  members  of  the 
arui  iti  W.  (&  Co.  other  than  the  defendant  in  respect  of  breaches  of  that  contract, 
tiud  nfter  the  coming  into  operation  of  the  Judicature  Acts,  1873,  1876,  commenced 
tin-  i-Jiesent  action  against  the  defendant  alone  for  certain  sums  of  money,  which 
^em  included  in  the  judgments- obtained  by  them  against  the  firm  of  W.  A  Co. : 

/frfd,  that  the  cause  of  action  against  the  defendant  was  merged  in  the  judgments 
cbt^iiued  against  the  members  of  the  firm  of  W.  &  Co.,  and  that  the  present  action 
Wiidi  not  maintainable. 

Action  to  recover  £38,672  as  damages  for  breach  of  con- 
iTMCt  by  the  firm  of  Wilson,  McLay  &  Co.,  whereof  the  de- 
404]  fendant  was  ^alleged  to  be  a  partner,  and  also  as 
money  payable  for  money  paid,  for  money  lent,  for  money 
rei>-ived  for  the  use  of  the  plaintiffs,  and  for  interest.  The 
writ  was  issued  on  the  6th  of  July,  1877.  Amongst  other 
grounds  of  defence  the  defendant  alleged  that  the  firm  of 
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Wilson,  McLay  &  Co.  was  composed  of  M.  Wilson  and 
J.  C,  S.  McLay,  and  that  after  tlie  alleged  causes  of  action 
had  accrued,  the  plaintiffs  sued  M.  Wilson  and  J.  C.  S. 
McLay,  an(J  recovered  judgments  against  them  in  respect 
thereof.  Tlie  defendant  also  alleged  that  after  the  recovery 
of  the  judgments  Wilson  and  McLay  became  bankrupts  in 
pursuance  of  the  law  of  Scotland,  and  the  plaintiffs  proved 
agsiinst  their  estate  in  respect  of  the  judgments,  and  that 
their  proof  was  allowed,  and  that  they  received  a  dividend 
in  respect  of  it. 

The  action  came  on  for  trial  before  Huddleston,  B.,  with- 
out a  jury,  and  the  learned  judge  directed  judgment  to  be 
entered  for  the  plaintiffs.  The  facts  of  the  case  are  stated 
in  the  judgment  hereinafter  set  forth. 

The  defendant  appealed. 

June  4,  6,  6,  7.  Watkin  Williams y  Q.C.,  and  (7.  Bowen, 
for  the  plaintiffs. 

Bevjamin^  Q.C.,  and  Rigby,  for  the  defendant. 

The  arguments  are  suflBciently  nt)ticed  in  the  judgment 
delivered  in  this  court.  The  following  authorities  were 
cited : — as  to  whether  the  defendant  could  be  made  liable 
as  a  dormant  partner,  after  judgment  had  been  obtained 
against  the  ostensible  partners  of  the  firm  of  Wilson,  Mc- 
I^y  &  Co. ,  De  Mavtort  v.  Saunders  (*) ;  Bonfield  v.  Smith  ('); 
as  to  the  effect  of  a  judgment  in  merging  the  original  debt, 
Ex  parte  Waterfall  (') ;  ±ix  parte  Higgins  (*) ;  as  to  the  effect 
of  a  contract  made  by  some  of  the  partners  on  behalf  of  all 
the  partners,  MacLae  v.  Sutherlandi^) ;  that  a  contract  by 
partners  is  several  as  well  as  joint.  Lane  v.  Williams  {^)  \ 
Bishop  V.  Church  (0 ;  Jiice  v.  Shute  (*) ;  Richards  v. 
Heather  {^)\  Ex  parte  Thornton  {^'')\  as  *to  the  lia-  [405 
bility  of  the  estate  of  a  deceased  partner,  Gray  v.  Chis- 
well{") ;  Lodge  v.  Prichardi^^) ;  that  the  construction  of  a 
covenant  by  partners  was  the  same  in  equity  as  at  law,  Wil- 
mer  v.  Curreyi^'*) ;  Sumner  v.  Powell  {^*). 

Cur.  adv.  vult. 

July  23.  '  The  judgment  of  the  Court  (Brett,  Cotton  and 
Thesiger,  L.J  J.,)  was  delivered  by 

(')  1  B.  4  Ad.,  898.  .  (»)  5  Burr..  2611. 

(*)  12  M.  &  W.,  405.  (»)  I  B.  &  Aid.,  29. 

(«)  4  De  G.  <k  Sm.,  199.  (»o)  8  De  G.  A  J.,  4M. 

{*)  8  De  G.  A  J.,  83.  (")  9  Yes.,  118. 

(»)  3  E.  A  B.,  1.  (")  1  De  G.  J.  <fe  S.,  610. 

(«)  2  Vern.,  277,  292.  (")  2  De  G.  A  Sm.,  847. 

0  2  Ves.  Sen.,  100,  371.  (")  2  Mer.,  80. 
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Cotton,  L.J.:  This  was  an  appeal  from  a  decision  of 
Huddleston,  B.,  who,  after  trying  the  case  without  a  jury, 
gave  judgment  in  favor  of  the  plaintiffs.  The  action  was 
to  recover  a  sura  of  money  alleged  to  be  dne  to  the  plain- 
tijBfs  under  a  contract  made  by  them  witli  the  defendant. 
The  contract,  on  which  the  action  was  founded,  was  in  fact 
made  by  the  firm  of  Wilson,  McLay  &  Co.  In  that  firm 
the  defendant  was  not  a  partner ;  he  was,  however,  jointly 
interested  with  the  firm  of  Wilson,  McLay  &  Co.,  in  cer- 
tain adventures,  in  respect  of  which  the  contract  sued  upon 
was  made.  But  his  connection  with  them  in  the  matter  was 
not  known  to  the  plaintiffs  till  long  after  the  time,  at  which 
the  contract  sued  upon  was  made.  He  was,  as  regards  his 
liability  to  the  plaintiffs,  in  the  position  of  a  dormant  part- 
ner. In  the  month  of  April,  1874,  after  the  claim  which  is 
the  subject  of  this  action  had  arisen,  there  was  a  meeting 
between  the  plaintiffs  and  the  partners  in  the  firm  of  Messrs. 
Wilson,  McLay  &  Co.,  or  some  of  them,  at  which  the  de- 
fendant was  present,  and,  in  our  opinion,  the  fair  result  of 
the  evidence  is  tliat  the  plaintiffs  then  learned  that  the  de- 
fendant had  an  interest  in  the  contract  sued  on.  The  plain- 
tiffs claim  that  a  large  sum  was  due  to  them  under  that 
contract,  and  in  August,  1874,  thej''  obtained  judgment  on 
the  contract  against  the  members  of  the  firm  of  Messrs. 
Wilson,  McLay  &  Co.  for  a  considerable  sum,  and  after- 
wards, in  the  month  of  September  in  the  same  year,  for  a 
further  sum.  The  sums  covered  by  these  judgments  included 
what  is  sought  to  be  recovered  in  the  present  action.  In 
the  following  year  Messrs.  Wilson,  McLay  &  Co.  became 
bankrupts  in  Scotland,  arid  the  plaintiffs  proved  against 
their  estate.  The  appellant  relied  on  what  took  place  in  or 
406]  with  ^reference  to  the  Scotch  Bankruptcy  or  seques- 
tration as  an  answer  to  the  plaintiffs'  action.  Afterwards, 
that  is  to  say,  in  the  month  of  July,  1877,  the  plaintiffs 
commenced  this  action  against  the  defendant  Hamilton 
alone,  and  after  hearing  the  case,  Huddleston,  B.,  gave 
judgment  in  favor  of  the  plaintiffs. 

The  defendant  appealed,  and  the  point  principally  relied 
upon  by  his  counsel  was  the  effect  of  the  judgm'ents  obtained 
by  the  plaintiffs  against  the  persons  constituting  the  firm  of 
Wilson,  McLay  &  Co.  It  was  contended  that  the  contract, 
on  which  the  plaintiffs  are  now  suing,  was  the  joint  contract 
of  the  defendant  arid  those  persons,  and  that  the  judgments 
recovered  against  some  of  the  joint  contractors  are  a  bar  to 
an  action  against  the  other  co  contractor,  on  the  ground 
that  the  original  cause  of  action  is  merged  in  the  superior 
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obligation  of  the  jadgments.  It  was  contended,  on  the  part 
of  the  plaintiffs,  that  even  at  law  this  was  not  the  effect  of 
the  judgments.  We  are  of  opinion  that  this  contention  on 
behalf  of  the  plaintiffs  cannot  be  maintained,  and  that  at 
law  the  judgments  obtained  against  Wilson,  McLay  &  Co. 
would  be  a  bar  to  the  action :  see  King  v.  HoaTe{^), 

The  plaintiffs,  however,  also  contended  that  whatever 
might  be  the  effect  at  common  law  of  the  judgments,  every 
partnership  contract  is  in  equity  several  as  well  as  joint, 
that  the  High  Court  is  now  a  court  of  law  and  equity,  and 
that  the  court,  having  regard  to  the  rules  of  equity,  is  bound 
to  hold  that  the  plaintiffs  can  sue  the  defendant  as  on  a  sev- 
eral contract,  and  are  not  barred  by  the  judgments  recov- 
ered in  the  actions  against  the  other  parties  interested  in 
•  the  joint  adventure.  And  it  was  on  thie  ground  that  Hud- 
dleston,  B.,  decided  in  favor  of  the  plaintiffs.  There  is  no 
doubt  that  the  judgments  referred  to  will  not  bar  the  pres- 
ent action,  if  the  contract  entered  into  by  Wilson,  McLay 
&  Co.  on  behalf  of  themselves  and  the  defendant  is  to  be 
considered  several  as  well  as  joint.  The  plaintiffs,  in  sup- 
port of  their  proposition  that  the  contract  is  several  as  well 
as  joint,  have  relied  on  a  long  series  of  cases  in  the  Court  of 
Chancery,  in  which,  in  administering  the  estate  of  a  part- 
ner who  died  leaving  partners  or  a  partner  him  surviving, 
the  court  has  admitted  the  creditors  of  the  partnership  to 
prove  against  the  estate  of  the  deceased  partner,  though  at 
*law  the  survivor  was  alone  liable,  and,  though  it  [407 
was  originally  doubted  whether  this  could  be  done,  has 
even  allowed  partnership  creditors  to  institute  proceedings 
for  the  purpose  of  obtaining  administration  of  the  estate  of 
the  deceased  partner  and  payment  out  of  his  assets.  It 
was  contended  that  these  authorities  are  founded  on  and  es- 
tablish the  principle,  that  in  equity  every  partnership  con- 
tract is  several  as  well  as  joint ;  and  in  support  of  this  view 
the  plaintiffs  refer  to  expressions  used  by  Sir  William  Grant 
in  De  Vaynes  v.  Noble  ("),  and  by  Sir  J  ohn  Leach  in  Wil- 
Jcinson  v.  Henderson  {^\  which  state  in  general  terms  that  in 
equity  a  partnership  contract  is  several  as  well  as  joint ;  and 
they  also  refer  to  similar  expressions  used  by  the  present 
Master  of  the  Rolls  in  the  case  of  Beresford  v.  Brown- 
ing (*).  It  is  now  well  established  that  a  court  of  equity 
does  treat  the  estate  of  a  deceased  partner  as  still  liable  to 
fhe  partnership  creditors,  though  at  law  the  survivor  has 
become  solely  liable.     And  it  must  now  be  considered  as  es- 

(')  13  M.  &  W.,  494.  («)  1  My.  A  K,  at  p.  588. 

(*)  1  Mer.  (67cecA'«  Ctm),  at  p.  564.  (*)  Law  Rep.,  20  Eq.,  at  p.  673. 
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tablished  that  the  partnership  creditor  may  obtain  relief 
against  tlie  estate  of  the  deceased  partner  without  having 
exhausted  his  remedy  against  the  survivor. 

There  is  however  no  cise  in  which  the  point  now  to  be 
decided  has  ever  arisen,  and  the  question  is  whether  the  de- 
cisions, to  which  we  have  referred,  do  establish  a  principle, 
which  supports  the  plaintiffs'  contention  in  the  present  ac- 
tion. It  is  difficult  to  understand  how  the  Court  of  Chancery 
came  to  interfere  with  the  legal  liability  of  partners,  and 
although  it  has  done  so,  it  has,  in  giving  the  partnership 
creditor  relief,  dealt  with  him  in  an  anomalous  way,  that  is 
to  say,  except  in  cases  where  there  has  been  no  joint  estate, 
the  court  has  only  admitted  the  partnership  creditors  to 
rank  against  the  estate  of  the  deceased,  after  all  his  private 
or  separate  debts  have  been  paid.  This  is  not  consistent 
with  the  view  that  the  contract  of  the  deceased  with  these 
creditors  is  several  as  well  as  joint.  Lord  Eldon  does  not 
seem  to  have  considered  that  the  relief  thus  given  to  the  part- 
nership creditor  was  to  be  considered  as  establishing  a  prin- 
ciple, that  in  equity  a  partnership  contract  is  for  all  purposes 
or  in  the  lifetime  of  the  co-contractors  to  be  considered  sev- 
408]  ^ral  as  well  as  joint ;  for  *in  Ex  parte  Kendall  (')  he 
says:  *'Upon  the  authority  referred  to  and  others,  where 
parties  think  proper  to  enter  into  a  joint  instead  of  a  joint 
and  several  contract,  though  I  am  surprised  that  courts  of 
equity  have  not  left  that  to  its  fate  as  a  joint  contract,  they 
have,  I  admit,  said  that  there  is  a  remedy  against  the 
assets  of  one  deceased,  if  the  survivors  cannot  pay."  And 
in  Beresford  v.  Browning  (')  Lord  Justice  James  says  that 
the  more  accurate  mode  of  expressing  the  rule  applicable  to 
partnership  contracts  is,  "that  so  far  as  regards  partners 
where  there  is  in  equity  no  survivorship  of  property,  there 
is  in  equity  no  survivorship  of  liability."  It  must  also  be 
remembered  that  the  Court  of  Bankruptcy  is  a  court  of 
equity  as  well  as  of  law,  and  that  in  bankruptcy  a  partner- 
ship creditor  is  not,  where  there  are  any  joint  assets,  entitled 
to  prove  against  the  separate  estate  in  competition  with  the 
separate  creditors,  but  can  only  obtain  payment  out  of  the 
separate  assets,  when  all  the  separate  creditors  are  paid. 
This  alBfords  a  strong  argument  in  favor  of  the  view  that  the 
decisions  in  equity,  on  which  the  plaintiffs  rely,  do  not  es- 
tablish the  proposition,  that  partnership  contracts  are  for 
all  purposes  to  be  treated  as  several  as  well  as  joint.  With 
the  exception  of  those  cases,  where  relief  has  been  given  in 
equity  against  partners  for  breaches  of  trust  or  other  torts 

(')  11  Ves.,  519.  O  1  Ch.  D.,  80,  at  p.  34;  16  Eng.  R.,  637. 
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(where  the  relief  is  always  several  as  well  as  joint),  courts 
of  equity  have  given  relief  in  respect  of  partnership  con- 
ti-acts,  when  in  consequence  of  the  contract  being  at  law  joint 
only  there  has  been  no  remedy  at  law,  only  where  the  claims 
have  been  against  the  estate  of  a  partner  who  has  died  leav- 
ing others  him  surviving.  In  our  opinion,  instead  of  holding 
that  these  cases  establish  the  principle  that  all  partnership 
or  mercantile  contracts  are  for  all  purposes  several  as  well 
joint,  it  is  more  correct  to  say  that  relief  was  originally  given 
in  these  cases  as  a  consequence,  which  equity  attributed  to 
the  rule,  Jus  accrescendi  inter  mercatores  locum  non  habet^ 
namely,  that  as  the  estate  of  the  deceased  notwithstanding 
his  death  retained  an  interest  in  the  partnership  property, 
his  estate  ought  not  to  be  protected  or  relieved  by  nis  death 
from  liability  in  respect  of  contracts  of  which  it  still  retained 
the  benefit,  and  that  to  this  extent  partnership  contracts 
were  to  be  considered  *8everal ;  or,  in  other  words,  [409 
that  in  partnership  contracts,  of  which  the  profit  does  not 
go  exclusively  to  the  survivors,  there  is  in  the  view  of  a 
court  of  equity  an  implied  stipulation  that  in  the  event  of 
the  death  of  any  of  the  contractors  his  estate  shall  still 
remain  liable,  and  that  in  this  way  the  estate  of  each  partner 
is  in  equity  severally  liable.  This  is  probably  the  explana- 
tion of  what  is  said  by  Lord  Eldon  in  Ex  parte  Kendall  (') : 
*'  Without  going  through  all  the  authorities  and  repeating 
Liord  Thurlow's  doubt  in  Hoare  v.  Contencin  ('),  and  my  own 
surprise,  that  a  court  of  equity  should  have  interposed  to 
enlarge  the  effect  of  a  legal  contract,  the  modern  doctrine 
certainly  is,  that  where  a  man  has  chosen  to  take  the  joint 
credit  of  several,  though  at  law  his  security  is  wearing  out 
as  each  of  his  debtors  dies,  yet  it  is  fit  that  the  creditor, 
whose  debt  remains  at  law  only  against  the  survivors,  should 
resort  to  the  assets  of  a  deceased  debtor ;  and  a  court  of 
equity  will,  under  certain  modifications,  constitute  that  de- 
mand." Whether  or  no  the  courts  of  equity  were  right  in 
thus  interfering  with  the  legal  effect  of  partnership  contracts, 
it  is  well  established  that  relief  will  be  given  against  the 
estate  of  a  deceased  partner ;  but  in  our  opinion  the  cases 
in  which  this  relief  has  been  given  cannot  be  considered  as 
establishing,  that  partnership  contracts  are  to  be  considered 
several  for  all  purposes,  and  so  as  to  alter  during  the  life- 
time of  the  parties  the  effect  and  incidents  of  the  contracts. 
In  our  opinion  the  expressions  used  by  the  learned  judges 
above  referred  to  must  be  understood  with  reference  to  the 
cases  in  which  they  are  used,  and  as  stating  either  that  as 

(•)  17  Vea.,  625.    .  («)  1  Bro.  0.  C,  27 
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regards  the  estate  of  a  deceased  partner  the  contract  must 
be  treated  as  several,  or  as  shortly  though  somewhat  inaccu- 
rately stating  the  effect  which  a  court  of  equity  after  the 
death  of  one  of  several  partners  gives  to  these  contracts.  It 
is  unnecessary  to  go  through  the  numerous  cases  which  were 
cited  during  the  argument,  but  it  will  be  riglit  to  r^fer  to  the 
cases  of  the  Liverpool  Borough  Bank  v.  Walker  (*)  and  Ja- 
comb  V.  Harwoodi^)  as  in  those  cases  judgments  recovered 
against  some  of  several  partners  were  held  not  to  be  a  bar 
to  proceedings  in  equity  against  the  estate  of  a  deceased 
partner.  But  in  each  of  these  cases  the  judgment  was  not 
410]  recovered  *until  after  the  death  of  the  partner,  against 
whose  estate  the  creditor  was  seeking  relief  ;  and  the  cases, 
in  which  relief  has  been  given  in  equity  against  the  estate  of 
a  deceased  partner,  certainly  establish  that  from  and  after 
his  death  his  estate  is  subject  to  a  separate  or  several  liabil- 
ity. This  does  not  establish  that  a  partnership  contract  in 
its  inception  or  during  the  lives  of  all  the  co-contractors  is 
several  as  well  as  joint.  In  our  opinion,  the  cases  relied  on 
do  not  establish  any  principle,  which  entitles  the  plaintiffs 
to  be  relieved  from  the  legal  effect  of  the  judgments  obtained 
by  them  against  the  defendant's  co- contractors,  Messrs. 
Wilson,  McLay  &  Co.,  and  we  hold  that  these  judgments 
are  a  bar  to  the  present  action. 

The  appeal  must  be  allowed,  and  the  judgment  of  the 
court  below  reversed  with  costs,  including  the  costs  of  the 
appeal. 

Judgment  reversed. 

Solicitors  for  plaintiffs  :  Freshfields  <£  Williams. 
Solicitor  for  defendant;  John  W.  Sykes. 

(»)  4  De  a  A  J.,  24.  («)  2  Ves.  Sen.,  265. 

See  19  Eng.  Rep.,  647  note  ;  17  id..         Where,  in  an  action  against  partners 

184  note  ;  1 1  Am.  Dec. ,  691  note.  upon  a  partnership  obligation,  separate 

A  recovery  against  one  or  more  joint  judgments  are  entered  against  each  of 

tort   feasors,    whether  in   contract  or  the  defendants  instead  of  a  joint  jadg- 

tort,  is  not  a  bar  to  an  action  against  ment  against  all,  this  is  an  irregalarity 

noather  without  satisfaction  :  Cohn  v.  merely ;    and  the  court  has  no  power 

f  loldman,  43  N.  Y.  Superior  Ct.  Rep.,  to  set  aside  the  judgments  on  motipn, 

4^.  unless  motion  is  made  within  one  year 

A  rewvery  upon  a  note  given  for  an  after   their    rendition:    Judd,  etc.,  v. 

iridt^biedness  is  no  bar  to  a  suit   in  Hubbell,  76  N.  Y.,  543. 
equity  to  foreclose  a  mortgage  given  to        Where,  in  an  action  brought  against 

aecure  the  note  :  Conn.,  etc.,  v,  Jones,  two  sureties  to  a  joint  undertaking,  both 

1  MeCrary,  388.  of  the  sureties  are  served,  but  judg- 

The  recovery  of  a  judgment  against  ment  is  entered  against  one  only,  such 

one  of  several  joint  debtors  is  a  bar  judgment  cannot  be  enforced  against 

to  uny  remedy  against  the  one  not  sued  :  the  surety  against  whom  it  is  entered 

Hobmson    t?.    Snyder,    74    Ind.,    110;  for  more  than  one  half  of  the  amount 

X.arve  v.  Brandon  48  Wisc.«  638.  due  on  the  undertaking. 
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The  other  surety  is,  bj  such  entry  of 
judgment  against  his  co-surety,  only 
released  from  all  liability  to  the  obligor, 
and  cannot  l>e  c-alled  upon  for  contri- 
bution by  his  co-surety  :  Waggoner  v, 
Walrath.  24  Hun,  443. 

A  judgment  at  law  was  recovered  by 
the  complainant  against  the  defendant 
and  one  M.,  on  a  joint  and  several 
promissory  note  given  by  them  to  com- 
^luinunt,  for  a  partnership  debt.  At 
the  defendant's  repeated  requests,  and 
on  his  promise  to  pay  one  half  of  the 
judgment  and  cost«  if  he  would  do  so, 
the  complainant  obtained  from  M.  pay- 
ment of  one  half,  and  released  him 
from  all  liability  on  the  judgment. 
Held,  that  the  defendant  should  be  en- 
joined from  taking  advantage  at  law 
of  such  release  to  cancel  the  judgment, 
and  thereby  avoid  the  payment  of  his 
share  :  Cregar  v.  Cramer,  31 N.  J.  Eq., 
375. 

A  defendant  cannot  file  the  same 
matter  in  set-off  in  two  separate  suits 
pending  against  him  at  the  same  time : 
Chase  t?.  Strain.  15  N.  H.,  535. 

Where  defendant  held  a  note  against 
plaintiff  at  date  of  plaintiff's  suit,  which 
afterwards,  and  during  the  pendency 
of  plaintiff's  suit,  passes  into  judgment, 
he  cannot  file  either  the  note  or  the 
judgment  in  offset  to  plaintiff's  claim  : 
Andrews  v.  Varrell,  46  N.  H.,  17. 

A  discharge  in  bankruptcy  operates 
to  discharge  a  debt  in  existence  at  the 
time  of  the  adjudication  in  bankruptcy, 
and  upon  which  a  judgment  is  there- 
after obtained. 

The  defendant  may  be  relieved  by 
motion  after  judgment :  29  Eng.  Rep., 
398  note  ;  World  Co.  t>.  Brooks,  7  Abb. 
(N.S.),  212  ;  Dawson  tJ.  Hartsfield,  79 
N.  C,  334. 

See  Bourne  v,  Maylin,  8  Woods'  U?  S. 
B.,724. 

The  representatives  of  a  deceased 
partner  cannot  be  joined  as  defendants 
with  the  surviving  partner,  in  an  action 
upon  a  partnership  debt,  unless  the 
complaint  show  plaintiff's  inability  to 
procure  satisfaction  from  the  survivor  : 
Note  to  Cowell  v.  Sykes,  2  Russell, 
196,  Banks's  ed. 

Canada,  Upper:  Bolckowt?. Foster, 
24 Grant,  333,  25  id.,  476,  overruling 
Sykes  v.  Brockville,  etc.,  9  id.,  9. 

New  York:  Voorhies  v.  Child,  17 
N.  Y.,  354. 18  Barb.,  592  :  Union  Bank 
V.  Mott.  27  N.  Y.,  636  ;  Ruhler®.  Pop- 

30  Eng.  Rep.  33 


penhausen,  42  id.,  373  ;  Hauck  t.  Craig- 
head, 67  id.,  432,  reversing 8  Hun,  237  ; 
Morehouse  p.  Ballou,  16  Barb.,  289  ; 
Bank  v.  Corlies,  1  Abb.  (N.S.),  413, 
417  ;  Smith  v.  Barlow,  10  Paige  101  ; 
Higgins  V.  Freeman,  2  Duer,  650  ;  Cop- 
cutt  V.  Merchants,  4  Bradf.,  18. 

See  Tracy  v.  Suydam,  30  Barb.,  110  ; 
Stahl  V.  Stahl,  2  Lans.,  60. 

Ohio  J  See  Hunt  v.  Gaylor,  25  Ohio 
St.  R.,  620. 

United  States,  Supreme  Court: 
See  Lewis  v.  United  States,  92  U.  S.  R.. 
622  et  seq. 

So  as  to  any  parties  who  were  origi- 
nally jointly  liable. 

English:  Williams  on  Per.  Prop.,. 
283  marg.  p. 

New  York:  Bradlev  v.  Bur  well,  3 
Den..  61;  Y'orks  v.  Peck,  14  Barb.. 
647-8;  McVean  v.  Scott,  46  id.,  379; 
Hulbut  V.  Ferguson,  40  How.  Pr.,  478. 

Where  an  action  is  commenced  by 
service  of  process  upon  one  only  of  sev- 
eral defendants  jointly  indebted,  and 
the  defendant  served  dies  before  judg- 
ment and  before  the  others  are  brought 
in,  an  order  to  continue  the  action 
against  the  personal  representative  of 
the  deceased  defendant  is  not  proper. 
The  action  should  be  continued  against 
the  other  defendants  :  Fine  «.  Righter, 
3Abb.  Pr.(N.S.).  385. 

In  case  of  the  death  of  one  party  sev- 
erally liable  while  suit  is  pending,  the 
court  may  allow  the  action  to  be  re- 
vived against  his  representative  as  a 
several  action  :  McVean  v,  Scott,  46 
Barb.,  379 ;  Union  Bank  v.  Mott,  27 
N.  Y.,  636. 

By  the  statute  of  iaS2  (4  Edm.  St., 
453),  the  representatives  of  a  party  to  a 
promissory  note  may  be  joined  with 
the  survivors :  Churchill  t).  Trapp,  ? 
Abb.  Pr.,306. 

But  see  Bank  t>. Corlies,  1  Abb.  (N.S.), 
417;  Morehouse  v.  Ballou,  16  Barb., 
289. 

But  separate  judgments  must  be  en- 
tered against  the  defendants  in  such 
action  :  Churchill  u. Trapp,  3  Abb.,  306. 

See  Union  Bank  tJ.  Mott,  27  N.  Y., 
637. 

The  rule  that  the  representatives  of 
a  deceased  party  cannot  be  joined  with 
the  survivor,  unless  the  latter  be  in- 
solvent, does  not  apply  to  cases  against 
trustees  for  a  breach  of  trust :  Sortore 
V.  Scott,  6  Lans.,  271. 

Suit  on  a  joint  and  several  bond  may 
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be  brooglit  against  the  executors  of  a 
deceased  ol)ligor  together  with  the  sur- 
viving obligors. 

The  rule  as  to  showing  the  insol- 
vency of  the  surviving  obligors,  before  a 
suit  can  be  maintained  against  the  rep- 
resentatives of  a  deceased  obligor,  has 
no  application  to  a  case  of  several 
liability  :  U.  S.  v.  Tracy,  8  Benedict,  1. 

An  assignee  for  the  benefit  of  cred- 
itors of  an  insolvent  copartnership,  the 
representatives  of  a  deceased  partner 
and  the  surviving  partners  may  prop- 
erly be  joined  as  parties  defendant,  and 
an  action  may  properly  be  brought 
against  them  b\'  a  creditor  of  the  firm, 
to  compel  the  assignee  to  account  and 
pay  over  to  plaintiff  his  share  of  the 
proce**ds  of  the  partnership  property, 
and  (it  being  alleged  in  the  complaint 
that  the  surviving  partners  are  insol- 
vent) to  recover  of  the  representatives 
the  balance  of  plaintiff's  claim  :  Haines 
V.  HoUister.  64  N.  Y.,  1. 

If  the  complaint  show  plaintiffs  ina- 
bility to  procure  satisfaction  from  the 
survivor,  it  shows  a  good  cause  of  ac- 
tion against  the  representatives  of  the 
deceased,  and  it  is  not  necessary  to 
show  that  the  remedy  asked  against 
him  has  been  exhausted. 

New  York :  Riper  r.  Poppenhausen, 
43  N.  Y..  68 ;  Pope  r.  Cole.  64  Barb.. 
4()6.  55  N.  Y.,  124  ;  Pope  v.  Cole,  66 
Barb..  282. 

But  where  the  liability  is  several  as 
"well  as  joint,  the  representatives  of  a 
deceased  party  so  .liable  may  be  sued 
separately. 

New  York:  Union  Bank  v.  Mott, 
27N.  Y..  636. 

The  objection  that  the  representatives 
of  a  deceased  party  cannot  be  joined 
"with  a  survivor,  must  be  taken  by  de- 
murrer and  not  by  answer :  Higgins  p. 
Freeman,  2  Duer,  650. 

Where  one  of  two  jo'nt  sureties  dies, 
the  survivor  is  liable  for  the  entire 
debt:  Comins  c.  Pottle,  22  Hun,  287. 

The  personal  representative  of  the 
survivor  of  two  executors  who  receive 
money  as  such  in  a  judgment  reversed, 
is  liai)le  in  a  suit  to  recover  back  the 
nionev  so  paid  :  Scholey  v.  Halsey,  72 
N.  Y.',  578. 

The  death  of  a  mere  surety  in  fact, 
jointly  liable  only,  discharges  his 
esiale  al>soluiely  from  all  liability  upon 
his  obli'ration  at  law  and  in  equity, 
even  though  he  were  originally  sever- 


ally liable,  and  the  joint  liability  at  hiss 
death  arose  from  the  recovery  of  a 
joint  judgment. 

niinoia:  Conover  v.  Hill,  76  His., 
342. 

Ireland;  Henry  v.  Archibold,  Irish 
R.,  5  Eq.,  559. 

New  York:  Hauck  r.  Craighead.  67 
X.  Y.,  432,  reversing  8  Hun,  2ii7  ; 
Getty  r.  Binse.  49  N.  Y.,  38.>  ;  Risley 
f.  Brown,  67  id.,  160  ;  Wood  t:.  Fisk. 
63  id.,  245.  reversing  4  Hun,  525; 
Davis  r.  Van  Buren,  72  N.  Y.,  5ST  ; 
Bradley  r.  Burwell,  3  Den..  65  ;  Hul- 
but  c.  Ferguson,  40  How.  Pr.,  478; 
Carpenter  c.  Prevost,  2  Sandf . ,  537. 

See  N.  Y.  Code  Civil  Procedure, 
^  758 ;  Hunt  r.  Hiurch.  TS  N.  Y..  615  ; 
Holmes  r.  St.  John,  8  Hun,  166  ;  John- 
son V.  Harvey,  84  N.  Y.,  363. 

United  States,  Supreme  Court : 
U.  S.  v.  Price.  9  How.  (U.S.),  89,  95  ; 
PickersgUl  c.  Lohens,  15  Wall.,  140. 

United  States,  Circuit  and  District : 
Fielden  r.  I>ohens,  6  Blatchf..  524; 
U.  S.  v.  Archer's  Exrs.,  1  Wall.  Jr., 
173,  overruling  V.  S.  p.  Cnshman,  2 
Sumn.,  426. 

So,  on  death  of  a  joint  debtor  after 
judgment,  where  he  is  not  personally 
served,  his  representatives  cannot  he 
summoned  under  section  375  of  the 
New  York  Code  (old) :  Foster  r.  Wood, 
30  How.  Pr..  284,  1  Abb.  (N.S.),  150. 

Though  where  one  is  apparently  a 
principal  debtor  and  not  a  surety, 'his 
personal  representatives  are  liable,  not- 
withstanding he  was  in  fact  a  surety, 
unless  his  suretyship  was  known  to  the 
holder  or  he  had  notice  thereof :  First, 
etc..  t.  Morgan,  73  N.  1"..  593. 

In  r.  S.  p.  Price,  it  was  conceded 
that  a  judgment  which  had  become  by 
statute  an  express  lien  upon  the  real 
estate  of  the  judgment  debtor,  could  be 
enforced  by  scire  facias  against  such 
real  esUte  (9  How.  U.  S.  R.,  87-8), 
notwithstanding  the  death  of  the  judg- 
ment debtor,  was  a  joint  surety. 

The  rule  and  the  reason  upon  which 
it  was  based  were  elalx)ratelv  discussed 
in  Stiles  r.  Brock,  1  Penn.  St.  R.,  215, 
216-^. 

And  are  fully  considered  by  Mr.  Con- 
way Robinson:  3  Rob.  Pr.,  1*07  et  neg. 

See  also  Reed  r.  Garvin.  7  Walts  & 
Serg.,  ;i>4  ;  Erwin  v.  Dundas,  4  How. 
r.  S.  R.,  58.  77-9;  Tavlor  c.  Doe.  13 
id..  287.  292-4;  Foster  v.  Hooper,  2 
Mass.,  572. 
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In  New  York  it  is  expressly  pro- 
vided iliat  (2  R.  S.,  87,  §  27,  2  Edin. 
St. .  89), 

•'§  27.  Every  executor  and  adminis- 
trator sliall  proceed  with  diligence  to 
pay  the  debts  of  the  deceased,  and  shall 
pay  the  same  according  to  the  follow- 
ing order  of  classes ;     *    *    * 

'*3.  Judgments  docketed  and  de- 
crees enrolled  against  the  deceased, 
according  to  the  priority  thereof  re- 
spectively." 

This  is  a  statutory  right  exclusively  : 
Ainslie  t.  Radcliff,  7  Paige,  489  ;  Good- 
year V.  Watson,  14  Barb.,  487. 

This  provision  in  general  applies  to 
all  judgments  against  the  deceased, 
and  is  mandatory.  The  representative 
mu.st  pay,  in  the  order  filled,  all  judg- 
ments against  the  deceased  :  Goodyear 
f>.  WaUson,  14  Barb.,  481  ;  Matter  of 
Plac<^.  1  R<»df.  Surr.  R.,  279;  Ainslie  n. 
Radcliff,  7  Paige,  439. 

And  ihis  provision  applies,  whether 
the  judgment  was  ever  docketed  or 
ever  l)ec]ime  a  lien  upon  real  estate  or 
not :  Hamed's  Case,  4  Abb.  Pr.,  270-1  ; 
Trust  tj.  Earned,  4  Bradf.  Surr.  R.,  213. 

Though  an  obligation  be  joint,  on 
proof  that  the  intestate  received  part 
of  the  consideration  his  representatives 


are  liable  :  Dunlap's  note  to  Rawstone 
«.  Parr,  3  Russ.,  541,  Bank's  ed. 

Ireland:  Furlong  €.  Scallan,  Irish 
R.,9Eq..202. 

New  York :  Hulbut  v.  Ferguson,  40 
How.  Pr.,  478;  Yorks  u.  Peck^  14 
Barb.,  644. 

Where  a  bond  stipulated  tliat  the 
surety  bound  himself,  his  "heirs,  ex- 
ecutors and  administrators,"  it  was 
held  that  his  liability  for  his  principal 
was  not  terminated  by  his  own  death, 
but  extended  to  his  heirs  and  legal 
representatives:  Royal,  etc.,  'o.  Da- 
vies,  40  Iowa,  409. 

Where  a  surviving  surety  is  com- 
pelled to  pay  the  whole  of  a  joint  obli- 
gation, he  is  entitled  to  contribution 
from  the  representatives  of  a  deceased 
co-surety. 

Illinois  :  Conover  r.  Hill,  76  Ills., 
842. 

New  Jersey  :  Shurtz  «.  Howell, 
80  N,  J.  Eq.,  418,  affirmed  31  id.,  796. 

New  York  :  Comes  tJ.  Wilkin,  79 
N.  Y.,  129,  14  Hun,  428 ;  Johnson  v. 
Harvey,  84  N.  Y.,  863  ;  Bradley  t).  Bur- 
well,  3  Den.,  65-8  ;  Helmer  v.  St.  John, 
8  Hun,  166. 

Ohio  :  Camp  'o.  Boswick,  20  Ohio 
St.  R.,  337,  5  Am.  R.,  669. 


[8  Common  Pleas  Division,  410.] 
July  8,  1878. 

Hatn,  Roman  &  Co.  v.  Culliford  &  Clark. 

Sliip — BiU  of  Jjading — Signed  by  Charterers — Agentx  for  Owners — Excepted  PeriU — 
Negligent  Stowage — Liability  of  Ovoners. 


_  \  of  sugar,  shipped  by  the< plaintiffs,  were  carried  in  the  defendants'  steamship 
from  Hamburg  to  London  at  an  agi'eed  freight.  The  vessel  was  chartered  for  the 
voyage  by  P.  &  K.,  but  the  plaintifl^s  had  no  knowledge  of  the  charter.  The  plain- 
tiffs received  a  bill  of  lading  by  the  terms  of  which  the  sugar  was  to  be  delivered  in 
good  order,  the  usual  perils  and  '*  all  accidents,  loss,  and  damage  of  whatsoever  na- 
ture or  kind,  and  howsoever  occasioned  .  .  .  from  any  act,  neglect,  or  default  what- 
soever of  the  pilot,  master,  or  mariners  in  navigating  the  ship,  the  owners  of  the 
ship  being  in  no  way  liable  for  any  of  the  consequences  of  the  causes  above  excepted, 
and  it  being  agreed  that  the  captain,  officers,  and  crew  of  the  vessel  in  the  transmis- 
sion of  the  goocls,  as  between  the  shipper,  owner,  or  consignee  thereof,  and  the  ship 
and  shipowner  be  considered  the  servants  of  such  shipper,  owner,  or  consignee." 
This  bill  of  lading  was  signed  "  P.  <b  K.,  agents.*'  It  is  a  custom  in  the  case  of 
steamships  for  the  brokers,  and  not  the  master,  to  sign  the  bills  of  lading. 

Oxide  of  zinc  in  casks  was  negligently  stowed  above  the  sugar  and  consequently 
damaged  it.  In  an-  action  for  the  damage,  the  court,  being  empowered  to  decide 
♦questions  of  fact,  and  finding  that  the  bill  of  lading  was  signed  by  P.  ^  K.,  [411 
AS  agents  for  the  defendants  f^od  with  their  authority : 
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Held,  that  the  defendants  were  bound,  and  even  assuming  the  absence  of  such 
actual  authority  would  have  been,  under  the  circumstances,  bound  by  the  bill  of 
lading;  that  the  damage  from  neglis:ent  stowage  was  not  within  the  exceptive 
clause ;  and  that,  therefore,  the  plaintiifs  were  entitled  to  recover. 

Further  consideration.  The  case  was  tried  and  ar- 
gued before  Denman,  J. 

The  pleadings,  facts,  and  arguments  are  sufficiently  set 
forth  in  the  judgment. 

June  18,  22.  Butt,  Q.C.,  and  J,  C,  Mathew,  for  the 
plaintiffs.  [They  cited,  in  addition  to  the  authorities  men- 
tioned by  the  court :  Schuster  v.  McKellar  (*) ;  Maclachlan 
on  Shipping,  2d  ed.,  p.  366;  Abbott  on  Shipping,  lltli 
ed.,  p.  307 ;  1  Parsons  on  Shipping,  p.  185  ;  Fletcher  v. 
Hylands  (') ;  Jones  v.  Festiniog  Ry,  Co.  (') :  Alston  v. 
lierring  (*) ;  Brass  v.  MaUland  if) ;  Ohrloff  v.  Bris- 
call  (•) ;  Steel  v.  State  Line  Steamship  Co.  (') ;  BlaiJcie  v. 
Stembridge  (").] 

Watkin  Williams^  Q.C.,  and  C.  Bowen^  for  the  defend- 
ants. [They  referred  to  the  following  additional  cases: 
Mitcheson  v.  Olivei'  (*) ;  Murray  v.  Currie  (") ;  British  Co- 
lumbia Saw  Mill  Co.  V.  Nettleship  (").] 

July  3.  Denman,  J.,  delivered  judgment  as  follows : 
The  plaintiffs  in  their  statement  of  claim  alleged  that  they 
delivered  to  the  defendants  280  bags  of  sugar  in  good  condi- 
tion, to  be  carried  by  the  defendants'  steamship  Cleanthea 
from  Hamburg  to  London  for  agreed  freight,  upon  the  terms 
of  a  bill  of  lading  by  which  the  goods  were  to  be  delivered 
in  like  condition,  certain  perils  only  excepted  (by  which 
perils  it  was  alleged  delivery  in  good  condition  was  not  pre- 
vented); that  the  defendants  did  not  deliver  the  goods  in 
good  condition,  but  damaged  and  unmerchantable;  and 
412]  that  such  damage  was  caused  by  the  sugar  *becoming 
tainted  with  oxide  of  zinc,  owing  to  the  improper  and  negli- 
gent stowing  of  their  goods  and  the  cargo. 

The  defence  so  far  as  it  is  material  to  the  questions  remain- 
ing for  my  decision,  was  as  follows:  That  the  ship  was 
before  the  time  mentioned  in  the  statement  of  claim  char- 
tered for  a  voyage  from  Hamburg  to  London  under  a  char- 
terparty  by  which  it  was  agreed  that  the  ship  should  be 
tinder  the  control  of  the  charterers,  and  that  the  master  of 

Q)  7  E.  A  B.,  704 ;  26  L.  J.  (Q.B.),  281.         (^)  3  App.  Gas.,  72  ;  24  Eng.  R.,  37. 

(«)  Law  Rop.,  3  H.  L.,  330.  (»*)  6  C.  B.  (N.S.),  894 ;  28  L.  J.  (C.P.), 

(«)  Law  Rep..  3  Q.  B.,  733.  829. 

O  11  Ex..  822.  («)  5E.  &B.,  419. 

V^)  6  E.  <fe  B.,  470;  26  L.  J.  (Q.B.),  49.        ('<>)  Law  Rep.,  6  C.  P.,  24,  at  p.  2'. 

(«)  Law  Rep.,  I  P.  C.  App.,  231.  t")  ^"^  ^^^'*  »  C.  P.,  499. 
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the  ship  should  act  as  the  servant  and  agent  of  the  charter- 
ers for  tlie  purpose  of  signing  bills  of  lading,  and  not  as 
servant  or  agent  of  the  defendants ;  that,  in  pursuance  of 
the  charterparty,  a  cargo  shipped  by  different  shippers,  in- 
cluding the  280  bags  shipped  under  the  bill  of  lading  men- 
tioned in  the  statement  of  claim  was  taken  on  board ;  that 
the  goods  were  not  delivered  to  the  defendants,  but  to  the 
charterers  or  the  master  as  their  servant  or  agent,  and  not 
otherwise;  that  the  shippers  of  the  sugar  and  the  plaintiffs 
had  notice  of  the  charterparty,  and  that  the  master  was 
servant  and  agent  of  the  charterers  to  sign  bills  of  lading, 
and  not  servant  or  agent  of  the  defendants ;  that  the 
bill  of  lading  contained  a  clause  by  which  the  defendants 
would  not  be  liable  for  the  damage  complained  of,  even 
if  bound  by  the  bill  of  lading;  and  that  the  damage,  if 
any,  and  the  delivery  in  bad  condition,  were  acts  and  de- 
faults for  which  the  charterers  and  not  the  defendants  were 
responsible. 

The  charterparty,  which  was  put  in  at  the  trial,  was  dated 
the  15th  of  November,  1877,  and  was  made  between  the 
defendants,  "owners  of  the  steamship  Cleanthes,"  and 
*'  Messrs.  Pott  &  Korner,  merchants,  by  the  intercession  of 
the  ship-broker  W.  Zoder,"  and  bound  the  ship,  after  dis- 
charging her  inward  cargo,  to  load  from  the  said  merchant, 
a  full  and  complete  cargo  of  general  lawful  merchandise, 
and  proceed  to  one  wharf  only  in  London,  as  ordered  by 
charterers'  correspondents,  and  deliver  the  cargo  on  pay- 
ment of  freight  (for  sugar)  at  the  rate  of  7^.  6d.  sterling,  in 
full,  per  ton,  gross  weight  delivered;  "it  being  agreed  that 
for  the  payment  of  all  freight,  dead  freight,  and  demurrage, 
the  said  master  or  owner  shall  have  an  absolute  lien  ...  on 
said  cargo,  which  lien  they  shall  be  bound  to  exercise :  the 
charterers'  liability  to  cease  when  cargo  is  shipped  and  bills 
of  lading  signed :  the  captain  shall  sign  bills  of  lading  at 
itites  as  presented,  without  prejudice  to  this  charterparty." 
*The  charterparty  was  signed  by  "H.  W.  Pott  &  [413 
Korner,"  and  "By  telegraphic  authority  of  Owners,  W. 
Zoder,  as  agent." 

Alphonse  Roman,  one  of  the  plaintiffs,  who  was  examined 
at  the  trial,  swore  that  his  firm  had  no  knowledge  of  the 
existence  of  a  charter  until  the  10th  of  December,  after  a 
claim  had  been  made  upon  the  defendants  for  the  damage 
for  which  this  action  was  brought. 

The  plaintiffs  bought  the  sugar  in  November,  and  received 
the  bill  of  lading  after  paying,  for  it,  and  gave  the  bill  of 
kding  to  Messrs.  Middleton,  wharfingers,  who  took  the  bill 
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of  lading  and  got  delivery  from  the  ship.  The  freight  at 
the  bill  of  lading  rate  was  paid  to  one  Watkins  who,  accord- 
ing to  an  answer  to  one  of  the  interrogatories  admin- 
istered by  the  plaintiffs  to  the  defendants,  ''acted  as  broker 
for  the  ship  in  London."  Watkins  received  the  freight,  and 
gave  a  receipt  to  the  plaintiffs  headed  "Freight  per  Clean- 
thes,"  and  signed  "Received  for  the  owners." 

It  was  admitted  at  the  trial  that  the  sugar  was  damaged 
by  improper  stowage;  but  there  was  no  evidence  as  to  the 
employment  or  otherwise  of  a  stevedore,  except  that  in  the 
answers  to  interrogatories  the  defendants  said  they  believed 
that  the  cargo  was  stowed  by  a  stevedore  employed  by 
Zobel,  who  was  the  agent  of  the  ship  at  Hamburg,  at  the 
expense  of  the  ship. 

A  letter  was  read  at  the  trial,  of  the  4th  of  December, 
1877,  in  which  the  defendants'  firm  in  London  wrote  to  the 
same  tirm  at  Sunderland,  stating  that  a  serious  claim  was 
pending,  "apparently  through  the  fault  of  the  captain," 
expressing  a  hope  that  the  amount  of  damage  might  turn 
out  to  have  been  exaggerated,  and  containing  this  passage, 
"  Watkins  will,  no  doubt,  make  best  of  case  for  steamer: 
but,  why  the  captain  stowed  poison  in  casks  on  top  of  sugar 
in  bags  it  is  difficult  to  understand  and  may  prove  serious 
to  him." 

On  the  5th  of  December  the  plaintiffs  wrote  to  Watkins 
and  to  the  defendants,  informing  them  of  the  damage,  and 
inclosing  their  claim  for  the  full  value  of  the  sugar  as  being 
rendered  totally  worthless.  On  the  6th  Watkins  wrote  de- 
nying that  there  was  any  proof  of  the  sugar  being  damaged 
or  totally  spoilt,  and  adding  that,  "if  damaged,  no  doubt 
it  was  by  perils  of  the  sea."  On  the  lOth  of  December  Wat- 
kins, by  the  desire  of  the  defendants,  referred  the  plaintiffs 
to  the  charterers. 

414]  *Evidence  was  given  at  the  trial,  and  admitted  sub- 
ject to  objection,  that  in  the  case  of  steamships,  it  is  uniformly 
the  custom  for  the  broker  of  the  ship,  and  not  the  master,  to 
sign  the  bills  of  lading.  The  witnesses  who  proved  this 
usage  said,  on  cross-examination,  that  the  brokers  frequently 
charter  the  ship,  and,  when  they  sign  bills  of  lading  for 
chartered  ships,  sign  them  for  the  owner  or  for  the  char- 
terer, according  to  the  authority  they  may  have  ;  and,  on 
re-examination,  said  that,  if  they  are  themselves  the  char- 
terers, they  would  sign  it  in  their  own  name. 

The  bill  of  lading  relied  upon  by  the  plaintiffs  was  ob- 
jected to  by  the  defendants'  counsel  as  evidence  in  the  cause, 
on  the  ground  that  it  was  signed  by  Pott  &  Korner,  agents, 
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and  that  there  was  no  evidence  of  any  aathority  to  tkera  to 
sign  it  on  behalf  of  the  shipowners.  I  admitted  it  subject 
to  objection  ;  and  it  was,  I  thinks  admissible  in  evidence,  if 
on  no  other  ground,  because  it  was  referred  to  in  the  plead- 
ings, and  not  denied  to  exist ;  on  the  contrarj^  it  was  in 
part  set  out  by  the  defendants  in  order  to  raise  one  of  their 
defences.  The  question  of  course  was  still  open  to  the 
dt'fendants  whether  it  was  binding  upon  them,  and  whether, 
if  binding,  it  exempted  them  from  liability. 

The  question  then  arises,  was  there,  under  the  circum- 
stances of  the  case,  any  contract  between  the  plaintiffs  and 
the  deferidants  for  the  carriage  of  the  goods  in  question,  or 
was  this  a  contract  with  the  charterers  Pott  &  Korner. 

It  was  submitted,  on  behalf  of  the  defendants,  that  the 
very  form  of  the  bill  of  lading,  coupled  with  the  fact  that 
Putt  &  Korner  had  in  fact  a  charter  on  the  ship,  was  con- 
clusive against  any  liability  on  the  shipowners. 

The  bill  of  lading,  omitting  the  exceptive  clause,  on  which 
the  second  contention  of  the 'defendants  depends,  was  as 
follows :  "  Shipped  in  gpod  order  and  well  conditioned  in 
and  upon  the  good  steamship  Cleanthes,  whereof  is  master 
P.  Andrews,  now  lying  at  Hamburg  and  bound  for  London, 
280  bags,  &c.,  which  are  to  be  delivered  in  like  good  order 
to  Hayn,  Roman  &  Co.  (the  plaintiffs)  or  their  assigns,  freight 
at  the  i-ate  of  7s,  6d.  sterling,  +  10  per  cent.,  per  ton  gross 
weight,  to  be  paid  by  consignees.  In  witness  whereof  the 
master  or  agent  of  the  said  ship  has  signed  four  bills  of 
lading  of  this  tenor  and  date,  &c.  Dated  in  Hamburg,  this 
19th  day  of  November,  1877:  Pott  &  Korner,  agents." 

*It  w^as  contended  that,  inasmuch  as  Pott  &  Korner  [415 
were  in  fact  the  charterers,  whether  on  their  own  behalf  or  on 
behalf  of  other  persons  unknown,  it  ought  to  be  i)resumed, 
in  the  absence  of  any  express  evidence  of  authority  to  sign 
the  particular  bill  of  lading  on  behalf  of  the  shipowners, 
that  it  was  signed  by  them  on  their  own  behalf  and  not  on 
behalf  of  the  defendants,  and  that,  so  far  as  this  was  a  ques- 
tion of  fact,  I  ought  so  to  find. 

It  was  agreed  at  the  trial  that,  except  so  far  as  the  ques- 
tion of  damages  was  concerned,  all  questions  of  fact  and 
inferences  of  fact  arising  upon  or  to  be  drawn  from  the  evi- 
dence were  to  be  disposed  of  by  me  or  by  any  court  before 
whom  the  case  may  come. 

Looking  at  all  the  facts  of  the  case,  I  am  of  opinion  that 
tile  bill  of  lading  was  in  fact  signed  by  Pott  &  Korner  not 
on  their  own  behalf  but  as  agents  for  the  shipowners  and 
with  their  authority,  and  that  it  is  on  that  ground  a  docu- 
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ment  binding  upon  the  shipowners,  the  defendants.  I  think 
it  impossible  to  doubt  that  the  defendants  knew  that  bills  of 
lading  were  to  be  signed  and  had  been  signed  on  their  behalf 
by  Pott  &  Korner,  and  only  repudiated  the  bill  of  lading  in 
question  after  they  knew  that  a  heavy  claim  had  arisen 
upon  it.  The  letters  and  telegrams  put  in  at  the  trial  and 
upon  the  argument  seem  to  me  to  establish  beyond  all 
doubt  that  the  bill  of  lading  was  their  contract  with  the 
plaintiffs  as  shippers  or  consignees  of  the  goods. 

This  renders  it  unnecessary  to  consider  minutely  the  other 
two  grounds  upon  which  the  plaintiffs  contended  that  the 
defendants  would  be  liable,  even  if  the  bill  of  lading  was 
not  binding  !ipon  them  as  a  document  signed  with  their 
actual  authority.  I  think  that,  even  in  that  case,  there 
would  have  been  strong  reason  for  holding  that  the  defend- 
ants were  liable. 

The  result  of  the  able  and  elaborate  argument  before  me 
was,  to  convince  me  that,  under  circumstances  such  as  those 
of  the  present  case,  the  defendants  would  be  responsible, 
upon  the  principles  explained  in  Sack  v.  If^ord  ('),  Sandeman 
V.  Scurr  ("),  The  SL  Cloud  C),  and  Gilkison  v.  Middleton  (*). 

The  plaintiffs  in  the  present  case  had  no  notice  whatever 
41 G]  of  any  *charterpvty  until  after  the  damage.  The 
bill  of  lading,  though  not  signed  by  the  master,  was  signed 
by  persons  purporting  to  act  for  the  defendants :  there  was 
nothing  calling  the  attention  of  the  plaintiffs  to  look  to  any 
one  save  the  muster  or  shipowners  to  perform  that  which  is 
\\\^  prima  facie  ^wXy  oi  the  master  and  shipowner,  viz.,  to 
stow  the  goods  safely.  Under  the  circumstances  I  think 
that,  that  duty  having  been  negligently  discharged,  espe- 
cially where  it  was  discharged  in  so  palpably  negligent  a 
manner  as  that  described  in  the  defendants'  letter  of  the  4th 
of  December,  it  is  clear  that  an  action  would  lie  against  the 
shipownei-s,  and  that  the  shipowners  would  be  estopped 
iroxw  relying  upon  a  charterf)arty  of  which  the  plaintiffs  had 
no  notice,  for  any  purpose:  see  per  M.  R,,  Peek  v.  Lar- 
stii  O-  The  authorities  and  text-books  are  all  uniformly  to 
the  effect  that,  subject  to  any  stipulations  to  the  contrary  in 
the  bills  of  lading,  and  in  the  absence  of  anj^  notice  of  a 
charter,  one  of  the  primary  duties  of  the  master  is  to  stow  the 
gotxls  oaivfuUy.  This  appears  to  me  to  be  a  duty  arising 
upon  the  mere  receipt  of  the  goods  for  the  purpose  of  car- 

li,  l*^  2  C  a  vN-S.k  IS4;  26  L.  J.  (C.P.)» 

v*^  Uw  nop,.  12  E.i,.  s:s. 
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riage,  and  to  be  one  which  it  would  require  an  express  con- 
tract to  supersede  or  excuse. 

Holding,  however,  as  I  do,  that  the  bill  of  lading  is  bind- 
ing between  the  parties  as  having  been  actually  signed  with 
the  authority  of  the  defendants,  it  becomes  necessary  to 
consider  another  point  noade  by  the  defendants,  viz.,  that  by 
the  terms  of  the  bill  of  lading  itself  they  are  exempt  from 
liability  for  the  damage  in  question. 

This  turns  upon  the  true  construction  of  the  exceptive 
clause  in  the  bill  of  lading,  the  material  parts  of  which  are 
as  follows  :  "The  act  of  God,  the  Queen  s  enemies,  pirates, 
robbers,  restraints  of  princes,  vermin,  jettison,  barratry,  and 
collision,  tire  on  board  or  on  shore,  and  all  accidents,  loss, 
and  damage  of  whatsoever  nature  or  kind,  and  howsoever 
occasioned,  from  machinery,  boilers,  steam  and  steam  navi- 
gation, or  from  perils  of  the  seas  or  rivers,  or  from  any  act^ 
neglect^  or  default  whatsoever  of  the  pilots  master^  or  mari- 
ners in  navigating  the  ship;  the  owners  of  the  ship  being  in 
no  way  liable  for  any  of  the  consequences  of  the  causes 
above  excepted ;  and  it  being  agreed  t?iat  the  captain,  offi- 
cers, and  ciew  *  of  the  vessel  in  the  transmission  of  [417 
the  goods,  as  between  the  shipper,  owner,  or  consignee 
thereof  and  the  ship  and  shipownefj  be  considered  the  ser- 
vants of  such  shipper,  owner,  or  consignee." 

The  defendants  in  their  statement  of  defence  set  out  the 
above  clause,  and  alleged  that,  if  the  goods  were  not  de- 
livered in  good  condition,  it  was  owing  to  "the  acts, 
neglects,  or  defaults  of  the  pilot,  master,  or  mariners  in 
navigating  the  ship^  It  was  contended  for  the  defendants 
that  the  word  "transmission"  in  the  above  clause  was 
nevermore  extensive  than  the  word  "navigating,"  and  that 
it  included  everything  to  be  done  with  the  goods  from  the 
receipt  of  them  from  the  hands  of  the  consignor  to  their 
arrival  at  their  destination  :  and  Good  v.  London  Steamship 
Owners  Association  {')  was  relied  on,  in  which  it  was  held 
that  an  injury  which  happened  to  a  ship  moored  at  a  quay 
where  she  was  lying,  having  put  back  to  coal,  and  which 
injury  was  owing  to  the  negligent  leaving  open  of  a  sea- 
cock, was  "damage  caused  by  reason  of  improper  naviga- 
tion," within  the  meaning  of  a  deed  by  which  an  association 
of  shipowners  agreed  to  indemnify  each  other  against 
"loss  or  damage  which  by  reason  of  the  improper  naviga- 
tion of  any  such  ship  may  be  caused  to  any  goods  on 
board."  In  that  case  Willes,  J.,  laid(') :  "  Improper  navi- 
gation, within  the  meaning  of  this  deed,  is,  something  im- 

(')  Law  Rep.,  6  C.  P.,  563.  O  At  p.  569. 

30  EuG.  Rep.  34  ^      - 
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properly  done  ....  in  the  course  of  the  voyage."  I  do 
not  think  that  the  case  assists  the  decision  of  that  before 
me,  beyond  being  an  authority  for  the  proposition  that  the 
ship  need  not  be  in  a  state  of  motion  in  order  to  be  in  a  state 
of  navigation,  within  the  meaning  of  that  word  as  used  in 
the  deed  there  in  question.  Other  cases  have  decided  that 
the  word  ''navigation"  forsome  purposes  includes  a  period 
when  the  ship  is  not  in  motion  ;  as,  for  instance,  when  she 
is  at  anchor.  But  I  do  not  think  that  these  cases  have  any 
strong  bearing  upon  the  question  how  the  words  ''navigat- 
ing the  ship,"  and  "  transmission  of  the  goods,"  ought  to 
be  construed  in  a  clause  such  as  the  present. 

The  contention  for  the  plaintiffs  was,  that  the  words  **  in 
transmission  of  the  goods,"  if  operative  at  all,  had  a  limit- 
ing effect  upon  the  alleged  generality  of  the  previous  words, 
and  confined  their  application  to  a  period  subsequent  to  the 
418]  period  at  wliich  *locomotion  in  the  ship  should 
commence;  and  they  cited  Czech  v.  General  Navigation 
Co.  (*)  as  showing  that  the  tendency  of  the  courts  was  strong 
to  require  clear  affirmative  proof  on  the  part  of  the  ship- 
owner to  enable  him  to  claim  exemption  under  exceptive 
clauses  such  as  the  present,  and  also  the  case  of  Taylor  v. 
Liverpool  and  Oreat  T^^slern  Steam  Co.  (*),  in  which  Lush, 
J.,  uses  this  expression:  "The  word  is  ambiguous,  and, 
being  of  doubtful  meaning,  it  must  receive  such  a  construc- 
tion as  is  most  in  favor  of  the  shipper,  and  not  such  as  is 
most  in  favor  of  the  shipowner,  for  whose  benefit  the  ex- 
ceptions are  framed."  I  am  of  opinion  that  the  contention 
of  the  plaintiff's  on  this  point  ought  to  prevail.  Though  it 
may  be  quite  correct  to  say  that,  for  many  purposes,  negli- 
gent stowage  is  a  portion  of  negligent  navigation,  and 
though  in  the  case  of  Oood  v.  London  Steamship  Owners 
Association  ('),  in  answ^er  to  an  observation  of  counsel, 
"  Would  damage  arising  from  negligent  stowage  be  within 
this  deed?"  Willes,  J.,  answered,  "Certainly;  unless  in 
a  port  where  stevedores  are  employed"  I  do  not  think  it 
follows  that,  in  the  case  of  an  exceptive  clause  such  as  that 
now  in  question,  the  words  "in  navigating  the  ship,"  or  "in 
transmission  of  the  goods,"  include  "stowage."  On  the 
contrary,  I  think  that,  applying  the  principle  laid  down  by- 
Lush,  J.,  in  Taylor  v.  Liverpool  and  Great  Western  Steam 
Co.,  mentioned  above,  which  I  think  ought  to  be  applied  in 
such  cases,  and  considering  how  easy  it  would  have  been  to 
use  apt  words  to  exempi  the  shipowners  from  liability  for 

(')  Law  Rep.,  3  C.  P.,  14.        («)  Law  Rep.,  9  Q.  B.,  546,  549  ;  10  Eng.  R.,  172. 
(»)  Law  Rep.  6  C.  T.,  at  p.  509. 
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improper  stowage,  it  is  more  reasonable  to  hold  that  the 
case  of  neglicrent  stowage  is  not  included  under  the  words 
relied  upon  tlian  that  it  is  included. 

I  therefore  think  that  the  plaintiffs  are  entitled  to  judg- 
ment for  the  sum  assessed  by  the  jury — £501  6s. — and  1  give 
judgment  accordingly  for  that  amount  and  costs. 

Judgment  for  plaintiffs. 

Solicitors  for  plaintiffs :    W.  A.  Crump  &  Son. 
Solicitors  for  defendants :  Hollams^  Son  &  Coward. 


[8  Couimon  Pleas  Diviaion,  419.] 
May  10,  1878. 

^Caughey  v.  James  Gordon  &  Co,     [419 

Shipping —  Charterparttf —  Primage. 

By  a  cbarterparty  the  charterer  engaged  to  ship  in  Australia  a  full  cargo  for  a 
port  in  England  at  a  freight  of  60«.  per  ton  in  fnll;  ship  paying  all  port  charges, 
jiilotajrea.  and  towages :  the  freight  to  be  paid  in  cash  on  right  delivery  of  cargo  at 
l»ort  of  discliargc,  le&s  advances,  exchange,  and  commission:  the  captain  to  sign  bills 
of  lading  for  cargo  as  presented,  at  any  rate  of  freight '  required  by  charterer;  but, 
?»hould  tlie  total  freight  by  bills  of  lading  amount  to  less  than  the  total  chartered 
freiirht,  the  difference  to  be  paid  the  master  in  cash  before  sailing. 

The  master  (who  was  paid  a  fixed  salary,  "  to  include  all  charges  and  allowances,'*) 
signed  a  bill  of  lading  for  the  whole  cargo  making  the  goods  deliverable  to  "  order 
or  assigns,  freight  to  be  jiaid  in  cash  at  port  of  discharge,  the  rate  of  discharge,  rate 
of  frei^jht,  and  other  conditions  as  per  cnarterparty,  witli  5  per  cetU.  jtrinwge  in  cash 
on  tifUveiy^  as  nmtomarff.*' 

The  cargo  was  received  at  the  port  of  discharge  by  the  defendants,  the  indorsees 
of  the  bill  of  lading,  as  agents  of  the  charterer,  and  the  freight  paid  : 

JJtld,  that  the  defendants  were  not  liable  for  primage. 

Appeal  from  tlie  County  Court  of  Lancashire  holden  at 
Liverpool. 

The  action  was  brought  to  recover  £49  18^.  Id.  As  re- 
gards £8,  a  claim  for  demurrage,  the  ques4;ion  was  one 
purely  of  fact,  and  the  judge  decided  in  favor  of  the  defend- 
ants. As  to  the  balance,  £41  18^.  Id.,  wliich  was  a  claim 
for  primage,  the  facts  proved  or  admitted  at  the  hearing 
were  as  follows: 

The  plaintiff  is  the  master  of  the  British  ship  San  Juan  :' 
the  defendants  are  a  firm  of  merchants  in  Liverpool. 

On  the  28th  of  April,  1877,  the  San  Juan  was  chartered 
at  Melbourne  by  her  owner,  Mr.  T.  Riley,  to  Messrs.  II. 
Wilke  &  Co.,  merchants  at  Port  Adelaide.     By  the  charter- 

J)arty  the  ship  was  to  proceed  to  Port  M'Donnell,  and  there 
oad  from  the  charterei-s  or  their  agents  a  full  cargo  of  bark 
....  and  proceed  to  either  Falmouth  or  Cork  for  orders 
to  proceed  to  a  safe  port  in  the  United  Kingdom,  and  there 
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deliver  the  same,  as  ordered  by  the  charterers  or  their 
agents,  on  being  paid  freight  60^.  per  ton  of  2,240  lbs.  gross 
weight  in  full ;  ship  paying  all  port  charges,  pilotages,  and 
towages:  the  freight  to  be  paid  in  cash  on  right  and  true 
delivery  of  cargo  at  port  of  discharge,  less  any  advances 
420]  that  may  have  *been  made.  The  captain  to  sign 
bills  of  lading  for  cargo  as  presented  at  any  rate  of  freight 
required  by  charterers  or  their  agents,  without  prejudice  to 
the  charterparty ;  but,  should  the  total  freight  by  bills  of 
lading  amount  to  less  than  total  chartered  freight,  the  dif- 
ference to  be  paid  to  the  master  in  cash  before  sailing. 

7.  The  vessel  proceeded  to  Port  M'Donnell  (her  port  of 
loading),  where  a  cargo  was  duly  loaded  ;  and  she  proceeded 
on  the  chartered  voyage  on  the  6th  of  June,  1877. 

8.  A  bill  of  lading  was  tendered  by  the  charterers  to  the 
plaintiff  for  signature,  and  was  signed  by  him  and  given  to 
the  charterers  before  the  ship  sailed.  By  the  bill  of  lading 
the  goods  were  made  deliverable  at  the  port  of  discharge 
*'unto  order  or  his  or  their  assigns,  average  as  accustomed 
freight  for  the  said  goods  to  be  paid  in  cash  at  port  of  dis- 
chaige,  at  the  rate  of  discharge,  rate  of  freight,  and  other 
conditions  as  per  charterparty,  with  5  per  cent,  primage  in 
cash  on  delivery^  as  customary y 

9.  The  San  Juan  was  ordered  to  Liverpool,  and,  after 
her  arrival  there,  the  defendants  presented  to  the  ship's 
agents  the  bill  of  lading  for  the  cargo,  and  obtained  a  deliv- 
ery-order from  the  ship's  agents,  and  thereupon  the  cargo 
was  delivered  to  them. 

The  judge  found  as  a  fact  which  he  inferred  from  the  doc- 
uments and  circumstances  that  the  contract  between  the 
parties  was  upon  the  terms  contained  in  the  bill  of  lading. 
The  defendants  contended  and  contend  so  far  as  may  be 
necessary,  that  there  was  no  evidence  to  justify  this  infer- 
ence, and  that  the  judge's  finding  was  not  in  law  justifiable. 

10.  The  charterparty  and  also  the  bill  of  lading  had  been 

Ijreviously  transmitted  to  the  defendants.  The  bill  of  lading 
lad  been  indorsed  by  the  charterers  in  blank  and  sent  to 
Messrs.  D.  &  W.  Murray,  their  London  agents,  who  had 
handed  it  to  Messrs.  Devitt  &  Hett,  Messrs.  Murray's  Lon- 
don brokers.  Messrs.  Devitt  &  Hett  indorsed  it  to  Messrs. 
Hett,  Yarrow  &  Co.,  and  they,  as  they  were  unable  them- 
selves to  act  in  the  matter,  indorsed  it  to  the  defendants, 
who  undertook  to  act  for  the  charterers,  as  above  men- 
tioned. None  of  the  parties  to  whom  the  bill  of  lading  was 
indorsed  aforesaid  had  any  interest  in  the  cargo  other  than 
as  agents  of  the  shippers,  who  were  the  charterers  of  the 
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vessel.  The  defendants  took  delivery  of  the  cargo  as  agents 
of  the  charterers.  There  was  *no  evidence  that  the  [421 
plaintiff  had  any  knowledge  at  the  time  of  such  delivery 
that  the  defendants  were  acting  as  agents  of  the  charterers, 
or  that  they  had  no  interest  in  the  cargo  other  than  as  such 
agents,  or  of  the  circumstances  under  which  or  purposes 
for  which  the  several  indorsements  were  made,  or  that  the 
charterparty  had  been  transmitted  to  the  defendants  as 
aforesaid. 

11.  The  defendants  upon  the  right  delivery  of  the  cargo 
duly  paid  the  plaintiff  the  freight  as  per  charterparty,  after 
deducting  £505  17^.  6d.  in  respect  of  the  advances,  with  ex- 
change and  commission.  The  plaintiff  further  claimed  from 
the  defendants  £41  18*.  Id.  for  primage,  which  the  defend- 
ants refused  to  pay. 

12.  A  ship-broker  called  by  the  defendants,  deposed  that 
the  captain's  salary  now  customarily  includes  all  gratuities, 
such  as  primage,  &c. 

13.  It  was  admitted,  on  the  part  of  the  plaintiff,  that,  by 
the  terms  of  his  agreement  with  the  owner  of  the  ship,  the 
plaintiff  as  master  received  a  fixed  salarj^  which  was  to  in- 
clude all  cliarges  and  allowances  ;  and  that,  if  he  recovered 
the  £41  l&s.  Irf.,  he  would  be  obliged  thereunder  to  pay 
over  or  account  for  the  same  to  the  owner.  It  was  admitted, 
on  the  part  of  the  defendants,  that,  if  the  plaintiff  was  enti- 
tled to  primage,  the  amount  to  which  he  was  so  entitled  was 
£41  18*.  Id. 

14.  Upon  this  state  of  facts,  the  plaintiff  claimed  payment 
of  the  primage  upon  the  terms  of  the  bill  of  lading.  The 
defendants,  on  the  other  hand,  contended  that  the  contract 
which  ascertained  and  governed  the  rights  of  the  plaintiff 
as  master  and  the  defendants  (taking  delivery  of  cargo  as 
agents  or  brokers  for  the  charterers)  was  the  charterparty; 
that,  under  the  charterparty,  they  were  not  liable  to  pay 
the  sum  claimed  as  primage  in  addition  to  the  chartered 
freight ;  that  the  chaterparty  expressly  stipulated  for  a  de- 
livery of  the  cargo  upon  payment  of  freight  at  a  certain  rate 
*'  in  full ;"  and  that,  having  paid  the  freight  as  per  charter- 
party,  they  were  not  bound  by  the  bill  of  lading,  as  con- 
tended by  the  plaintiff,  to  pay  the  charge  for  primage. 

15.  The  judge  held  that  the  plaintiff  was  entitled  to  the 
primage,  and  directed  judgment  to  be  entered  for  him  for 
£41  18*.  Id. 

*The  question  for  the  opinion  of  the  court  was,  [422 
whether  the  plaintiff  was  entitled  to  recover  the  amount 
claimed  for  primage. 
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Coheiiy  Q.C.  {J.  C,  Mathews  with  him),  for  the  defend- 
ants: The  defendants,  who  received  the  cargo  as  agents  of 
the  charterer,  and  not  under  the  bill  of  lading,  can  only  be 
liable  to  the  extent  to  which  the  charterer  himself  would  be 
liable,  that  is,  to  the  extent  of  the  stipulated  freight.  The 
master,  having  by  his  arrangement  with  his  owners  pre- 
cluded himself  from  claiming  primage  on  his  own  account, 
cannot  sue  for  it  on  his  owner's  account,  when  the  owner  by 
liis  contract  with  the  charterers  is  himself  estopped  from 
claiming  it.     In  Best  v.  Saunders  O  there  was  no  charter- 

f)arty,  and  therefore  the  assignees  of  the  bill  of  lading  were 
leld  liable  upon  the  stipulation  contained  therein.  The  docu- 
ment which  governs  the  rights  of  the  parties  here  is  the  char- 
terparty,  not  the  bill  of  lading.  The  master  signed  the  bill 
of  lading  as  agent  of  the  charterer,  not  to  fix  his  rights,  but 
to  enable  him  to  transfer  the  goods. 

[Lord  Coleridge,  C.J.,  referred  to  Charleton  v.  Cotes- 
worth  C).] 

There  the  owners  had  received  the  primage,  and  there  was 
Ho  contract  between  them  and  the  master  which  disentitled 
the  latter  to  claim  it.  In  Abbott  on  Shipping,  11th  ed., 
361,  it  is  laid  down  that,  *'if  by  the  contract  between  the 
owner  and  the  master,  the  master  is  not  to  receive  primage, 
he  can  maintain  no  action  for  it."  By  the  terms  of  this 
charterparty,  the  charterei-s  or  their  agents  are  to  have  de- 
livery of  the  cargo  on  payment  of  freight  at  60^.  per  ton 
in  full. 

No  counsel  appeared  for  the  plaintiff. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  the  defend- 
ants are  entitled  to  judgment.  The  charterparty  in  this  case 
is  silent  as  to  primage:  the  owner  therefore  is  not  entitled 
to  sue  for  it;  neither  can  the  master  sue  for  primage  on  the 
charterparty.  Can  he,  then,  sue  on  the. bill  of  lading? 
Upon  the  facts  stated,  we  are  to  assume  that  by  ari*angement 
between  the  owner  and  the  master,  the  latter  is  precluded 
from  claiming  primage;  and  yet  this  action  is  brought  by 
423]  the  master  to- recover  that  which  he  has  *expressly 
stipulated  with  his  owner  that  he  will  not  claim.  I  think, 
notwithstanding  the  terms  of  the  bill  of  lading,  he  is  not  en- 
titled to  maintain  it. 

Lopes,  J.,  concurred. 

Judgment  for  the  defendants. 

Solicitors  for  defendants:  Burton^  Teates  &  Hariy  for 
Tyrer,  Kenion  &  Tyrer,  Liverpool. 

0)  M.  <fc  M.,  208 ;  S  M.  4  R.,  4.  O  R  &  M.,  175. 
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[3  Common  Pleas  Division,  423.] 
June  7,  1878. 

Jamks  Smith  &  Co.  v.  The  West  Derby  Local  Board. 

^Teffligence — Contdruciion  of  Public  Wm'ka — Highway  or  Sewer  Authorities — Notice  of 
Action  under  Public  Health  Act(\\  d:\b,  Vict.  c.  63),  «.  139. 

The  defendants,  who  were  both  the  highway  and  the  sewer  authorities  of  "West 
I^erbj-,  employed  a  Contractor  to  construct  a  pipe-sewer  under  a  highway  within  their 
distnct.  The  contractor  in  laying  the  pipes  dug  a  trench,  which  he  afterwards  filled 
ill  with  earth,  and  the  roadway  was  apparently  made  good.  The  work  was  done  un- 
der the  directions  and  to  the  satisfaction  of  the  defendants'  surveyor.  Some  months 
after  it  was  finishetl,  a  subsidence  of  the  soil  in  the  trench  took  place  without  any 
assignable  cause,  leaving  the  road  apparently  sound.  The  plaintiffs'  horse,  in  con- 
se^juence  of  the  surface  giving  way,  fell  into  the  tiench,  and  was  injured: 

Heht  that  there  was  evidence  that  the  work  of  filling  in  the  trench  had  been  neg- 
lijjently  and  improj>erly  done,  and  that  the  defendants, — either  as  the  sewer  or  the 
hiichwaj-  authority,  or  as  both, — were  responsible. 

Thfr  notice  of  action  (under  11  &  12  Vict.  c.  63),  s.  139,  stated  that  the  plaintiffs 
intended  to  enter  a  plaint  against  the  defendants  for  the  injury  and  damage  caused 
Ui  them  through  the  defendants  by  matters  or  things  done  or  omitted  by  them  and 
their  laborers  and  servants,  &c.,  to  wit,  that  thqy  did,  by  themselves,  their  laborers 
and  servants,  *'  negligently,  carelessly,  and  improperly  leave  a  certain  portion  of  the 
hiirhwa}'  in  an  insufficient  and  improper  state  of  repair,  whereb}%"  &c-  : 

Hehl,  that  this  was  a  sufficient  intimation  to  the  defendants  that  they  were  to  bo 
charged  with  an  act  of  misfeasance,  and  not  merely  with  a  neglect  of  duty  to  repair 
the  road. 

Appeal  from  the  County  Court  of  Lancashire  holden  at 
liiverpooL 

This  was  an  action  for  damage  alleged  to  have  been  sus- 
tained by  the  plaintiffs  by  reason  of  the  defendants  having 
negligently,  carelessly,  and  improperly  left  a  road  or  high- 
way which  they  were  bound  to  maintain  and  repair,  in  an 
insuflBcient  and  improper  state,  whereby  the  plaintiffs'  horse 
sustained  injury. 

♦The  accident  happened  on  the  13th  of  May,  1875,  [424 
the  following  notice  of  action  was  given  on  the  11th  of 
October,  and  the  action  commenced  on  the  13th  of  November 
in  the  same  year: 

"Take  notice  that  we  (the  plaintiffs)  will,  on  the  expira- 
tion of  one  month  from  this  date,  enter  a  plaint  against  you, 
the  said  local  board  of  health  of  West  Derby,  in  the  county 
court  of  Lancashire  holden  at  Liverpool,  for  the  injury  and 
damage  caused  to  us  by  the  undermentioned  matters  and 
things  done  or  omitted  by  you  and  your  laborers,  servants, 
and  others  acting  under  your  orders  and  directions,  at  and 
upon  a  certain  road  or  highway  called  Moss  Road,  in  the 
parish  of  West  Derby,  to  wit,  for  that  you  the  said  local 
board  of  health  did,  by  yourselves,  your  laborers,  servants, 
arid  others,  on  or  about  the  13th  day  of  May  last,  negligently, 
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carelessly,  and  improperly  leave  a  certain  portion  of  the  said 
road  or  highway  in  an  insufficient  and  improper  state  of  re- 
pair, whereby  a  horse  belonging  to  us,  while  being  lawfully 
driven  upon  and  along  the  said  road  or  highway,  sank  into 
the  said  road  or  highway  and  was  thrown  therein,  and  by 
reason  of  the  said  negligent,  careless,  or  improper  conduct, 
was  thrown  down  and  severely  injured  and  permanently 
diminished  in  value :  and  further  take  notice  that  T.  G.,  of, 
&c.,  is  the  name  of  our  attorney  in  the  cause  of  actioa 
aforesaid." 

The  facts  were  as  follows :  By  contract  dated  the  9th  of 
March,  1874,  the  defendants  engaged  a  contractor  to  lay 
down  in  the  road  in  question  (which  it  was  admitted  was  a 
road  vested  in  the  defendants)  a  sewer.  The  sewer  was  to 
be  a  pipe-sewer ;  and  the  depth  of  the  trench  at  the  place 
where  the  accident  occurred  was  to  be  about  ten  feet.  The 
contractor  was  to  excavate,  to  lay  the  sewer,  and  to  fill  up 
the  trench, — all  this  under  the  directions  and  to  the  satisfac- 
tion of  the  defendants'  engineer.  The  work  was  to  be  com- 
Jleted  in  three  months,  that  is  to  say,  before  the  9th  of 
une,  1874.  The  contractor  was  to  be  responsible  for  any 
damage  to  persons  or  property  that  might  arise  *'from  the 
execution  of  the  works,"  and  was  to  maintain  the  works, 
and  also  such  part  of  the  roadway  as  bad  been  disturbed,  in 
good  order  and  repair  for  three  months  after  completion. 

The  work  during  its  progress,  the  excavation,  the  lay- 
ing of  the  sewer,  the  filling  up,  and  the  restoration  of  the 
road,  was  carefully  and  daily  inspected  by  the  defendants' 
engineer  or  by  their  surveyor  of  roads  and  sewers,  and  every- 
thing was  done  to  their  satisfaction.  The  work  was  com- 
pleted in  May,  1874,  and  the  traffic  was  then  turned  on. 
Some  little  subsidence  took  place  here  and  there  from  time 
to  time;  but  this  was  attended  to  either  by  the  contractor 
or  (at  his  expense)  by  the  defendants. 

After  the  lapse  of  about  three  months,  that  is  to  say,  just 
4251  before  *the  work  was  to  be  taken  off  the  contractor  s 
hands,  the  metalling  of  the  trench  was  completed  by  level- 
ling the  road  and  putting  on  the  macadam.  This  was  done 
either  by  the  contractor  or  by  the  defendants  at  his  ex- 
pense ;  and  it  was  done  under  the  inspection  of  the  defend- 
ants' surveyor  of  roads  and  sewers,  and  to  his  satisfaction. 
The  traffic  was  then  turned  on  again.  On  the  expiration  of 
the  three  months,  or  soon  after,  that  is  to  say,  in  August  or 
September,  1874,  the  work  (which  still  continued  in  a  satis- 
factory state)  was  transferred  to  the  defendants.  ■ 
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The  defendants'  surveyor  continued  to  inspect  or  to  pass 
over  tlie  road  up  to  the  time  of  the  accident:  and  it  was 
p:iven  in  evidence  that  there  was  nothing  a  few  liours  previ- 
ously to  tlie  accident  to  indicate  that  there  was  any  defect 
-whatever  at  the  spot  in  question,  that  no  intimation  was 
r**ceived  of  anything  of  the  kind,  and  that,  so  far  as  the 
surveyor  was  aware,  no  accident  had  taken  place  there  or 
near  there  either  previously  to  the  accident  m  question  or 
since.  There  was  on  that  road  a  considerable  amount  of 
traffic.  Since  the  transfer  above  mentioned  the  road  had 
b^^en  from  time  to  time  repaii-ed  by  the  addition  of  a  little 
granite:  but  in  other  respects  it  had  not  been  disturbed  in 
any  way. 

On  the  13th  of  May,  1875,  the  plaintiffs'  horse,  drawing  a 
spring  cart,  was  going  along  the  road  in  question,  when  its 
fore  feet  suddenly  sank  through  a  coating  or  crust  of  mac- 
adam into  a  cavity,  and  the  horse  stumbled  forward  and 
was  hurt.  On  examining  the  cavity  it  was  found  to  be 
about  twelve  or  fifteen  inches  deep.  How  the  subsidence 
was  caused  is  not  known.  Neitherthe  engineer  nor  the  sur- 
veyor could  account  for  it.  The  former  stated  that  possibly 
it  might  have  been  caused  by  the  floods  which  had  occurred 
about  the  time  of  the  accident,  and  that  such  floods  would 
affect  more  or  less  any  foundation  of  rock  and  earth  that 
liad  once  been  disturbed  ;  and  this  even  after  the  lapse  of  a 
considerable  time.  Both  th^  engineer  and  surveyor  were 
asked  whether  it  could  have  been  caused  by  any  leakage  iu 
the  sewer;  and  both  (they  having  made  careful  examination 
with  the  view  of  ascertaining  whether  that  was  the  cause) 
gave  decided  evidence  that  it  could  not,  and  that  the  sewer 
was  in  perfect  condition  at  the  time  of  the  accident,  and  had 
been  so  ever  since. 

*It  was  contended  for  the  plaintiff  that  the  defend-  [426 
ants  were  liable  either  as  the  highway  authority  or  as  tlie 
sewer  authority,  the  act  coniplained  of  amounting  to  more 
than  a  mere  nonfeasance.  For  the  defendants  it  was  con- 
teiided  that  they  could  not  be  liable  as  the  sewer  authority, 
tliey  having  been  guilty  of  no  negligence,  and  the  act  com- 
plained of  being  at  most  a  mere  nonfeasance;  that,  if  liable 
at  all,  it  could  only  be  as  the  highway  authority,  and  the 
act  being,  if  anything,  merely  a  nonfeasance  and  not  a  mis- 
fpasance,  they  were  not  liable  in  that  capacity :  Gibson  v. 
Mayor  of  Preston  {\  and  the  cases  there  cited,  and  White 
V.  Hindley  Local  Board  ('),  were  relied  upon. 

O  Law  Rep.,  5  Q.  B.,  218.  (•)  Law  Rep.,  10  Q.  B.,  219, 

SOEno,  Rep,  30 
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Judgment  was  given  for  the  plaintiffs,  the  damages  being 
assessed  at  £10,  and  leave  was  given  to  appeal. 

The  questions  for  the  opinion  of  the  court  (who  were  to 
draw  inferences  of  fact)  were, — 1.  Are  the  defendants  liable 
in  this  action  as  the  sewer  authority  ? — 2.  Are  they  liable  as 
the  highway  authority? — 3.  Are  they  liable  on  any  other 
ground  ? 

Baylis^  Q.C.,  for  the  defendants:  The  mere  suffering  a 
highway  to  get  out  of  repair  affords  no  ground  of  action  : 
the  proper  remedy  is  by  indictment :  Oibson  v.  Mayor  of 
Preston  (') ;  Parsons  v.  St,  Matthew,  Bethnal  Qreen  (').  la 
White  V.  HlndUy  Local  Board  of  Health  i^)^  where  the  de- 
fendants, as  owners  of  the  sewer,  were  held  liable  for  suffer- 
ing a  grid  or  grating  which  formed  part  of  the  sewer  to  be 
out  of  repair,  the  ground  of  the  decision  was  that  the  sewer 
•was  vested  in  the  local  board,  and  they  were  charged  with 
the  duty  of  seeing  that  the  appurtenances  of  the  sewer  were 
not  dangerous.  Secondly,  the  notice  of  action  do^s  not 
point  to  an  act  of  misfeasance.  The  11  &  12  Vict.  c.  63, 
s.  139,  requires  a  notice  of  action  '*  clearly  and  explicitly 
stating  the  cause  of  action,"  and  provides  that,  upon  the 
trial  of  the  action,  "the  plaintiff  shall  not  be  permitted  to 
go  into  evidence  of  any  cause  of  action  which  is  not  stated 
in  the  notice."  The  object  of  the  enactment  is  that  the  de- 
fendants sh^ll  have  distinct  notice  of  that  with  which  tliey 
are  charged,  in-order  to  enable  them  to  ascertain  the  nature 
427]  a^d  extent  of  their  liability,  and  so  may  *tender 
amends.  This  notice  points  only  to  non-repair,  and  there- 
fore discloses  no  cause  of  action :  Pendlebury  v.  Green- 
halg7i{*)\  Jones  y.  Nichollsi^),  The  conclusion  the  judge 
canie  to  was  not  warranted  by  the  evidence.  [Gray  v.  Pul- 
len{*)  was  also  referred  to.] 

Cave^  Q.C.,  for  tHe  plaintiffs:  The  point  as  to  the  suffi- 
ciency of  the  notice  of  action  is  disposed  of  by  Jones  v. 
Bird{').  Here,  the  iiotice  sufficiently  calls  the  attention  of 
the  defendants  to  the  matter  which  is  charged  against  them, 
viz.,  that  they  left  the  road  insufficiently  repaired  after  the 
digging  of  the  trench.     [He  was  then  stopped.] 

Grove,  J.:  I  am  of  opinion  that  the  judgment  of  the 
county  court  judge  was  right.  The  first  question  we  are 
asked  is,  are  the  defendants  liable  in  this  action  as  the  sewer 
authority  ?    Upon  that  question  the  learned  judge  gave  the 

(»)  Law  Rop.,  5  Q.  B.,  218.  {*)  1  Q.  B.  D.,  36  ;  15  Eng.  R,  171. 

(«)  Law  R<.p.,  8  C.  P.,  56.  (*)  18  M.  A  W.,  861. 

(»)  Law  Rep.,  10  Q.  B.,  219.  («)  6  B.  <fe  S..  970 

O  6  B.  A  A.,  837. 
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aaffii;-.     jiidgnient  which  I  am  inclined  to  give,  viz.,  that  they  are 
^**  liable  as  the  sewer  autiiority.     In  order  to  construct  the 

tiKhoi  gewer,  it  was  essential  that  a  trench  should  be  dug;  and  it 
[foajt'  Yras  their  duty  to  see  that  it  was  done  in  a  proper  manner, 
'%-  and  properly  filled  in  when  the  sewer  was  laid.  I  think 
oil  uy  they  are  liable  also  as  the  highway  authority.  They  are  the 
persons  whose  duty  it  is  in  that  capacity  by  statute  to  repair 
'^^^'  the  highway  and  to  keep  it  in  repair.  At  all  events,  I 
idofi  should  say  they  are  liable  in  the  double  capacity  of  sewer 
J-i'-  and  highway  authority.  With  regard  to  the  objection  to 
rrm  the  notice  of  action,  which  was  Mr.  Baylis's  strongest  point, 
hifP'i-  I  am  of  opinion  that  the  notice  is  sufficient.  The  test  I  sug- 
e/uff-  gesred  has,  it  seems,  been  already  applied  by  more  than  one 
fcw  learned  judge.  The  notice  is  not  required  to  be  framed  with 
nirr  the  strict  formality  of  a  pleading.  Its  object  is  totally  dif- 
m'  ferent.  A  pleading  is  a  complaint  of  some  matter  which  is 
§?»-:■  a  breach  of  the  law,  to  which  the  party  complained  against 
(i«?  may  plead  by  way  of  traverse  or  confession  and  avoidance, 
I'l-  80  that  there  may  be  an  issue  properly  framed.  But  the 
ei:  object  of  the  notice  of  action  is  to  enable,  the  party  com- 

i[>:  plained  against  to  see  if  there  is  any  ground  of  action,  so  as 

DT  to  have  an  opportunity  of  tendering  amends.     All  that  is 

)i«  required  is,  that  it  shall  be  *sufficiently  clear  and     [428 

explicit  to  show  the  ground  of  complaint, — the  cause  of 
action.  That  must  not  be  left  in  doubt,  or  so  framed  as  to 
mislead.  In  Jones  v.  Bird{^\  Abbott,  C. J.,  says :  ''  I  think 
the  notice  ought  not  to  be  construed  with  great  strictness, 
its  object  being  merely  to  inform  the  defendants  substan- 
tially of  the  ground  of  complaint,  but  not  of  the  mode  or 
manner  in  which  the  injury  nas  been  sustained."  And  in 
Jones  w.  Nic7iolls{^\  Pollock,  C.B.,  says  substantially  the 
same. 

Now,  does  this  notice  convey  a  sufficient  intimation  as  to 
what  is  the  cause  of  action }  It  is  said  that  it  is  a  mere  notice 
of  non-repair,  in  the  sense  of  allowing  the  road  to  become 
foundrous  by  the  ordinary  effect  of  time  and  wear,  as  in 
Parsons  v.  8t,  Matthew^  ietJinal  Oreen  ('),  and  does  not 
direct  the  defendants'  attention  to  a  charge  of  misfeasance. 
It  seems  to  me  that  fairly  and  reasonably  read,  and  with  a 
mind  willing  to  understand  what  was  meant,  it  does  convey 
the  ground  of  complaint  relied  on  by  the  plaintiffs,  viz.,  that 
the  defendants  by  their  laborers  and  servants  left  the  trench 
iu  an  improper  state,  thus  showing  a  sufficient  cause  of 
action:   Oray  v.  Pullen{*).     It  was  further  contended  on 

(')  5  B.  A  A.,  887.  844.  (»)  Law  Rep.,  8  C.  P.,  60. 

(•)  13  M.  <b  W.,  361.  {*)  5  B.  A  S.,  970, 
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the  part  of  the  defendants  that  there  was  no  reasonable  evi- 
dence to  warrant  the  judge  in  finding  the  defendants  guilty 
of  negligence.  We  cannot  go  into  the  quantum  of  evidence  : 
but  I  think  there  were  facts  from  which  negligence  migb( 
and  ought  to  have  been  inferred.  The  trench  was  so  im- 
properly filled  in  that  a  subsidence  of  from  twelve  to  fifteen 
inches  took  place, — a  thing  not  likely  to  occur  by  fair  wear 
and  tear,  if  the  earth  had  been  properly  consolidated.  Upon 
the  evidence  I  should  have  come  to  the  same  conclusion  that 
the  judge  arrived  at.  The  appeal  must  be  dismissed,  with 
costs. 

LiNDLEY,  J. :  I  am  of  the  same  opinion.  The  real  ground 
of  appeal  in  this  case  is  the  special  demurrer  to  the  notice 
of  action.  It  certainly  is  possible  to  read  the  notice  as 
pointing  to  non-repair  only :  but,  reading  it  with  reference 
to  the  circumstances,  I  think  it  fairly  conveys  to  the  minds 
of  the  defendants  what  is  the  negligence  with,  which  they 
429]  are  charged.  Our  attention  has  been  called  *to  the 
language  of  11  &  12  Vict.  c.  63,  s.  139,  which  requires  that 
the  notice  shall  "clearly  and  explicitly"  state  the  cause  of 
action.  Now,  the  notice  is  that  the  plaintiffs  intend  to  enter 
a  plaint  against  the  defendants  for  the  injury  and  damage 
caused  to  them  through  the  defendants,  by  matters  and 
things  done  or  omitted  by  them  and  their  laborers  and  ser- 
vants ;  and  it  goes  on  to  explain  that  by  saying  "  negligently, 
carelessly,  and  improperly  leaving  a  certain  portion  of  the 
road  or  highway  in  an  insufficient  and  improper  state  of 
repair."  It  appears  to  me  that  that  is  fairly  capable  of 
being  read  so  as  to  extend  beyond  a  mere  suffering  the  road 
to  become  out  of  repair.  It  is  impossible  to  say  that  the 
defendants  were  not  given  a  proper  opportunity  of  preparing 
their  defence  or  tendering  amends. 

Appeal  dismissed. 

Solicitors  for  plaintiffs:  Stocken  &  Jupp^  lot  Radcliffe  & 
Layton,  Liverpool. 

Solicitors  for  defendants:  Hedges  &  Brandreth^  for 
Thomas  Groffey,  Liverpool. 
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[3  Common  Pleas  Division,  429.] 
July  8,  1878. 

.  The  London  and  Brighton  Railway  Company  v. 

Watson. 

Railway  Company — By-law^  Reanonablenen  of—PattMwjer  travelling  withoiU  a  Ticket — 
Kailways  Clatua  Cw*solidation  Act,  1846  (8  Vict,  c.  20),  «.  108,  109. 

A  by-law  of  a  railway  company  provided  that  "  any  passenger  travelling  with- 
out a  ticket,  or  failing  of  refusing  to  show  or  deliver  up  his  ticket"  to  any  duly 
authorized  servant  of  the  company  when  required  to  do  so,  "shall  be  required  to 
}jay  the  fare  from  the  station  whence  the  train  originally  started  to  the  end  of  his 
journey:" 

HeU,  that,  as  against  a  passenger  who  had,  in  good  faith,  travelled  a  short  dis- 
taoce  upon  the  line  without  having  procured  a  ticket,  this  by-law  was  unreasonable, 
and  void. — inasmuch  as  it  was  in  substance  an  attempt  to  inflict  a  penalty  for  doing 
without  fraud  that  which,  by  the  joint  operation  of  ss.  103  and  109  of  8  Vict.  c.  20, 
can  l>e  punished  only  if  done  fraudulently. 

Appeal  from  the  County  Court  of  Surrey  holden  at  South- 
wark. 

1.  Action  by  the  plaintiff  company  against  the  defend- 
ant for  the  balance  of  a  railway  fare  from  New  Croydon  to 
Lower  Norwood,  two  stations  on  the  railway  of  the  plain- 
tiff company. 

*2.  On  the  6th  of  April,  1877,  the  defendant  arrived  [430 
at  the  Lower  Norwood  station  by  a  train  which  had  origin- 
ally started  from  New  Croydon  station.  On  being  asked  by 
the  ticket  collector  of  the  plaintiff  company  for  his  ticket, 
he  stated,  as  the  fact  was,  that  he  had  joined  the  train  at 
Norwood  Junction  (which  is  a  station  of  the  plaintiff  com- 
pany intermediate  between  the  New  Croydon  and  Lower 
Norwood  stations),  and  had  not  had  time  to  get  a  ticket,  as 
he  should  otherwise  have  done,  and  that  he  had  travelled 
second-class.  The  second-class  fare  from  New  Croydon  sta- 
tion to  the  Lower  Norwood  station,  viz.,  8^.,  was  demanded. 
This  the  defendant  refused  to  pay,  but  offered  to  pay  the  sec- 
ond-class fare  from  the  Norwood  Junction  station  to  the 
Lower  Norwood  station,  which  was  refused  by  the  ticket 
collector.  The  second-class  fare  from  the  Norwood  Junc- 
tion station  to  the  Lower  Norwood  station  was  at  that 
time  7d. 

3.  When  written  to  by  the  accountant  of  the  plaintiff 
company,  the  defendant  sent  5d.  in  stamps  as  and  being  6d.^ 
the  second-class  fare  (as  he  supposed)  between  the  Norwood 
Junction  station  and  Lower  Norwood  station,  less  Id.  for 
the  postage  of  his  letter.  The  defendant,  on  being  informed 
that  the  second  class  fare  between  the  Norwood  J  uuctiou 
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station  and  the  Lower  Norwood  station  was7<i.,  paid  to  the 
plaintiff  company  another  Id.^  making  in  all  6d.  The  b:il- 
ance  sued  for  was  the  difference  between  the  sum  of  6d.  so 
paid  by  the  defendant  to  the  plaintiff  company,  and  the 
sum  of  8d.y  the  second-class  fare  between  the  New  Croydon 
station  and  the  Lower  Norwood  station. 

4.  Passengers  on  the  railway  of  the  plaintiff  company 
travelling  from  the  New  Croydon  station  to  the  Lower  Nor- 
wood station  were  not  at  the  time  above  referred  to  (except 
on  special  examination  of  tickets)  asked  to  show  their  tick- 
ets to  the  officials  of  the  plaintiff  company  between  the 
said  stations,  and  trains  did  not  stop  between  the  New  Croy- 
don station  and  the  Norwood  Junction  station,  there  being 
no  intermediate  station  between  those  two  stations. 

5.  The  plaintiff  company  had  at  the  same  time  duly  made 
and  published,  under  the  various  statutes  relating  to  their 
railway,  by-laws  for  the  regulation  of  the  said  railway,  of 
which  the  following  is  one, — 

"  By-law  No.  1.  No  passenger  will  be  allowed  to  enter 
431]  any  *carriage  used  on  the  railway,  or  to  travel  therein 
upon  the  railway,  unless  furnished  by  the  company  with  a 
ticket  specifying  the  class  of  carriage  and  the  stations  for 
conveyance  between  which  such  ticket  is  issued.  Every 
passenger  shall  show  and  deliver  up  his  ticket  (whether  a 
contract  or  season  ticket  or  otherwise)  to  any  duly  author- 
ized servant  of  the  company  whenever  required  to  do  so  for 
any  purpose.  Any  passenger  travelling  without  a  ticket, 
or  failing  or  refusing  to  show  or  deliver  up  his  ticket  as 
aforesaid,  shall  be  required  to  pay  the  fare  from  the  sta- 
tion whence  the  train  originally  started  to  the  end  of  his 
journey." 

The  deputy  judge  gave  judgment  for  the  plaintiff  com- 
pany for  £1. 

The  question  for  the  opinion  of  the  court  was  whether 
judgment  should  not  have  been  given  for  the  plaintiff  com- 
pany for  the  full  amount  claimed  by  them,  under  the  above 
circumstances. 

May  10.  JeunCj  for  the  plaintiffs :  The  judgment  of  the 
county  court  judge  was  wrong.  There  is  nothing  unreason- 
able  or  repugnant  to  law  in  the  by-law  in  question,  which 
has  received  the  sanction  of  the  Board  of  Trade. 

[Lord  Coleridgk,^  C.J.:  Is  it  not  imposing  a  penalty 
upon  one  who  it  is  admitted  has  been  guilty  of  no  fraud  J 
Suppose  a  man  travels  by  the  Great  Western  Railway  from 
Slough  to  London  simply  without  a  ticket,  is  not  the  excess 
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between  the  fare  from  Slough  and  the  place  from  which  the 
train  originally  started  a  penalty?] 

Having  no  means  of  ascertaining  where  the  passenger 
joined  the  train,  the  only  way  in  which  the  company  can 
protect  themselves  against  fraud  is  to  require  him  to  pay 
for  the  whole  journey.  Is  the  ticket  collector  to  take  the 
mere  word  of  a  stranger,  when  he  has  no  means  of  investi- 
gating the  truth  of  his  statement  ?  The  judgment  of 'Rolfe, 
B.,  in  Chilton  v.  Croydon  My,  Co.  (*)  puts  the  reasonable- 
ness of  this  by-law  upon  the  right  ground. 

[liOBD  Coleridge,  C.J.:  All  that  the  court  there  meant 
to  say  was,  not  that  the  excess  fare  was  not  a  penalty,  but 
that  it  was  not  a  penalty  under  s.  103  of  the  Railways 
Clauses  Consolidation  *Act,  1845  (8  Vict.  c.  20).  The  [432 
only  question  was,  whether  that  section  justified  the  arrest 
of  the  plaintiff.  This  is  a  mere  penalty  upon  a  passenger 
for  having  lost  his  ticket.  The  company  is  sufficiently  pro- 
tected against  fraud  by  s.  103,  which  imposes  a  penalty  of 
40*.  npon  one  who  travels  on  the  railway  '*  without  having 
previously  paid  his  fare,  and  with  intent  to  avoid  payment 
thereof;''^  or  the  company  may  protect  itself  by  preventing 
persons  from  passing  on  to  the  platform  who  have  no 
tickets.]  ' 

There  is  nothing  in  this  by-law  which  is  at  all  repugnant 
to  any  of  the  provisions  of  the  Railways  Clauses  Consoli- 
dation Act,  1846.  [The  case  of  Dearden  v*  Townsend(^) 
was  also  cited.] 

May  29.  Macmorran^  for  the  defendant,  contended  that 
this  was,  in  truth,  an  attempt  to  impose  a  penalty  upon  a 
person  who  has  been  guilty  of  no  offence,  but  who  by  mere 
carelessness  or  inadvertence  may  have  omitted  to  obtain  a 
ticket,  or  who,  having  obtained  one,  may  have  lost  or  been 
robbed  of  it  in  the  course  of  a  journey;  and  that  therefore 
the  by-law  was  unreasonable.  He  referred  to  Colder  and 
Hebble  Namgation  Co,  v.  Pulling  ("),  Brown  v.  Oreat  East- 
ern Ry,  Co,  C),  and  Bentham  v.  Hoyle  (*). 

Jeune^  in  reply. 

Cur.  adv,  vult. 

June  27.  Lord  Coleridge,  C.  J.:  In  this  case  the  plain- 
tiffs seek  to  reverse  a  judgment  of  the  county  court  judge 
whereby  he  had  held  unreasonable  the  following  by-law  of 
the  plaintiffs :     [His  Lordship  read  it.] 

0  16  M.  A  W.,  212.  («)  14  M.  &  W.,  76. 

(«)  Law  Rep.,  1  Q.  B.,  10.  {*)  2  Q.  B.  D.,  406;  21  Ehg.  Rop.,  185. 

(»)  3  Q.  B.,  289;  28  Eng.  Rep.,  263. 


280  COMMON  PLEAS  DIVISION.  [Vol.  ITT. 

1878  London  and  Brighton  Railway  Co.  v.  Watson. 

The  proceediug  in  the  county  court  was,  as  it  only  could 
be,  an  action  for  the  fare  authorized  by  the  by-law  ;  and  not 
a  proceeding  for  a  penalty  under  8  Vict.,  c.  20,  s.  103. 
There  is  no  suggestion  that  the  defendant  wished  to  defraud 
the  company.  His  perfect  good  faith  is  admitted.  He  was 
simply  travelling  on  the  company's  line  without  a  ticket; 
and  the  action  was  to  enforce  payment  of  a  fare  in  excess 
of  the  fare  for  the  distance  he  had  travelled,  on  the  ground 
that  when  he  arrived  at  his  destination  he  had  no  ticket. 
The  sum  originally  in  dispute  was  but  2d.]  but  the  company 
433]  have  thought  it  worth  while  to  appeal,  paying  *all  the 
costs  of  the  appeal  whatever  may  be  its  result,  on  the 
ground  of.  the  great  importance  to  them  of  the  question 
raised  by  the  case.  The  same  reason  led  my  Brother  Lopes 
and  myself  to  take  time  to  consider  our  opinion  ;  and,  hav- 
ing fully  considered  the  matter,  I  am  of  opinion  that  the 
county  court  judge  was  right  in  holding  this  by-law  to  be 
void. 

I  think  it  void  on  two  grounds, — 1.  I  think  in  substance 
it  is  an  attempt  to  inflict  a  penalty  for  doing  that  without 
fraud,  which,  by  the  joint  operation  of  the  103d  and  109th 
sections  of  8  Vict.  c.  20,  can  be  punished  only  if  it  is  done 
with  fraud.  The  principle  of  the  decision  in  Dearden  v. 
7b2o;25^/i^(*)  appears  tome  to  cover  this  case.  It  is  true 
that,  in  that  case,  the  by-law  which  was  the  subject  of  de- 
cision went  beyond  the  by-law  in  this,  because  it  proposed 
to  punish  the  non-payment  of  the  excess  fare  by  a  penalty 
not  exceeding  40^.,  and  the  proceeding  was  a  proceeding 
before  justices  to  enforce  that  penalty.  The  actual  decision 
of  tiie  court  was,  that  the  company  could  not  by  a  by-law 
make  that  an  offence  irrespective  of  fraud  which  the  act  of 
Parliament  had  expressly  only  made  an  offence  with  it; 
and  that  so  to  legislate  would  be  repugnant  to  the  act,  which 
gave  power  to  the  company  to  legislate  only  in  accordance 
with  and  subject  to  the  act  itself.  But  the  judgments  seem 
to  me  to  show  that  all  the  judges  of  the  Queen's  Bench  were 
not  speaking  with  reference  to  the  form  of  the  procedure 
before  them  only,  and  that  they  would  have  thought  this 
by-law  equally  inconsistent  with  and  repugnant  to  the  spirit 
of  the  act  ol  Parliament,  inasmuch  as  under  it  a  perfectly 
honest  person  might  be  visited  with  highly  penal  conse- 
quences for  an  act  sometimes,  as  railways  are  conducted, 
reasonable  or  even  necessary, — at  all  events  an  act  perfectly 
innocent,  or  at  worst  no  more  than  careless.  Moreover,  if  I 
rightly  understand  the  reasoning  of  the  Lord  Cliief  Justice 

(«)  Law  liep.,  1  Q.  B.,  10. 
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in  that  case,  he  thought  tlie  bj'^-law,  even  apart  from  the 

penalty,  could  only  be  held  good  if  it  was  directed  to  the 

case  of  a  wilful  withholding  of  a  ticket;  and  in  this  view 

my  Brothers  Mellor  and  Lush  appear  to  have  concurred.     I 

tliink  therefore  this  case  is  within  the  decision  in  the  case  of 

Deardeji  v.  Townsend(^\  with  which  case  I  entirely  agree. 

*\Ve  were  pressed  with  the  expressions  used  by     [434 

the  judges  in  the  case  of  CJiilton  W.London  and  Croydon 

jR//.  Co.  (').     The  case  itself  is  not  in  point ;  not  only  because 

the  question  decided  was  the  legality  of  an  arrest  to  which 

the  company  had  subjected  the  plaintiff  in  the  endeavor  to 

enforce   payment  from  him  of  the  extra  fare ;  but  because 

t\ie  acts  of  Parliament  under  discussion  in  that  case  were 

all  passed  long  before  8  Vict.  c.  20.     But  there  are,  no  doubt, 

expressions  attributed  to  Lords  Wensleydale  and  Cranworth 

and  Baron  Alderson  which  appear  to  imply,  not  only  that 

to  inflict    the  whole  of    the   fare   upon   a   man   who   had 

travelled  but  a  hundredth  part  of  the  whole  distance  would 

not  be  a  penalty,  but  that  it  would  or  might  be  reasonable. 

If  those  very  learned  persons  meant  no  more  than  that  it 

was  not  a  penalty  in  the  technical  sense  of  the  word  as  used 

in  the  act  before  them,  and  could  not  be  recovered  by  the 

proceedings  before  magistrates  authorized  by  that  act,  no 

doubt  all  they  said  was  perfectly  correct.     If  they  meant  to 

Siiy  that  it  was  not  a  highly  penal  law  to  inflict  a  payment 

of  perhaps  £5  upon  a  man  who  in  perfect  good  faith  had 

travelled   no  farther  than  would  justify  a  payment  of  5^., 

with  all  deference  1  cannot  agree.     I  am  glad  to  find  that  in 

this  view  lam  confirmed  by  the  opinions  of  the  judges  of 

the  Queen's  Bench  in  Brown  v.  Great  Eastern  Ry.  Co.  (*). 

I  shall   explain   immediately  why,  if   they  said,  as   they 

hardly  did,  that  such  a  law  was  reasonable,  I  venture  also 

respectfully  but  entirely  to  differ. 

But  there  is  another  ground,  before  we  proceed  to  the 
question  of  reasonableness,  on  which,  as  I  think,  this  by- 
law must  be  held  to  be  void  and  illegal.  I  am  not  informed 
in  this  case,  and  even  if  I  might  import  private  knowledge 
into  my  judgment  I  do  not  possess  it,  what  is  the  largest 
.  possible  fare  which  this  by-law  would  authorize  to  be  ex- 
acted. But  it  is  manifest  that  it  might  exact  from  a  passen- 
ger a  sura  larger  than  the  largest  hrst-class  fare  which  the 
act  of  Parliament  authorizes  the  company  to  charge,  for  the 
whole  distance  bona  fide  traversed  by  the  passenger  from 
whom  they  seek  to  exact  the  excess.     If,  for  instance,  the 

(')  Law  Rep.,  1  Q.  B.,  10.  (•)  16  M.  <&  W.,  2154. 

(»)  2  Q.  B.  D^  406;  21  Eng.  R.,  186. 

30  Eng.  Rep.  36 
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passenger  has  travelled  six  miles,  and  th«  largest  fare 
authorized  by  the  act  of  Parliament  is  Sd.  a  mile,  or  Is.  6rf., 
and  the  whole  fare  exacted  from  him  is  IO5.,  or  155.,  or  20,?., 
435J  it  is  to  my  mind  *plain  that  the  by-law  is  repugnant 
to  the  act  of  Parliament  and  bad  within  the  109th  section 
already  referred  to.  I  assume,  for  the  purpose  of  this  hold- 
ing only,  that  the  fare  is  not  a  penalty,  and  that  the  passeu- 
ger  has  no  intention  to  defraud. 

Secondly.  The  by-law  appears  to  me  to  bfe  bad  equally 
upon  the  ground  that  it  is  unreasonable.  It  is  manifestly 
unequal  in  its  operation.  A  man  who  has  travelled  five 
miles  or  fifty  may  be  mulcted  in  the  same  sum,  without  any 
reference  either  to  the  benefit  he  has  derived  from  the  corn- 
pan}',  or  the  injury  he  has  inflicted  on  it.  It  is  unjust ;  be- 
cause it  makes  no  distinction  between  a  man  who  has  really 
perpetrated,  or  attempted  to  perpetrate,  a  fraud  upon  the 
company,  and  one  who  has  by  mere  inadvertence  lost  his 
ticket  after  having  paid  his  full  fare;  or  from  whom  it  has 
been  stolen  ;  or  who  has  carelessly  but  innocently  neglected 
to  provide  himself  with  one.  The  penalty,  so  to  call  it, 
which  may  in  some  cases  and  to  some  persons  be  a  very 
serious  one,  is  inflicted  without  any  regard  to  evidence  or 
merits.  Once  paid,  there  is  as  far  as  I  see  no  obligation 
on  the  company  under  the  by-law  to  pay  it  back,  even 
on  the  clearest  proof  that  the  ticket  had  been  only  tem- 

J)orarily  mislaid,  or  had  been  bought  and  paid  for  and 
>ona  jide  lost  in  any  one  of  the  numberless  ways  in  which 
such  an  accident  may  happen  to  even  the  most  careful  rail- 
way traveller.  Moreover,  it  imposes  the  fine  altogether  irre- 
spective of  any  correlative  duty  in  the  company.  No 
information  is  afforded  by  the  case,  and  I  possess  none  if  I 
could  use  It,  as  to  the  facilities  afforded  by  this  company 
for  the  purchase  of  tickets.  Bur  judges  cannot  strip  them- 
selves of  their  ordinary  knowledge.  It  is  at  least  possible 
(numerous  examples  show  that  it  is  highly  probable)  that 
tickets  are  sold  by  it  with  an  almost  contemptuous  disregard 
of  the  commonest  convenience  of  the  public.  A  single 
small  hole,  open  often  only  just  as  the  train  is  starting, 
round  which  hole  a  struggling  and  eager  crowd  congregate, 
so  numerous  and  so  hurried  that  decent  comfort  and  inquiry 
are  out  of  the  question, — is  the  common  facility,  if  facility 
it  must  be  called,  to  which  railway  companies  intrusted  by 
Parliament  with  a  carrying  monoiwlj'  subject  the  long-suf- 
fering people  of  this  country.  No  reason  of  common  sense 
has  ever  been  suggested,  except  that  it  might  give  the  com- 
panies or  their  servants  a  little  more  trouble,  why  railway 
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*tickets  should  not  be  sold  all  day  long  at  the  sta-  [436 
tions,  or  elsewhere  than  at  the  stations,  like  other  tickets 
with. which  all  of  us  are  familiar.  Yet  a  company  which 
exposes  an  old  man,  or  a  weak  man,  or  a  woman,  to  the 
alternative  of  a  sharp  physical  struggle  to  get  a  ticket,  or 
the  possible  loss  of  the  train,  takes  upon  itself  to  mulct  the 
same  passenger  in  perhaps  a  highly  penal  sum,  because  he 
travels  without  that  ticket  which  they  have  themselves 
denied  him  the  common  and  decent  facilities  to  procure. 
Whether  this  is  so  or  hot  with  the  plaintiff  company  I  do 
not  know.  There  is  certainly  nothing  to  prevent  such  a 
working  of  their  traffic,  for  it  is  unhappily  too  common  in 
point  of  fact ;  and  I  think  for  these  reasons  this  by-law  is 
unreasonable  and  bad,  as  a  by-law  very  much  the  same  as 
this,  tljough  with  the  addition  or  alternative  of  a  penalty, 
was  held  to  be  in  a  recent  case  before  the  Queen's  Beneh 
Division  :  Bentham  v.  IToyleQ), 

I  am  not  at  all  insensible  to  the  considerations  which  were 
very  ably  pressed  upon  us  by  Mr.  Jeune,  as  to  the  liability 
of  the  company  to  gross  frauds  at  the  hands  of  passengers, 
and  the  reasonable  necessity  for  protecting  them,  as  far  as 
may  be,  from  those  frauds.  That  companies  are  often  and 
seriously  defrauded,  I  do  not  at  all  doubt ;  and  I  am  sure 
that  Parliament  would  not  refuse  to  give  them  well-consid- 
ered and  fair  powers  of  prevention  or  redress.  Baron  Alder- 
son,  in  an  interlocutory  observation  made  in  the  case  above 
cited  ('),  so  far  back  as  the  year  1847,  suggested  one  check 
on  fraud,  which,  if  companies  had  a  sufficiency  of  carriages 
and  a  sufficiency  of  servants,  would  seem  to  be  effective 
enough.  Lapse  of  time  may  have  shown  very  likely  that 
other  means  should  be  added  to  those  which  he  suggested. 
But,  at  any  rate,  the  interest  of  companies  is  not  the  only 
interest  to  be  considered ;  and  companies  must  not  protect 
themselves  by  by-laws  unfair  and  unreasonable  against  the 
consequences  of  their  own  inadequate,  careless,  and  incon- 
venient system  of  working. 

It  has,  indeed,  been  suggested  that,  as  the  108tb  section 
of  8  Vict.  c.  20  gives  the  company  the  power  ''  to  make  reg- 
ulations" for,  inter  alia^  "generally  regulating  the  travel- 
ling upon  or  using  *and  working  of  the  railway,"  [43T 
this  by-law  is  within  these  words,  and  that  therefore  the  com- 
pany had  authority  to  make  it.  But,  first,  the  power  given 
in  the  108th  section  is  limited  by  the  words  of  the  109th. 
And  by-laws  made  to  enforce  such  regulations  must  not  be 

(»)  3  Q.  B.  D.,  289;  28  Eng.  R.,  268. 
(•)  Chilton  v.  Ijoiidoii  and  Croydon  %  Co.,  16  M.  A  W.,  at  p.  230. 
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repugnant  to  the  general  law,  nor  to  the  act  itself.  For 
the  reasons  already  given,  I  think  this  by-law  is  repugnant 
to  the  act.  And,  next,  I  should  be  prepared,  if  necessary,  to 
hold  that  the  words  of  the  108th  section  do  not  apply  to 
such  a  regulation  as  this;  and  that  the  words  "regulating 
the  travelling  upon  or  using  and  working  the  railway"  do 
not  extend  to  such  a  by-law  as  this,  but,  fairly  construed, 
must  be  limited  to  the  ordering  of  the  traffic  itself  and  the 
physical  use  and  working  of  the  lines  and  stations  of  the 
company.  It  is  not,  however,  necessary  to  decide  this  ques- 
tion ;  as  upon  other  grounds  I  have  arrived  at  the  conclusion 
that  the  decision  appealed  from  was  correct,  and  that  this 
appeal  must  be  dismissed,  and  with  costs. 

Lopes,  J.:  Having  had  an  opportunity  of  reading  the 
judgment  which  my  Lord  has  just  pronounced,  it  is  onongh 
lor  me  to  say  that  1  entirely  concur  in  U. 

Judgmerd  accordingly. 

Solicitors  for  plaintiffs:  Norton^  Rose^  Norton  &  Brewer. 
Solicitor  for  defendant :  H.  S.  Smith. 


See  29  Eng.  Rep.,  894  note ;  28  id., 
794  note;  Id.,  268  note. 

Where  a  railroad  company  issues  a 
ticket  entitling  the  holder  to  a  passage 
over  its  own  and  connecting  lines  to 
the  place  of  destination  mentioned  in 
the  ticket,  and  there  is  no  limitation  in 
it  upon  the  right  of  the  holder  to  trans- 
fer it  to  another  ;  held,  that  upon  the 
refusal  of  a  connecting  line  to  accept 
the  ticket,  and  of  the  contracting  com- 
pany to  furnish  a  local  ticket  over  that 
line,  or  the  amount  of  money  necessary 
to  procure  one,  the  holder  has  a  right 
of  action  against  the  original  contract- 
ing company  for  breach  of  contract ; 
and  this  right  is  assignable,  under  the 
laws  of  the  State  of  Colorado,  so  as  to 
give  a  right  of  action  to  the  assignee  : 
Hudson  €.  Kansas  Pacific  Ry.  Co.,  9 
Fed.  Repr.,  879  ;  2  Colorado  Law  Re- 
porter, 218. 

A  regulation  by  a  railway  company 
by  which  one  who  has  paid  his  fare 
between  two  points  on  the  road,  but 
desires  to  stop  over  at  an  intermediate 
point,  is  required  to  procure  a  stop- 
over ticket  from  the  conductor  and  pre- 
sent it  to  the  conductor  of  the  train  on 
which  he  seeks  to  complete  his  journey, 
as  evidence  of  his  right  to  do  so  with- 
out further  payment,  is  a  reasonable 
regulation. 


If  the  passenger,  in  such  a  case, 
asks  the  proper  conductor  for  a  stop- 
over ticket,  and  through  the  con- 
ductor's fault  receives  instead  thereof 
only  a  trip  check,  the  second  conductor 
may  still  demand  of  him  the  additional 
fare,  and  upon  his  refusal  to  pay  it 
may  eject  him  from  the  train  at  some 
usual  stopping  place,  using  no  unneces- 
sary force ;  and  such  ejection  wiH  be 
no  ground  of  recovery  against  the  com> 
pany,  though  it  will  1^  liable  to  the 
passenger  for  the  fault  of  the  first  con- 
ductor: Yorton  v.  Milwaukee,  etc,  11 
North  Western  Repr.,  482,  Supreme 
Court,  Wise. 

The  statute  of  1671,  ch.  213,  which 
declares  that  the  holder  of  a  railroad 
ticket  shall  have  the  right  to  stop  over 
at  any  of  the  stations  idong  the  line  of 
the  road,  and  that  his  ticket  shall  be 
good  for  a  passage  for  six  years  from 
the  time  it  is  first  used,  applies  only  to 
transportation  within  the  territorial 
limits  of  this  State  ;  the  statute  has  no 
force  beyond  the  limits  of  the  State, 
and  consequently  does  not  apply  to  a 
ticket  from  Portland  to  Montreal, 
while  the  ticket  is  being  used  beyond 
the  limits  of  the  State. 

While  such  a  ticket  is  being  used  in 
New  Hampshire,  Vermont,  or  Canada, 
the  rights  of  the  passenger  wiU  be  gov- 
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erned  and  controlled  by  the  laws  of  common  law  of  Maine,  and  not  the 
tbose  places,  and  not  bj  the  laws  of  same  as  the  statute  above  cited  :   Car- 
Maine  ;  bat  in  the  absence  of  proof  to  penter  v.  Grand  Trunk,  etc.,  72  Maine, 
tlie  contrary,  the  laws  of  those  places  888. 
mrill  be  presumed  to  be  the  same  as  the 


[8  Common  Pleas  Division,  489.]   ' 

July  8,  1878. 

*C0XHEAD   V.    MULLIS.  [439 

Infancy — Promise  of  Marriage— Rati ficaiion-^7  d  88  Viet.  e.  62  (7%e  InfatUa  Relief 
Act,  1874),  8.  2— i^r«A  Promi»&—Fvidetice  of 

The  Infants  Relief  Act,  1874  (87  &  88  Vict  c.  62),  s.  2,  providing  that  "  no  action 
shall  be  brought  whereby  to  charge  any  person  uppn  .  .  .  any  ratification  made 
after  full  age  of  any  promise  or  contract  made  during  infancy  .  ,  ."  applies  to  prombe 
of  marriage. 

The  defendant,  during  his  infancy,  promised  to  marry  the  plaintiff,  and,  after  coming 
of  age,  recognized  witiiont  expressly  repeating  the  promise,  and  eventually  broke  it. 

The  plaintiff  sued  him  for  tlie  breach,  and  was  nonsuited: 

I/ehi,  that  the*  nonsuit  was  right;  for,  assuming  that  there  was  a  ratification  of  the 
promise  subsequent  to  his  majority,  the  right  of  action  upon  such  ratification  was 
taken  away  by  the  above  section,  and  there  was  no  evidence  of  any  fresh  promise 
made  after  the  defendant  came  of  age. 

Action  in  the  Lord  Mayor's  Court,  for  breach  of  an  agree- 
ment to  marry. 

Pleas:  1.  Denial  of  the  agreement.  2.  Infancy.  3.  Re- 
lease and  exoneration. 

Replication:  1.  Issue.  2.  That  the  defendant  after  he 
attained  his  majority  ratified  and  confirmed  the  agreement. 
3.  Denial  of  the  release. 

At  the  trial,  before  the  Recorder  of  London,  the  plaintiflE 
proved  courtship  by  the  defendant,  and,  on  the  14th  of  Oc- 
tober, 1876,  a  formal  offer  of  marriage  from  him,  and  an 
engagement  between  .  them.  The  defendant  was  then  a 
minor.  He  came  of  full  age  on  the  8th  of  March,  1877,  and 
afterwards  they  continued  on  the  same  terms,  but  nothing 
definitely  was  said  about  marriage.  She  received  affection- 
ate letters  from  him.  They  visited  each  other,  and  walked 
out  together  frequently;  differed  and  were  reconciled. 
Finally,  he  became  cold  towards  her,  she  complained,  a»nd 
on  the  24th  of  September  he  broke  off  the  engagement.  The 
mother  of  the  plaintiff  corroborated  her  testimony,  and  some 
of  the  letters  were  put  in  evidence. 

For  the  defence  it  was  contended  that  the  promise  made 
during  the  infancy  of  the  defendant  was  invalid,  and  could 
not  be  ratified  after  his  maiority,  by  reason  of  37  &  38  Vict. 
c.  62,  8.  2.     Nonsuit,  with  leave  to  move. 
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440]  *A  rule  Tim  having  been  obtained  to  set  aside  the 
nonsuit,  and  for  a  new  trial  on  the  grounds,  ftrst,  that  the 
contract  was  not  a  contract  within  37  &  38  Vict.  c.  62  ;  sec- 
ondly, that  there  was  evidence  to  go  to  the  jury  of  a  con- 
tract on  which  defendant  was  liable. 

June  26.  Sutton  showed  cause:  First,  there  was  nn- 
doubtedl^  a  promise  of  marriage  made  by  the  defendant 
during  his  infancy;  but  it  did  not  bind  him.  He  could  not 
ratify  it.  '*No  action  shall  be  brought  whereby  to  charge 
any  person  upon  .  .  .  any  ratification  made  after  full  age 
of  any  promise  or  contract  made  during  infancy  .  .  ."  37  & 
38  Vict.  c.  62,  s.  2.  That  section  applies  to  all  contracts 
made  by  an  infant,  and  a  ratification  after  majority  is  ren- 
dered as  void  as  a  contract  made  during  infancy:  see  Ex 
parte  Kibble^  In  re  Onslow  (').  Secondly,  the  only  promise 
made  was  that  of  the  infant,  and  his  amatory  conduct  after 
coming  of  age  is  merely  evidence  of  a  ratification  of  the 
promise  made  during  infancy,  and  not  evidence  of  any  fresh 
promise. 

A,  CocJc^  in  support  of  the  rule :  First,  s.  1  defines  the 
contracts  rendered  void  by  the  act,  viz.,  all  contracts  for  the 
repayment  of  money,  or  for  goods  (other  than  necessaries), 
and  all  accounts  stated  by  an  infant.  And  s.  2,  although 
its  terms  are  wide,  was  intended  to  invalidate  the  ratification 
of  such  contracts  only.  Secondly,  there  was  evidence  of  a 
new  implied  contract  made  after  the  defendant  attained  his 
majority :  CawOtorne  v.  Cordrey{*).  That  case  arose  under 
the  4th  section  of  the  Statute  of  Frauds,  which  provides 
that  **  no  action  shall  be  brought  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof."  On  Sunday,  the  23d  of  March,  the  plain- 
tiff made  a  contract  to  serve  the  defendant  from  the  24th  for 
a  year,  and  entered  upon  the  service  on  the  24th.  The 
Court  of  Common  Pleas  held  that  there  was  evidence  of  a 
fresh  agreement  on  the  24th. 

[Lord  Coleridge,  C.J-:  You  say  then  that  evidence  of 
an  agreement  void  in  law  may  be  evidence  of  another  which 
is  binding  \  But  must  not  the  evidence  afforded  by  conduct 
of  the  defendant  after  he  came  of  age  be  referred  only  to 
the  definite  promise  made  previously-  ?] 

441]  *I^  was  some  evidence  of  a  renewed  promise ;  whether 
it  was  sufficient  to  prove  such  promise  was  a  question  for 
the  jury.     Therefore  the  nonsuit  should  be  set  aside. 

Cur.  adt.  tuIL 

\}\  Uw  Rep.,  10  Ch^  S:S.  ^  IS  C  B.  vN.S,\  4Ck5  ;  Si  U  J.  (C.P).  15i. 
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July  3.  Lord  Coleridge,  C.J.:  This  case  raises  an  in- 
teresting question,  whether  the  37  &  38  Vict.  c.  62,  which  is 
the  Infants  Relief  Act,  does  or  does  not  apply  to  the  case  of 
a  breach  of  promise  of  marriage.  The  action  is  brought 
against  a  person  of  full  age  for  the  breach  of  a  contract  of 
marriage,  which  he  undoubtedly  had  made  when  an  infant. 
There  had  been  various  disputes  between  the  parties,  and 
finally  the  engagement  was  broken  oflf  after  the  defendant 
had  become  of  full  age.  It  was  admitted  that  there,  had 
been  no  fresh  contract  or  promise  after  the  defendant  came 
of  age  ;  or,  at  all  events,  there  was  no  evidence  of  any  such 
fresh  promise.  There  had  been  a  clear  promise  before,  and 
there  was  abundant  evidence  of  ratification,  if  ratification 
alone  would  do,  after  the  defendant  attained  his  majority. 
Before  saying  a  word  upon  the  question  whether  the  act  ap- 
plies, I  may  observe  that  I  am  of  opinion  that,  where  there 
is  a  clear  promise,  such  as  was  proved  in  this  case — a  prom- 
ise to  marry  being  in  this  respect  like  any  other  contract — 
ratification,  if  it  exists,  must  have  reference  to  the  contract 
proved  ;  and  you  cannot  say,  because  there  is  a  ratification 
from  day  to  day,  that  there  is  a  fresh  promise  from  day  to 
day.  Evidence  of  ratification  is  one  thing,  evidence  of 
a  fresh  promise  is  another  ;  and,  if  there  is  positive  proof 
that  the  promise  was  made  before  and  the  ratification 
after  the  defendant  became  of  full  age,  supposing  that  the 
act  applies  to  such  a  case,  I  am  of  opinion  that  the  ratifi- 
cation would  not  be  evidence  of  a  fresh  promise,  but  must 
be  referred  to  the  pix)mise  made  before  the  defendant  was 
of  age. 

It  is  admitted  in  this  case  that,  if  the  act  does  not  apply, 
there  is  abundant  evidence  to  fix  the  defendant,  supposing 
he  had  been  sued  under  the  old  law  ;  therefore  the  question 
simply  arises  upon  the  recent  statute.  Now,  the  act  con- 
sists of  two  sections  only.  The  1st  enacts  that  "all  con- 
tracts, whether  by  specialty  or  by  simple  contract,  henceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or 
to  be  lent,  or  for  goods  supplied  or  to  be  *supplied  [442 
(other  than  contracts  for  necessaries),  and  all  accounts 
stated  with  infants,  shall  be  absolutely  void."  Then  the.2d 
section  enacts  that  "no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  promise  made  after  full  age  to 
pay  any  debt  contracted  during  infancy,  or  upon  any  ratifi- 
cation made  after  full  age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  any  new 
consideration  for  such  promise  or  ratification  after  full 
age.''     The  question  is  whether  that  does  or  does  not  apply 
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to  a  case  of  breach  of  promise  of  marriage.  The  words  of 
the  2d  section,  I  think,  are  quite  sufficient  to  include  such  a 
promise.  The  argument  was,  that,  as  regards  the  Ist  sec- 
tion, it  is  entirely  confined  to  contracts  entered  into  for  the 
repayment  of  money  and  goods  supplied  or  to  be  supplied ; 
and  that  the  first  part  of  the  second  section  confines  itself 
entirely  to  promises  made  after  full  age  to  pay  a  debt  con- 
tracted during  infancy;  and  it  is  suggested  tfiat  we  ought  to 
read. the  second  part  of  the  2d  section  as  if  it  ran  thus :  "or 
upon  any  ratification  made  after  full  age  of  any  such  promise 
or  contract  made  during  infancy." 

I  believe  this  is  the  first  time  this  section  has  had  to  be 
considered  with  reference  to  this  matter.  I  should  have 
gladly  deferred  to  any  judicial  authority  which  could  have 
been  presented  as  throwing  light  upon  the  subject ;  but,  in 
the  absence  of  any  such  authority,  the  tendency  of  my  own 
mind,  right  or  wrong,  always  is,  to  suppose  that  Parliament 
meant  what  Parliament  has  clearly  said,  and  not  to  limit 
plain  words  in  an  act  of  Parliament  by  considerations  of 
policy,  if  it  be  policy,  as  to  which  minds  may  differ,  and  as 
to  which  decisions  may  vary.  We  may  thus  make  that 
which  is  a  plain  and  simple  enactment, — I  will  not  say  in- 
operative, but — doubtful  or  obscure,  if  considerations  are  to 
be  introduced  into  the  construction  of  it,  when  it  is  entirely 
•uncertain  whether  they  were  present  to  the  minds  of  the 
Legislature  when  the  enactment  was  made.  Looking  at  this 
Bection,  I  find  the  words  change  their  form,  and  I  cannot  ac- 
cede to  the  argument  of  the  plaintiff's  counsel,  without  put- 
ting a  word  into  the  statute,  viz.,  "  such,"  which  Parliament 
has  deliberately  left  out,  and  which  I  am  not  to  assume  that 
Parliament  has  carelessly  left  out,  meaning  that  the  judge 
should  supply  it.  Therefore,  upon  the  best  consideration  I 
443]  can  give  to  the  matter,  I  think  this  act  of  *Parliament 
does  apply  to  breaches  of  promise  of  marriage.  It  certainly 
is  a  matter  which  in  my  judgment  comes  within  the  fair  con- 
templation of  the  law  with  regard  to  infants.  I  see  nothing 
to  limit  the  words  of  the  act,  and  I  hold,  therefore,  that  the 
defendant  is  entitled  to  succeed. 

My  Brother  Lopes  had  at  first  some  doubts  on  the  matter ; 
but,  before  he  left  London  for  circuit,  he  authorized  me  to 
say  that  those  doubts  were  removed.     The  judgment  I  have 
pronounced  must  therefore  be  taken  to  have  the  sanction' 
and  approval  of  my  Brother  Lopes. 

Judgment  for  the  defendant 

Solicitor  for  plaintiff :  R,  Chapman. 

Solicitors  for  defendant :  Clarkson^  Son  <6  GreenweU. 
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[8  Common  Pleas  Diyision,  448.] 

Feb.  14,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

Cunningham  v.  Dunn  and  Another. 

Ship  and  Shipping — Charterparty — Foreign  Government  Refusing  to  Allow  Skip  to 
Loadr-Vut  Major-^'^Dead  Weight,"" 

By  a  charterparty  it  was  a^eed  that  the  defendants'  ship,  the  R.,  should,  after 
loading  "dead  weight"  at  M.,  proceed  to  V.,  a  Spanish  port,  and  there  load  a  carg:o 
of  fruit  for  the  plaintiflf.  At  the  time  of  entering  into  tne  charterparty  the  plaintiff 
knew  that  the  "  dead  weight"  intended  to  be  put  on  board  the  R.  at  M.  would  con- 
sist of  military  stores,  and  he  knew  that  by  the  ordinary  law  of  Spain  a  vessel  with 
warlike  stores  on  board  would  not  be  allowed  to  load  at  a  Spanish  port.  Upon  ap- 
plication being  made  to  the  Spanish  Government  to  relax  the  prohibition,  permis- 
sion to  load  was  refused.  The  R.  arrived  at  V.  with .  the  warlike  stores  on  board, 
but  otherwise  ready  and  fit  to  load  the  agreed  cargo :  she  left  immediately  on  learn- 
\a^  that  permission  to  load  would  not  be  granted  : 

Held,  that  the  plaintiff  could  not  sue  the  defendants  for  not  having  the  R.  ready  to 
load,  for,  through  the  act  of  a  superior  power,  the  parties  were  unable  to  perrorm 
their  respective  duties  under  the  contract,  uie  plaintiff  being  unable  to  load  the  cargo, 
and  the  defendants  to  receive  it. 

FordY.  Coietioorih  (Law  Rep.,  4  Q,  B.,  127 ;  in  Ex.  Ch.,  5  Q.  B.,  644,)  followed. 

Action  by  charterer  against  shipowners. 

By  a  charterparty  dated  the  8th  of  October,  1875,  it  was 
agreed  between  the  defendants,  Dunn  &  Raeburn,  owners  of 
the  ship  Bainton  "now  on  her  wav  to  Genoa  and  Malta," 
and  the  plaintiff,  that  the  ship  should,  '*  with  all  convenient 
speed  after  ^loading  dead  weight  at  Malta  for  owners'  [444 
benefit,  sail  and  proceed  to  Messina,  and  one  first-class 
Spanish  port  in  the  Mediterranean,  or  two  first-class  Span- 
ish ports  in  merchant's  option,  or  one  Spanish  port  only 
(orders  to-be  given  at  Malta  twenty-four  hours  after  steam- 
er's arrival  there,  or  so  near  thereto  as  she  may  safely  get), 
and  there  load  from  the  factors  of  the  said  affreighter,  the 
remaining  measurement  space  of  light  cargo  only,  including 
all  descriptions  of  fruit ;  cargo  not  to  exceed  400  tons,  nor 
to  be  less  than  301  tons,  which  the  said  affreighter  binds 
himself  to  ship."  The  port  of  destination  was  "River 
Thames,  London,"  and  the  charterparty  contained  the  clause, 
"the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  the  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever  during  the 
said  voyage  always  excepted."  The  charterparty  contained 
also  provisions  of  the  usual  kind  as  to  payment  of  freight, 
and  as  to  the  lay  days,  and  as  to  lien  lor  freight.  In  the 
margin  of  the  charterparty  the  following  memorandum  was 
30  Eng.  Rep,  37 
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written  :  *'  By  'first-class'  is  meaat  any  port  that  a  steamer 
with  cargo  from  a  foreign  port  can  load  at  by  Spanish  law, 
without  risk  of  detention  by  custom  house  authorities." 

At  the  trial,  which  took  place  before  Lord  Coleridge,  C.  J., 
and  a  special  jury,  it  appeared  that  the.Rainton,  upon  her 
arrival  at  Malta,  took  on  board  military  stores  belonging  to 
the  British  Government,  as  dead  weight,  pursuant  to  a 
contract  previously  entered  into  by  the  defendants;  she 
afterwards  sailed  for  Valencia  to  load,  pursuant  to  the  char- 
terparty.  On  hearing  that  the  Rain  ton  had  munitions  of 
war  on  board,  the  plaintiflfs  agent  at  Valencia  informed  him 
that  by  the  law  of  Spain  the  Sainton  would  not  be  allowed 
to  load,  and  would  be  liable  to  confiscation.  Thereupon  an 
effort  was  made  through  the  British  Minister  at  Madrid,  to 
induce  the  Spanish  Government  to  permit  the  Rainton  to 
load.  This  permission,  however,  could  not  be  obtained,  and 
the  Rainton  sailed  for  Gibraltar  without  loading,  immedi- 
ately after  her  arrival  at  Valencia.  This  was  the  breacli  of 
the  charterparty  complained  of  by  the  plaintiff.  The  cargo, 
which  had  been  intended  for  her,  was  shipped  by  other  ves- 
sels, and  the  plaintiff  alleged  that  he  had  sustained  damage 
by  the  breach  to  the  extent  of  £361  9*.  8d. 

In  answer  to  questions  left  to  them  by  the  learned  judge, 
445]  the  *jury  found  that  when  the  charterparty  was  en- 
tered into,  the  plaintiff  did  know  that  the  dead  weight  to  be 
taken  by  the  Rainton  at  Malta  was  military  stores  ;  and  fur- 
ther, that  he  did  know,  when  he  ordered  the  ship  to  Valen- 
cia, that  this  circumstance  would  subject  her  to  embargo, 
and  would  prevent  the  loading  of  other  cargo ;  that  the  de- 
fendants became  aware  of  the  Spanish  law,  after  the  Rainton 
had  gone  to  Malta. 

Upon  these  findings,  Lord  Coleridge,  C.  J.,  gave*judgment 
for  the  defendants. 

The  plaintiff  appealed. 

Feb.  13,  14.  MurpJiy,  Q.C.,  and  R,  M.  Bray,  for  the 
plaintiff:  Notwithstanding  the  findings  of  the  jury,  the 
judgment  ought  to  be  entered  for  the  plain-tiff.  The  ques- 
tion depends  upon  the  construction  of  the  charterparty,  and 
particularly  upon  the  meaning  of  the  clause,  "after  loading 
dead  weight  at  Malta  for  owners'  benefit ;"  it  is  submitted 
that  ''dead  weight"  does  not  include  military  stores.  In 
every  charterparty  an  implied  warranty  is  contained  that  the 
vessel  shall  be  fit  and  ready  at  the  port  of  loading  to  take 
on  board  the  agreed  cargo,  Stanton  v.  Richardson  (*) ;  and 

Q)  Law  Rep.,  9  C.  P.,  390;    10  Eng.  R,  228. 
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by  taking  on  board  munitions  of  war,  this  implied  warranty 
was  broken.  By  their  own  acts  the  defendants  disabled 
themselves  from  fulfilling  their  contract.  The  charterparty 
must  be  interpreted  according  to  the  language  used  therein, 
acid  the  surrounding  circumstances  must  not  be  considered. 
The  defendants'  counsel  may  rely  upon  Ford  v.  Cotes- 
worth  ('),  but  in  that  case  the  owner  of  the  ship  sued  the 
charterer  for  delay  in  unloading  her ;  here  the  plaintiff  was 
altogether  debarred  from  loading  the  agreed  cargo.  Harris 
V.  DreesTThan  ('),  so  far  as  it  is  not  an  authority  for  the  plain- 
tiff, may  be  distinguished  in  like  manner,  fiy  the  charter- 
party,  the  defendants  undertook  to  have  their  vessel  ready- 
to  load  at  Valencia ;  and  the  case  falls  within  the  principle 
laid  down  in  Paradine  v.  Ja7ie{*),  namely,  that  ''when  the 

Earty  by  his  own  contmct  creates  a  duty  or  charge  upon 
imself,  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he 
might  have  provided  *against  it  by  his  contract ;"  [446 
and  this  principle  was  adopted  and  applied  by  the  Court  of 
Common  Pleas  in  Medeiros  v.  Hill{*)^  where  it  was  held  that 
it  was  no  defence  to  an  action  on  a  charterparty  for  not  sail- 
ing on  the  voyage  towards  a  port  agreed  on,  that  the  port 
was  in  a  state  of  blockade,  if  the  defendant  knew  the  fact  at 
the  time  of  entering  into  the  charterpartjr.  The  defendants 
were  not  prevented  from  performing  their  contract  by  any 
inevitable  accident :  the  jpresent  case  is  unaffected  by  the 
decision  in  Appleby  v.  Myers  (*).  The  defendants  as  ship- 
owners are  liable  for  any  act,  which  they  were  not  allowed 
by  the  charterparty  to  commit,  and  which  prevented  them 
from  fulfilling  their  contract.  Moreover,  even  if  the  defend- 
ants could  lawfully  ship  at  Malta  warlike  stores,  it  became 
their  duty  to  obtain  the  permission  of  the  Spanish  Govern- 
ment to  load  at  Valencia  (•). 

CoheUj  Q.C.,  for  the  defendants:  In  the  events  which 
happened,  neither  party  can  sue  the  other  for  breach  of  con- 
tract. No  warranty  could  be  implied  that  the  dead  weight 
put  on  board  the  Kainton  should  allow  her  to  load  at  Valen- 
cia. Ford  V.  Cotesworth  (')  is  in  point,  and  is  decisive  for 
the  defendants.     Neither  party  was  ready  to  perform  the 

0)  Law  Rep.,  4  Q.  B.,  127;  in  £x.Ch.,  to  contend  that  Valencia  was  a  "firet- 

6  Q.  B.,  544..  class  port"  within  the  meaning  of  the 

(')  23  L.  J.  (Ex.),  210.  memorandum  written  in  the  margin  of 

(*)  Aleyn,  26,  at  p.  27.  the  policy,  but  Cohen,  Q.C.,  said  that  he 

{*)  8  Bing.,  231.  should  not  for  the  defendants  rely  upon 

(')  Law  Rep.,  2  C.  P.,  651.  the  words  of  that  meniorandum. 

(•)  In  the  courae  of  his  argument  Mur-  C)  Law   Rep.,  4  (^.  B.|   1%T;  i^   E*. 

pb}%  Q.C.,  stated  that  he  was  prepared  Ch.,  5  Q.  B..  544. 
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contract  at  Valencia,  because  both  were  prevented  from 
being  ready. 

Murphy^  Q.C.,  replied. 

Bramwell,  L.J.:  I  think  that  this  jadgment  must  be 
affirmed.  I  do  not  see  any  ground  for  blaming  the  condact 
of  the  plaintiff  in  commencing  these  proceedings  ;  upon  the 
other  hand  it  is  a  little  hard  upon  the  defendants  that  they 
should  be  sued  in  the  present  action,  for  the  plaintiff  was 
aware  that  he  was  running  a  risk,  and  that  the  Spanish 
Government  might  prevent  the  cargo  from  being  put  on 
board.  I  think  that  the  defendants  committed  no  default 
at  Valencia.  I  think  that  this  case  is  governed  by  the  prin- 
ciple laid  down  in  Ford  v.  Cotesworth{^)\  the  plaintiff  as 
charterer  was  willing  to  put  a  cargo  on  board,  but  a  power 
447]  over  which  neither  *party  had  any  control  prevented 
the  defendants,  as  shipowners,  from  receiving  it.  However, 
the  counsel  for  the  plaintiff  contended  that  the  charterparty 
contained  an  implied  warranty  that  the  ship  should  be  pre- 
sented to  the  plaintiff  in  SQch  plight  and  condition  that  she 
might  lawfully  take  on  board  the  proffered  cargo.  I  know 
of  no  authority  supporting  such  a  proposition.  We  have  to 
construe  the  words,  "now  on  her  way  to  Genoa  and  Malta," 
and  also  "with  all  convenient  speed  after  loading  dead 
weight  at  Malta,  for  owners'  benefit,  sail  and  proceed  to 
Messina,  and  one  first-class  Spanish  port  in  the  Mediterra- 
nean, or  two  first-class  Spanish  ports  in  merchant's  option, 
or  one  Spanish  port  only."  The  object  of  these  words  was 
probably  to  show,  that  the  ship  was  not  to  go  to  Valencia 
direct,  but  they  also  show  that  she  was  proceeding  to  Malta 
for  dead  weight,  and  there  is  no  restriction  as  to  what  the 
dead  weight  is  to  be.  The  fair  construction  is  that  she 
might  take  on  board  any  kind  of  dead  weight,  and  that 
there  was  no  general  warranty  that  it  should  be  such  as  the 
Spanish  Government  should  deem  lawful.  It  has  been 
further  contended,  that  even  if  there  was  no  warranty,  at 
all  events  a  shipowner  ought  not  to  disable  himself  from 
performing  his  part  of  the  contract.  I  think  that  great 
weight  riiay  be  attached  to  that  argument ;  nevertheless,  as 
it  seems  to  me,  it  ought  not  to  prevail,  for  the  defendants  or 
their  agents  do  not  seem  to  have  known  that  there  was  a 
real  impediment ;  they  api)ear  to  have  believed  that  the 
prohibition  would  ^ot  be  persisted  in.  It  has  been  argued 
that  they  ought  not  to  have  risked  a  refusal  of  the  permis- 
sion to  load ;  as  to  this  I  am  not  clear,  for  the  charterparty 
does  not  in  express  terms  forbid  the  taking  on  board  of  mil- 

(»)  Law  Rep.,  4  Q.  B.,  12'?;  in  Ex.  Oh.,  5  Q.  B.,  644. 
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itary  stores ;  but,  at  all  events,  the  defendants  may  say  that 
if  the  plaintiff  might  have  lawfully  objected  to  the  loading 
of  governmtmt  stores,  he  gave  them  a  license  to  da  so  ;  that 
license  was  a  continuing  license.  The  plaintiff  knew  what 
the  defendants'  ship  had  on  board,  and  yet  allowed  her  to 
gail,  in  fact  sent  her,  to  Valencia.  My  judgment  is  for  the 
defendants,  and  the  grounds  of  it  are,  first,  that  there  was 
at  Valencia  a  joint  inability  to  perform  the  charterparty, 
and  not  a  refusal  by  the  defendants  so  to  do  ;  secondly,  that 
there  was  no  warranty  that  the  dead  weight  should  be  such 
as  to  allow  the  vessel  to  be  Igaded ;  thirdly,  that  if  the  de- 
fendants were  bound  not  *to  disable  themselves  from  [448 
taking  on  board  the  plaintiff's  cargo,  they  did  not  know  at 
the  time  of  entering  into  the  charterparty  that  they  would  so 
disable  themselves ;  and,  fourthly,  that  the  plaintiff  gave 
the  defendants  license  to  sail  to  Valencia  with  the  military 
stores  on  board. 

Brett,  L.J.:  Under  a  charterparty  in  the  ordinary  form, 
the  shipowner  is  bound  to  have  his  ship  in  proper  condition 
for  loading  at  the  port  within  the  time  specified ;  and  if  he 
is  prevented  by  any  unforeseen  cause  from  fulfilling  his 
engagement,  he  is  liable  to  pav  damages  for  the  breach  of 
his  contract.  The  charterer  is  bound  to  have  the  cargo  ready 
to  be  put  on  board  within  a  stipulated  time,  and  if  any  un- 
foreseen casualty  arises  whereby  he  becomes  unable  to  load 
according  to  his  undertaking,  that  misfortune  is  his  misfor- 
tune and  he  is  liable  to  compensate  the  shipowner.  In  this 
G^&e  pi'ima  facie  the  defendants,  aa  shipowners,  were  bound 
to  have  the  Rain  ton  ready  to  be  loaded  at  Valencia,  and  tho 
plaintiff,  as  charterer,  was  bound  to  have  the  cargo  ready  to 
be  put  on  board  at  that  port.  But  the  question  arises,  how 
far  the  ordinary  rule  is  varied  by  the  special  circumstances 
of  this  case.  .  At  the  time  of  entering  into  the  charterparty 
the  ship  was  on  her  way  to  Genoa  and  Malta,  and  by  its 
terms  she  was  to  proceed  to  Messina  and  a  Spanish  port,  or 
Spanish  ports  only,  as  the  plaintiff  might  direct.  A  some- 
what unusual  stipulation  is  inserted  as  to  loading  dead 
weight  at  Malta  for  the  owners'  benefit.  In  my  view,  we  are 
at  liberty  to  refer  to  the  evidence  of  the  existing  facts  for 
the  purpose  of  showing  what  were  the  circumstances  as  to 
which  the  parties  were  negotiating.  It  was  intended  that 
the  Rainton  should  load  at  Malta  military  stores,  and  the 
evidence  shows,  and  the  jury  have  found,  that  the  plaintiff 
was  aware  of  this  intention.  The  plaintiff  and  the  defend- 
ants were  negotiating  with  reference  to  this  state  of  facts, 
and  it  was  known  to  the  plaintiff  that  '*dead  weight"  did 
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include  military  stores;  and  as  it  seems  to  me,  the  reference 
to  the  voyage  to  Genoa  and  Malta  was  introduced  for  the 
purpose  of  calling  attention  to  the  fact,  that  she'was  to  load 
the  dead  weight  before  she  proceeded  upon  the  chartered 
voyage.  We  may  receive  this  evidence  as  to  the  force  of  the 
words  '* dead  weight;"  it  does  not  contradict  the  charter- 
449]  party,  *but  it  explains  it ;  and  it  is  therefdre  admis- 
sible upon  the  principle  acted  upon  in  Macdonald  v.  Long- 
bottoml').  In  my  opinion,  the  result  of  the  evidence  is  that  it 
was  agreed  that  the  defendants  might  take  on  board  at  Malta 
military  stores  as  dead  weight,  and  that  after  loading  them 
the  ship  should  proceed  to  Valencia,  When  she  reached  that 
port,  in  all  respects  but  one,  she  was  ready  to  load  such  a 
cargo  as  was  mentioned  in  the  charterparty;  the  defendants 
had  done  nothing  inconsistent  with  their  contract,  and  had 
done  only  what  they  were  entitled  to  do.  But  by  reason  of 
Spanish  law,  and  of  the  refusal  of  the  Spanish  (xovernment 
to  mitigate  it,  the  defendants  were  not  ready  to  load,  but 
also  the  plaintiff  was  not  ready  to  put  the  cargo  on  board: 
the  law  of  Spain  prevented  the  parties  from  performing  what 
they  had  respectively  undertaken  to  do.  jFord  v.  Cotes- 
worth  C)  is  in  point,  and  seems  to  me  to  decide  this  case  ;  it 
establishes  that  where  neither  party  is  ready  to  perform  his 
undertaking  because  both  are  prevented  by  some  superior 
power,  neither  party  can  maintain  an  action  against  the 
other.  For  these  reasons  I  think  that  the  judgment  of  Lord 
Coleridge  ought  to  be  affirmed. 

Cotton,  L.J.:  When  the  defendants'  ship  reached  Va- 
lencia, so  far  as  the  purposes  of  navigation  were  concerned, 
she  was  ready  to  receive  the  agreed  cargo,  but  she  was  pre- 
vented from  loading  it  because  she  had  on  board  military 
stores.  We  may  assume  that  the  plaintiff  had  provided  a 
cargo  ;  but  both  parties  were  prevented  from  performing 
their  respective  undertakings  by  the  prohibition  of  the 
Spanish  Government.  Under  these  circumstances,  we  must 
look  at  the  contract  entered  into  between  them.  Of  coarse, 
parol  evidence  must  not  be  allowed  to  give  to  the  written 
words  a  meaning  which  otherwise  they  would  not  bear ;  but 
we  may  and  must  learn  what  the  facts  were  for  the  purpose 
of  construing  it  aright.  Both  parties  knew  that  the  vessel 
was  upon  her  way  to  Malta :  the  plaintiff  knew  that  the 
permission  to  load  might  be  refused  after  taking  on  board 
military  stores.  All  that  the  shipowners  have  done  has  been 
done  in  accordance  with  the  terms  of  the  contract.     The 

0)  1  E.  <&  E.,  977;  28  L.  J.  (Q.B.),  293;  in  Ex.  Ch..  1  E.  <fe  E.,  987;  29  (L.  J 
(Q.B.),  266.  0  Law  Rc^p.,  4  Q.  B.,  127 ;  5  Q.  B.,  544. 
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charterer  cannot  say  that  the  ship  has  not  been  loaded 
through  the  default  of  her  owners :  the  *act  of  the  [450 
Spanish  Government  has  prevented  the  contract  between  the 
parties  from  being  carried  out. 

Judgment  affirmed. 

Solicitors  for  plaintiff:  Lawless  <6  Co. 
Solicitors  for  defendants :  Miller  <6  Smith. 


[3  Common  Pleas  Division,  450.] 
May  1,  8,  1878. 

[in  the  court  of  appeal.] 

Percy  Attenborough  v.  The  London  and  St. 
Katharine's  Dock  Company. 

lloBERT  AtTENBOROUGH  V.    ThE   SaME. 

Interpleader — Indorsee  of  Dock  WdrrarU — 1  <fc  2  Wm.  4,  «.  58,  «.  1 — Common  Law 
Procedure  Act,  1860  (23  cfc  24  VicL  e.  126),  «.  \2—Dijfei'ent  Uabililies— Damages 
for  Detention — CotUraet  for  Sale  of  Oooda  induced  by  Fraud — Property  in  Oooda 
obtained  by  Fraud, 

S.  was  the  aj^nt  of  L.,  a  wine  merchant  in  Spain,  and  was  induced  by  the  fraudu- 
lent representations  of  three  persons  acting  in  collusion  to  enter  into  separate  con- 
tracts with  them  for  the  sale  of  wine.  S.  transmitted  the  orders  for  the  wine  to  L., 
who  shippird  the  wines,  and  sent  the  bills  of  lading  to  S.:  the  bills  of  lading  were 
lianded  by,  S.  to  the  three  persons  respectively  on  account  of  the  contracts  entered 
into  with  them.  The  wine  so  obtained  was  deposited  with  the  defendants,  a  dock 
conopany,  who  issued  warrants  for  the  same:  some  of  the  wine  therein  mentioned 
was  made  deliverable  to  the  order  of  one  of*  the  three  persons,  and  the  rest  to  the 
order  of  another  of  them.  The  warrants  w^ere  then  pledged  with  the  plaintiffs  to 
secure  advances.  L.  afterwards  served  notice  upon  the  defendants  not  to  part  with 
the  wine  :  thereupon  the  defendants  refused  to  give  up  the  wine  when  it  was  de- 
manded of  them  by  the  plaintiffs,  who  commenced  actions  claiming  damages  in 
addition  to  the  value  of  the  wines : 

Jield,  reversing  the  decision  of  the  High  Court  of  Justice,  that  the  defendants 
were  entitled  to  an  interpleader  order  under  1  <&  2  Wm.  4,  c.  58,  s.  1,  and  the  Com- 
mon Law  Procedure  Act,  1860,  s.  12,  for  the  right  to  the  wine  might  be  determined 
as  between  the  plaintiffs  and  L.,  and  the  actions  might  be  stayed  as  to  that,  and 
might  be  continued  as  to  the  claims  for  damages,  and  by  issuing  the  dock  warrants 
the  defendants  had  not  debarred  themselves  from  obtaining  relief  under  those 
statutes. 

CrawtJiay  v.  TTiomton  (2  My.  <&  Cr.,  1,)  discussed. 

Held,  also,  that  as  the  wine  had  been  obtained  by  fraud  from  S.,  the  agent  of  L., 
with  a  power  to  sell,  the  property  in  it  passed  to  the  three  persons,  who  before  the 
fraud  a]  en  t  contract  was  annulled  could  confer  a  title  upon  the  plaintiff,  and  that  L. 
must  be  barred  upon  the  plaintiffs  undertaking  to  account  to  him  for  the  value  of 
the  wine  after  deducting  their  advances. 

Appeal  by  the  defendants  against  the  decision  of  the 
High  Court  of  Justice  affirming  the  dismissal  by  Field,  J., 
ot  a  *samnions  under  the  Interpleader  Acts  (*).     The  [451 

(')  Ante,  p.  236. 
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following  were  the  facts  appearing  in  this  court  at  the  hear- 
ing upon  the  1st  of  May : 

In  the  action  commenced  by  Percy  Attenborongh,  it  ap- 
peared that  about  the  7th  of  June,  1877,  thirteen  butts  of 
wine,  brought  by  the  Gibraltar  from  Cadiz,  were  entered  by 
C.  J.  Dolaro  for  warehousing  at  the  Custom  House,  Lon- 
don, and  about  the  same  time  seven  of  them  were  received 
by  the  defendants.  About  the  12th  of  June  the  defendants 
issued  seven  warrants  (one  for  each  butt),  making  the  wine 
deliverable  to  C.  J.  Dolaro,  or  by  indorsement  to  his  as- 
signs :  upon  the  20th  of  June,  five  of  these  seven  warrants 
were  pledged  with  the  plaintiff  by  one  Cohen,  as  security 
for  an  advance  of  £55  and  interest,  and  on  the  27th  of  Au- 
gust the  remaining  two  of  the  seven  warrants  were  pledged 
with  the  plaintiff  to  secure  an  advance  of  £14 :  the  warrants 
had  been  indorsed  by  C.  J.  Dolaro.  The  plaintiff  was  to 
sell  the  wine  to  cover  his  advances  if  they  were  not  repaid 
within  three  months. 

In  the  action  commenced  by  Robert  Attenborongh,  it  ap- 
peared that  in  June,  1877,  certain  other  wines  were  received 
by  the  defendants  upon  being  landed  from  the  Gibraltar  in 
which  they  were  imported.  The  defendants  in  the  course 
of  that  nionth  issued  warrants  in  respect  of  these  wines : 
by  all  the  warrants  (except  one)  the  wine  thereby  repre- 
sented was  made  deliverable  to  W.  Schultz,  or  by  indorse- 
ment to  his  assigns :  by  the  remaining  warrant  the  wine 
thereby  represented  was  made  deliverable  to  C.  J.  Dolaro, 
or  by  indorsement  to  his  assigns.  In  the  months  of  July 
and  September  these  warrants  were  pledged  with  the  plain- 
tiff, Robert  Attenborongh,  for  advances  of  money  upon  the 
security  thereof.  The  plaintiff  was  to  sell  the  wine  to  repay 
himself  the  advances  if  they  were  not  repaid  within  three 
months. 

At  the  end  of  October  the  defendants  received  notice  in 
writing  from  E.  D.  Lewis,  the  solicitor  for  Diego  Lopez,  of 
Zerez  de  la  Fontera,  that  the  wine  mentioned  in  all  the  war- 
rants above  referred  to  had  been  obtained  from  his  client  by 
fraud,  and  he  requested  them  not  to  part  with  the  wine. 
In  the  month  of  February,  1878,  the  plaintiffs  produced  the 
warrants  held  by  them  respectively  to  the  defendants,  and 
452 J  demanded  that  the  wines  *should  be  given  up  to 
them  ;  they  at  the  same  time  tendered  the  amount  of  the 
dock-rent,  i*ates  and  charges.  The  defendants,  however,  re- 
fused to  give  up  the  wines,  and  thereupon  the  present 
actions  were  commenced ;  the  plaintiff,  Percy  Attenborough, 
alleged  that  he  had  sold  the  wines  represented  by  the  war- 
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rants  held  by  him,  and  that  he  was  liable  to  pay  damages 
to  the  purchasers  thereof.  The  defendants  claimed  no  inter- 
est in  the  wines  other  than  the  usual  dock-rent,  rates  and 
charges,  payable  in  respect  of  them.  The  defendants  hav- 
ing taken  out  an  interpleader  summons,  it  was  dismissed  by 
Field,  J.,  as  above  mentioned.  Prior  to  the  hearing  in  this 
court  upon  the  1st  of  May,  no  affidavit  was  produced  in 
support  of  the  claim  of  Lopez :  an  affidavit  sworn  on  the 
morning  of  that  day  by  E.  D.  Lewis,  his  solicitor,  was  then 
produced  and  read  to  the  court :  it  alleged  that  the  docu- 
ments relating  to  the  wine  had  been  obtained  from  Lopez 
by  fraud ;  the  court,  however,  intimated  that  further  evi- 
dence of  a  more  definite  nature  must  be  procured. 

May  1.  Watkin  Williams  Q.C.  ( Wood  Hill,  with  him),  for 
the  defendants  in  each  action  in  support  of  the  appeal.  In  the 
High  Court  of  Justice,  Lord  Coleridge,  C.  J.,  and  Huddle- 
ston,  B.,  held  that  the  defendants  were  not  entitled  to  inter- 
plead on  two  grounds  ;  first,  because  they  had  entered  into 
relations  with  the  plaintiffs,  to  whom  the  dock  warrants  had 
been  transferred  ;  secondly,  because  the  plaintiffs  claimed 
damages  against  the  defendants  for  the  refusal  to  deliver  the 
wine,  and  therefore  that  the  claims  of  the  plaintiffs  and  Lo- 
pez respectively  were  not  of  the  same  kind.  As  to  the  first 
ground.  Lord  Coleridge  relied  upon  Orawshay  v.  Thorn- 
ton (') ;  but  that  case  has  become  of  no  effect  since  the  pass- 
ing of  the  Common  Law  Procedure  Act,  1860,  s.  12,  and  is 
inconsistent  with  the  later  decisions  in  Best  v.  Hayes  ('),  and 
Tanner  v.  European  Bank{^).  As  to  the  second  ground,  if 
the  plaintiffs  have  any  real  claim  for  damages  in  addition  to 
the  value  of  the  wine  against  the  defendants,  that  may  be 
reserved  until  after  the  determination  of  the  issues  between 
the  plaintiffs  and  Lopez. 

*  Marriott,  Q.C.,  and  TT.  Attenborough,  tor  the  [453 
plaintiffs:  The  plaintiffs  are  entitled  to  substantial  dam- 
ages for  the  detention  of  the  wine  in  addition  to  the  amount 
representing  its  value :  France  v.  Gaudet{*),  cited  in  Mayne 
on  Damages,  p.  16  (3d  ed.). 

[Brett,  L.J.:  The  damages  claimed  for  the  detention  of 
the  wine  are  too  remote,  for  the  defendants  had  no  notice  of 
the  alleged  sub-contracts  at  the  time  when  they  undertook 
to  keep  it:  to  allow  them  would  be  to  decide  in  opposition 
to  a  long  series  of  cases.] 

At  all  events,  the  plaintiffs  ought  not  to  be  damnified  by 

0)  2  My.  A  Cr.,  1.  O  Law  Rep.,  1  Ex.,  261. 

(«)  1  H.  A  C,  718 ;  82  L.  J.  (Ex.),  129.        (*)  Law  Rep.,  6  Q.  B.,  199. 

30  Eng.  Rep.  38 
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a  change  of  opponents;  the  defendants  are  a  solvent  com- 
pany, carrying  on  business  in  England,  whereas  Lopez  is  a 
foreigner  residing  abroad,  and  may  be  unable  to  pay  the 
costs  of  the  issues  if  he  is  defeated.  The  plaintiffs  ought 
not  to  be  compelled  to  contest  in  one  suit  the  right  to  the 
wines,  and  in  another  their  claims  for  damages. 

The  facts  in  the  present  case  strongly  resemble  those  in 
Crawshay  v.  Thorntoni^\  The  defendants,  by  issuing  the 
dock  warrants,  have  estopped  themselves  from  denying  the 
plaintiffs'  title  as  assignees  thereof.  The  plaintiffs  and 
the  defendants  are  both  innocent  parties ;  but  the  defend- 
ants had  a  better  opportunity  of  inquiring  into  the  title  to 
the  wine,  and  therefore  they,  arid  not  the  plaintiffs,  ought 
to  suffer  by  the  fraud.  The  warrants  were  issued  under 
London  and  St.  Katharine  Docks  Act,  1864  (27  &  28  Vict, 
c.  clxxviii),  ss.  106,  107,  108,  and  the  defendants  cannot 
now  refuse  to  recognize  a  title  which  arises  upon  a  document 
issued  by  themselves. 

Then  upon  the  merits  Lopez  ought  to  be  barred,  for  until 
this  morning  no  affidavit  has  been  made  upon  his  behalf, 
and  that  affidavit  shows  that  though  a  fraud  was  practised 
ujvon  his  agent  Speller,  nevertheless  the  property  in  the 
wine  has  passed  from  him. 

Tlie  present  case  is  not  within  the  Interpleader  Acts: 
Slaney  v.  Sidney  (') ;  Baker  v.  Bank  of  Australasia  (').  The 
proper  remedy  for  the  defendants  was  to  make  Lopeza  third 
]>arty  to  the  actions  under  Kules  of  the  Supreme  Court, 
Oi  der  XVI,  Rules  17-21. 

454]  *[Brett,  L.J.:  If  that  argument  were  correct,  in- 
terpleader proceedings  on  behalf  of  private  persons  would 
be  superseded.] 

i^uUivan,  for  the  claimant  Lopez,  asked  for  leave  to  file  a 
frirtfier  affidavit. 

BjiAMWELL,  L.J.:  It  has  been  held  by  Field  J.,  and  in 
the  High  Court  of  Justice,  that  these  cases  do  not  fall  within 
the  Interpleader  Act  (1  &  2  Wm.  4,  c.  58),  as  amended  and 
altered  by  the  Common  Law  Procedure  Act,  1860  (23  &  24 
Yiot.  c.  126).  I  feel  myself  unable  to  agree  with  that  de- 
cii^ion.  From,  my  knowledge  of  the  practice  at  judges' 
chambers,  I  can  say  that  many  cases  resembling  those  be- 
fore us  have  been  aealt  with  under  the  jurisdiction  created 
by  tliose  statutes.  The  mischief  which  the  Legislature  in- 
tended to  remedy  was  of  the  following  nature  :  a  person  in 
possession  of  goods  might  be  sued  by  some  one  setting  up 
a  title  to  them  ;  if  the  claim  was  contested,  he  might  be  de- 

{»}  2  My.  &  Cr.,  1.  («)  14  M.  &  W.,  800.  (»)  1  C.  B.  (N.S.),  615. 
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feated  and  be  liable  to  pay  the  value  of  the  goods;  and 
afterwards  he  might  be  sued  by  some  other  claimant  to  the 
^oods,  and  it  would  be  no  defence  to  say  that  the  value  of 
the  goods  had  been  already  paid  to  a  prior  claimant ;  the 
new  claimant,  if  he  was  the  real  owner,  would  be  entitled 
to  recover  in  respect  of  them,  and  to  say  that  he  was  not 
bound  by  the  proceedings  in  the  former  action.  Therefore 
a  person  who  had  committed  no  legal  wrong,  but  was  simply 
in  possession  of  goods  claimed  by  other  persons,  might  be 
compelled  to  pay  their  value  twice  over.  The  only  remedy 
for  this  hardship  was  the  expensive  procedure  by  a  bill  of 
interpleader.  In  order  to  do  away  with  this  inconvenient 
state  of  matters,  the  Interpleader  Act  (1  &  2  Wm.  4,  c.  68) 
was  passed,  and  I  think  that  the  cases  before  us  fall  exactly 
within  the  words  of  s.  1.  These  actions  are  at  least  modern 
substitutes  for  the  former  actions  of  '*  detinue  or  trover." 
The  defendants  do  "not  claim  any  interest  in  the  subject- 
matter  of  the  suit,"  for  their  alleged  right  of  lien  is  not  an 
** interest"  in  the  wine(*).  I  can  see  no  reason  for  holding 
that  these  cases  do  not  fall  within  the  spirit  of  this  most 
useful  statute. 

It  has  been  suggested  that  the  defendants  ought  not  to  be 
allowed  to  interplead,  because  the  claimant  Lopez  is  a 
foreigner  *residing  out  of  the  jurisdiction  of  the  [455 
High  Court.  That  is  no  ground  for  rejecting  this  applica- 
tion, although  it  may  be  a  reason  for  making  him  give 
security  for  costs  or  barring  him  altogether. 

It  has  been  further  suggested  that  the  order  for  inter- 
pleader ought  to  be  refused,  because  the  plaintiffs  have 
claims  for  damages  against  the  defendants,  which  they  have 
not  as  against  Lopez.  Upon  the  materials  before  us,  I  do 
not  think  that  the  plaintiffs  can  sustain  any  claim  for  dam- 
ages ;  but  I  will  assume  that  they  have  substantial  claims, 
and  whatever  orders  may  be  ultimately  made  in  these  ac- 
tions, care  will  be  taken  to  preserve  any  claims  for  damages 
which  the  plaintiffs  fancy  that  they  can  enforce. 

It  has  been  cotitended,  that  by  making  the  interpleader 
order  in  the  form  asked  for,  the  plaintiffs  may  be  exposed 
to  the  inconvenience  of  contesting  two  suits,  one  against 
Lopez  with  respect  to  the  title  to  the  wine,  and  the  other 
against  the  present  defendants  with  respect  to  the  alleged 
damages.  It  may  be  admitted  that  this  is  an  inconvenience, 
but  it  is  a  less  inconvenience  than  that  which  the  statutes 
were  intended  to  remove ;  and  the  hardship  upon  the  plain- 
tiffs is  not   to  be  compared  with  the  hardship  upon  the 

(»)  See  Cotter  v.  Bank  of  England,  2  Dowl.;  728;  3  M.  A  Sc,  180. 
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defendants,  who,  if  the  order  were  refused,  might  possibly 
be  called  upon  to  pay  the  value  of  the  wine  twice  over. 
Therefore,  upon  principle,  it  seems  to  me  that  these  cases 
ought  to  be  dealt  with  under  the  Interpleader  Acts. 

Certain  authorities  have  been  cited  during  the  argument 
before  us,  but  in  my  opinion,  with  the  exception  of  one  case, 
they  all  are  against  the  plaintiffs.  The  decisions  in  Mey- 
nell  V.  Angell  ('),  in  Best  v.  Hayes  (')  and  in  Tanner  v. 
European  BanJc{^\  fully  warrant  the  application  for  an 
interpleader  order;  but  I  do  not  find  that  they  are  con- 
considered  in  the  judgments  delivered  in  the  High  Court  of 
Justice.  The  only  case  at  all  in  favor  of  the  plaintiffs  is 
Crawshay  v.  Thornton  (*).  That  was  a  case  of  a  bill  of  in- 
terpleader filed  under  the  practice  formerly  existing  in  the 
Court  of  Chancery,  and  it  is  unnecessary  to  consider 
whether  it  was  correctly  decided ;  for  in  the  cases  before  us 
the  summonses  were  issued  under  1  &  2  Wm.  4,  c.  58,  and, 
456]  as  I  have  before  intimated,  *the  facts  appear  to  fall 
precisely  within  the  words  of  that  statute.  But  I  wish  also 
to  remark  that  Crawshay  v.  Thornton  (*)  was  decided  before 
the  passing  of  the  Common  Law  Procedure  Act,  1860,  s.  12, 
and  from  my  own  knowledge  as  one  of  the  common  law 
commissioners  I  can  say  that  it  was  intended  to  do  away 
with  the  effect  of  that  decision. 

It  was  further  contended  that  the  defendants  were  estopped 
from  denying  that  the  wine  is  the  property  of  the  plaintiffs ; 
but  it  is  clear  that  in  no  case  is  Lopez  estopped,  and  there- 
fore the  estoppel  cannot  operate  for  the  benefit  of  the  defend- 
ants. It  seems  to  me  a  proposition  quite  incapable  of 
being  sustained,  that  Lopez  can  recover  the  value  of  the 
wine  from  the  defendants,  and  that  they  should  at  the  same 
time  be  liable  for  it  to  the  plaintiffs.  Suppose  that  the  de- 
fendants, on  the  trial  of  these  actions,  could  make  out  that 
Lopez  is  entitled  to  this  wine,  that  the  property  in  it  never 
passed  out  of  him — in  fact,  that  it  was  stolen  from  him,  and 
t  Iiat  Schultz  and  Dolaro  had  no  title  to  it ;  is  it  conceivable 
that  the  defendants  would  be  estopped  from  setting  up  this 
srate  of  matters  as  an  answer  to  tne  plaintiffs'  claim  ?  I 
think  that  there  is  no  estoppel  against  the  defendants  in 
favor  of  the  plaintiffs. 

It  has  been  further  argued  that  the  application  for  leave 
tfi  interplead  is  unnecessary,  for  the  defendants  may  pro- 
CHPd  to  make  Lopez  a  third  party  to  the  actions  under  Kules 
of  the  Supreme  Court,  Order  xvi.  Rules  17-21.     I  confess 

(»)  32  L.  J.  (Q.B.).  14.  (»)  Law  Rep..  I  Ex.,  261. 

(*)  1  H.  A  C,  718 ;  82  L.  J.  (Ex.),  129.        (*)  2  Mj.  &  Cr.,  1. 
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that  at  one  time  I  thought  some  weight  ought  to  be  attached 
to  this  contention ;  but  upon  further  consideration  I  am  of 
opinion  that  it  ought  not  to  succeed.  The  defendants  wish 
to  get  rid  of  the  litigation  altogether,  and  the  Interpleader 
Acts  aflFord  them  a  ready  mode  of  relieving  themselves  from 
the  difficulty  in  which  they  are  placed.  Moreover,  as  Lord 
Justice  Brett  has  remarked,  the  argument  for  the  plaintiffs 
upon  this  point  is  too  good  to  be  true ;  for  if  it  were  correct, 
the  eflFect  of  the  rules  which  I  have  mentioned  would  be  to 
abolish  altogether  proceedings  by  interpleader  at  the  in- 
stance of  private  persons. 

For  the  reasons  which  I  have  assigned,  I  think  that  thefts 
cases  fall  within  the  Interpleader  Acts,  and  that  nothing  pre- 
vents us  from  giving  the  defendants  the  benefit  of  them. 
Whatever  order  *we  may  ultimately  make,  as  this  is  [457 
an  appeal  from  a  refusal  to  entertain  the  application  for  leave 
to  interplead,  the  appeal  is  successful  unless  the  affidavits 
hereafter  to  be  produced  on  behalf  of  Lopez  show  that 
upon  the  merits  the  defendants  ought  not  to  have  attempted 
to  interplead.  Therefore,  as  at  present  advised,  I  think 
that  they  ought  to  have  the  costs  of  it.  At  all  events,  as 
the  case  is  to  be  adjourned  for  the  benefit  of  Lopez,  who 
was  not  ready  at  the  proper  time  with  affidavits  in  support 
of  his  claim,  he  must  pay  the  costs  occasioned  to  both  par- 
ties by  the  adjournment. 

Baggallay,  L.  J.:  I  agree  with  the  conclusion  at  which 
Lord  Justice  Bramwell  has  arrived,  and  also  with  the  rea- 
sons which  he  has  assigned.  I  wish,  however,  to  make  some 
remarks  as  to  that  portion  of  the  argument  for  the  plain- 
tiffs which  was  based  upon  Crawshay  v.  Thornton  (*),  es- 
pecially as  it  appears  to  have  been  approved  of  by  Lord 
Coleridge,  C.J.  The  counsel  for  the  plaintiffs  have  relied 
upon  the  issue  of  the  dock-warrants  by  the  defendants,  and 
have  urged  that,  when  they  passed  into  the  hands  of  the 
plaintiffs,  a  relation  was  established  between  the  latter  and 
the  defendants,  which  would  bring  the  facts  within  the  au- 
thority of  Crawshay  v.  Thorntoni^).  Now  it  is  quite  true 
that  that  case  was  decided  after  the  year  1831,  when  the  In- 
terpleader Act  was  passed,  and  that  the  judgment  of  .Lord 
Cottenham,  L.C.,  proceeded  upon  the  principle,  that  where 
the  person  seeking  to  interplead  had  entered  into  any  special 
obligation  with  either  of  the  parties  claiming  a  right  to  the 
goods,  he  was  not  entitled  to  be  relieved  in  equity.  The 
same  principle  was,  to  some  extent,  adopted  in  the  courts 
of  common  law,  and  as  to  this  I  may  refer  to  Jarnes  v. 

C)  2  My.  <b  Or.,  1. 
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Pritchard{^\  which  was  mentioned  in  Meynell  v.  Angelli^), 
decided  by  the  present  Lord  Blackburn.  But  these  deci- 
sions were  prior  to  the  passing  of  the  Common  Law  Proce- 
dure Act,  1860,  s.  12,  and  I  have  strong  reason  to  believe 
that  this  clause  was  enacted  in  order  to  prevent  the  further 
application  of  the  principle  laid  down  in  Craw$7iay  v. 
Thorntoni^),  Some  cases  have  been  referred  to,  during  the 
argument,  which  have  been  decided  since  that  statute ;  I 
allude  to  Meynell  v.  Angelli^),  to  Best  v.  Hayes  {*)y  and  to 
458]  *  Tanner  v.  European  BanJci^)\  and  in  all  of  these 
cases  it  was  held  that  even  although  it  might  possibly  be 
doubtful  before  the  Common  Law  Procedure  Act,  1860, 
whether  the  courts  of  common  law  ought  not  to  follow  the 
principle  laid  down  by  Lord  Cottenham,  L.C.,  in  Crawshay 
V.  Thornton(^)y  yet. by  the  passing  of  that  statute  all  these 
doubts  have  been  removed,  and  the  fact  of  a  person  in  pos- 
session of  goods  having  entered  into  a  contract  with  one  of 
the  parties  claiming  them  does  not  debar  him  from  obtaining 
an  exercise  in  his  favor  of  the  powers  conferred  by  the  Inter- 
pleader Acts.  I  may  go  further  and  say  that,  in  my  opin- 
ion, if  after  the  Common  Law  Procedure  Act,  1860,  s.  12,  a 
bill  of  interpleader  had  been  filed  raising  facts  like  those  in 
Crawshay  v.  Thornton  {*\  any  judge  of  the  Court  of  Chan- 
cery would  have  felt  himself  no  longer  bound  by  the  some- 
what narrow  principle  laid  down  by  Lord  Cottenham,  L.C., 
but  would  have  acted  upon  the  fuller  powers  contained  in 
that  statute. 

Brett,  L.  J..:  I  feel  myself-  unable  to  agree  with  the  de- 
cision in  the  Hi^h  Court  of  Justice ;  the  judgment  was,  in 
substance,  that  Field,  J,,  had  no  power,  under  the  circum- 
stances of  this  case,  to  make  an  order,  and  that  the  facts  do 
not  fall  within  the  Interpleader  Acts.  The  ground  upon 
which  both  Lord  Coleridge,  L.C.,  and  Huddleston,  B.,  re- 
lied, is  that  if  the  interpleader  order  were  made,  the  remedy 
of  the  plaintiffs  against  Lopez  would  not  be  coextensive 
with  their  remedy  against  the  defendants ;  and  the  reason 
assigned,  why  the  remedies  would  not  be  coextensive,  is 
that  the  plaintiffs  may  possibly  recover,  as  against  the  pres- 
ent defendants,  not  only  the  value  of  the  wine,  but  also 
damages  ;  whereas  as  between  them  and  Lopez  the  only  con- 
test would  be  as  to  the  property  in  the  wine :  or,  as  it  may 
be  otherwise  stated,  the  claims  of  the  plaintiffs,  as  against 
Lopez,    could  be  only  a  portion  of   their  claims  against 

(»)  7  M.  A  W..  216;   see  also  Fan-  y,        (»)  2  Mv.  <fe  Cr..  1. 
H'.ii-*/.  2  M.  *  W.,  844,  {*)  I  a  <fc  C.  718 ;  82  L.  J.  (Ex.),  129. 
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the  present  defendants.  I  confess  that  I  can  see  no  ground 
for  tliinking  that  the  plaintiffs  are  entitled,  as  against  the 
defendants,  to  any  damages  save  those  which  are  ordinarily 
recovered  in  an  action  for  conversion;  however,  I  will 
assume  that  they  have  a  valid  claim  for  other  damages,  and 
that  by  virtue  of  some  relation  existing  between  the  present 
plaintiffs  and  the  *present  defendants,  and  arising  [459 
from  either  contract  or  estoppel,  they  can  recover  some 
amount  from  the  defendants,  which  they  cannot  recover 
from  Lopez.  But  even  assuming  the  claims  for  damages  to 
be  valid,  I  cannot  agree  with  the  argument  that  these  cases 
are  not  within  the  Interpleader  Acts  ;  I  think  that  our  deci- 
sion must  depend  upon  the  language  of  those  statutes,  and 
I  agree  with  Lord  Justice  Bramwell  that  the  facts  before  us 
fall  exactly  within  the  terms  of  1  &  2  Wm.  4,  c.  58,  s.  1.  I 
do  not  think  that  the  statutes  apply  merely  where  the  op- 
posing claims  are  coextensive;  I  think  that  they  bear  a 
wider  construction.  Therefore  it  seems  to  me  that  Field,  J,, 
had  jurisdiction  to  make  the  order.  As  to  the  authorities, 
in  my  opinion  Best  v.  Hayes  {')  and  Tanner  v.  European 
Bank{*)  are  direct  authorities  against  the  proposition  put 
forward  on  behalf  of  the  plaintiffs.  Ixx  Tanner  v.  Euro- 
pean Bank{*)  there  was  most  certainly  a  contract  between 
the  plaintiff  and  the  defendants,  and  in  Best  v.  Hayes{%  if 
(he  claimant  had  not  intervened,  it  would  have  been  diffl- 
cult  for  the  defendant  to  show  that  he  was  not  liable  upon  a 
contract  made  with  him  as  auctioneer;  but  in  each  case 
the  question  as  to  the  property  in  the  subject-mUtter  in  dis- 
pute was  directed  to  be  tried  between  the  rival  claimants, 
fherefore  in  the  present  case  the  question  as  to  the  property 
in  the  wine  ought  to  be  tried  between  the  plaintiffs  and  Lo- 
pez. I  cannot  agree  that  in  order  to  entitle  a  defendant  to 
interplead,  the  remedy  of  the  plaintiff  against  the  claimant 
must  be  coextensive  with  the  remedy  against  him. 

Lord  Coleridge  takes  another  ground,  namely,  that  where 
one  of  .two  claimants  to  goods  has  been  induced  to  alter  his 
position  through  the  representation  of  the  person  in  posses- 
sion of  them,  the  latter  is  not  entitled  to  relief  under  the 
Interpleader  Acts.  This  view  seems  to  suggest  that  the  de- 
fendants by  issuing  the  dock  warrants  have  estopped  them- 
selves from  denying  the  plaintiffs'  title  to  the  wine ;  but 
Lord  Coleridge  can  hardly  have  considered  that  an  estoppel 
existed,  because  he  rests  this  part  of  his  judgment  upon 
Grawshay  v.  Thornton{^\  and  that  case  rather  seems  to  de- 

0  I  H.  <&  C,  718;  32  L.  J.  (Ex.),  129.  (*)  Law  Rep.,  1  Ex.,  261. 
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pend  upon  the  circamstance  that  the  plaintiff  in  the  suit 
Lad  entered  into  a  kind  of  contract  with  one  of  the  defend- 
460]  ants.  I  *cannot  think  that  in  this  case  there  was 
any  estoppel,  but  I  confess  that  in  my  view,  although  a  de- 
fendant in  possession  of  goods  may  be  technically  estopped 
from  denying  the  plain tiflPs  claim  to  them,  yet  if  a  bona 
fide  claim  is  made  to  them  by  a  third  person,  a  judge  ought 
to  disregard  the  technical  estoppel  and  to  direct  an  issue 
under  the  Interpleader  Acts,  to  try  the  c^uestion  as  to  the 
property  between  the  plaintiflf  and  the  claimant.  However, 
as  1  am  of  opinion  upon  the  facts  before  us  that  there  was 
no  estoppel,  it  is  unnecessary  to  determine  that  point,  but  I 
must  consider  whether  the  principle  upon  which  Crawshay 
V.  Tfiornloni^)  was  decided  ought  now  to  be  followed.  I 
will  not  undertake  to  say  whether,  if  the  Common  Law 
Procedure  Act,  1860,  s.  12,  had  not  been  passed,  we  ought 
still  to  act  upon  that  decision  ;  but  it  seems  to  me  that  after 
that  enactment  it  is  not  a  binding  authority. 

Therefore,  upon  neither  ground  can  I  agree  with  the  judg- 
ments pronounced  in  the  High  Court  of  Justice.  The  ap- 
peal must  be  in  substance  allowed,  and  the  defendants  must 
have  the  costs  which  ought  to  follow  the  event.  As  we  are 
bound  under  the  new  practice  to  do  what  the  court  below 
ought  to  have  done,  we  must  hereafter  hear  the  evidence  to 
be  adduced  as  to  the  title  of  Lopez. 

May  8.  An  aflSdavit  sworn  by  W.  Speller,  the  agent  in 
England  for  Lopez,  and  carrying  on  business  in  Mark  Lane, 
London,  was  produced,  and  its  substance  may  be  shortly 
stated  as  follows : 

In  February,  1877,  in  consequence  of  an  advertisement  ap- 
pearing in  a  newspaper,  Speller  went  to  the  Charing  Cross 
\Vine  Cellars,  in  Northumberland  Street,  Strand,  and  saw 
a  man  who  represented  himself  to  be  Mr.  Taylor,  but  whose 
name  was  subsequently  discovered  to  be  Alfred  Ebenezer 
Schultz.  This  man  represented  himself  as  the  proprietor  of 
the  business,  and  stated  that  he  required  wine  in  order  to 
carry  it  on ;  he  also  at  subsequent  interviews  informed  Spel- 
ler that  he  required  wine  for  exportation  to  India,  where  he 
had  customers.  He  gave  orders  to  Speller,  which  the  latter 
transmitted  to  Lopez  in  Spain.  Lopez  accordingly  shipped 
461]  the  wine  for  London,  and  sent  the  bills  of  *lading  to 
Speller.  Subsequently  to  giving  the  orders.  Speller  discov- 
ered that  the  person  wliom  he  suposed  to  be  Taylor,  was  really 
Schultz,  and  was  only  an  employe  at  the  Charing  Cross  Wine 

(«)  2  My.  A  Cr.,  1. 
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Cellars;  he  thereupon  demanded  an  explanation.  Schultz 
admittpd  that  his  name  was  not  Taylor,  but  stated  that  it 
was  William  Schultz,  and  further  said  that,  although  Taylor 
was  the  proprietor  of  the  business,  he  knew  nothing  oi  the 
wine  trade,  and  therefore  he,  Schultz,  managed  the  business 
for  him.  Schultz  further  represented  himself  to  be  a  man 
of  large  private  means,  and  to  have  many  customers.  Beijig 
unable  to  learn  upon  inquiry  that  anything  was  known  to 
the  disadvantage  of  William  Schultz,  and  believing  the  last 
mentioned  representation  to  be  true,  Speller  handed  in  May, 
1877,  the  bill  of  lading  to  Schultz.  Speller  afterwards  dis- 
covt^red  that  Schultz  was  named  Alfred  Ebenezer,  and  not 
William,  that  he  was  a  bankrupt  and  in  poor  circumstances, 
and  that  he  was  carrying  on  no  business  on  his  own  account. 
The  value  bf  the  \yine  was  £1,031.  A  prosecution  for  fraud 
was  thereupon  instituted  against  Schultz,  who  was  convicted 
at  the  Middlesex  Sessions  upon  an  indictment  charging  him 
with  having  obtained  credit  by  fraud,  contrary  to  the  pro- 
visions of  the  Debtors'  Act,  1869,  and  was  sentenced  to  nine 
months'  imprisonment  with  hard  labor.  Upon  one  occasion 
when  Speller  was  at  the  Charing  Cross  Wine  Cellars,  he  was  - 
introduced  by  Schultz  to  a  man  named  Curtis,  and  was  in- 
formed by  Schultz  that  Curtis  was  a  dealer  in  cigars,  and 
supplied  them  to  the  cellars.  Curtis  gave  Speller  an  order 
for  wines,  which  was  executed.  Curtis  said  that  he  would 
introduce  Speller  to  a  customer,  and  appointed  to  meet  him 
at  a  house  in  Charlotte  Street,  Portland  J?lace.  Upon  going 
to  the  house  which  proved  to  be  a  cigar  shop  with  the  name 
**Dolaro"  on  the  window.  Speller  found  there  Curtis  and 
two  other  men  named  Dolaro  and  Cohen ;  the  two  last 
named  appeared  to  be  bargaining  for  the  purchase  of  cigars. 
Dolaro  was  introduced  by  Curtis  to  Speller,  and  he  gave 
Speller  an  order  for  wine  to  the  value  of  £398.  Upon  the 
representation  that  the  wine  was  required  by  Dolaro  for  cus- 
tomers, Speller  transmitted  the  order  to  Lopez,  who  caused 
it  to  be  shipped,  and  by  the  bill  of  lading  made  it  deliver- 
able to  the  order  of  Speller ;  the  bill  of  lading  was  indorsed 
by  Speller  and  handed  over  to  I)olaro.  Subsequently 
Schultz  stated  to  Speller  that  Cohen  was  a  first-class  man, 
and  a  *  wholesale  cigar  merchant,  and  that  Speller  [462 
need  have  no  hesitation  in  trusting  him.  Cohen  then  gave 
Speller  an  order  for  wines  to  the  value  of  £137,  represent- 
ing that  he  required  them  in  the  ordinary  course  of  trade  ; 
Speller  transmitted  the  order  to  Lopez  in  Spain,  who  caused 
the  wines  to  be  shipped,  and  by  the  bill  of  lading  made 
30  Eng.  Rpp,  39 
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them  deliverable  to  the  order  of  Speller;  the  bill  of  lading 
was  indorsed  by  Speller  and  handed  by  him  to  Cohen. 
Speller  subsequently  ascertained  that  Dolaro  was  only  a 
lodger  at  the  house  in  Charlotte  Street,  that  the  house  had 
been  taken  by  Cohen,  that  the  dealing  as  to  the  cigars  be- 
tween Cohen  and  Dolaro  was  merely  a  sham  to  deceive  him, 
that  both  Cohen  and  Dolaro  were  merely  men  of  straw, 
and  that  none  of  the  wines  ordered  by  them  were  required 
by  them  in  the  ordinary  course  of  trade.  The  wines  ob- 
tained by  Schultz,  Dolaro,  and  Cohen  were  pawned  soon 
after  the  dock  warrants  were  issued.  Curtis,  Dolaro,  and 
Cohen  had  absconded,  and  their  whereabouts  could  not  be 
ascertained.  The  wines  claimed  by  the  plaintiffs  respect- 
ively in  these  actions  were  a  part  of  the  wines  obtained  from 
Speller  by  the  fraudulent  representations  above  mentioned. 

Cohen^  Q.C.  {Sullivan^  with  him),  for  Lopez :  No  doubt 
if  the  contracts  made  by  Speller  with  Schultz,  Dolaro,  and 
Cohen,  were  merely  voidable,  Lopez  would  have  great  diffi- 
culty in  maintaining  his  claim  to  the  wine  against  the  plain- 
tiffs in  these  actions,  because  the  contracts  were  not  avoided 
until  after  the  plaintiffs  had  obtained  some  interest  in  the 
wine;  but  it  is  submitted  for  Lopez  that  on  the  following 
grounds  these  contracts  were  wholly  void:  first,  because, 
although  Speller  intended  to  sell,  neither  Schultz,  Dolaro,  nor 
Cohen  "intended  to  buy;  secondly,  because  Speller  intended 
to  sell  different  portions  of  the  wine  upon  separate  contracts 
with  these  three  persons,  whereas  they  were  acting  in  col- 
lusion with  each  other,  and  intended  to  obtain  possession 
of  the  wine  for  their  joint  benefit ;  thirdly,  because  the 
plaintiffs  have  never  had  possession  of  the  wine  itself. 

As  to  the  first  ground,  it  is  submitted  that  there  was  no 
transfer  of  the  property  in  the  wine,  for  Schultz,  Dolaro, 
and  Cohen  did  not  intend  to  buy,  and  did  not  really  accept 
Speller  s  terms  of  sale. 

[Brett,  L.  J.:  They  intended  to  buy  the  wine  but  not  to 
pay  for  it. 

4(>3]  *TiiESiGER,  L.J.:  Speller  dealt  with  the  persons, 
with  whom  he  r«illy  intended  to  deal;  the  facts  of  the 
pn^sent  cases  do  not  resemble  those  in  Cundy  v.  Lind- 
say; v'>] 

Ther^  was  no  assent  by  Schultz,  Dolaro,  and  Cohen  to  the 
sale,  and  therefore  there  was  no  contract.  The  whole  of 
the  prtH^eediniTS  by  these  ihr^^?  persons  was  a  mer^  scheme 
to  obtain  by  fraud  the  possession  of  the  wine;  if  a  person 

V-'  5  App,  CaSv,  4^?:  24  E=^-  K,  «*. 
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obtains  possession  of  goods  by  fraud  without  a  contract,  the 
property  in  them  does  not  pass  to  him,  as  is  plain  from  the 
Tiew  taken  in  the  Exchequer  Chamber  of  the  facts  in  Kings- 
ford  V.  Merry  (*). 

[BuETT,  L.J.:  Dolaro,  Schultz,  and  Cohen  did  not  steal 
the  wine;  they  could  not  have  been  convicted  upon  an 
indictment  charging*  them  with  larceny.  They  obtained 
possession  of  the  documents  representing  the  wine  by  false 
statements,  which  induced  Speller  to  enter  into  contracts 
with  them  personally;  it  might  have  been  diflFerent  if  he  had 
parted  with  the  documents  under  the  belief  that  he  was  nego- 
tiating with  persons  whom  Dolaro,  Schultz,  and  Cohen 
falsely  alleged  that  they  were  authorized  to  represent.] 

As  to  the  second  ground,  although  Speller  intended  to 
enter  into  separate  contracts  with  the  three  persons,  they 
conspired  to  obtain  the  wine  for  their  joint  advantage;  they 
intended  to  make  themselves  co-owners ;  the  parties  never 
were  ad  idem. 

As  to  the  third  point,  the  plaintiffs  have  simply  got  pos- 
session of  the  docK  warrants,  and  a  pledge  of  these  docu- 
ments is  not  equivalent  to  a  pledge  of  tne  wine  itself;  a 
dock  warrant  does  not  transfer  the  property  in  the  goods  to 
which  it  relates,  as  is  plain  from  MacEwan  v.  ^ith  (■) ; 
Johnson  v.  Credit  Lyonnais  Company  (') :  it  is  not  like  a 
bill  of  lading ;  and  the  defendants  .have  never  attorned 
to  the  plaintiffs ;  it  was  merely  an  equitable  interest  or 
charge,  and  not  the  property  which  became  vested  in  the 
plaintiffs,  and  according  to  the  authorities  an  owner  of  goods 
obtained  from  him  by  fraud  can  be  prevented  from  follow- 
ing them  only  when  the  property  has  vested  in  some  other 
person.  In  order  that  a  pledge  may  defeat  the  right  of  a 
defrauded  owner,  the  chattel  itself,  and  not  the  mere  indicia 
of  property,  must  be  delivered  to  the  pledgee.  The  rights 
of  the  plaintiffs  lay  merely  in  contract,  and  this  is  insufli- 
cient  to  bar  the  title  of  the  true  owner. 

*  Marriott^  Q.C.,  and  W.  Attenborough^  for  the  [464 
plaintiffs  :  It  may  be  admitted  that  a  dock  warrant  does 
not  pass  the  property  in  goods  like  a  bill  of  lading ;  but  the 
plaintiffs  really  advanced  the  money  on  the  wine,  and  the 
dock  warrants  were  handed  to  them  merely  to  enable  them 
to  get  the  wine  transferred  into  their  own  names  in  the  de- 
fendants' books.  At  the  very  least  the  plaintiffs  had  a 
special  property  in  the  wine,  coupled  with  a  constructive 

(')  1  H.  &  N.,  603 ;  26  L.  J.  (Ex.),  83.  («)  2  H.  L.  C,  809, 

{*)  Ante,  p.  82. 
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possession  of  it.  The  deposit  of  the  dock  warrants  with  the 
plaintiffs  was  a  constructive  delivery  of  the  wine  :  Benjamin 
on  Sales,  p.  573  (2d  ed.),  and  this  is  sufficient  to  vest  a  title 
in  them  ('). 

Watkin  Williams^  Q.C.,  for  the  defendants,  was  not 
heard. 

Murphy^  Q.C.,  for  Jjopez,  in  reply:-  It  is  admitted  that 
it  is  an  inconvenient  course  to  decide  the  conflicting  rights  of 
the  parties  upon  motion ;  an  issue  ought  to  be  granted,  in 
order  that  the  facts  may  be  clearly  ascertained.  If  the  plain-  ■ 
tiffs  have  an  equitable  interest  in  the  wine,  so  also  has 
Lopez,  who  is  the  unpaid  vendor ;  the  equities  are  equal, 
and  the  question  must  be  decided  by  the  legal  right  to  the 
ownership  of  the  wine  ;  that  clearly  remains  vested  in  Lopez. 
At  any  moment  Dolaro  may  be  arrested,  and  afterwards  may 
be  tried  and  convicted  on  the  prosecution  of  Lopez,  under 
24  &  25  Vict.  c.  96,  ss.  1,  88  ;  in  that  event  Lopez  would  be 
entitled  to  a  restitution  of  the  wines  or  their  proceeds  under 
8.  100  of  that  statute  (') ;  it  is  rather  hard  upon  him  if  he  is 
summarily  deprived  of  that  remedy  by  these  interpleader 
proceedings. 

Brett,  L.  J.:  At  the  hearing  on  the  1st  of  May  this  court, 
as  then  constituted,  decided  that  these  cases  fall  within  the 
Interpleader  Acts,  and  that  inasmuch  as  this  court  is  bound 
465 J  to  give  the  ^judgment  which  the  High  Court  ought 
to  have  given,  it  is  necessary  to  determine  the  rights  of  the 
parties.  We  think  that  the  defendants  are  entitled  to  relief, 
and  the  question  to  be  now  determined  is,  whether  the  claim- 
ant Lopez  ought  to  be  barred.  At  the  former  hearing  the 
only  affidavit  produced  before  us  on  behalf  of  the  claimant 
was  one  from  his  solicitor,  who  was  unable  to  speak  clearly 
as  to  the  facts.  At  the  present  hearing  we  have  before  us 
an  affidavit  from  Speller,  his  agent;  nevertheless,  even  on 
the  facts  stated  in  it,  we  must  decide  against  the  claimant. 
Speller,  as  the  agent  of  Lopez,  was  authorized  to  sell  the 
wine :  he  was  in  possession  of  the  bill  of  lading,  and  was 
authorized  to  hand  it  over  to  any  person  who  should  buy 

{})  In  the  course  of  hie  argument  Mar-  rough   informed    the    court    that   when 

riott,  Q.C.,  observed  that  the  present  ac-  Schultz  was  convicted  at  the  Middlesex 

tions  were  unaffected  by  the  Factors  Act,  Sessions,  under  the  circumstances  men- 

1877  (40  it  41  Vict.  c.  39),  as  that  statute  tioned  in  Speller's  affidavit,  an  order  for 

WHS  not  passed  until  after  the  facts  of  restitution  was  asked  for,  but  the  presid- 

these  cases  had  happened.  ing   judge   refused   to  grant  it,  on   the 

C)  See  ScatUrgoody.  Si/heaier,  16  Q.  B.,  ground  that  the  Debtors  Act,  1869  (S2  ^ 

606,  a  case  of  larceny,  but  the  property  33  Vict.  c.  62),  the  statute  imder  which 

stolen  had  been  sold  in  market  overt.     In  Schultz  was  convicted,  did  not  authorize 

the  course  of  the  argument  W.  Attenbo-  him  to  do  so. 
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the  wine.  Speller  was  induced  by  fraud  to  enter  into  a  con- 
tract of  sale.  He  intended  to  pass  the  property  in  the  wine 
to  the  pretended  buyers,  and  for  that  purpose  he  handed  tp 
thern  the  bill  of  lading.  There  was  a  complete  contract  of 
sale  passing  the  property  in  the  wine,  although  that  contract 
was  induced  by  fraud.  The  legal  effect  was  the  same  as  if 
the  contract  of  sale  had  been  entered  into  by  Lopez  himself. 
The  property  in  the  wine  became  vested  in  Dolaro  and 
Schnltz.  It  is  true  that  upon  discovering  the  fraud  Lopez 
might  have  disavowed  the  contract ;  but  before  he  could 
avoid  it,  Schultz  and  Dolaro  entered  into  verbal  contracts 
with  the  plaintiffs  for  advances  upon  the  security  of  the 
wine,  and  professed  to  confer  upon  them  a  lien  with  a  power 
of  sale  if  the  advances  should  not  be  repaid  within  three 
months.  That  was  a  contract  to  pledge,  although  the 
pledge  itself  was  not  completed.  The  plaintiffs  advanced 
the  money  and  received  the  dock  warrants  in  order  that 
they  might  obtain  either  an  actual  or  at  least  a  constructive 
possession,  and  thereby  render  the  pledge  perfect.  The  de- 
fendants, however,  refused  to  act  upon  the  dock- warrants, 
and  therefore  the  pledge  has  never  been  completed.  The 
plaintiffs  have  nevertheless  a  good  equitable  right  to  the 
wine  created  by  those  in  whom  the  property  was  for  the 
time  vested,  and  Lopez  cannot  now  put  an  end  to  it  by  an- 
nulling the  contract  made  on  his  behalf  by  Speller.  Before 
lie  can  receive  the  wine  or  its  proceeds,  he  must  satisfy  the 
claim  of  the  plaintiffs.  After  the  lapse  of  three  months  they 
had,  by  virtue  of  the  contract  with  bolaro  and  Schultz,  the 
power  to  sell ;  but  they  could  only  sell  to  repay  themselves 
the  *amount  of  their  advances  and  the  costs  of  the  [466 
sales.  If  Dolaro  and  Schultz  had  been  honefet  persons,  the 
plaintiffs  would  have  been  obliged  to  account  to  them  for 
the  difference  between  the  amount  representing  their  ad- 
vances and  the  costs  of  the  sale  and  the  price  which  the 
wine  might  fetch.  A  similar  principle  must  be  applied  as 
regards  the  claimant,  and  therefore  the  proper  order  >yill 
be  that  Lopez  be  barred  upon  the  plaintiffs  undertaking 
to  account  to  him  for  the  difference  between  the  price  at 
which  the  wines  sell  and  the  amount  representing  their  ad- 
vances, the  costs  of  the  sales,  and  the  costs  of  the  hearing. 

Cotton  and  Thesiger,  L,  JJ.,  concurred. 

W.  Williams,  Q.C.,  applied  that  the  defendants'  costs  and 
charges  might  be  a  first  charge  upon  the  proceeds  of  the  sale 
of  the  wine,  and  cited  Duear  v.  McKintosh  (*). 

(')  2  Dowl.,  730;  3  M.  &  Sc,  \U. 
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Brett,  L.J.:  .  We  think  that  the  costs  and  charges  of  the 
defendants  ought  to  be  a  first  charge  upor^  the  fund. 

Appeal  allowed^  the  actions  heing  stayed  as  to  the 
wine  and  the  claimant  heing  barred  (*), 

Solicitors  for  plaintiff,  Percy  Attenborough :  O.  IT.  K.  <fe 
O.  A.  Fisher. 

Solicitor  for  plaintiff,  Robert  Attenborough :  John  Atten- 
borough. 

Solicitor  for  defendants  :  Hacon. 

Solicitor  for  claimant,  Lopez:  E.  D.  Lewis. 

(*)  The  order  of  this  court  (the  formal  to  the  defendants  or  their  solicitors  of  the 

parts  being  omitted)  in  the  action  brought  costs  of  the  defendants  in  the  interpleader 

Dy  Percy  Attenborough  was  drawn  up  in  proceedings    and    their   chaises,   which 

the  following  terms :  costs  and  charges  are  to  be  a  first  charge 

"  The  plamtiff  hereby  undertaking  to  on  the  wines,  the  defendants  to  deliver 

account  to  the  said  Diego  Lopez  for  the  the  wines  to  the  plaintiff  or  his  purchasers 

surplus  proceeds  of  the  sales  of  the  wines  on  his  order,  and  that  on  delivery  of  the 

over  his  advances  and  interest,  and  the  wines  to  the  plaintiff 's  order  this  action 

costs  of  sales,  and  the  costs  of  the  former  be  stayed  as  to  the  plaintiff's  claim  for 

hearing  as  well  as  of  this  hearing,  it  is  the  wines." 

ordered  that  the  said  claimant,  Diego  The  order  in  the  action  brought  by 

Lopez,  be  barred ;  and  it  is  further  or-  Robert  Attenborough  was  drawn  np  in 

dered  that  i^on  payment  by  the  plaintiff  similar  terms. 


[8  Common  Pleas  Division,  467.] 

June  4,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

467]  *Kaltenbach  V.  Mackenzie. 

Marine  Inniranee — Constructive  Total  Lose — Abandonment^  Notice  of- — Ship,  Sale  of. 

Where  the  assured  receives  full  and  reliable  information  that  the  subject-matter  of 
the  insurance  is  in  imminent  danger  of  becomint;  a  total  loss,' he  is  bound,  in  order 
to  enable  him  to  recover  as  for  a  constructive  total  loss,  immediately  to  give  notice 
of  abandonment  to  the  underwriter,  and  his  omission  to  do  so  will  not  be  excused 
because  afterwards  the  subject-matter  of  the  insurance  is  justifiably  sold. 

Action  on  a  policy  of  marine  insurance  to  recover  a  salv- 
age loss  of  £94  Ms.  per  cent,  under  a  Lloyd's  policy  for 
£4,000  on  the  ship  Amiral  Protet  for  six  calendar  months 
from  the  4th  of  October,  1870. 

At  the  trial  before  Lord  Coleridge,  C.  J.,  during  the  Hilary- 
Sittings,  1877,  in  London,  the  following  facts  were  proved : 

The  plaintiff  is  a  merchant  residing  at  Zurich,  and  a  part- 
ner in  the  firm  of  Kaltenbach,  Engler  &  Co.,  trading  at  Sing- 
apore and  Saigon,  and  .the  registered  owner  of  the  Amiral 
Protet  (').     The  defendant  is  an  underwriter  at  Lloyd's,  and 

(*)  The  plaintiff,  being  a  naturalized  but  the  firm,  it  appeared,  were  the  real 
British  subject,  was  the  registered  owner ;    owners  of  the  vessel. 
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subscribed  the  policy  on  the  Amiral  Protet  for  £100.  On 
the  14th  of  January,  1871,  the  Amiral  Protet  sailed  from 
Saigon  with  a  cargo  of  rice  for  Hong  Kong.  On  the  22d  of 
January,  while  on  that  voyage,  she  struck  on  the  Britto 
Bank.  She  was  got  oflf  the  same  day,  and  brought  back  to 
Saigon  on  the  24th  of  January.  She  was  surveyed  on  the 
28ih  of  January,  and  a  further  survey  was  made  on  the  3d 
of  February  when  she  was  in  dry  dock.  The  surveyors 
reported  that  the  expense  of  the  repairs  would  exceed  the 
value  of  the  ship  when  repaired,  and  they  consequently  con- 
demned her  as  a  constructive  total  loss.  On  the  7th  of 
February  she  came  out  of  the  dry  dock,  and  was  anchored 
in  smooth  water,  and  there  was  no  evidence  to  show  that  the 
vessel  was  in  imminent  danger  of  perishing,  or  that  there 
was  any  immediate  necessity  for  the  sale.  She  was,  how- 
ever, by  order  of  the  Saigon  firm,  on  the  23d  of  February, 
*8old  by  public  auction  for  1,600  dollars.  She  was  [486 
purchased  by  a  Chinaman,  repaired  at  an  expense  of  fifty 
dollars,  and  sent  down  to  Singapore,  where  she  was  resold. 
She  was  subsequently  further  repaired  for  about  £500,  and 
made  a  ship  fit  to  carry  dry  cargoes.  The  following  corre- 
spondence was  put  in  evidence  at  the  trial : 

On  the  30th  of  January,  1871,  the  firm  at  Saigon  wrote  to 
the  firm  at  Singapore,  giving  the  details  of  the  disaster,  and 
on  the  31st  of  January  the  Singapore  firm  forwarded  that 
information  to  the  plaintiff  by  letter,  and  added,  "as  tlie 
ship  and  freight  is  pretty  well  insured,  it  would  not  be  so 
distasteful  to  us  if  the  ship  should  be  condemned ;  if  this 
should  happen  we  will  inform  you  by  telegraph  as  soon  as 
we  get  particulars."  On  the  same  day  the  master  of  the 
vessel,  Grant,  wrote  to  the  Singapore  firm  announcing  that 
the  vessel  had  run  on  shore  at  Britto  Bank,  and  stating  that 
*'a  survey  was  passed  on  board  from  Lloyd's  on  Saturday 
last,  and  they  report  the  vessel  is  in  very  bad  condition,  and 
recommend  that  she  be  put  in  dock  to  examine  her  bottom. 
.  .  .  It  is  more  than  probable  that  the  survey  in  the  dock 
will  recommend  that  she  be  condemned,  but  I  shall  await 
your  instructions  before  taking  any  final  steps." 

On  the  3d  of  February,  Grant,  from  Saigon,  wrote  to  the 
Singapore  firm:  '*The  Amiral  Protet  is  in  dock,  and  the 
final  survey  was  passed  upon  her  this  morning.  The  report 
of  the  surveyors  is  that  such  is  the  state  of  the  vessel  from 
injuries  received,  and  the  repairs  required  to  put  her  in  good 
condition  are  such  that  it  will  cost  at  this  port  from  18,000 
to  20,000  dollars  to  effect  them,  and  that  it  will  take  four 
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months  to  ISnish  her.  .  .  .  The  survey  reports  recommend 
the  vessel  to  be  sold  for  the  benefit  of  the  underwriters.  I 
may  further  state  that  the  vessel  in  her  present  state  is  not 
in  a  fit  state  to  leave  the  port  to  go  to  another." 

On  the  3d  of  February  Waterson  &  Bailey,  the  surveyors, 
made  a  report  of  their  survey  of  the  ship  and  recommended 
a  sale  ;  this  report  was  duly  forwarded  by  the  Saigon  firm 
to  the  Singapore  firm. 

On  the  7th  of  February  the  Singapore  firm  wrote  to  Grant 
that  they  had  received  his  letters  of  the  30th  of  January  and 
the  3d  of  February,  and  stated  : 

**  When  the  surveyors  called  by  the  agents  of  the  English 
Lloyd's  further  state  that  the  vessel  in  her  present  state  is  not 
fit  to  leave  the  port  to  go  to  another  port  to  undergo  repairs 
there,  I  think  it  is  the  best  when  you  follow  the  advice  of 
the  surveyors,  and  let  the  vessel  be  sold.  .  .  .  When  I  could 
have  any  idea  what  the  repairs  of  the  Amiral  Protet  would 
cost  here,  I  would  telegraph  to  the  insurance  in  England, 
and  ask  for  their  advices  if  we  shall  order  the  vessel  down 
for  their  accounts  and  repair  her  here,  but  as  you  say  she  is 
not  fit  to  go  to  sea  it  is  impossible  to  bring  her  down  .  .  . 
it  is  much  more  in  the  interest  of  the  insurance  to  sell  her 
there." 

On  the  7th  and  8th  of  February  copies  of  the  letters  from 
Grant  to  the  Singapore  firm  were  forwarded  by  them  to  the 
469]  *plaintiflf,  the  writers  stating  "that  we  could  not  be 
BO  very  sorry  if  the  vessel  should  be  condemned  and  left  for 
account  of  the  underwriters." 

On  the  27th  of  February  the  Singapore  firm  wrote  to  I.  C. 
im  Thurn,  of  London,  the  plaintiff's  insurance  brokers,  as 
follows : 

"We  are  sorry  to  inform  you  that  at  a  survey  held  on 
the  Amiral  Protet  in  the  Government  Dock  in  Saigon  it  has 
been  found  that  the  damages  are  so  serious  that  it  would 
cost  from  18,000  to  20,000  dollars  to  repair  the  same,  and 
that  the  repairs  would  take  four  months'  time.  As  govern- 
ment cannot  place  the  dock  at  the  ship's  disposal  for  such 
length  of  time,  the  same  being  more  specially  reserved  for 
repairing  men-of-war ;  considering,  also,  that  in  her  present 
state  she  could  not  sail  for  some  other  port  for  repairs,  and 
as  the  cost  of  repairs  would  have  exceeded  the  amount 
insured  on  her,  the  surveyors  recommended  that  the  Ami- 
ral Protet  should  be  sold  for  account  of  the  underwriters, 
and  the  sale  was  to  take  place  on  the  23d.    We  do  not  know 


Vol.  III.]  COMMON  PLEAS  DIVISION.  313 

Kaltenbach  v.  Mackenzie.  1878 

as  yet  how  the  sale  has  turned  out.  Kindly  inforui  the 
writers  of  the  above  facts,  and  tell  them  that  we  shall  send 
in  the  average  documents  as  soon  as  possible.  P.S. — We 
have  just  learnt  from  Saigon  that  the  Amiral  Protet  has  been 
sold  at  public  auction  for  the  sum  of  1,600  dollars." 

The  information  contained  in  this  letter  was  forwarded  to 
the  plaintiff  at  Zurich,  and  it  was  alleged  that  notice  of 
abandonment  was  given  to  the  underwriters  on  the  10th  of 
March. 

At  the  close  of  the  plaintiff's  case  it  was  contended,  on 
behalf  of  the  defendant,  that  the  plaintiff  could  not  recover 
for  a  constructive  total  loss,  for  the  plaintiff  had  not  given 
any  notice  of  abandonment.  It  was  contended,  on  behalf  of 
the  plaintiff,  that  it  was  a  question  for  the  jury  whether 
there  was  a  constructive  total  'loss  ;  and  if  they  so  found,  it 
was  a  furtiier  question  for  them  whether,  if  the  underwriter 
had  received  notice  of  abandonment,  he  could  have  taken 
any  other  course  than  that  the  plaintiff  had  adopted,  or 
could  have  obtained  any  advantage  from  the  notice  of 
abandonment. 

Lord  Coleridge,  C.  J.,  ruled  that  a  notice  of  abandonment 
was  a  condition  precedent  to  the  plaintiffs  right  to  recover, 
and  directed  judgment  of  nonsuit  to  be  entered. 

A  rule  was  afterwards  obtained  by  the  plaintiff  for  a  new 
trial,  on  the  ground  that  the  judge  wrongly  determined  and 
misdirected  the  jury  in  holding  that  on  the  facts  proved  at 
the  trial  the  plaintiff  was  not  entitled  to  recover'as  for  a 
total  loss,  and  in  holding  and  directing  that  as  matter  of  law 
a  notice  of  abandonment  was  *necessary,  and  in  with-  [470 
drawing  all  questions  of  fact  from  the  determination  of  the 
jury. 

The  rule  was  twice  argued :  first,  before  Grove  and  Lopes, 
JJ.,  by  Butt,  Q.C.,  Cohen,  Q.C.,  and  Hollams,  for  the  de- 
fendant, and  Sir  H.  James,  Q.C,  W.  Williams,  Q.C.,  and 
Mathew,  for  the  plaintiff ;  and  a  second  time  by  the  same 
counsel  before  Grove,  Denman,  and  Lopeg,  JJ.  The  court 
considered  that  there  was  some  evidence  which  ought  to  have 
been  left  to  the  jury,  and  ordered  a  new  trial. 

The  defendant  appealed. 

May  31,  June  3.  Cdhen^  Q.C,  and  Hollams^  for  the  de- 
fendant, contended  that  there  was  no  constructive  total  loss, 
and  that  there  was  no  notice  of  abandonment  before  sale. 
They  cited    King  v.  Walker  (*) ;   Farnworth  v.  Hyde  (') ; 

(»)  8  H.  A  C,  209 ;  88  L.  J.  (Ex.),  326 ;  84  L.  J.  (C.P.),  207. 
(«)  18  C.  B.  (N.S.),  836. 

30  Eng.  Rep.  40 
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Farmoorth  v.  Montejiore  {') ;  Rankin  v.  Potter  (') ;  The  Ori- 
ental {^). 

W.  Williams  and  J.  C.  Mathew^  for  the  plaintiflf,  con- 
tended that,  first,  on  the  facts  proved  at  the  trial  it  was  not 
necessary  to  give  any  notice  of  abandonment,  and  it  was  a 
question  for  the  jury  if  notice  had  been  given  whether  it 
would  have  been  of  any  use  to  the  defendant ;  secondly,  if 
a  notice  were  necessary,  that  notice  had  been  given.  They 
cited  Gobequid  Marine  Insurance  Co.  v.  Barteaux  (*) ;  King 
V.  Walker  (*) ;  Roilx  v.  Salvador  (•) ;  Dent  v.  Smith  ('). 

June  4.  Brett,  L.J.:  This  case  raises  the  questions  of 
abandonment  and  notice  of  abandonment  on  a  policy  of 
marine  insurance.  Before  I  enter  upon  the  merits  of  the 
present  case  I  think  it  desirable  to  state  my  view  of  the  law. 

I  agree  that  there  is  a  distinction  between  abandonment 
and  notice  of  abandonment,  and  I  concur  in  what  has  been 
said  by  Lord  Blackburn  ('),  that  abandonment  is  not  pecu- 
liar to  policies  of  marine  insurance  ;  abandonment  is  part  of 
471]  every  contract  of  *indemnity.  Whenever,  therefore, 
there  is  a  contract  of  indemnity  and  a  claim  under  it  for  an 
absolute  indemnity,  there  must  be  an  abandonment  on  the 
part  of  the  person  claiming  indemnity  of  all  his  right  in 
respect  of  that  for  which  he  receives  indemnity.  The  doc- 
trine of  abandonment  in  cases  of  marine  insurance  arises 
where  the  assured  claims  for  a  total  loss.  There  are  two 
kinds  of  total  loss ;  one  which  is  called  an  actual  total  loss, 
another  which  in  legal  language  is  called  a  constructive 
total  loss  ;  but  in  both  the  assured  claims  as  for  a  total  loss. 
Abandonment,  however,  is  applicable  to  the  claim,  whether 
it  be  for  an  actual  total  loss  or  for  a  constructive  total  loss. 
If  there  is  anything  to  abandon,  abandonment  must  take, 
place  ;  as,  for  instance,  when  the  loss  is  an  actual  total  loss, 
and  that  which  remains  of  a  ship  is  what  has  been  called  a 
congeries  of  planks,  there  must  be  an  abandonment  of  the 
wreck.  Or  where  goods  have  been  totally  lost,  as  in  the  case 
of  jRoiix  V.  Salvador  (•),  but  something  has  been  produced 
by  the  loss,  which  would  not  be  the  goods  themselves,  if  it 
were  of  any  value  at  all,  it  must  be  abandoned.  But  that 
abandonment  takes  place  at  the  time  of  the  settlement  of 
the  claim  ;  it  need  not  take  place  before. 

With  regard  to  the  notice  of  abandonment,  I  am  not  aware 

(»)  Law  Rep.,  2  Q,  B.,  51-1.  (•)  3  Bing.  N.  C.  266. 

(«)  Law  Rep.,  6  H.  L.,  83 ;  6  Eng.  R,,  40.  (')  Law  Rep.,  4  Q.  B.,  414. 

(»)  7  Moo.  P.  C.  C,  898.  W  Hankin  v.  PoUrr,  Law  Rep.,  6   R 

(*)  Law  Rep.,  6  P.  C,  819.  L.,  at  p.  118  ;  5  Eng.  R.,70. 

(»)  3  U.  A  C,  209;  33  L.  J.  (Ex.),  825. 


Vol  III.]  COMMON  PLEAS  DIVISION.  315 

Kaltenbach  v.  Mackenzie.  1878 

that  in  any  contract  of  indemnity,  except  in  the  case  of 
contracts  of  marine  insurance,  a  notice  of  abandonment  is 
required.  •  In  the  case  of  marine  insurance  where  the  loss  is  an 
actual  total  loss,  no  notice  of  abandonment  is  necessary;  but 
in  the  case  of  a  constructive  total  loss  it  is  necessary,  unless 
it  be  excused.  How,  then,  did  it  arise  that  a  notice  of  aban- 
donment was  imported  into  a  contract  of  marine  insurance? 
Some  judges  have  said  it  is  a  necessary  equity  that  the  in- 
surer, in  the  case  of  a  constructive  total  loss,  should  have  the 
option  of  being  able  to  take  such  steps  as  he  may  think  best 
for  the  preservation  of  the  thing  abandoned  from  further 
deterioration.  I  doubt  if  that  is  the  origin  of  the  necessity 
of  giving  a  notice  of  abandonment.  It  seems  to  me  to  have 
been  introduced  into  contracts  of  marine  insurance — as  many 
other  stipulations  have  been  introduced — by  the  consent  of 
shipowner  and  underwriter,  and  so  to  have  become  part  of 
the  contract,  and  a  condition  precedent  to  the  validity  of  a 
claim  for  a  constructive  *total  loss.  The  reason  why  [472 
it  was  introduced  by  the  shipowner  and  underwriter  is  on  ac- 
count of  the  peculiarity  of  marine  losses.  These  losses  do 
not  occur  under  the  immediate  notice  of  all  the  parties  con- 
cerned. A  loss  may  occur  in  any  part  of  the  world.  It 
may  occur  under  such  circumstances  that  the  underwriter 
can  have  no  opportunity  of  ascertaining  whether  the  infor- 
mation he  received  from  the  assured  is  correct  or  incorrect. 
The  assured,  if  not  present,  would  receive  notice  of  the  dis- 
aster from  his  agent,  the  master  of  the  ship.  The  under- 
writer in  general  can  receive  no  notice  of  what  has  occurred, 
unless  from  the  assured,  who  is  the  owner  of  the  ship  or  the. 
owner  of  the  goods,  and  there  would  therefore  be  great 
danger  if  the  owner  of  a  ship  or  of  goods — that  is,  the  assured 
— might  take  any  time  that  he  pleased  to  consider  whether 
Le  would  claim  as  for  a  constructive  total  loss  or  not — there 
would  be  great  danger  that  he  would  be  taking  time  to  con- 
sider what  the  state  of  the  market  might  be,  or  many  other 
circumstances,  and  would  throw  upon  the  underwriter  a 
loss  if  the  market  were  unfavorable,  or  take  to  himself  the 
advantage  if  the  market  were  favorable.  These  are  the  rea- 
sons why  I  think  the  assured  and  the  underwriters  came  to 
the  conclusion  that  it  should  be  a  part  of  the  contract  and  a 
condition  precedent  that,  where  the  claim  is  for  a  con- 
structive total  loss,  there  must  be  notice  of  abandonment, 
unless  there  were  circumstances  which  Excused  it. 

Notice  of  abandonment,  therefore,  being  a  part  of  the 
contract,  questions  arose  as  to  the  time  when  that  notice 
should  be  given.    The  first  question  which  arose  was  whether 
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the  notice  must  be  given  at  the  first  moment  that  the  assured 
heard  of  tlie  loss,  or  at  some  subsequent  period.  It  was, 
liowever,  decided  that  it  is  not  at  the  moment  of  the  first 
hearing  of  the  loss  notice  of  abandonment  must  be  given, 
but  that  the  assured  must  have  a  reasonable  time  to  ascertain 
the  nature  of  the  loss  with  which  he  is  made  acquainted  ;  if 
he  hears  merely  that  his  ship  is  damaged,  that  may  not  be 
enough  to  enable  him  to  decide  whether  he  ought  to  aban- 
don or  not ;  he  must  have  certain  and  accurate  information 
as  to  the  nature  of  the  damage.  Now,  sometimes  the  infor- 
mation which  he  receives  discloses  at  once  the  imminent 
danger  of  the  subject-matter  of  insurance  becoming  and 
continuing  a  total  loss ;  as,  for  instance,  if  he  hears  his  ship 
473]  is  captured  in  time  of  war,  it  *must  be  obvious  to 
everybody,  unless  the  ship  is  recaptured,  it  would  be  a  total 
loss  ;  or  if  he  hears  that  tlie  ship  is  stranded,  and  her  back 
is  broken,  although  she  retains  her  character  as  a  ship,  if  he 
gets  information  upon  which  any  reasonable  man  must  con- 
clude that  there  is  ver^  imminent  danger  of  her  being  lost,  the 
moment  he  gets  that  information  he  must  immediately  give 
notice  of  abandonment.  The  law  that  has  been  laid  down 
is,  that  immediately  the  assured  has  reliable  information  of 
such  damage  to  the  subject-matter  of  insurance  as  that  there 
is  imminent  dan£i:er  of  its  becoming  a  total  loss,  then  he 
must  at  once,  unless  there  be  some  reason  to  the  contrary, 
give  notice  of  abandonment;  but  if  the  information  which 
he  first  receives  is  not  sufficient  to  enable  him  to  say  whether 
theiv  is  that  imminent  danger,  then  he  has  a  reasonable  time 
to  acquire  full  information  as  to  the  state  and  nature  of  the 
damage  done  to  the  ship. 

But  then  there  arose  another  question.  Ships,  or  goods, 
or  the  subject-matters  of  marine  insurance,  are  liable  to 
danger  at  various  parts  of  the  globe,  where  neither  the 
assured  nor  the  underwriter  is  present ;  and  upon  the  eroer- 
irenoy  the  master  of  the  ship  being  there  alone,  must  act. 
^\»v,  under  those  circumstances,  masters  have  often  sold 
either  ship  or  gooils;  and  masters  hare  had  to  consider 
wlieiher  they  would  sell  the  ship  or  goods  eveu  in  cases 
where  such  ship  or  goods  are  not  insured.  The  general  rule 
with  reiT^ird  to  the  propriety  of  a  master  selling  the  ship  or 
the  g^HHls^  is  that  he  has  no  right  to  sell  either  the  ship  or 
the  i^xhIs  without  the  ci>nsenl  of  the  owner,  but  if  necessity 
ari:?^s  the  master  be^^mes  what  is  called,  from  the  necessity 
of  the  thing,  the  agent  to  bind  his  owner  by  a  sale,  or  to 
bind  the  owner  of  govxis  by  a  sale.  Now,  the  rale  I  should 
siiy  frvMU  the  uecesc>ity  of  things  at  all  events  trom  the  jus- 
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tice  of  things,  is  this,  that  if  the  circumstances  are  such  that 
any  reasonable  person  having  authority  from  the  owner 
would  sell,  then  the  naaster  is  entitled  to  sell,  although  he 
has  not  such  authority.  The  question,  I  think,  as  between 
the  person  to  whom  a  master  sells  and  the  owner  of  the 
property,  is  whether  the  circumstances  were  those  which 
would  have  caused  a  reasonable  owner,  had  he  been  present, 
to  sell.  If  that  state  of  things  exists,  the  master  has  au- 
thority to  sell,  and  his  act  is  binding  upon  the  owner  of  the 
ship  or  goods.  Where,  therefore,  there  has  *been  a  [474 
constructive  total  loss  of  either  ship  or  goods,  circumstances 
may  have  arisen  which  would  justify  the  master  in  selling, 
or  they  may  not ;  there  may  be  a  constructive  total  loss 
without  any  sale,  and  there  may  also  be  a  constructive  total 
loss  accompanied  by  a  sale,  if  the  first  information  which 
the  assured,  not  being  present,  has  of  the  damage  which  has 
occurred  to  his  ship,  or  being  the  owner  of  goods  of  the 
damage  which  has  occurred  to  his  goods,  although  they 
were  not  an  actual  total  loss  by  reason  of  the  perils  of  the 
seas,  is  accompanied  also  by  information  that  the  master  has 
sold,  and  if  the  circumstances  of  that  sale  were  justifiable, 
so  that  the  property  passed  to  the  vendee,  under  those  cir- 
cumstances that  is  the  time  when,  if  at  all,  the  assured 
would  be  bound  to  give  notice  of  abandonment ;  and  in  some 
of  the  earlier  cases  it  was  considered  that  even  then  the 
assured  must  give  notice  of  abandonment;  but  in  others 
that  doctrine  seems  to  be  questioned.  In  Rankin  v.  Pot- 
ierf^)  the  law  was  established  that  where  at  the  time  when 
the  assured  receives  information  which  would  otherwise 
oblige  him  to  give  notice  of  abandonment,  at  the  same  time 
he  hears  that  the  subject-matter  of  the  insurance  has  been 
sold  so  as  to  pass  the  property  away,  inasmuch  as  there  was 
nothing  of  the  subject-matter  of  the  insurance  which  he 
could  abandon,  notice  of  abandonment  was  not  necessary. 
No  doubt  the  reason  given  for  this  was  that  notice  at  that 
time  and  under  such  circumstances  would  be  a  mere  idle 
ceremony;  it  could  be  of  no  use.  That  was  the  point  de- 
cided in  Rankin  v.  Potter  (*).  In  those  particular  circum- 
stances it  was  held  that  notice  of  abandonment  need  not  be 
given  because  there  was  nothing  to  abandon.  That  in  one 
sense  is  true  ;  but  if  goods  had  been  sold  it  is  obvious  there 
must  be  something  to  abandon,  that  is,  the  proceeds  of  the 
sale ;  the  money  which  is  the  proceeds  of  the  sale,  when  the 
insurance  is  settled,  is  abandoned  ;  but  where  there  is  noth- 
ing of  the  subject-matter  of  insurance  to  abandon,  there  is  no 

(»)  Law  Rep.,  6  H.  L.,  88  •  6  Eng.  R.,  40. 
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ship  to  abandon,  there  are  no  materials  of  the  ship  to  aban- 
don, there  are  no  goods  to  abandon,  notice  of  abandonment 
under  those  circumstances  was  said  to  be  futile.  But  Han- 
kin  V.  Potter  (*)  went  no  further ;  it  did  not  decide — be- 
cause the  point  was  not  raised — that  if,  at  the  time  when 
the  assured  had  to  make  up  his  mind  and  when  otherwise  he 
475]  ought  to  *abandon,  there  was  no  sale  of  the  subject- 
matter  of  the  insurance,  the  assured  would  be  excused  from 
giving  notice  of  abandonment  if  he  was  able  to  show  that, 
had  he  given  such  notice,  in  the  result  it  would  have  turned 
out  to  be  of  no  use.  It  was  argued  before  us  that  the  neces- 
sary inference  to  be  drawn  from  Rankin  v.  Potter]^)  was, 
although  there  had  been  no  sale  of  the  subject-matter  of  the 
insurance  when  information  of  the  disaster  was  received  by 
the  assured,  yet  if  he  could  show  that  before  any  notice  of 
abandonment  could  reach  the  underwriter  and  before  the 
underwriter's  orders  could  reach  the  assured  a  sale  could 
take  place,  so  that  had  the  assured  given  notice  of  abandon- 
ment such  notice  would  have  been  of  no  use  to  the  under- 
writer, the  assured  would  be  excused  from  giving  it.  That 
point,  however,  is  not  raised  here,  and  therefore  it  becomes 
unnecessary  to  decide  it.  I  am  not  prepared  to  say  that  if 
it  could  be  shown  that  the  subject-matter  of  insurance,  at 
the  time  when  the  assured  has  information  upon  which  oth- 
erwise he  would  be  bound  to  act,  is  in  such  a  condition  that 
it  would  absolutely  perish  and  disappear,  before  notice 
could  be  received  or  any  answer  returned,  that  that  might  not 
excuse  the  assured  from  giving  notice  of  abandonment,  but 
I  am  prepared  to  say  that  nothing  short  of  that  would  excuse 
him  ;  and  although  I  do  not  say  what  I  have  stated  would 
excuse  him,  I  am  not  prepared  to  say  it  would  not ;  that  is 
tlie  limit  to  which  I  think  the  doctrine  could  be  carried,  and 
it  seems  to  me  that  to  go  further  than  that  would  let  in  the 
danger  to  provide  against  which  the  doctrine  of  notice  of 
abandonment  was  introduced  into  the  contract  and  made  a 
part  of  the  contract. 

Having  stated  my  view  of  the  law,  I  proceed  to  apply  it. 
In  the  present  case  the  ship  was  grievously  injured,  and,  I 
think,  in  order  to  consider  the  ruling  of  Lord  Coleridge, 
C,  J.,  we  must  take  it  for  the  purpose  of  the  argument  that 
she  was  so  much  injured  that  there  was  imminent  danger  of 
her  becoming  a  total  loss,  and  I  think  we  must  take  it  she 
had  sustained  damage  to  this  extent,  that  she  was  what  is 
called  a  constructive  total  loss,  that  is  to  say,  that  she  was 
in  such  a  condition  that  the  assured  would  be,  if  he  fulfilled 

(>)  Law  Rep.,  6  H.  L.,  S8  ;  5  Eng.  R.,  40. 
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all  other  conditions,  in  a  position  to  claim  for  a  constructive 
total  loss.  We  must  not  forget  that  the  ship  must  be  in  a 
*condition  to  justify  what  was  done  afterwards,  [476 
otherwise  the  fact  of  sale  or  the  fact  of  giving  notice  of  aban- 
donment had  no  effect  whatever.  A  sale  cannot  make  a  total 
loss  ;  notice  of  abandonment  cannot  enable  the  assured  to  re- 
cover for  a  total  loss  unless  the  sale  was  justifiable  by  the  cir- 
cumstances, and  the  circumstances  were  such  as  to  justifya 
person  in  claiming  for  a  total  loss.  The  constructive  total 
loss,  in  other  words,  must  exist  before  either  the  sale  or  the 
notice  of  abandonment ;  the  circumstances  must  be  such  as 
to  justify  it.  I  think  we  tnust  take  it  the  ship  was  in  such 
a  condition,  that  the  assured  was  entitled  to  abandon,  and 
to  claim  for  a  total  loss,  but  for  a  constructive  total  loss 
only  :  the  questions  then  are,  first,  whether  the  assured  was 
excused  from  giving  notice  of  abandonment,  and,  if  not, 
whether  he  gave  anynotice  of  abandonment ;  and,  secondly, 
if  he  did  give  notice  of  abandonment,  whether  he  gave  it 
within  the  lejgal  time,  because  if  he  gave  the  notice,  yet  if 
he  did  not  give  it  within  the  legal  time,  he  cannot  recover  as 
for  a  total  loss. 

It  was  argued  before  us  that  this  was  an  actual  total  loss. 
I  do  not  stop  to  enter  into  that ;  it  is  clear  that  the  ship  was 
not  an  actual  total  loss ;  but  I  think  we  are  bound  to  take 
it  that  she  was  a  constructive  total  loss ;  that  is,  she  was  in 
imminent  danger  of  becoming  a  total  loss  to  her  owner. 
She  may  become  a  total  loss  to  her  owner  either  by  perish- 
ing, although  she  has  not  yet  perished,  or  she  may  become 
a  total  loss  by  reason  of  the  cost  of  the  repairs  being  greater 
than  the  value  of  the  ship  when  repaired  ;  in  either  case  she 
becomes  a  total  loss  to  her  owner.  I  think  we  must  take  it 
that  the  circumstances  were  such  that  the  owner  had  a  right 
to  consider  that  in  all  probability  the  cost  of  repairing  that 
ship  would  be  greater  than  her  value  when  repaired,  and 
'  that  she  would  become  a  total  loss.  Therefore  he  was  justi- 
fied in  assuming  there  was  imminent  danger  of  her  becom- 
ing a  total  loss,  and  he  would,  according  to  the  rule  I  have 
enunciated,  the  moment  he  received  information  which 
would  lead  any  reasonable  man  to  come  to  that  conclusion, 
be  bound  to  give  notice  of  abandonment  unless  he  was  ex- 
cased. 

The  owners  who  were  in  truth  the  real  assured  were  a 
firm,  some  of  whom  were  resident  at  Singapore,  and  the 
owners  resident  at  Singapore  were  bound  to  act  in  the  mat- 
ter of  this  insurance  *and  clainf.  On  the  7th  of  [477 
February  ^hose  owners  at  Singapore  received  certain  in- 
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formation  as  to  the  condition  of  the  ship,  and  they  did  not 
in  fact  receive  any  material  additional  information  after  that 
time,  and  upon  that  very  information  which  they  received 
they  did  eventally  act,  in  resolving  to  abandon  the  ship  and 
in  giving  notice  of  abandonment,  if  any  notice  wasever  given. 
It  is  clear  that,  unless  they  were  otherwise  excused,  on  the 
7th  of  February  they  had  such  information  with  regard  to  this 
ship  as  showed  that  she  was  in  imminent  danger  of  becom- 
ing a  total  loss,  and  that  at  that  time  they  were  bound  to 
act  upon  it,  and  to  make  up  their  minds  whether  they  would 
abandon  or  not,  and  if  they  made  up  their  minds  to  aban- 
don, to  give  notice  of  abandonment.  That  being  the  state 
ot  things,  on  the  7th  of  February  the  ship  was  not  sold. 
Therefore  the  case  is  not  within  the  rule  in  Rankin  v.  P<ji- 
ier{').  They  did  not  receive  notice  of  such  damage  as  made 
it  imminent  that  the  ship  might  become  a  total  loss,  and  at 
the  same  time  notice  that  the  ship  was  sold,  but  they  re- 
reived  the  information  of  the  damage  that  had  happened  to 
the  ship  before  they  received  information  that  the  ship  was 
sold.  iBut  it  is  said  that  at  that  time  the  ship  was  in  such  a 
condition  that,  before  any  answer  to  a  notice  of  abandon- 
ment could  be  received  from  the  underwriter,  a  reasonable 
wan  might  have  sold  her.  I  do  not  enter  into  that  con- 
sideration, because  that  is  not  the  rule  by  wtiich  the  case  is 
governed.  It  was  said  that  the  assured  ought  to  have  sent 
forward  the  information  by  telegraph.  If  the  telegraph 
was  in  use  and  known  by  the  majority  of  persons  in  busi- 
ness to  be  in  use  between  Singapore  and  Europe,  it  is  clear 
the  information  ought  to  have  been  telegraphed  to  the  under- 
writer in  London,  but  if  that  was  not  so,  then  it  would 
be  justifiable  to  send  the  information  to  Europe  by  letter; 
but  however  that  may  be,  there  is  no  evidence  to  justify  a 
jury  in  saying  that  the  ship  would  actually  have  perished 
as  a  ship  before  an  answer  could  be  returned.  Therefore  it 
seems  that  that  point  which  has  been  put  to  us  did  not  arise 
in  this  case.  It  would  appear  the  owners  had  notice  of  the 
imminent  danger  of  the  ship  on  the  7th  of  February,  and 
the  case  is  not  brought  within  Jiarikin  v.  Potter  {*);  there- 
fore the  owners  ought  to  have  given  notice  of  abandonment 
478]  immediately  *after  the  7lh  of  February.  They  ought 
to  have  sent  forward  that  notice  unless  circumstances  pre- 
vented them.  When  I  say  that  they  were  bound  to  send 
notice  immediately  to  the  underwriters,  it  must  be  subject 
to  this,  that  if  there  was  no  post  for  a  fortnight,  "imme- 
diately" then  is  extended  into  a  fortnight ;  but  they  would 
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have  no  right  to  let  a  post  pass,  neither  would  they  have 
any  right  to  do  what  they  did,  which  was  not  to  send  notice 
to  the  underwriters,  not  to  send  notice  to  an  agent  to  inform 
the  underwriters,  not  to  send  instructions  to  anybody  to 
abandon  the  ship,  but  to  send  forward  a  mere  report  stat- 
ing the  circumstances  about  the  ship  to  their  co-owner  at 
Zurich,  not  to  tell  him  to  abandon,  but  leaving  it  to  him  to 
consider  whether  he  would  abandon  or  not.  The  owners  at 
Singapore  might  have  intended  to  act  in  perfect  good  faith 
to  the  underwriters,  but  they  made  this  mistake :  instead  of 
sending  to  the  underwriters  or  to  the  agent  of  the  under- 
writers notice  of  their  intention  to  abandon,  they  did  neither 
one  nor  the  other,  but  they  only  sent  forward  a  communica- 
tion to  their  co-owner,  in  order  that  he  should  determine 
whether  he  would  abandon  or  not.  They  failed  to  send 
notice  of  abandonment,  and  the  question  does  not  arise  of 
within  what  time  notice  of  abandonment  was  given.  But 
it  was  assumed  by  Lord  Coleridge,  C.  J.,  and  therefore  we 
must  take  it,  either  that  on  the  11th  of  March  the  under- 
writers received  the  notice,  or  that  it  was  on  the  11th  of 
March  the  assured  resolved  to  send  and  did  send  the  notice ; 
but  even  if  the  underwriters  received  it  on  the  11th  of 
March,  there  is  the  fatal  gap  between  the  time  when  the 
owners  at  Singapore  received  that  information  and  the  time 
when  the  owner  at  Zurich  made  up  his  mind  to  act  upon  it. 
It  was  the  owners  at  Singapore  who  ought  to  have  acted, 
and  they  ought  either  on  the  7th  or  by  the  next  post  or  the 
next  telegraph  to  have  sent  forward  notice  to  the  under- 
writers, or  at  all  events  instructions  to  some  agent  of  theirs 
to  give  notice  to  the  underwriters,  because  the  only  mode  of 
abandonment  in  cases  of  marine  insurance  is  to  give  notice 
of  abandonment,  and  the  assured  is  bound  to  give  notice. 
It  is  the  notice  which  is  the  symbol  of  the  abandonment. 
That  notice  must  be  given  within  a  particular  time.  In  this 
case  it  is  obvious  it  was  not.  Therefore,  although  it  must 
be  assumed  there  were  circumstances  which  entitled  the 
*assnred  to  treat  the  loss  as  a  total  loss,  and  although  [479 
it  must  be  taken  that  at  some  time  or  other  he  did  give 
notice  of  abandonment,  yet  in  my  opinion  the  evidence  was 
beyond  dispute  that  he  did  not  ^ve  notice  of  abandonment 
at  the  proper  time,  and  the  giving  notice  in  proper  time, 
unless  some  excuse  exists,  is  a  condition  precedent.  No 
such  excuse  existed  in  this  case.  Therefore  Lord  Coleridge 
was  right  in  saying  that  the  plaintiff  could  not  recover. 
The  judgment  of  the  Common  Pleas  Division,  with  great 
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deference,  was  wrong.  The  court  carried  the  words  of 
Lord  Blackburn  in  the  opinion  which  he  gave  in  Rankin  v. 
Potter  {^)  too  far.  They  carried  them  further  than  the  de- 
cision required,  and  I  cannot  help  thinking  they  carried 
them  further  than  Lord  Blackburn  intended  them  to  be  car- 
ried.    This  appeal  must  therefore  be  allowed. 

Cotton,  L.  J.:  This  is  an  action  upon  a  policy  of  marine 
insurance,  and  the  question  we  have  to  consider  is  whether 
Lord  Coleridge,  C.  J.,  was  right  iri  saying  there  was  no  ques- 
tion for  the  jury,  and  that  the  plaintiff  could  not  recover  for 
a  constructive  total  loss,  on  the  ground  that  he  had  not 
given  notice  of  abandonment.  The  Common  Pleas  Division 
decided  that  the  case  ought  to  go  down  for  a  new  trial,  in 
order  as  I  understand  their  decision,  that  the  jury  might  be 
asked  whether  or  no,  if  notice  of  abandonment  had  been 
given,  it  would  have  been,  in  the  result,  of  any  use  to  the 
underwriters.  Although  the  claim  was  for  a  total  loss,  yet 
the  ship  existed  as  a  ship,  notwithstanding  the  damage  it 
had  sustained.  For  the  purpose  of  our  decision,  we  must 
consider  the  damage  was  such  that  the  shipowner  was  enti- 
tled to  treat  it  as  a  constructive  total  loss,  and  on  that  foot- 
ing to  claim  on  the  policy  as  for  a  total  loss.  A  ''construc- 
tive total  loss"  is  when  the  damage  is  of  such  a  character 
that  the  assured  is  entitled,  if  he  thinks  fit,  to  treat  it  as  a 
total  loss.  When,  as  in  the  present  case,  the  assured  elects 
to  treat  the  loss  as  a  total  loss,  he  is  bound  to  transfer  to  the 
underwriters  the  subject-matter  insured.  The  general  rule 
is  that  he  must,  as  soon  as  he  has  the  information  which 
enables  him  to  make  his  election,  give  notice  to  the  under- 
writers that  he  has  so  elected.  That  rule  is  founded  upon 
480]  two  ^grounds:  when  the  assured  has  once  elected  to 
treat  the  loss  as  a  total  loss,  the  underwriters  can  insist  upon 
his  abiding  by  the  election,  so  as  to  enable  them  to  take  the 
benefit  of  any  advantage  which  may  arise  from  the  thing 
insured.  Therefore  the  object  of  notice,  which  is  entirely 
dilBferent  from  abandonment,  is  that  he  may  tell  the  under- 
writers at  once  what  he  has  done,  and  not  keep  it  secret  in 
his  mind,  to  see  if  there  will  be  a  change  of  circumstances. 
There  is  another  reason  :  the  thing  in  various  ways  may  be 
profitably  dealt  with,  as  the  ship  was  in  this  case.  There- 
fore, the  second  reason  for  requiring  notice  of  abandonment 
to  be  given  to  the  underwriters  is,  that  they  may  do,  if  they 
think  fit,  what  in  their  opinion  is  best,  and  make  the  most 
they  can  out  of  that  which  is  abandoned  to  them  as  the  con- 
sequence of  the  election  which  the  assured  has  come  to. 
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How,  then,  can  the  plaintiff  say  that  it  was  not  necessary  in 
the  present  case  to  give  notice  of  abancTonment? 

It  is  suggested  that,  if  the  jury  should  find  that  the  notice 
would  have  been  useless,  that  excuses  the  assured  from 
giving  such  notice.  It  is  unnecessary  to  consider  what 
would  be  the  result  if,  at  the  time  the  assured  received 
notice  of  those  facts  which  led  him  to  treat  it  as  a  construc- 
tive total  loss,  he  also  knew  that  the  circumstances  were 
such  that,  if  he  communicated  with  the  underwriters  and 
waited  for  their  answer  before  taking  any  action,  the  thing 
insured  would  cease  to  exist  and  be  entirely  lost.  I  think 
so,  because,  although  it  was  suggested  that  there  was  such 
stringent  necessity  in  this  case  for  the  sale  of  the  ship,  that 
if  it  had  not  been  sold  it  would  have  perished,  there  is  no 
evidence  to  support  the  contention  that  the  ship  was  in  this 
imminent  danger. 

Tlierefore,  the  question  must  be  considered  upon  the 
assumption  that  there  being  no  such  stringent  necessity  for 
selling  the  ship  to  save  her  from  being  entirely  lost,  a  jury 
might  possibly  find  that  communicating  with  the  underwrit- 
ers would  have  produced  no  useful  result.  It  was  suggested 
that  it  followed  from  Rankin  v.  Potter  i^)  that  if  the  notice 
of  abandonment  was  of  no  use  to  the  underwriter,  the 
assured  was  excused  from  giving  it,  but,  in  my  opinion, 
nothing  that  was  said  by  the  learned  Lord  who  moved  the 
judgment  of  the  House,  or  by  any  of  the  judges,  supports 
tliat  contention.  In  that  case,  the  policy  in  question  was  a 
policy  on  *freight,  and  at  the  time  the  assured  [481 
received  notice  of  the  loss,  he  also  received  notice  that  it  was 
impossible  to  earn  the  freight,  and  they  decided  that  if  at 
the  time  when  the  assured  received  information  to  enable 
liim  to  claim  for  a  total  loss,  he  also  hears  that  the  thing  has 
been  sold  or  gone  out  of  his  power,  that  does  excuse  notice 
of  abandonment,  but  they  decided  no  more  than  that. 
There  is  nothing  in  the  observations  of  Blackburn,  J.,  which 
can  possibly  be  construed  to  mean  that,  where  the  assured 
has  m  his  possession  the  thing  insured  at  the  time  when  he 
received  notice  of  the  facts,  he  then  is  excused  from  giving 
notice  of  abandonment  to  the  underwriters. 

On  principle,  ought  we  to  carry  what  was  laid  down  in 
Rankin  v.  Potter  i^  iMxWi^r  than  that  case  has  carried  it  I 
In  my  opinion,  no.  All  the  grounds  upon  which  the  rule 
requiring  notice  of  abandonment  to  be  given  is  based  apply 
equally  in  this  case,  even  although  the  jury  might  find  that 
iu  the  ultimate  result  notice  of  abandonment  would  have 
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produced  no  good  result  to  the  underwriters.  The  object  is, 
as  I  have  pointed  out  before,  to  communicate  to  the  under- 
writers that  decision  at  which  the  assured  has  arrived  at  the 
earliest  possible  moment^  so  as  to  render  it  impossible  for 
him,  having  formed  that  decision,  to  retract  it,  and  in  order 
that  he  must  not  be  allowed  to  run  the  chance  of  events,  and 
to  abstain  from  giving  notice,  and  afterwards  excuse  him- 
self by  saying,  "If  1  had  given  notice  the  underwriters 
would  have  got  no  benefit  from  it;"  and  from  the  other 
ground  on  which  notice  is  required  it  equally  follows  that  it 
must  not  be  left  to  the  jury  to  say  whether  or  no  notice 
would  be  useful.  Suppose,  for  various  reasons,  the  ship  in 
this  case  had  not  been  sold  for  two  or  three  months,  it  is 
obvious,  if  there  had  been  notice  to  the  underwriters,  they 
might  have  done  something,  and  we  must  not  depart  from 
the  general  rule  laid  down  for  all  cases  simply  because  in  a 
particular  case  a  jury  might  find  that  notice  would  have 
produced  no  good  result.  I  think,  that  where  the  assured 
at  the  time  he  receives  the  information  on  which  he  is  bound 
to  make  his  election  has  the  thing  insured  in  his  power  or 
under  his  control,  he  is  bound  to  give  notice  to  the  under- 
writers. I  give  no  opinion  upon  the  question  which  arises 
482]  when  the  state  of  the  thing  insured  is  *such  that  be- 
fore the  communication  could  have  reached  the  underwrit- 
ers it  must,  so  far  as  human  probability  goes,  have  ceased  to 
be  in  specie. 

In  my  opinion  therefore  it  was  necessary  that  due  notice 
should  be  given  to  the  underwriters.  Was  notice  given? 
The  facts  are  that  one  of  the  owners  of  this  vessel  was  at 
Singapore  and  had  full  authority  to  act  for  his  co-owners. 
It  is  snown  that  he,  in  a  letter  of  the  7th  of  February  to  the 
master  of  the  ship,  does  tell  him  to  follow  the  advice  of 
those  who  have  surveyed  the  vessel  and  sell.  This  owner 
being  at  Singapore,  received,  on  the  7th  of  February,  infor- 
mation of  the  survey  which  had  then  taken  place,  and  that 
survey  and  that  letter  which  he  received  on  the  7th  of  Feb- 
ruary did  give  him  not  only  all  the  information  necessary  to 
enable  him  to  make  his  election  ;  but  the  information  upon 
which,  in  fact,  he  did  make  his  election  to  treat  it  as  a  con- 
structive total  loss.  Then  there  follows  some  direction  to 
get  a  surveyor's  opinion  whether  the  ship  could  or  could 
not,  without  repairs,  come  down  to  Singapore  ;  the  captain 
stated  he  thought  she  could  not,  but  the  owner  wished  it  to 
be  put  in  the  report.  It  is  said  that  showed  he  had  not 
made  his  election  to  abandon,  and  wanted  further  informa- 
tion.    That,  however,  is  not  so ;  for  in  that  letter  he  is  deal- 


Vol.  III.]  COMMON  PLEAS  DIVISION.  325 

Ealteubach  v.  Mackenzie.  _  1878 

in^  with  that  vessel  as  one  that  was  in  future  to  be  dealt 
with  only  for  the  benefit  of  the  underwriters,  and  not  by  the 
owners  for  their  own  benefit. 

There  is  no  evidence  as  to  what  notice  was  given  or  when 
it  was  given,  but  it  seems  to  have  been  conceded  at  the  trial 
that  notice  was  given  on  the  11th  of  March.  If  so,  that  was 
the  first  notice  which  was  given  by  the  assured  to  the  under- 
writer. If  the  letter  of  the  30th  of  January  gave  all  the 
necessary  information  to  the  owner  at  Singapore  which 
enabled  him  to  judge  whether  he  would  elect  to  abandon  or 
not,  then  he  oujjht  at  once,  or  within  a  reasonable  time,  to 
have  given  notice  to  the  underwriters,  and  not  simply  to 
have  sent  that  letter  to  Europe  without  any  instructions, 
and  to  have  left  it  to  the  agent  to  decide  what  he  would  do. 
But,  at  any  rate,  the  letter  of  the  3d  of  February,  received 
on  the  7th,  was  a  letter  which  gave  the  full  information.  I 
am  of  opinion  that  notice  given  on  the  11th  of  March  would 
not  be  given  in  reasonable  time  after  the  7th  of  February. 
I  am  of  opinion  that  the  judgment  of  *LQrd  Cole-  [483 
ridge,  C.J.,  was  right,  and  that  the  question  which  the 
Court  of  Common  Pleas  thought  ought  to  have  been  left  to 
the  jury  ought  not  to  have  been  left  to  them. 

Thesiger,  L.J.:  I  am  of  opinion  that  the  judgment  of 
Iiord  Coleridge,  C.J.,  was  right,  and  should  be  aflBrmed. 
The  plaintiff  seeks  to  recover  in  respect  of  a  constructive 
total  loss.  It  is  impossible,  upon  the  facts  which  have  been 
admitted  at  the  trial,  for  him  to  put  his  case  higher,  and,  on 
the  other  hand,  the  underwriter,  the  defendant,  does  not 
contend  that  the  facts  admitted  were  not  sufficient  to  entitle 
the  assured  to  treat  the  loss  which  did  occur  as  a  construc- 
tive total  loss.  That  being  so,  it  was  incumbent  on  the  as- 
sured to  prove  one  of  two  things :  either  that  he  abandoned 
and  gave  notice  of  the  abandonment  immediately  upon  his 
receiving  full  information  of  the  loss  ;  that  is  to  say,  as  soon 
as  he  bad  before  him  all  the  materials^upon  which  he  might 
properly  be  called  upon  to  make  his*  election  ;  or  that  the 
circumstances  of  this  particular  case  were  such  that  they 
rendered  the  giving  of  notice  of  abandonment  useless  and 
unnecessary. 

Now,  at  the  trial  before  Lord  Coleridge,  C.  J.,  the  plain- 
tiff adopted  the  latter  alternative,  and  it  was  urged  on  his 
behalf  that  the  sale  of  the  vessel,  which  was  the  subject  of 
the  insurance,  iipon  the  23d  of  February,  was  a  reasonable 
and  prudent  safe ;  that  the  communication  of  the  fact  of 
that  sale  being  about  to  take  place  could  not  reach  the  un- 
derwriters in  time  to  enable  them  to  take  any  advantage  of 
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it,  or  to  give  any  orders  in  reference  to  the  vessel,  and  that 
consequently  the  case  was  within  the  decision  in  Rankin  v. 
Potter  (*),  and  therefore  that  notice  of  abandonment  was  not 
necessary.  Lord  Coleridge,  C.J.,  assumed,  as  he  was  bound 
for  the  purpose  of  the  case  to  assume,  that  the  sale  was  rea- 
sonable and  prudent,  but  held,  and  I  am  of  opinion  rightly 
held,  that  notwithstanding  that  fact  it  was  incumbent  upon 
the  assured  to  give  notice  of  abandonment.  Now,  in  the 
first  place,  it  is  to  be  observed  that  at  the  root  of  the  conten- 
tion of  the  assured  lies  the  question  of  fact,  whether  or  not 
it  was  impossible  for  him  to  have  communicated  to  the  un- 
derwriters, in  time  to  enable  them  to  take  any  advantage  of 
484]  the  ^communication,  and  even  upon  that  point  it 
appears  to  me,  and  I  should  be  perhaps  prepared  so  to  de- 
cide if  it  were  necessary  to  decide  the  point,  tnat  the  assured 
has  failed  to  establish  any  such  impossibility.  Upon  the 
7th'of  February  he  received  full  materials  upon  which  to 
exercise  his  election  to  abandon.  A  system  of  telegraphic 
communication  existed,  and  as  far  as  one  can  see  had  ex- 
isted for  some  time  between  Singapore  and  London,  and  it 
was  not  unreasonable,  or  rather  it  was  reasonable,  that  com- 
munication should  be  made  under  certain  circumstances  by 
the  assured  to  the  underwriters.  This  is  made  plain  by  the 
evidence  of  the  plaintiffs  themselves,  because  in  the  letter  of 
the  7th  of  February,  written  by  the  firm  at  Singapore  to  the 
master  of  the  vessel,  they  say  that  in  certain  events  which 
are  mentioned  in  the  letter,  and  to  which  I  need  not  more 
particularly  refer,  they  propose  to  telegraph  to  the  under- 
writers. But  it  appears  to  me  unnecessary  to  decide  this 
case  on  that  question  of  fact,  and  I  will  assume  for  the  pur- 
pose of  the  further  discussion  of  the  case  that  it  might  rea- 
sonably be  said  that  the  question,  whether  or  not  the 
assured  ought  to  have  used  the  telegraphic  communication 
with  the  underwriters,  was  a  question  of  fact  which  ought 
to  have  been  left  to  the  jury,  feut  then  arises  the  question 
whether,  assuming  tlAt  to  be  the  case,  the  facts  proved  at 
the  trial  bring  this  case  within  the  decision  of  Rankin  v. 
Potter  (').  Now,  in  using  the  words,  ''within  the  decision," 
I  do  not  wish  to  be  misunderstood.  I  quite  admit  that  this 
court  is  equally  bound  by  any  principle  of  law  clearly  enun- 
ciated by  the  House  of  Lords  and  treated  by  them  as  the 
basis  of  their  decision,  but  admitting  that  to  the  full,  what 
is  the  principle  which  is  to  be  collected  from  that  case  % 
Putting  it  as  high  as  it  can  possibly  be  put  in  favor  of  the 
plaintiff,  it  seems  to  me  to  come  to  no  more  than  this,  that 

0)  Law  Rep.,  6  U.  L.,  83 ;  5  Eng.  R.,  40.     . 
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lichen  at  the  time  that  the  assured  properly  elects  to  treat  a 
loss  as  a  total  loss,  a  constructive  total  loss,  there  is  no  pos- 
sibility of  the  insurers  deriving  any  advantage  from  the 
notice  of  abandonment ;  in  that  case  the  assured  need  not 
go  through  what  has  been  termed  the  idle  ceremony  of 
giving  such  a  notice.  I  say  putting  the  principle  as  high  as 
it  can  be  put  in  favor  of  the  plaintiff,  because  when  the 
opinions  of  the  learned  law  Lords  in  that  case  are  consid- 
ered *I  think  it  will  be  found  clearly  that  the  prin-  [485 
ciple  laid  down  did  not  even  extend  as  far  as  I  have  sug- 
gested. I  think  it  would  be  convenient,  while  I  am  upou 
that  point,  to  refer  to  two  or  three  passages  of  the  opinions 
of  the  Lords  as  bearing  out  the  view  which  I  have  pro- 
pounded. Lord  Chelmsford  (at  p.  157)  says  this:  "In 
Farnworth  v.  Hyde{')  under  similar  circumstances  of  the 
loss  of  the  ship  insured,  and  of  her  sale  having  reached  the 
assured  at  the  same  time,  it  was  held  that  the  underwriters 
were  liable  for  a  total  loss  without  notice  of  abandonment. 
This  seems  to  place  the  rule  as  to  notice  of  abandonment  on 
a  reasonable  foundation.  No  prejudice  can  possibly  arise 
to  the  underwriters  from  withholding  a  notice  where  it  is 
wholly  out  of  their  power  to  take  any  steps  to  improve  or 
alter  their  position."  Stopping  at  that  point  of  Lord 
Chelmsford's  opinion,  it  is  clear  he  is  not  laj^ing  down  the 
principle  as  an  absolute  principle  to  be  applied  to  all  facts 
and  circumstances,  but  is  laying  it  down  to  be  applied  to  the 
case  when  at  the  time  the  assured  received  notice  of  the  loss, 
he  also  received  notice  that  the  subject-matter  of  the  insur- 
ance was  no  longer  in  specie,  and  therefore,  although  there 
was  something  to  abandon,  that  is  to  say,  the  produce  of  the 
sale,  there  was  no  part  of  the  matter  insured  that  could  by 
any  possibility  be  abandoned  to  the  underwriters.  Then, 
again,  Lord  Colonsay  (at  p.  161)  says  this:  ''I  think  that 
the  reason  of  the  thing  tells  us  that  where  there  is  nothing 
substantially  to  abandon  to  the  party  to  whom  the  notice  of 
the  abandonment  is  given^  and  he  could  gain  nothing  by  it, 
then  it  is  not  necessary  to  give  that  notice."  And  Lord 
Hatherley  (at  p.  165),  alter  dealing  with  the  argument  which 
had  been  urged  on  behalf  of  the  underwriters,  to  the  effect 
that  they  were  under  all  circumstances  and  all  states  of  fact 
to  be  the  judges  whether  notice  of  abandonment  could  or 
could  not  be  of  any  service  to  them,  says:  *'I  apprehend 
that  certainly  no  authority  has  been  cited  to  show  that  this 
notice  of  abandonment  is  to  be  considered  necessary  in  a 
case  where  no  such  advantage  could  possibly  accrue  to  the 
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underwriters.  If  the  vessel  be  not  really  wholly  lost,  if  it 
be  only  a  constructive  total  loss,  as  it  is  termed  (though  that 
is  perhaps  not  a  very  happy  phrase),  occasioned  by  the  im- 
possibility of  effecting  repairs,  the  cost  of  which  will  not  ex- 
486]  ceed  the  whole  value  of  the  *ship  when  repaired,  then 
there  being  something  in  esse  to  be  handed  over  to  the  un- 
derwriters, it  is  necessary  that  they  should  be  informed  of 
this  in  order  that  they  may  have  an  opportunity  of  making 
the  best  use  they  can  of  what  remains."  Further  on  he 
says:  "But  in  this  case  there  is  nothing  suggested  (except 
one  single  point  which  I  will  notice  in  a  moment)  as  to  any 
advantage  that  could  have  been  derived  by  the  underwriters 
from  any  such  notice  of  a  constructive  total  loss  being  given 
to  them  on  the  part  of  those  who  had  insured."  Then  it  is 
said  there  is  something  to  be  collected  from  the  language  of 
Blackburn,  J.,  in  his  opinion  to  the  House  of  Lords,  from 
which  it  may  be  inferred  that  the  principle  laid  down  can  be 
further  extended.  Now,  in  the  ftrst  place,  it  is  to  be  ob- 
served that  the  opinion  of  Blackburn,  J.,  delivered  to  the 
House  of  Lords  is  not  a  binding  authority  upon  us,  and 
although  the  opinion  is  very  valuable  for  the  purpose  of 
guiding  us,  we  have  to  look  at  the  opinions  of  the  Lords, 
and  not  the  opinions  of  the  judges  given  to  the  Lords ;  but, 
at  the  same  time,  I  think  I  m^j  also  say  that  when  the 
whole  opinion  of  Blackburn,  J.,  is  looked  at,  it  does  not 
justify  the  contention  which  has  been  raised  on  behalf  of  the 
plain  tiJBP,  and  without  taking  up  time  by  reading  passages 
from  that  opinion,  I  would  say  that  it  goes  no  further  than 
the  opinions  of  the  Lords  themselves ;  that  where  at  the 
the  time  that  the  assured  receives  notice  of  the  loss  and  has 
to  exercise  his  election  to  abandon,  there  is  no  part  of  the 
subject-matter  of  the  insurance  to  abandon,  and  therefore 
no  possibility  of  an  advantage  to  the  underwriters  if  they 
did  receive  the  notice  ;  in  that  case  the  assured  may  be  dis- 
charged from  the  onus,  which  otherwise  would  lie  upon 
him,  of  giving  a  notice  of  abandonment ;  and  when  one  con- 
siders the  lengths  to  which  the  principle  might  be  carried  if 
the  argument  on  the  part  of  the  plaintiff  in  this  case  could 
be  supported,  I  think  that,  in  the  absence  of  authority,  it  is 
impossible  to  hold  that  it  would  be  proper  to  find  in  favor  of 
that  contention.  One  can  see  that  if  at  any  moment  an  as- 
sured, who  is  entitled  to  treat  a  loss  as  a  constructive  total 
loss,  may  at  the  same  time  absolve  himself  from  the  neces- 
sity of  giving  notice  of  abandonment  by  selling  the  vessel, 
which  although  a  prudent  course  is  not  a  necessary  course, 
it  would  lead  to  the  greatest  danger  of  frauds  upon  the  un- 
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derwrlters,  and  at  all  events  *to  very  considerable  [487 
inconvenience  in  reference  to  policies  of  marine  insurance. 

Now  what  are  the  facts  in  this  case  ?  I  have  not  heard 
any  evidence  whatever  which  has  been  put  before  Lord  Cole- 
ridge, C.  J.,  or  which  has  been  put  beiore  us,  to  the  effect 
that  there  was  any  absolute  necessity  for  the  sale  of  this 
vessel,  and  although  it  is  admitted  that  the  vessel  was  a  con- 
structive total  loss  iu  this  sense,  that  the  cost  of  repairs  to 
the  vessel  would  be  greater  than  the  value  of  the  vessel 
when  repaired,  I  cannot  trace  any  evidence  to  the  effect,  that 
if  the  sale  of  that  vessel  had  been  postponed  even  for  two 
or  three  or  four  months,  she  would  have  ceased  to  exist  in 
specie  or  that  the  loss  from  a  constructive  total  loss  would 
have  become  an  actual  total  loss.  If  that  be  so,  then  upon 
principle  and  authority  it  appears  to  me  that  the  plaintiff 
is  not  entitled  to  use  the  fact  of  that  sale  as  a  reason  for  ex- 
cusing himself  from  giving  a  notice  of  abandonment. 

Then  the  only  remaining  question  which  has  also  been 
argued  before  us,  although  it  does  not  appear  to  have  been 
raised  before  Lord  Coleridge,  C.  J.,  at  the  trial,  is,  that  the 
plaintiff  did,  as  a  matter  of  fact,  elect  to  abandon  within  a 
reasonable  time,  and  did  give  notice  of  abandonment  to  the 
underwriters  also  within  a  reasonable  time. 

Now,  how  stand  the  facts  upon  that  question  ?  For  the 
purposes  of  the  trial,  and  for  the  purposes  of  the  judgment 
of  Lord  Coleridge,  C.  J.,  an  imaginary  date  of  giving  notice  of 
abandonment,  namely,  the  date  of  the  11th  of  Sfarch,  appears 
to  have  been  taken  by  both  parties  as  a  datum,  but  in  point 
of  fact  no  notice  was  given  at  smy  such  date,  and  both  par- 
ties when  arguing  before  us  have  gone  behind  that  date ; 
and  while  on  the  part  of  the  plaintiff  it  has  been  contended 
that  really  notice  of  abandonment  was  given  at  an  earlier 
date,  and  immediately  upon  the  receipt  of  full  information 
of  the  loss,  upon  the  part  of  the  defendants  it  has  been  urged 
that  no  notice  of  abandonment  was  given  by  any  earlier 
communication  than  the  letter  of  the  27th  of  February, 
which  was  written  by  the  plaintiff's  firm  at  Singapore ;  and 
when  the  other  letters,  namely,  those  of  the  31st  of  January 
and  the  7th  of  February, — which,  be  it  observed,  were  not  let- 
ters sent  to  the  agents  of  the  assured  in  London  for  the  pur- 
Eose  of  *being  communicated  to  the  underwriters,  [488 
ut  were  letters  sent  to  the  plaintiff  on  the  record  at  Zu- 
rich ; — when  the  terms  of  those  letters  are  read  and  con- 
sidered, it  is  obvious  that,  so  far  from  those  being  letters 
suggesting  to  him  the  giving  notice  of  abandonment,  they 
were  only  letters  giving  him  such  information  as  the  plain- 
30  Eng.  Rep.  42 
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tiffs  firm  at  Singapore  themselves  had,  with  the  statement 
that  he  would  receive  further  information,  as  they  themselves 
received  it,  and  it  appears  to  me  clear  that,  even  if  the  letter 
of  the  27th  of  February  itself  can  be  considered  as  a  notice 
of  abandonment,  that  at  all  events  is  the  first  notice  which 
can  be  said  to  have  been  given  to  the  underwriters. 

Let  us  examine  the  matter  further.  On  the  7th  of  Febru- 
ary the  plaintiffs  firm  at  Singapore  had  full  information  as 
to  the  loss  and  all  the  materials  upon  which  they  might  per- 
haps have  relied  to  elect  whether  they  would  abandon,  in 
other  words,  whether  they  would  treat  the  loss  which  had 
been  sustained  as  a  partial  loss  or  as  a  constructive  total  loss. 
I  need  not  refer  more  in  detail  to  the  letter  written  by  the 
Singapore  firm  to  the  master  of  the  ship.  I  would  merely 
say  that  the  whole  purport  and  scope  of  that  letter  shows 
that  while  they  were  considering  the  question  of  a  complete 
condemnation  of  the  vessel  with  reference  to  the  further 
question,  whether  the  vessel  should  be  taken  to  Singapore 
and  there  repaired  on  behalf  of  the  underwriters,  so  far  as 
regards  the  question  of  constructive  total  loss,  the  plaintiffs 
firm  themselves  considered  that  they  had  had  full  information 
as  to  the  nature  of  the  loss,  and  such  information  as  they 
.were  prepared  to  act  upon  in  treating  that  loss  as  a  construc- 
tive total  loss.  If  that  be  so,  then  the  plaintiff  is  in  this 
dilemma,  either  he  elected  to  abandon  on  the  7th  of  Febru- 
ary, or  concurrently  with  the  order  for  sale,  or  the  sale  on 
the  23d  of  February,  or  not  till  after  that  sale.  If  he  elected 
to  abandon  on  the  7th,  then  no  facts  have  been  proved  on 
the  part  of  the  assured  to  account  for  the  delay  between  the 
7th  of  February,  when  the  assured  elected  to  abandon,  and 
the  27th  of  February,  when  for  the  first  time  he  sent  for- 
ward the  notice  of  abandonment.  On  the  other  hand,  if  we 
take  the  date  of  the  23d  of  February  as  the  date  of  the  elec- 
tion to  abandon,  and  d fortiori  if  we  take  any  date  after  the 
sale  on  the  23d  of  February,  then  the  plaintiflE  is  in  this  difli- 
489]  culty,  the  assumption  is  *that  he  had  full  materials 
upon  which  to  elect  to  abandon  upon  the  7th  of  February, 
therefore  he  was  called  upon  to  elect  to  abandon  on  that 
day,  and  if  he  did  not  elect  to  abandon  till  the  23d,  still 
more  if  he  did  not  elect  to  abandon  till  a  later  day,  then 
that  election  to  abandon  was  too  late,  and  if  the  election  to 
abandon  only  took  place  after  the  sale,  then  it  follows  that 
the  sale  was  a  determination  of  their  election  as  against  the 
idea  of  the  loss  being  treated  as  a  constructive  total  loss. 

For  these  reasons  it  appears  to  me  that  the  onus  of  proof 
being  upon  the  plaintiff,  he  failed  to  give  any  evidence  to 
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show  that  he  elected  to  abandon,  or  gave  notice  to  abandon 
within  a  reasonable  time,  and  as  he  gave  no  evidence  to 
justify  Lord  Coleridge,  C.J.,  in  leaving  the  matter  to  the 
jnry  to  decide,  Lord  Coleridge's,  C.J.,  judgment  was  right, 
and  the  court  below  were  wrong  in  holding  that  the  matter 
should  go  down  for  a  new  trial. 

Judgment  reversed. 

Solicitors  for  plaintiff:  Parker  &  Clarke. 
Solicitors  for  defendant :  Hollams^  Son  &  Coward. 


[3  Common  Pleas  Division,  492.] 

June  3,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*Charle5  V.  Taylor,  Walker  &  oo.         [492 

Master  and  Servant — Common  Employment — Concealed  Danger, 

The  defendants  were  brewers,  having  upon  the  river  T.  a  wharf,  where  coals  were 
discharged  to  be  nscd  in  their  business.  The  plaintiff  was  hired  by  A.,  to  assist  in 
unloading  a  barge  at  the  wharf  of  the  defendants.  The  plaintiff  and  A.,  with  other 
raijn,  formed  a  gang,  the  members  of  which  were  paid  by  the  defendants,  at  the  rate 
of  1«.  9</.  for  every  ton  of  coals  discliarged ;  one  of  the  men  was  to  receive  from  the 
defendants  the  money  due  for  unloading  the  barge  and  to  distribute  payment  amongst 
them;  the  defendants  alone  had  power  to  dismiss  the  plaintiff.  "Whilst  the  plaintiff 
■was  enjraged  in  unloading  the  barge,  a  servant  of  the  defendants',  who  was  Engaged 
iir  moving  some  barrels,  negligently  let  one  of  them  slip  upon  an  upraised  flap, 
which  fell  and  caused  the  plaintiff  injury.  The  plaintiff  had  frequently  been  at  the 
8p<»t  when  the  barrels  were  being  moved  : 

Held,  that  the  defendants  were  not  liable  to  compensate  the  plaintiff  for  the  injury 
sustained  by  him ;  for  A.  held  the  position  of  a  foreman  and  not  of  a  contractor,  and 
the  plaintiff  was  servant  to  the  defendants,  and  he  was  engaged  in  a  common  em- 
ployment with  the  servant,  by  whose  negligence  the  injury  happened,  and  there  was 
no  concealed  danger. 

Action*  to  recover  damages  for  bodily  injury  caused  by 
the  negligence  of  the  defendants'  servants. 

The  cause  came  on  for  trial  during  the  Hilary  Sittings 
(Feb.  27),  1878,  in  Middlesex,  when  it  appeared  that  the  de- 
fendants were  *brewers  carrying  on  business  at  Lime-  [493 
house,  and  that  their  brewery  adjoined  the  river  Thames ; 
for  the  purposes  of  their  business  they  used  coals  brought 
in  barges  to  a  wharf  belonging  to  them.  The  plaintiff  was 
one  of  a  gang  of  "lumpers,"  that  is,  of  men  who  under- 
took to  unload  the  barges  upon  being  paid  by  the  "lump," 
that  is,  as  for  piece-work;  the  rate  of  payment  was  Is.  9d. 
per  ton ;  the  money  due  to  the  gang  was  paid  by  the  de- 
fendants to  one  of  the  gang,  who  afterwards  distributed  it 
amongst  them.     Upon  the  day  of  the  accident,  whereby  the 
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plaintiff  was  injured,  he  had  been  hired  as  a  "lumper"  hy 
a  laborer  in  the  employ  of  the  defendants,  named  Ansell,  to 
unload  a  barge  of  coals  at  the  defendants'  wharf.  At  the 
moment  of  the  accident,  the  plaintiff  was  carrying  a  sack  of 
coal  upon  his  back  on  to  the  wharf  up  the  stairs  covered  by 
the  flap  which  fell  upon  him.  The  remaining  facts  of  the 
case  are  sufficiently  stated  in  the  judgment  of  Lopes,  J., 
hereafter  set  out.  The  defendants  consented  that  the  dam- 
ages should  be  assessed  against  them  at  £160  if  the  action 
should  be  in  law  maintainable. 

Kemp,  Q.C.,  2LndWilliams,  for  the  plaintiff. 

Dapi  Q.C.,  and  M  BaggaUay^  for  the  defendants. 

March  6.     Judgment  was  delivered  by 

Lopes,  J.:  This  was  an  action  brought  to  recover  com- 
pensation on  account  of  the  defendants'  negligence.  It  ap- 
peared that  the  plaintiff  on  the  19th  of  February,  1876,  was 
employed  in  discharging  at  the  defendants'  wharf  some 
coals  to  be  used  in  their  brewery,  and  whilst  he  was  so  en- 
gaged, a  servant  of  the  defendants,  who  was  moving  the 
defendants'  baiTels,  let  a  barrel  slip  from  a  pulley,  which 
came  across  a  flap,  broke  the  chain  supporting  the  flap,  and 
caused  the  flap  to  strike  the  plaintiff,  whereby  he  was  seri- 
ously in j  ured.  The  plaintiff  had  frequently  before  been  at  the 
same  spot  when  the  barrels  were  being  moved.  It  appeared 
that  the  plaintiff  had  been  hired  to  discharge  the  coals  by  a 
laborer  called  Ansell,  in  the  defendants'  employ;  the  de- 
fendants, however,  paid  the  plaintiff,  and  the  defendants 
only  could  dismiss  him.  The  defendants  consented  to  a  ver- 
dict for  £150.  Judgment  was  reserved,  and  it  was  agreed 
that  I  might  draw  inferences  of  fact. 

494]  *The  only  question  is,  whether  the  nature  of  the 
plaintiff's  employment  was  such  as  to  make  him  and  the 
servant,  by  whose  negligence  he  suffered,  servants  in  a  com- 
mon employment  within  a  rule,  which  exempts  the  employer 
from  responsibility  to  his  servant  for  the  consequences  of 
the  negligence  of  a  servant  in  a  common  employment. 

It  was  argued  on  the  part  of  the  plaintiff,  that  he  was  in 
the  employment  of  Ansell  and  not  of  the  defendants.  In 
support  of  this  contention,  AbraJiamy,  Reynolds  {^)  was 
relied  upon.  The  present  case  is  very  distinguishable  ;  the 
plaintiff  in  that  case  was  the  servant  of  the  carrier  and  not 
of  the  defendants.  This  case  is  more  like  Wiggettv,  J^ox{*) 
where  the  defendants,  have  contracted  for  the  erection  of 
the  Crystal  Palace,  entered  into  agreements  with  five  other 

0)  6  II.  &  N.,  143.  («)  11  Ex.,  832;  25  L.  J.  (Ex.),  188. 
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persons  for  the  erection  of  portions  of  the  work,  and  the  sub- 
contractors engaged  the  services  of  the  deceased  Wiggett. 
But  it  was  proved  that  the  deceased  was  paid  by  the  defend- 
ants, and  the  defendants  had  power  to  dismiss  him  though 
engaged  by  the  contractor ;  it  was  held  that  the  plaintiff 
was  the  servant  of  the  defendants.  The  present  case  is  a 
much  stronger  case,  for  there  is  no  pretence  for  saying  that 
Ansell  was  a  contractor.  It  is  clear  that  the  plaintiff  was 
in  the  employ  of  the  defendants,  and  not  of  Ansell. 

With  regard  to  the  question  of  common  employment  I  am 
unable  to  distinguish  this  case  from  Morgan  v.  Yale  of 
Neath  Ry.  Co,  (').  I  think  that  the  plaintiff  in  accepting 
an  employment  to  work  at  the  wharf,  where  the  barrels  were 
being  moved,  where  he  had  often  in  similar  circumstances 
worked  before,  accepted  an  employment  which  of  necessity 
must  have  exposed  him  to  risk  from  the  carelessness  of  those 
moving  the  casks  in  the  vicinity  of  the  flap,  and  that  he 
must  be  considered  as  between  himself  and  his  employers 
to  have  taken  upon  himself  that  risk. 

There  will  therefore  be  judgment  for  the  defendants. 

The  plaintiff  appealed. 

June  3.  BuckniU^  for  the  plaintiff,  contended  first,  that 
the  plaintiff  at  the  time  of  receiving  the  injury  was  not  ser- 
vant to  the  defendants,  and  as  to  this  cited  Wiggett-^.  JFox{*) ; 
Murray  *v.  Curriei^) ;  Rourke  v.  White  Moss  Col-  [495 
liery  Co.  (*) ;  Swainson  v.  North  Eastern  Ry.  Co.  (*) ;  sec- 
ondly, that  the  plaintiff  was  not  a  fellow  servant  to,  and 
was  not  engaged  in  a  common  employment  with,  the  de- 
fendants' servant,  by  whose  negligence  the  injury  happened, 
and  as  to  this,  he  cited  Bartonshill  Coal  Co,  v.  McOuireC); 
Morgan  v.  Vale  of  Neath  Ry.  Co. (*) ;  Wilson  v.  Merry {) ; 
Smith  V.  Steele  (•) ;  Levell  v.  Howell  (*) ;  Woodley  v.  Metro- 
politan District  Ry.  Co.  ('*) ;  thirdly,  that  the  danger  to 
which  the  plaintiff  was  exposed  was  concealed,  for  he  could 
not  be  supposed  to  have  contemplated,  at  the  time  of  enter- 
ing upon  the  employment,  the  accident  which  actually  hap- 
pened. 

Day^  Q-C,  and  Erskine  Pollock^  for  the  defendants, 
cited  Abraham  v.  Reynolds  {'^). 

Brett,  L.  J.:    The  plaintiff's  counsel  has  argued  this  case 

(»)  Law  Rep.,  I  Q.  B.,  149.  (^  Law  Rep.,   1  Sc.  Ap.,  826. 

(»)  11  Ex.,  882;  26  L,  J.  (Ex.),  188.  («)  Law  Rep.,  10  Q.  B.,  126;  11  Eng. 

O  Law  Rep..  6  C.  P.,  24.  R.,  194. 

{*)  2  C.  P.  D.,  206  ;  20  Eng.  R,  469.  (»)  1  C.  P.  D.,  161 ;  16  Eng.  R.,  601. 

(*)  3  Ex.  D..  841.  ('«)  2  Ex.  D.,  384. 

(«)  3  Macq.,  800.  (")  6  H.  A  N.,  143. 
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with  great  ability,  nevertheless  we  must  uphold  the  judg- 
ment of  Lopes,  J. 

As  to  the  first  point,  whether  the  plaintiff  was  servant  to 
the  defendants,  1  wish  to  remark,  that  by  agreement  of  the 
parties  the  facts  were  left  to  Lopes,  J.,  in  order  that  he,  act- 
ing as  a  jury,  might  find  what  they  were.  It  is  not  for  us 
to  consider  whetlier  we  should  have  found  as  he  did,  but 
whether  his  finding  is  so  far  wrong  that  we  ought  to  set  it 
aside ;  and  I  think  that  we  ought  not  to  dissent  from  it. 
Ansell  swore  that  he  was  a  ''lumper"  working  at  the 
wharves  along  the  river  side,  and  that  the  terms  agreed  upon 
between  himself  and  the  defendants  were  that  he  should  get 
the  barge  discharged  and  should  be  paid  at  the  rate  of  1*. 
9d.  for  every  ton  that  was  unloaded,  he  managing  every- 
thing necessary  to  perform  that  laborious  employment.  He 
selected,  as  he  liked,  the  men  who  were  to  work  under  him  ; 
but  they  were  to  work  as  if  he  were  foreman  :  such  was  the 
nature  of  the  employment,  that  he*  could  not  dismiss  any 
workman  without  reference  to  the  defendants.  Lopes,  J., 
496]  was  justified  in  saying  that  Ansell  *was  not  a  con- 
tractor, but  a  servant  to  the  defendants ;  he  was  paid  not  as 
master- workman,  but  as  foreman.  I  think  Lopes,  J.,  right 
as  to  the  nature  of  Ansell's  employment  as  "lumper,"  and 
it  follows  that  the  plaintiflE  was  servant  to  the  defendants ; 
the  case  before  us  is  one  where  a  servant  has  been  injured 
by  a  servant  of  the  same  employers. 

The  second  point  was,  that  although  the  plaintiff  might  be 
a  servant  to  the  defendants,  nevertheless  he  was  not  a  fel- 
low servant  with  the  man  by  whose  negligence  the  accident 
happened.  Many  cases  have  been  cited  to  us  for  the  pur- 
pose of  showing  what  is  the  principle  upon  which,  if  a  ser- 
vant is  guilty  of  negligence  causing  bodily  harm,  his  master 
is  held  liable  to  a  stranger,  but  not  to  a  servant  engaged  in 
a  common  undertaking  with  that  other  servant.  It  is  not  for 
us  sitting  as  judges  to  criticise  the  law ;  but  we  must  some- 
times look  out  for  the  principles  upon  which  it  is  founded. 
Many  views  upon  the  subject  before  us  have  been  expressed ; 
they  are  certainly  not  identical,  although  they  may  not  l)e 
inconsistent  with  each  other.  Upon  the  present  occasion  it  is 
unnecessary  to  ascertain  the  true  principle,  but  in  general 
the  master  is  not  liable.  I  shall  now  enunciate  one  principle 
relating  to  the  question ;  I  do  not  say  there  may  not  be 
more.  It  is  this :  when  the  two  servants  are  servants  of  the 
same  master,  and  where  the  service  of  each  will  bring  them 
so  far  to  work  in  the  same  place  and  at  the  same  time  that 
the  negligence  of  one  in  what  he  is  doing  as  part  of  the  work 


VoL  III.]  COMMON  PLEAS  DIVISION.  335 

Charles  v.^  Taylor.  1878 

which  he  is  bound  to  do  may  injure  the  other  whilst  doing 
the  work  which  he  is  bound  to  ao,  tlie  master  is  not  liable 
to  the  one  servant  for  the  negligence  of  the  other.  This  is  a 
formula,  though  not  the  only  one.  Let  me  apply  this  for- 
mula to  the  facts  before  us;  the  service  of  the  plaintiflE 
would  compel  him  to  work  at  the  same  time  and  in  tne  same 
place  as  the  servant  engaged  in  moving  the  barrels,  so  that 
the  negligence  of  the  latter  in  moving  the  defendants'  bar- 
rels might  injure  the  plaintiflP  whilst  engaged  in  unloading 
the  .barge ;  the  negligence  of  the  one  in  his  work  might 
cause  injury  to  the  other  whilst  employed  in  his  work.  I 
think  that  Lopes,  J.,  was  right  in  holding  that  the  defend- 
ants, who  were  the  employers  of  both  the  plaintiff  and  the 
servant  who  was  guilty  of  negligence,  were  not  liable  for  the 
accident.;  it  was  not  necessary,  in  order  to  *exempt  [497 
the  defendants,  that  the  two  servants  should  be  engaged  in 
the  same  kind  of  work. 

I  think  that  this  is  not  a  case  of  concealed  danger. 

Cotton,  L.J.:    I  also  think  that  the  appeal  fails. 

The  first  point  to  be  determined  is,  whether  the  plaintiflE 
was  servant  to  the  defendants ;  upon  this  I  had  felt  some 
liesitation ;  but  we  have  not  to  find  the  facts  for  the  first 
time.  Lopes,  J.,  has  found  that  the  plaintiff  was  the  de- 
fendants' servant;  I  have  some  doubt  how  I  should  have 
found  this  question :  but  the  witnesses  are  not  before  us, 
and  we  cannot  judge  as  to  their  accuracy  and  credibility, 
and  therefore  I  think  that  we  ought  not  to  interfere  with  the 
finding.  We  must  start  with  the  case  upon  the  footing  that 
the  plaintiff  was  in  the  defendants'  service. 

As  to  the  second  point,  whether  there  was  a  common  em- 
ployment, I  wish  to  remark  that  although  there  may  be 
cases  where  the  distinction  between  what  is  and  what  is  not 
a  common  employment  may  be  hard  to  determine,  it  is 
unnecessary  to  consider  the  question  now.  In  the  case  be- 
fore us  the  plaintiff  was  employed  in  the  business  of  the 
brewery,  and  it  must  be  taken  that  the  defendants  as  mas- 
ters pointed  out  that  they  w,ould  engage  other  servants, 
whose  acts  as  between  them  and  the  plaintiff  were  not  to  be 
considered  as  the  defendants'.  The  plaintiff  knew  that 
other  persons  would  be  employed  in  carrying  on  the  busi- 
ness of  the  brewery ;.  barrels  are  used  for  the  purposes  of 
brewing,  and  the  servant,  by  whose  negligence  the  injury 
was  inflicted,  was  at  the  time  of  the  accident  engaged  in  the 
work  of  the  brewery.  According  to  the  authorities,  in  order 
to  exempt  the  master  from  liability,  it  is  unnecessary  tliat 
the  employment  should  be  of  the  same  nature,  if  there  is  a 
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common  object,  and  if  it  must  be  taken  that  for  the  purpose 
of  effecting  that  object  the  master  must  employ  other  ser- 
vants. I  think,  therefore,  that  the  plaintiff  and  the  servant 
who  caused  the  misfortune  were  engaged  in  a  common 
employment. 

A  third  point  has  been  argued,  namely,  that  the  defend- 
ants are  not  protected  from  the  liability  iDecause  danger  ia 
not  apparent.  If  in  order  to  exempt  them  it  were  necessary 
to  hold  that  the  danger  must  be  foreseen  by  the  servant, 
upon  the  evidence  I  should  be  inclined  to  come  to  the  con- 
498]  elusion  that  the  plaintiff  did  ^foresee  it ;  at  all  events 
if  he  did  not  contemplate  the  accident  which  actually  hap- 
pened, he  might  have  foreseen  it:  it  would  therefore  be  a 
risk  which  he  took  upon  himself.  But  the  decisive  answer 
to  this  point  is,  that,  according  to  English  law,  where  a  ser- 
vant goes  into  a  service  in  which  he  knows  that  other  ser- 
vants will  be  employed,  he  must  be  assumed  to  Lave 
undertaken  that  he  will  not  consider  the  acts  of  his  fellow 
servants  as  the  acts  of  his  master.  Whether  this  principle 
is  good  or  bad,  it  can  be  abolished  only  by  the  power  of  the 
Legislature ;  we  must  adhere  to  what  has  been  laid  down  in 
former  decisions. 

Thesioer,  L.J.:  In  my  opinion  the  judgment  of  Lopes, 
J.,  must  be  affirmed.  It  seems  to  me  to  be  a  question  of 
fact  whether  the  plaintiff  was  servant  to  the  defendants :  if 
that  had  been  answered  in  the  negative,  I  should  have 
thought  this  action  maintainable;  but  the  evidence  pro- 
duced upon  behalf  of  the  plaintiff  was  insufficient  to  entitle 
him  to  succeed.  According  to  the  statements  of  Ansell,  he 
himself  was  a  servant  to  the  defendants,  if  not  permanently, 
at  least  upon  the  occasions  when  he  was  employed  by  them. 
The  laborers  employed  by  him  were  not  paid  by  him,  bat 
by  the  defendants  in  a  lump  sum,  and  be  could  not  dis- 
charge them  without  referring  to  the  defendants.  Certainly 
I  cannot  say  that  Lopes,  J.,  drew  a  wrong  conclusion.  It 
has  been  urged  that  an  employment  is  *^ common'*  within 
the  meaning  of  the  rule  exemptmg  employers  only  when  the 
immediate  object  of  the  work  in  whicn  the  servants  are  en- 
gaged is  the  same;  but  I  think  that  this  argument  is 
answered  by  the  principles  laid  down  in  Morgan  v.  Vale  of 
JS^ecUh  Ry.  Co.  ('),  and  it  follows  from-  this  case  that  where 
there  is  one  common  general  object,  in  attaining  which  a 
servant  is  exposed  to  risk,  he  is  not  entitled  to  sue  the  mas- 
ter if  he  is  injured  by  the  negligence  of  another  servant 
whilst  engaged  in  furthering  the  same  object.     The  facts  in 

0)  Law  Rei\,  1  Q.  B.,  149. 
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that  case  are  not  in  principle  to  be  distinguished  from  those 
in  the  case  before  us.  The  plaintiff  and  the  man  by  whose 
negligence  he  was  injured  were  engaged  in  a  common  object, 
namely,  the  carrying  on  of  the  business  of  a  brewery ;  and 
it  does  not  matter  that  they  were  not  engaged  in  the  same 
kind  of  work.  I  do  not  think  it  material  to  ascertain 
whether  in  point  *of  fact  the  plaintiff  was  aware  that  [499 
the  flap  might  fall  upon  him  ;  according  to  the  rule  of  law 
it  was  a  risk  which  he  must  be  taken  to  have  contemplated. 

Judgment  affirmed. 

Solicitor  for  plaintiff  \  H,  A.  Lonett. 

Solicitors  for  defendants :  OeUatly^  Son  <fe  Warton. 


See  Moak's  Underhill  on  Torts,  45- 
63 ;  21  Eng.  Rep.,  519  note  ;  2  Dillon, 
268  note  ;  9  Federal  Reporter,  841  note  ; 
6  Southern  Law  Rev.,  200,  880;  14 
Amer.  Law  Rev. ,  295  note  ;  Thompson 
on  Negligence,  20  Amer.  Law  Keg. 
(N.S.),  728  note. 

A  contract  between  employer  and 
employe,  whereby  the  employe,  in  con- 
sideration of  the  employment,  agrees 
to  release  and  discharge  his  employer 
from  all  damages  on  account  of  acci- 
dent or  death  to  the  employe,  caused 
by  the  negligence  of  his  employer  or 
co-employes,  is  void  as  against  public 
policy :  Roesner  «.  Herman,  8  Federal 
Uepr.,789. 

Where  a  surety  for  a  contractor  was 
to  protect  himself  from  liability,  under 
his  suretyship,  carrying  on  the  work, 
held  to   be    a    question    for  the  jury 
vrhether  he  was  the  employer  so  as  to 
be  liable  to  an  employe  for  an  injury 
received  from  a  defective  scaffolding 
provided  for  workmen  :  Mannings.  Ho- 
gan,  9  Weekly  Dig.,  237,  78  N.  Y.,  615. 
A  corporation  which  lets  a  dry  dock 
to  a  person  who  uses  it  in  his  own  busi- 
ness of  repairing  a  vessel,  is  not  liable 
for  injuries  to  a  workman  employed  by 
him,  caused  by  a  defective  plank  in 
Btaelng  built  by  him  for  the  purpose  of 
sach  repairs,  where,  though  the  planks 
lor  the  staging  were  furnished  by  the 
corporation,  yet  they  formed  no  part  of 
the  dry  dock  let,  and  the  person  using 
them  for  his  staging  had  the  right  to 
accept  or  reject  them  or  any  of  them  : 
Mulcahy  t.  N.  Y.  Floating  Dock  Co.,  8 
Daly.  93.  ^ 

Legal  privity  may  sometimes  exist 
between  one  contracting  party  and  the 
servanis  of  the  other,  as  where  the  ser- 

30  Eng.  Rkp.  43 


yants  are  exposed  to  risk  from  being 
obliged  to  work  upon  the  former's 
premises  under  an  arrangement  which 
binds  him  to  keep  the  premises  in  safe 
condition. 

Where  a  mining  corporation  con- 
tracting for  the  removal  of  ore  reserves 
to  itself  such  arrangements  as  are  nec- 
essary for  the  protection  of  workmen, 
it  is  liable  for  such  injuries  as  happen 
to  employes  of  the  contractors  without 
the  fault  of  the  employes  :  Lake  Sup. 
Iron  Co.  t?.  Erickson,  39  Mich.,  492. 

But  a  county  is  not  liable  to  a  con- 
vict confined  in  its  penitentiary  and  in- 
jured Ijy  a  circular  saw:  Almango  i7. 
Supervreors,  25  Hun,  551.  Nor  a  con- 
tractor for  negligence  of  a  convict : 
Cunningham  ij.  Bay  State,  Id.,  210. 

A  person  engaging  in  the  service  of 
a  railway  company  as  an  engine  driver, 
with  full  knowledge  of  the  dangers  in- 
cident to  the  service,  who  receives  an 
injury  while  in  the  discharge  of  his 
duties  by  a  collision  with  a  train  of  an- 
other company  using  the  same  part  of 
the  road  under  a  lease  from  his  em- 
ployer, through  the  negligence  and 
recklessness  of  the  employes  of  the 
lessee  company  in  running  the  train  in 
violation  of  the  reasonable  rules  of  the 
lessor  company,  cannot  recover  dam- 
ages of  the  company  employing  him, 
such  an  accident  being  one  of  the  ordi- 
nary perils  of  the  service,  and  not 
attributable  to  any  negligence  on  the 
part  of  the  employer  :  Clark  v.  C.  B.  & 
Q.  R.  R.  Co.,  92  Ills.,  43. 

Where  two  railway  companies  occupy 
and  use  a  portion  of  the  same  road  as  a 
common  track,  the  one  as  owner  thereof 
and  the  other  as  lessee,  under  proper 
rules  and  regulations  as  to  the  joint  use 
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BO  as  to  secure  care  and  safety,  the 
]essor  company,  in  the  employment  of 
servants  to  operate  its  trains  over  such 
road,  does  not  impliedly  contract  with 
such  servants  that  the  employes  of  the 
lessee  company  will  observe  strictly  the 
rules  adopted  to  secure  safety  in  the 
running  of  trains  over  the  common 
Toad,  and  will  not  be  held  liable  to  a 
servant  for  an  injury  caused  by  the 
negligence  of  the  servants  of  the  lessee 
company  :  Clark  «.  C.  B.  &  Q.  R.  R. 
Co.,  92  Ills.,  43. 

The  master's  liability  arises  from  the 
fact  that  he  subjects  his  servant  to 
dangers  which,  in  good  faith,  he  ought 
to  provide  against ;  but  he  is  not  re- 
sponsible for  those  dangers  to  which 
the  servant  voluntarily  subjects  him- 
self, though  he  does  so  without  care- 
lessness or  breach  of  duty. 

Illinois:  Chicago,  etc.,  v.  Abend,  7 
Bradw.,  130. 

Pennsylvania:  Pittsburg,  etc.,  «. 
Sentmyer,  93  Penn.  St.  R.,  276. 

The  master  agrees,  by  implication  of 
law,  not  to  subject  the  servant  he  em- 
ploys to  extraordinary  or  unusual  perils 
or  dangers. 

United  States,  Circuit  and  District : 
Gravllle  r.  Minneapolis,  etc.,  10  Fed. 
Repr.,  711. 

If  there  exist  facts  known  to  the  em- 
ployer and  unknown  to  the  employe, 
increasing  the  risk  of  such  employment 
beyond  its  ordinary  hazards,  the  em- 
ployer is  bound  to  disclose  such  facts 
to  his  employe ;  otherwise  he  will  be 
liable,  as  for  negligence,  in  case  of  in- 
jury to  the  latter,  resulting  from  such 
unusual  risks. 

Maasachuaetts :  Walsh  c.Peet  Valve 
Co.,  110  Mass.,  23. 

Michigan:  Swoboda  v.  Ward,  40 
Mich..  420. 

.  Miasonri:  Dowllng  r.  Allen,  6  Mo. 
App.,  195. 

United  SUtes,  Circuit  and  District : 
McGowan  r.  La  Plata,  etc..  2  Col.  Law 
Repr..  199. 

Wisconsin:  StefTen  v.  Chicago,  etc, 
46  Wise,  262,  2G5. 

It  is  the  duty  of  a  railway  company 
to  make  such  regulations  or  provi- 
sions for  the  safety  of  its  employes,  as 
will  HtTonl  them  reasi>nable  protection 
against  the  dansrers  incident  to  the  per- 
fonnnnoe  of  their  respective  duties  : 
Ijkke  Shore,  etc.,  c.  Le  Valley,  36  Ohio 
t>i.  R.,  221. 


See  Slater  v.  Jewett,  85  N.  Y.,  61. 

If  an  employe,  with  a  full  knowledge 
of  an  habitual  and  continued  negligence 
of  his  employer  or  his  superior  fellow 
employe  in  some  particular  matter, 
acquiesces  therein  and  continues  in  the 
service  of  the  company  without  any 
objections  or  effort  toward  a  correction 
of  the  neglect,  he  thereby  waives  his 
right  against  the  company  and  takes 
the  risk  upon  himself. 

Ohio:  Lake  Shore,  etc.,  v.  Knittal, 
35  Ohio  St.  R.,468. 

If  an  employe  suffer  an  injury  from 
a  violation  of  his  employer's  instruc- 
tions or  directions,  he  cannot  recover. 

T.,  an  engineer  on  the  M.  &  C.  R.  R., 
was  in  charge  of  a  train  that  ran  off  at 
a  switch  and  seriously  injured,  him. 
At  the  time  of  the  accident  the  train 
was  running  at  the  rate  of  ten  miles  an 
hour.  The  rules  of  the  company  re- 
quired all  trains  to  slacken  their  speed 
to  six  miles  an  hour  when  passing  a 
switch.  Held,  that  T.,  the  engineer, 
directly  contributed  to  the  accident  by 
which  he  was  injured  and  could  not  re- 
cover damages  for  his  injury :  Mem- 
phis, etc.,  V.  Thomas,  51  Mi^.,  637; 
Wolsey  c.  Lake  Shote,  etc,  33  Ohio  St. 
R.  227. 

See  Central,  etc. ,  v.  Mitchell,  63  Geo., 
173. 

Where  a  servant  enters  upon  em- 
ployment, from  its  nature  necessarily 
hazardous,  he  assumes  the  usual  risks 
and  perils  of  the  service,  and  also 
those  risks  wluch  are  apparent  to  or- 
dinary observation. 

Arkansag :  Little  Rock,  etc,  t. 
Duffev.  35  Ark..  602. 

Illinois:  T.  W.,  etc.,  c.  Black,  83 
Illinois.  112 ;  Pennsylvania,  etc,  «. 
Lynch.  90  id.,  333  ;  Clark  t.  Chicago, 
etc.  92  id.,  43 ;  Chicago,  etc,  €. 
Scheuring,  4  Bradw.,  533. 

But  see  Chicago,  etc,  r.  Russell,  6 
West.  Jur..  193.  91  DIs..  298. 

Indiana:  Lake  Shore  v.  McCor- 
mick.  74  Ind..  440. 

Michigan :  Swoboda  t.  Ward,  40 
Mich..  420. 

BffiBsouri:  Smith  r.  St.  Louis,  etc. 
69  Mo..  32. 14  Am.  L.  Rev..  2i«.  295  n.; 
Porter  c.  Hannibal,  et4?.,  71  Mo.,  66. 

New  York:  De  Forest  r.  Jewett, 
25  Alb.  L.  J..  297,  affirming  23  Hun. 
490  :  Leonard  r.  Collins.  70  X.  Y..  90. 

Ohio:  Lake  Shore,  etc.,  c.  KnittiU, 
33  Ohio  St,  R.,  468. 
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Pennsylvania;  Green,  etc..  v.  Bres- 
mer,  97  Penn.  St.  R.,  103;  Pittsburg, 
etc..  f).  Sentmver,  92  id.,  276. 

United  States,  Circuit  and  Dis- 
trict:  Graville  v.  Minneapolin,  etc., 
10  Fed.  Repr.,  711;  Kielly  IJ.  Belcher, 
3  Sawyer,  437. 

Wisconsin :  Steffen  v.  Chicago,  etc. , 
46  Wise,  265;  How  land  u.  Milwau- 
kee, etc.,  UN.  W.  Repr.,  529. 

The  law  will  presume,  within  limits, 
that  every  one  has  knowledge  of  cer- 
tain destructive  forces  in  nature,  and 
accepts  employment  with  reference  to 
them — as  that  fire  will  burnj  water 
drown,  the  law  of  gravitation,  etc. 
But  many  scientific  facts  tending  to 
endanger  life  are  not  within  the  intel- 
ligence of  ordinary  men.  A  laborer 
employed  to  remove  hot  slag  from  a 
furnace  in  proximity  to  water,  will  not 
be  presumed  to  know  the  dangers 
which  may  result  from  the  explosion 
sure  to  be  caused  by  the  contact  of  the 
hot  slag  and  the  water.  It  is  not  so 
much  a  question  whether  the  party  in- 
jured has  knowledge  of  all  the  facts 
in  his  situation,  as  whether  he  is  aware 
of  the  dangers  that  threaten  him : 
McGowan  v.  La  Plata,  etc. ,  2  Col.  Law 
Repr.,  199.  U.  S.  Circuit- Court,  Hal- 
lett,  J.;  Walsh  v,  St.  Paul,  27  Minn., 
367. 

Knowledge  of  danger  not  only  im- 
plies a  knowledge  of  the  condition  of 
the  machinery  arising  from  its  being 
open  to  inspection,  but  an  understand- 
ing of  the  danger  resulting  from  that 
condition,  and  the  question  of  the  em- 
ploye's knowrledge  of  the  danger  should 
not  be  excluded  from  the  jury :  Glover 
c.  Gray,  9  Bradw.,  329, 

Where  a  servant  is  Injured  in  the  or- 
dinary course  of  his  employment,  after 
having  had  a  fair  opportunity  to  be- 
come acquainted  with  the  risks  natu- 
rally and  reasonably  incident  thereto, 
he  will  be  deemed  to  have  contracted 
to  submit  to  such  risks,  and  has  there- 
fore no  right  of  action  against  his  mas- 
ter for  the  injury  done  him. 

Illinois:  T.  W.,  etc.,  v.  Black,  88 
Illinois,  112  ;  Pennsylvania,  etc.,  v. 
Lynch,  90  id., -333  ;  Clark  v.  Chicago, 
etc.,  92  id.,  43  ;  Chicago,  etc.,  v. 
Scheuring,  4  Bradw.,  533  ;  Lake,  etc., 
«.  Roy,  5  id.,  82  ;  Price  i).  Henagan,  Id., 
2«t. 

Iowa:  Perigo  v,  C,  etc.,  53  Iowa, 
276, 


Massachusetts  :  Lovejoy  v.  Boston, 
etc..  125  Mass.,  79. 

Michigan :  Quincy,  etc.,  v.  Eitts, 
42  Mich.,  34, 

But  see  Swoboda  t.  Ward,  40  Mich., 
420. 

Missouri  :  Smith  v.  St.  liouis,  etc. , 
69  Mo.,  82,  14  Am.  Law  Rev.,  289, 
295  note;  Porter  v.  Hannibal,  etc.,  71 
Mo.,  66. 

See  Bridges  v.  St.  Louis,  etc. ,  6  Mo. 
App.,  389;  McMillan  «.  Union,  etc., 
Id..  434. 

New  York :  Be  Forest  v.  Jewett. 
25  Alb.  L.  J.,  297,  affirming  23  Hiin. 
490 ;  Plank  v.  N.  Y.  Cent. ,  00  N.  Y.,  607, 
as  corrected  in  De  Forest  v.  Jewett,  25 
Alb.  L.  J.,  297;  Leonard  v.  Collins,  70 
N.  Y.,  90 ;  Gibson  v.  Erie,  63  id.,  449. 

See  McMahon  v.  Port  Henry,  etc.,  24 
Hun,  48;  Hawley  v.  Northern,  etc.,  82 
N.  Y.,  870,  17  Hun,  115. 

Pennsylvania  :  Green  v.  *Bresmer, 
97  Penn.  St.  R.,  103;  Phila.,  etc.,  v. 
Schertle,  Id.,  450. 

Rhode  Island:  Kelly  v.  Silver,  etc., 
12  R.  I.,  112. 

Texas:  International,  etc.,  u.  Doyle, 
49  Tex.,  190. 

Victoria :  Litton  «.  Thornton,  7 
Vict.  L.  R.  (Law),  4. 

Wisconsin  :  -  The  case  of  a  sailor 
obliged  to  obey  the  orders  of  a  superior 
seem  to  be  an  exception  to  the  rule  : 
Thompson  v.  Hermann,  47  Wise. ,  602. 

It  is  not  contributory  negligence  for 
an  employe,  who  is  in  doubt  about  the 
safety  of  the  place  where  he  has  to 
work,  to  defer  to  the  opinions  and  as- 
surances of  those  who  are  supposed  to 
know,  and  from  their  position  are 
bound  to  have  special  knowledge  as  to 
whether  it  is  safe  or  not :  Lake,  etc., 
V.  Erickson,  39  Mich.,  492,  18  Am. 
Law  Reg.  (N.S.),  28,  35  note. 

But  see  Leonard  v.  Collins,  70  N.  Y., 
91  ;  O'SulliVan  t>.  Victoria,  etc.,  44 
U.  C.  Q.  B.,  128. 

Defendant  leased  to  one  L.  a  floor  in 
a  building  owned  by  him,  furnished 
with  steam  power  by  means  of  an  up- 
right shaft  which  had  no  guard.  L. 
fitted  it  up,  and  placed  a  partition  near 
the  shaft.  Plaintiff,  an  employe  of 
L.,  passed  between  the  shaft  and  par- 
tition, when  her  clothes  were  caught 
by  the  revolving  shaft  and  she  was  in- 
jured. Held,  that  L.  took  the  premises 
as  they  were,  and  that  plaintiff,  going 
into  his  service  ftt  that  place,  took  the 
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risk  of  the  situation  ;  that  defendant 
coald  not  be  required  to  change  the 
structure  of  the  premises,  except  upon 
some  new  agreement,  or  be  held  liable 
to  an  employe '  of  L.  for  an  injury 
which  could  not  have  happened  but  for 
that  relation  :  Ryan  v.  Wilson,  1  N.  Y. 
Cond.  Rep.,  188;  S.  C,  13  Weekly 
Dig.,  573;  Cagney  v.  Hannibal,  etc., 
69  Mo.,  416. 

It  is  only  where  the  master  with- 
draws from  the  n^anagement  of  the 
business,  intrusting  it  to  a  middleman 
or  superior  servant ;  or  where,  as  in 
the  case  of  a  corporation,  the  business 
is  of  such  a  nature  that  the  general 
management  and  control  thereof  is 
necessarily  committed  to  agents,  that 
the  master  can  be  held  liable  to  a  sub- 
ordinate for  the  negligent  acts  of  one 
thus  acting  in  his  stead. 

New  York :  Crispin  v.  Babbitt, 
81  N.  Y.,  516,  87  Am.  R.,  524  ;  Heiner 
«.  Heuvelman,  45  N.  Y.  Superior 
Court  R.,  88. 

Nova  Scotia :  Campbell  t^.  General, 
etc.,  1  Nova  Scotia  Dec,  415. 

Where  the  master  abdicates  the  con- 
trol and  management  of  certain  work 
in  favor  of  an  employe,  and  gives  him 
full  discretion  in  regard  thereto,  he  is 
liable  for  the  neglect  of  such  employe 
in  the  performance  thereof  to  the  same 
extent  that  he  would  be  liable  for  liis 
own  neglect ;  and  this,  though  the 
party  injured  thereby  and  seeking  re- 
dress was  also  employed  by  him  as  a 
workman  engaged  in  the  same  matter, 
and  under  the  control  of  such  employe. 
This  rule  is  not  affected  by  the  fact 
that  the  master  has  exercised  due  care 
in  the  selection  of  the  person  assigned 
to  said  duty. 

Massachusetts  :  But  see  Zeigler  o. 
Day,  123  Mass.,  152. 

Michigan :  Quincy,  etc.,  v.  Kitts, 
42  Mich.,  34. 

Missouri :  But  see  Marshall  v. 
Schniker,  63  Mo.,  308. 

New  York  :  Heiner  v.  Heuvelman, 
45  N.  Y.  Super.  Ct.  R.,  88. 

A  master  may,  among  other  duties, 
delegate  to  another  the  duty  of  select- 
ing fellow  workmen  or  servants.  In 
such  a  case  the  master's  obligation  is 
limited  to  the  exercise  of  reasonable 
care  in  selecting  a  competent  person 
for  such  service. 

California  :  Collier  v.  Steinhart,  51 
Cal.,  116. 


Canada,  Upper:  Wilsoav.  Hume, 
80  U.  C.  Com.  PI..  542. 

A  master  is  not  responsible  to  an  em- 
ploye for  the  negligent  act  of  a  compe- 
tent and  proper  foreman,  to  whom 
there  has  been  no  delegation  of  power 
and  control  of  the  business ;  or  a 
branch  thereof ;  but  who  is  simply 
charged  with  special  duties,  perform- 
ing them  under  the  direction  of  the 
master,  the  latter  combining  general 
control  and  supervision. 

Massachusetts :  Zeigler  v.  Day, 
123  Mass.,  152;  O'Connor  v.  Roberts, 
120  id.,  227. 

New  York  :  Crispin  v.  Babbitt,  81 
N.  Y.,516,  37  Am.  R.,  524. 

See  Heiner  v.  Heuvelman,  45  N.  Y. 
Super.  Ct.  R.,  88. 

The  liability  of  a  master  for  an  in- 
jury to  an  employe,  occasioned  by  the 
negligence  of  another  employe,  does 
not  depend  on  the  grade  or  rank  of 
the  latter,  but  upon  the  character  of  the 
act,  in  the  performance  of  which  the 
injury  arises. 

If  the  act  is  one  pertaining  to  the 
duty  the  master  owes  to  his  servants, 
he  is  responsible  to  them  for  the  man- 
ner of  its  performance  ;  but  if  the  act 
is  one  pertaining  only  to  the  duty  of  an 
operative,  the  employe  performing  it, 
whatever  his  rank  or  title,  is  a  mere 
servant,  and  the  master  is  not  liable  to 
a  fellow  servant  for  its  improper  per- 
formance :  Crispin  v.  Babbitt,  81  N.  Y., 
516.  37  Am.  R.,  521,  524  n.;  Cone  «. 
Delaware,  etc.,  81  N.  Y.,  206;  Cum- 
berland, etc.,  V,  Moran,  44  Md.,  283; 
Cumberband,  etc.,  v.  Hogan,  45  id., 
229  ;  Berea,  etc.,  v,  Kraft.  31  Ohio  St. 
R.,  287  ;  Heiner  v.  Heuvelman,  8  N.  Y. 
Weekly  Dig.,  17;  Booth  tJ.  Boston, 
etc.,  73  N.  Y.,  38;  Vantrain  e.  St. 
Louis,  etc.,  8  Mo.  App.,  538 ;  Chicago 
etc.,  V.  Morand,  93  Ills.,  802  ;  Kain  v. 
Smith,  25  Hun,  146. 

So  where  a  superior  signaled  an  en- 
gineer to  start  the  train,  by  which  one 
coupling  cars  was  injured :  McCosker 
V.  Long  Island,  etc.,  84  N.  Y..  77. 

That  the  negligent  servant  is  su- 
perior in  authority,  or  an  overseer 
of  the  one  injur^,  does  not  take 
the  case  out  of  the  rule,  that  a  mas- 
ter is  not  liable  to  one  servant  for  in- 
juries caused  by  the  negligence  of  a 
co-servant  in  the  same  common  em- 
ployment. 

California :     Collier   v,    Steinhart, 
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51  Cal.,  116;  McLean  v.  Blue  Point, 
etc..  Id.,  255. 

lUinoifl !  Chica^,  etc.,  v.  Scheu- 
ring,  4  Brad w.,  533. 

Iowa !  Peterson  o.  Wliitebreast, 
etc..  50  Iowa,  673. 

Maine  :  Blake  «.  Maine  Central,  70 
Maine,  60. 

MaMachnsetts  :  Zeigler  v.  Day,  123 
Mass.,  152;  O'Connor  v.  Roberts.  120 
id.,  227  ;  Holden  v,  Fitchburg,  etc.,  129 
id..  268. 

Bffichigan :  Quincy,  etc,  v.  Kitts, 
42  Mich.,  34. 

Minnesota :  Brown  v,  Winona,  etc., 
27  Minn.,  162  ;  Walsh  v,  St.  Paul,  etc., 
Id..  370. 

Missouri :  Marshall  v.  Schniker, 
63  Mo..  308. 

See  Dowling  v,  Girard,  etc.,  14  Cent. 
L.  J.,  92. 

New  York  :  Crispin  v.  Babbitt,  81 
N.  Y..516.  37  Am.  R.,  524;  Slater «. 
Jewett.  85  N.  Y.,  61 ;  McCosker  v, 
I^n^  Island,  etc.,  84  id.,  77,  reversing 

21  Han,  500  ;  Qibson  v.  Northern,  etc., 

22  Hnn.  289. 

Nova  Scotia:  Campbell  «.  General, 
etc.,  1  Nova  Scotia  Dec.,  415. 

Ohio  :  In  this  state  a  master  is  held 
liable  for  the  negligence  of  a  superior 
servant :  Berea,  etc.,  v,  Kraft,  31  Ohio 
St.  R,  287;  Pittsburgh,  etc.,  v.  Lewis, 
83  id.,  196:  Pittsburgh,  etc.,  «.  Ran- 
ney,  2  Ohio  L.  J.,  445. 

JPennsylvania  :  National,  etc.,  v. 
Bedell,  28  Pittsb.  Leg.  J.,  262,  and  cases 
cited. 

Texas  :  H.,  etc.,  v.  Willis,  53  Tex., 
818. 

The  fact  that  one  employe  upon  a 
railroad  is  hired  and  discharged  by  one 
superior  agent,  and  another  by  another, 
does  not  affect  the  relation  of  the  em- 
ployes to  each  other  as  fellow  servants  : 
Slaters.  Jewett,  S5  N.  Y.,  61. 

In  lUinois,  the  rule  as  to  who  is  a 
fellow  servant  is  quite  peculiar,  and 
this  fact  should  be  remembered  in  con* 
sidering  cases  in  that  State  :  Cliicago  v. 
Moranda,  93  Ills.,  302;  Keilley  v. 
Belcher,  etc. .  3  Sawyer,  487  ;  Halton 
V.  Daly,  4  Bradw.,  25  ;  Chicago,  etc., 
«.  Bliss.  6  id.,  411. 

The  master  is  not  liable  for  the  negli- 
gence of  a  co-employe  not  a  superior 
in  the  proper  sense  of  the  term. 

California:  McDonald  v,  Uazeltine, 
53  Cal.,  35. 


Oeorglas  McDade  v,  Georgia,  etc., 
60  Geo.,  119. 

Illinois:  Chicago,  etc.,  t7.  Moranda, 
93  Ills.,  302;  Maltez  v.  Ohio,  etc.,  85 
id.,  500;  Chicago,  etc.,  v.  Scheuring, 
4  Bradw.,  533 ;  Kranz  v.  White,  8  id., 
583. 

Indiana :  Gormley  v.  Ohio,  etc.,  72 
Ind.,  31. 

Iowa:  In  this  State,  by  statute,  a 
railroad  company  is  liable  for  negli- 
gence of  a  co-servant :  Pyne  «.  Chicago, 
etc.,  11  Cent.  L.  J.,  55. 

MassachuBotts :  Morse  v.  Glendon, 
125  Mass.,  282  ;  Killea  v.  Faxon,  Id., 
485-;  Kelly  v.  Boston,  etc.,  128  id., 
456  ;  Curran  v.  Merchants,  etc.,  130 
id.,  374. 

Michigan  ;  Quincy,  etc.,  v.  Kitts,  42 
Mich.,  34. 

Mississippi:  M.,  etc.,  v.  Thomas,  51 
Miss.,  637. 

New  York:  Gibson  «.  Northern, 
etc.,  22  Hun,  289. 

Nova  Scotia :  Campbell  v.  General, 
etc.,  1  Nova  Scotia  Dec,  415. 

Ohio:  Kumler  n  Junction,  etc.,  33 
Ohio  St.  R.,  151. 

United  States,  Oircuit  and  District : 
Graville  v.  Minneapolis,  etc.,  10  Fed. 
Repr.,  711. 

Wisconsin :  The  common  law  rule 
is  changed  in  this  State  so  far  as  em- 
ployes of  a  railroad  are  concerned : 
Dittemer  v.  Cliicago,  etc.,  47  Wise, 
138. 

The  rule  that  an  employe  cannot  re- 
cover for  negligence  of  a  co-servant,  is 
qualified  by  the  exception  that  the  in- 
jury must  have  occurred  by  the  negli- 
gence of  a  co-servant  while  managing 
good  and  suitable  machinery,  and  that 
the  machinery  was  not  defective  under 
circumstances  to  render  the  master  lia- 
ble for  furnishing  defective  machinery: 
Cone  V.  Delaware,  etc.,  81  N.  Y.,  206, 
208-9. 

Where  an  employer  furnished  to  his 
workmen,  who  were  all  competent  and 
6t  persons  for  the  employment,  a  der- 
rick in  all  respects  complete  and  in 
good  condition.  The  derrick  had  from 
time  to  time  during  the  progress  of  the 
work  to  be  moved,  and  owing  to  one  of 
the  workmen  having  insecurely  fas- 
tened a  guy-rope  attached  to  and  form-, 
ing  a  part  of  the  derrick,  it  fell  and 
killed  plaintiff's  intestate,  who  was  one 
of  the  workmen  engaged  in  doing  the 
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"work.  Held,  the  employer  was  not  lia- 
ble :  Marvin  v.  Muller,  25  Hun,  163. 

As  to  who  are  fellow  servants  and 
who  not,  see  13  Cent.  L.  J.,  406. 

An  employe  charged  with  the  duty 
of  inspecting  cars,  and  a  brakeman 
using  such  cars,  are  not  co-employes  : 
Braun  «.  C.  R.,  etc.,  53  Iowa,  595; 
Gibson  «.  Northern,  etc.,  22  Hun,  289. 

The  follomng  have  been  held  to  he  co- 
servants  : 

A  section  man  and  a  roadmaster: 
Brown  v.  Winona,  etc.,  27  Minn.,  162. 

A  laborer  in  unloading  freight  and  a 
superior  over  him  :  .Walsh  v.  St.  Paul, 
etc.,  27  Minn.,  370. 

Superintendent  of  a  factory  and  a 
laborer:  Crispin  v.  Babbitt,  81  N.  Y., 
516,  37  Am.  R.,  521. 

Yardmaster  and  coupler  of  cars: 
McCosker  tJ.Long  Island,  etc.,  84 N.  Y., 
77,  reversing  21  Hun,  500,  59  How.. 
258 ;  Chicago,  etc. ,  v.  Scheuring,  4 
Bradw.,  533;  Marquette  v.  Joutagon, 
28  Mich.,  289. 

One  who  superintends  the  putting 
up  of  a  staging,  and  a  laborer  assist- 
ing :  Killea  v.  Faxon,  125  Mass.,  485. 

A  roadmaster  turning  a  switch  and 
an  engineer  and  fireman  :  Walker  v. 
Miller,  128  Mass.,  8. 

A  conductor  and  an  engineer  :  Slater 
V.  Jewett,  85  N.  Y.,61. 

Contra  :  Ross  v.  Chicago,  etc.,  8  Fed. 
Repr.,  544. 

A  railway  engineer  and  a  brakeman  : 
H..  etc.,  V.  Willis,  53  Tex.,  318. 

A  car  inspector  and  master  mechanic 
and  an  assistant  yardmaster:  Kid  well 
V.  Houston,  etc.,  3  Woods,  313. 

Superintendent  and  a  laborer, 
though  superintendent  paid  by  a  part 
of  the  profits:  Zeigler  v.  Day,  123 
Mass.,  152. 

Superintendent  who  employs  engi- 
neer, and  a  laborer  injured  by  negli- 
gence of  the  engineer  :  Collier  v.  Stein- 
hart,  51  Cal.,  116. 

Foreman  and  laborers  engaged  in 
blasting :  McLean  v.  Blue  Point,  etc., 
51  Cal.,  255. 

An  engineer  of  a  railway  train  and  a 
laborer  riding  during  his  work  or  going 
or  returning  thereto  :  Kumler  v.  Junc- 
tion, etc.,  33  Ohio  St.  R.,  150;  How- 
land  c.  Milwaukee,  etc.,  11  N.  W. 
Repr. ,  529,  Supreme  Court,  Wise. 

An  engineer  and  a  fireman :  Pitts- 
burgh, etc.,  «.  Lewis,  33  Ohio  St.  R., 
196. 


An  engineer  and  a  brakeman  ;  Pitts- 
burgh, etc.,  V.  Ranney,  2  Ohio  L.  J., 
445. 

Yardmaster,  head-brakeman  and  car- 
repairers  :  Besel  c.  N.  Y.  Central,  71 
N.  Y.,  171. 

Locomotive  engineer  and  a  coupler  of 
cars  :  Valtez  «.  Ohio,  etc.,  85  Ills..  500. 

A  detective  employed  to  watch  or  ar- 
rest parties  and  an  engine  driver  :  Pyne 
V.  Chicago,  etc.,  11  Cent.  L.  J.,  65. 

One  widening  track  and  a  brakeman : 
Holden  v.  Fitdibui^,  etc.,  129  Mass., 
268. 

The  fcUoioing  have  been  heid  not  to  be 
co-servants : 

A  foreman  superintending  the  repair 
freight  cars  standing  on  the  track,  and 
a  workman  under  a  car  moved  without 
notice  or  warning  to  him  :  Lake  Shore, 
etc. ,  «.  Le  Valley,  36  Ohio  St.  R. ,  221. 

A  conductor  and  an  engineer  under 
special  rule  applying  to  one  of  them 
only  :  Ross  v.  Chicago,  etc.,  8  Fed. 
Repr.,  544. 

Contra:  Slater  v.  Jewett,  85  N.  Y., 
61. 

Laborers  who  make  a  cavity  in  re- 
pairing track  and  brakeman  coupling 
cars.  This  case  went  on  the  theory 
that  it  was  the  duty  of  the  company  to 
provide  a  good  track,  and  the  act  of  the 
laborers  was  an  act  required  of  the 
master:  Vantrain  v.  St.  Louis,  8  Mo. 
App.  R.,  538. 

Upon  the  same  principle,  an  engine 
driver  and  track  repairers :  Chicago, 
etc.,  V.  Moranda,  8  Amer.  Law  Record, 
682,  94  Ills,,  302. 

These  cases  seem  to  be  contrary  in 
principle  to  Holden  v,  Fitchbarg,  etc., 
129  Mass.,  268,  where  it  was  held  that 
the  company  was  not  liable  to  a  brake- 
man  for  an  injury  received  from  a  der- 
rick being  used  by  laborers  in  widening 
the  track.  The  Massachusetts  case 
seems  to  us  to  be  based  on  principle, 
and  the  better  authority. 

The  cases  in  Indiana  hold  the  same 
as  the  Massachusetts  case  :  Gormley  v. 
Ohio,  etc.,  72Ind.,31. 

The  master  is  required  to  employ 
skilful  and  competent  fellow  servants, 
and  to  use  due  care  to  that  end. 

Canada,  Upper:  Wilson  v.  Hume, 
30  U.  C.  Com.  PL,  543. 

Indiana:  Ohio,  etc.,  «.  Collatn,  73 
Ind..  261. 

Maine :  Blake  «.  Maine  Cent,  70 
Maine,  60. 
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Michigan:  Quincy,  etc.,  v.  Kitts,  42 
Mich.,  84;  Marquette,  etc.,  v.  Taft,  28 
id..  289. 

New  York  :  Cbapman  v.  Erie  Rail- 
wav,  55  N.  Y.,  579;  Henry  «.  Brady, 
11  Weekly  Dig.,  861,  83  N.  Y.,  619. 

Wisconsin:  Fitts  v,  Waldeck,  51 
Wise.,  567. 

It  is  the  duty  of  the  master  to  his 
servant  to  discharge  from  his  service, 
upon  notice  thereof,  any  other  servant 
who,  from  any  cause,  as,  for  example, 
intoxication,  has  erased  to  be  competent 
and  skilful. 

Indiana :  Ohio,  etc.,  v.  Collam,  78 
Ind.,  261. 

United  States,  Oircuit  and  District : 
Rossc.  Chicago,  etc.,  8  Fed.  Repr.,  544. 
To  recover  for  an  injury  caused  by 
the  incompetency  of  a  fellow  servant, 
it  must  be  shown  that  such  incompe- 
tency was  known,  or  should  have  been 
known,  to  the  master,  if  he  had  been  in 
the  exercise  of  ordinary  diligence. 

Canada,  Upper:  Wilson  v.  Hume, 
SOU.  C.  Com  PI.,  542. 

Illinois:  Eranz  v.  White,  8  Bradw., 
683. 

Maine:  Blake  v.  Maine,  etc.,  70 
Maine.  60. 

Missouxi:  Marshall  v,  Schniker,  63 
Mo.,  308. 

Texas:  H.,  etc.,  v.  Willis,  53  Tex., 
318. 

United  States,  Oircuit  and  Dis- 
trict: Jordan  «.  Wells,  3  Woods.  527. 
The  law  presumes  that  railroad  com- 
panies employ  for  their  service  per- 
sons of  reasonable  competency  and  fit- 
ness for  their  duty,  and  furnish  proper 
machinery  and  appliances ;  and  this 
presumption  exists  till  the  company  is 
notified  of  tlieir  incompetency  and  un- 
fitness. 

New  York:  Painton  v.  Northern, 
etc..  83  N.  Y.,  7. 

United  States,  Oircnit  and  Dis- 
trict: Graville  v.  Minneapolis,  etc.,  10 
Fed.  Repr.,  711. 

Wisconsin :  Steffen  v.  Chicago,  etc. , 
46  Wise..  259. 

Proper  qualifications  of  an  employe 
once  possessed,  are  presumed  to  con- 
tinue, and  the  master  may  rely  on 
that  presumption  until  notice  of  the 
change. 

Maine:  Blake  v.  Maine  Central,  70 
Maine.  60. 

New  Tork:  Chapman  v.  Erie  Rail- 
way, 55  N.  Y.,  679. 


Wlien  the  unfitness  of  a  servant  is 
sliown  to  have  existed  at  the  time  of 
employment,  a  prima  facie  case  is  made 
out  against  the  master,  and  the  burthen 
is  upon  him  to  disprove  negligence. 

Minnesota :  Crandall  v,  Mcllrath,  24 
Minn.,  127. 

As  to  the  extent  of  investigations 
which  the  master  mudt  make  as  to 
alleged  acts  of  carelessness  on  the  part 
of  a  servant,  incompetency,  etc. ,  see 

Texas:  H.,  etc.,  v,  Willis,  53  Tex., 
318. 

A  notice  of  the  defect  to  the  car  in- 
spector and  master  mechanic  would 
only  tend  to  show  negligence  of  duty 
on  their  part,  and  they  being  fellow 
servants,  no  cause  of  action  could  be 
based  on  such  negligence. 
•  Notice  of  the  habitual  negligence  and 
general  bad  habits  of  a  car  inspector, 
brought  home  to  the  master  mechanic 
of  a  railroad  company,  will  not  make 
the  company  liable  for  an  injury  to  an- 
other servant  of  the  company,  resulting 
from  the  negligence  of  the  car  inspec- 
tor, unless  it  is  shown  that  power  was 
conferred  by  the  company  upon  the 
master  mechanic  to  employ  and  dis- 
charge the  car  inspector :  Kidwell  v. 
H.  &  G.  N,  R.  R.  Co.,  3  Woods,  313. 

Evidence  that  an  engineer  had 
threatened  to  run  over  a  brakeman  is 
admissible  in  a  suit  by  the  brakeman 
against  the  company  for  such  an  act  by 
the  engineer,  as  a  circumstance  show- 
ing the  want  of  care  on  the  part  of  the 
company  in  the  selection  of  him  as  its' 
engineer,  but  it  should  be  so  restricted 
by  appropriate  instructions :  Houston, 
etc.,  V.  Willis,  53  Tex.,  318. 

If  an  employe  of  his  own  personal 
malice  injure  a  co-servant,  the  master 
is  not  liable  for  such  injury  :  Houston, 
etc..  V.  W^iUis,  53  Tex.,  318. 

For  an  elaborate  collection  of  cases 
relative  to  the  liability  of  a  master  to 
his  servant  for  injuries  from  defective 
machinery,  see  8  Legal  Adviser,  100; 
18  Amer.  Law  Reg.  (N.S.),  766. 

The  duty  of  the  master  to  the  ser- 
vant, and  the  implied  contract  between 
them,  is  to  the  effect  that  the  master 
shall  furnish  proper,  perfect,  and  ade- 
quate help,  machinery,  or  other  appli- 
ances necessary  for  the  proposed  work, 
or  to  use  proper,  reasonable  care  in 
providing  such  machinery  and  appli- 
ances, which  in  case  of  railways  in- 
cludes tracks. 
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Axkansas :  Little  Rock,  etc. ,  d.  Duf - 
fey,  85  Ark.,  602. 

Georgia :  Central  Railroad  v.  Mitch- 
ell, 63  Geo.,  173. 

niinoiB!  IndiaDapolis,  etc.,  v.  Estes, 
96  Ills.,  470  ;  Chicago,  etc.,  v.  Scheu- 
ring,  4  Bradw.,  533;  Chicago,  etc.,  v. 
Mahony.  Id.,  262. 

Indiana :  Lake  Shore, etc.,  v.  McCor- 
mick,  74Ind.,  440. 

Iowa:  Braun  v.  C.  R.,  etc.,  58  Iowa, 
595. 

Maryland:     Cumberland,    etc.,    v. 
Moran,  44  Md.,  283  ;  Cumberland,  etc., . 
V.  Hogan,  45  id.,  229. 

MasaaohusetU  :  Ford  f .  Fitchburg, 
110  Mass.,  240  ;  Arkerson  v.  Dennison, 
117  id.,  407  ;  Killea  v,  Faxon,  125  id., 
486  ;  Mulcahy  v.  Methodist,  Id.,  487; 
Holden  v.  Fitchburg,  etc.,  129  id.,  268. 

Minnesota:  Dry  mala  v.  Thompson, 
26  Minn.,  40. 

Missouri ;  Porter  v.  Hannibal,  etc., 
71  Mo.,  66  ;  Bridges  v.  St.  Louis,  etc., 
6  Mo.  App. ,  385  ;  McMillan  v.  Union, 
etc..  Id.,  434;  Vantrain  v.  St.  Louis, 
etc.,  8  id.,  538. 

New  York:  Pain  ton  v.  Northern, 
etc.,  83  N.  Y.,  7 ;  Fort  v.  Whipple,  11 
Hun,  586  ;  Durkin  v.  Sharp,  14  N.  Y. 
Weekly  Dig.,  97  ;  Kirkpatrick  v.  N.  Y. 
Central,  79  N.  Y.,  240  ;  Cone  ®.  Dela- 
ware,  etc.,  81  id.,  206;  Hawley  v. 
Northern,  etc.,  82  id.,  370,  17  Hun, 
115  ;  Manning  v.  Hogan,  9  Weekly 
Dig.,  237,  78  N.  Y.,  615  ;  Booth  v.  Bos- 
ton, etc.,  73  id.,  38  ;  Kain  v.  ^mith,  25 
Hun,  146 ;  Heiner  v.  Heuvelman,  8 
Weekly  Dig.,  17  ;  Plank  «.  N.  Y.  Cent., 
60  N.  Y.,  607,  as  corrected  in  De  For- 
est V.  Jewett.  25  Alb.  L.  J.,  297. 

See  Marvin  v.  MuUer,  25  Hun,  163. 

Ohio:  Berea,  etc.,  v.  Kraft,  81  Ohio 
St.  R.,  287. 

Pennsylvania :  Baker  v.  Alleghany, 
20  Am.  L.  Reg.  (N.S.),  724,  728  note. 

Texas:  Houston  v.  Texas,  etc.,  49 
Tex.,  181 ;  International,  etc.,  t?.  Doyle, 
Id.,  190  ;  Galveston,  etc.,v.Delahaunty, 
53  id.,  206. 

United  States,  Oircnit  and  District : 
Graville  v.  Minneapolis,  etc.,  10  Fed. 
Repr.,  711  ;  McMahon  «.  Henning,  1 
McCrary,  516. 

Wisconsin :  Stetler  f .  Chicago,  etc., 

46  Wise.,  497  ;  Thompson  f>.  Hermann, 

47  id.,  602. 

The  rule  that  the  employer  is  liable 
to  a  servant  injured  by  defective  ma- 


chinery, does  not  apply  to  a  servant  in- 
jured while  ^taking  defective  cars  to 
the  repair  shop.  That  is  one  of  the 
risks  of  the  business  which  the  servant 
subjects  himself  to  by  the  employment : 
Flannagan  u.  Chicago,  etc.,  50  Wise, 
463,  following  S.  C,  45  id.,  99. 

Employers  engaged  in  constructing 
or  repairing  machines  for  others,  are 
not  liable  to  their  employes  engaged  in 
the  latter  part  of  the  work,  for  an  in- 
jury resulting  from  the  fact  that  an- 
other employe  so  negligently  did  the 
prior  part  of  the  work,  as  to  leave  the 
machine  unfit  to  have  the  latter  part  of 
the  work  done  upon  it.  The  general 
rule  that  the  master  is  bound  to  pro- 
vide a  machine  which  is  safe  for  his 
servants,  does  not  apply  where  the  ac- 
cident occurs  not  in  the  operation  of  a 
machine  belonging  to  or  used  for  the 
master,  but  in  his  construction  or  re- 
pair of  a  machine  for  others  :  Murphy 
V.  B.  &  A.  R.  R.  Co.,  8  Abb.  N.  C.,41. 

See  also  National,  etc.,  v.  Bedell,  28 
Pittsb.  Leg.  Jour.,  260. 

In  a  suit  against  a  railroad  company 
for  injury  to  an  employe  where  no  re- 
covery can  be  had  for  negligence  of  a 
co-employe,  if  defendant's  use  of  the 
track  alleged  to  be  insufficient  was  only 
occasional,  and  for  special  purposes  and 
under  special  instructions  to  those  in 
charge  of  trains  as  to  the  manner  of 
running  thereon,  it  is  liable  only  in 
case  it  was  negligence  to  use  the  track 
in  that  manner  and  for  those  purposes  : 
Stetler  v.  Chicago,  etc.,  46  Wise,  497. 

It  is  the  duty  of  a  railroad  company . 
to  exercise  a  continual  supervision  over 
machinery  and  appliances  furnished 
its  servants,  to  exercise  ordinary  dili- 
gence and  care,  under  the  circum- 
stances, to  keep  them  in  proper  repair. 

Illinois:  Chicago,  etc.,  «.  Platt,  89 
Dls.,  141,  1  Weekly  Jur.,  23  ;  Chicago, 
etc. ,  V.  Mahoney,  4  Bradw. ,  262. 

Iowa :  Braun  v.  C.  R.,  etc.,  53  Iowa, 
595. 

Minnesota :  Drymala  v.  Thompson, 
26  Minn.,  40. 

Missouri :  Porter  v.  Hannibal,  etc, 
71  Mo.,  66 ;  Bridges  v.  St.  Louis,  etc., 
6  Mo.  App.,  889  ;  McMillan  v.  Union, 
etc..  Id.,  434. 

New  York:  Durkin  v.  Sharp,  14 
N.  Y.  Weekly  Dig..  97  ;  Cone  «.  Dela^ 
ware,  etc.,  81  N.  Y..  206. 

See  Painton  «.   Northern,  etc.,    83 
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K.  Y.,  7  ;  DeGraaf  v.  N.  Y.  Cent.,  etc., 
76  id.,  125  ;  Kirkpatrick  v.  N.  Y.  Cen- 
tral, 79  id.,  240. 

Pennsylvania :  Baker  v.  Alleghany, 
etc..  20  Amer.  Law  Reg.  (N.S.),  724, 
728  note. 

United  States,  Circuit  and  Dis- 
trict: Kid  well  V.  Hoaston,  etc.,  3 
Woods.  813. 

In  actions  against  an  employer  for 
injuries  to  a  servant,  caased  by  de- 
fective machinery,  due  care  on  the 
part  of  the  employe  is  essential  to  a 
right  of  r«H»verv:  Missouri,  etc.,  v. 
Abend,  9  Bradw.,'319  ;  Glover  v.  Gray, 
Id.,  829. 

Where  an  employe  was  injured  when 
cleaning  the  ash-pan  beneath  his  en- 
gine, which  it  was  not  necessary  to  do 
at  that  particular  time  and  the  place 
where  the  engine  was  stopped,  was  one 
of  especial  hazard,  the  court  held,  on 
all  the  circumstances,  the  employe  was 
injured  by  his  own  negligence,  and 
could  not  recover :  Union,  etc.,  «. 
Leahy,  9  Brad  w.,  858. 

If  the  employe  be  a  boy,  his  knowl- 
.  edge  of  the  danger  is  to  be  taken  into 
account.  He  must  exercise  a  degree  of 
care  and  caution,  which  might  reason- 
ably be  expected  from  a  person  of  his 
years  and  understanding,  in  the  same 
position,  and  surrounded  by  like  circum- 
stances :  Glover  v.  Gray,  9  Brad w.,  329. 

Where  a  deaf  and  dumb  child,  un- 
der ten  years  old,  was  oA  the  cars  of  a 
company,  by  permission  of  its  em- 
ployes, where  he  was  Injured  through 
negligence  of  the  employes  of  the 
company,  the  company  cannot  escape 
liability  on  the  mere  ground  that  he 
was  there  without  lawful  permission 
of  the  company  :  Lammert  «.  Chicago, 
etc.,  9  Brad w.,  388. 

See  also  Day  «.  Brooklyn,  etc.,  12 
Hun.  435,  76  N.  Y.,  593. 

The  plaintiff,  an  employe  of  the  de- 
fendant, was  injured  while  riding  on 
a  hand-car,  owing  to  its  defective  con- 
dition. One  Brown  as  "section  boss" 
had  charge  of  about  five  miles  of 
track,  and  was  foreman  of  the  men 
employed  to  keep  it  in  repair,  hiring 
and  working  with  them.  He  was  re- 
sponsible for  tools  and  machinery,  and 
if  any  were  wanted  or  out  of  repair  he 
applied  or  reported  to  the  trackmaster, 
vho  furnished  the  necessary  machinery 
and  directed  as  to  the  repairs.  If  ma- 
chinery was  defective  Brown  was  or- 

30  Eng.  Rep.  44 


dered  to  have  it  repaired.  The  track- 
master  employed  the  foremen  of  the 
sections,  and,  they  were  subject  to  him. 
Brown  knew'  of  the  defect  in  the  hand- 
car, but  had  not  notified  the  trackmas- 
ter thereof.  Held,  that  Brown  did  not 
represent  the  company  so  as  to  render 
it  liable  for  his  negligence  resulting  in 
an  injury  to  a  fellow  servant :  Barrin- 

rr  V.  Delaware,  etc.,  19  Hun.  216; 
C,  second  appeal,  13  N.  Y.  Weekly 
Dig.,  356. 

Where  the  foreman  in  charge  of  a 
pile  driver  had  full  authority  to  have 
it  repaired  when  out  of  repair,  and  to 
hire  and  discharge  the  crew  working 
it,  knew  that  the  machine  was  in  a 
dangerous  condition  in  time  to  have  it 
repaired  before  the  injury,  but  omitted 
to  have  it  repaired,  and  one  of  the 
crew  was  injured  from  such  want  of 
repair  ;  held,  that  the  foreman^s  negli- 
gence was  the  negligence  of  the  em- 
ployer, and  rendered  it  liable  for  the 
injury :  Schultz  v.  Chicago,  etc.,  48 
Wise.,  375,  380 ;  Babbitt  «.  Railway, 
38  id.,  289  ;  Porter  v,  Hannibal,  eto., 
71  Mo.,  66. 

Whether  or  not  a  railroad  company 
was  guilty  of  negligence  in  failing  to 
inspect  and  repair  a  car  of  another 
company  passing  over  its  road,  such  as 
would  render  it  liable  to  an  employe 
for  injuries  received  by  reason  of  such 
car  becoming  out  of  repair  while  on 
its  passage  over  the  road,  in  a  particu- 
lar which  would  have  been  disclosed 
by  an  inspection  conducted  with  or- 
dinary care,  was  held  to  be  a  question 
for  the  jurv :  Braun  d.  C.  R.  I.  &  P. 
R.  R.  Co.,  53  Iowa.  595  ;  O'Neill  «.  St. 
Louis,  eto.,  9  Fed.  Repr.,  387. 

That  a  mastor  might  have  known  by 
the  use  of  ordinary  care  and  diligence 
that  a  tool  furnished  his  servant  for 
use  was  defective,  it  is  not  suificient  to 
make  him  liable  for  the  injury  re- 
sulting from  its  use,  irrespective  of 
any  probability  of  harm  or  danger  in 
using  it. 

Arkansas :  Little  Rock,  eto. ,  v.  Duf- 
fey.  35  Ark.,  602. 

Illinois:  Chicago,  eto.,  v.  Abend, 
7  Bradw.,  130. 

New  York:  Painton  v,  Northern, 
eto.,  83  N.  Y.,7. 

See  DeGraaf  v.  N.  Y,  Cent.,  76 
N.  Y.,  125. 

Teacas :  International,  eto.,  v.  Doyle, 
49  Tex.,  190. 
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Where  dangerous  machinery  is  so 
placed  that  the  danger  is  hidden  or  not 
apparent,  so  that  to  an  inexperienced 
person  the  machinery  may  appear  safe, 
and  an  inexperienced  employe,  who 
had  no  warning  of  the  danger,  is  in- 
jure'd  by  such  machinery  while  in  the 
regular  course  of  his  business,  he  is 
not  necessarily  precluded  from  recov- 
ering against  his  employer  on  the 
ground  of  contributory  negligence. 

Massachusetts :  O'Connor  v.  Adams, 
120  Mass.,  437. 

Michigan :  Swoboda  v.  Ward,  40 
Mich.,  420. 

Missouri  :  Dowling  v.  Allen,  6  Mo. 
App.,  195. 

See  Cagney  t>.  Hannibal,  etc.,  69  Mo., 
416. 

An  employer  who  introduces,  with- 
out notice  to  his  employe,  new  and  un- 
usual machinery,  whether  ttelonging 
to  himself  or  another,  involving,  an 
unexpected  and  unanticipated  danger, 
through  the  introduction  of  which  the 
employe,  while  using  the  care  and  dili- 
gence incident  to  his  employment, 
meets  with  an  accident,  is  liable  in 


Massachusetts :  Walsh  v.  Peet 
Valve  Co.,  110  Mass.,  23. 

Michigan :  Swoboda  v.  Ward,  40 
Mich.,  420. 

United  States,  Circuit  and  Dis- 
trict:  O'Neill  V.  St.  Louis,  etc.,  9 
Fed.  Repr.,  337. 

The  master  is  not  a  guarantor  of  the 
safety  of  machinery  and  appliances 
furnished  by  him.  There  must  be  no- 
tice of  defects  to  the  master  or  his 
agents,  or  they  must  be  such  as  can  be 
discovered  by  inspection,  or  there  must 
be  a  want  of  reasonable  care,  the  ex- 
ercise of  which  would  have  discovered 
the  defect. 

Illinois  :  Chicago,  etc. ,  v.  Piatt,  89 
Ills.,  141  ;  East,  etc.,  v.  High  town,  92 
id.,  139  ;  Pennsylvania,  etc.,  v.  Lynch, 
90  id.,  333;  Chicago,  etc.,  «.  Scheu- 
ring,  4  Bradw.,  533  ;  Chicago,  etc.,  v. 
Monka,  Id.,  664;  Price  v.  Henagan,  5 
id.,  234 ;  Heyer  v.  Salisbury,  7  id.,  93  ; 
Chicago,  etc.,  v.  Mahony,  4  id.,  262; 
Kranz  d.  White,  8  id.,  583. 

Indiana :  Lake  Shore  v.  McCormick, 
74  Ind.,  440. 

Iowa  :  Conway  v.  Hlinois  Central, 
50  Iowa,  465. 

Minnesota ;  Drymala  v.  Thomp- 
son, 26  Minn.,  40. 


Missouri  :  Porter  v.  Hannibal,  etc., 
71  Mo.,  66. 

New  York  :  Painton  v.  Northern, 
etc.,  83  N.  Y.,  7;  Slater  «.  Je.wett,  85 
id.,  61  ;  De  Graaf  v.  N.  Y.  Cent..  76 
id.,  25  ;  Jones  v.  N.  Y.  Cent.,  22  Hun, 
284  ;  Kain  v.  Smith,  25  id.,  146. 

See  Durkin  «.  Sharp,  14  Weekly 
Dig.,  97. 

Pennsylvania :  Baker  d.  Alleghanv, 
etc.,  20  Am.  L.  Reg.  (N.S.),  724.  728 
note. 

Texas :  Galveston,  etc.,  v.  Dela- 
haunty,  53  Tex.,  206. 

United  States,  Sapreme  Court : 
Hough  t?.  Railway  Co.,  100  U.  S.  R, 
100. 

United  States,  Oircnit  and  Dis- 
trict :  Kid  well  «.  Houston,  etc.,  8 
Woods,  813. 

Railroad  companies  are  bound  to  use 
appliances  which  are  not  defective  in 
construction,  but  as  between  them  and 
their  employes  they  are  not  bound  to 
use  such  as  are  of  the  very  best  or  most 
improved  description.  If  they  use  such 
as  are  in  general  use,  that  is  all  that 
can  be  required. 

Illinois  :  Chicago,  etc.,  «.  Mahony, 
4  Bradw.,  262. 

Indiana :  Lake  Shore  v.  McCormick, 
74  Ind.,  440. 

Iowa :  Baldwin  v.  Chicago,  50  Iowa. 
680,  18  Am.  L.  Reg.  (N.S.),  761,  766 
note. 

Missouri  :  Smith  v.  St.  Louis,  69 
Mo.,  82,  14  Am.  L.  Rev.,  289,  295  note, 
9  Cent.  L.  J.,  51  ;  Cagney  o.  Hannibal, 
etc.,  69  Mo.,  416. 

Rhode  Island :  Kelly  v.  Silver,  etc, 
12R.  L,112. 

It  does  not  constitute  negligence  for 
a  railroad  company,  in  the  ordinary 
course  of  business,  to  receive  and  trans- 
port the  cars  of  other  roads  in  general 
use,  which  may  not  be  constructed  with 
the  most  approved  appliances,  and  the 
transportation  or  use  of  such  cars  by 
the  company  is  one  of  the  risks  which 
an  employe  assumes  in  undertaking 
the  employment :  Baldwin  v.  Chicago, 
etc.,  50  Iowa,  680,  18  Ani.  Law  Reg. 
(N.S.),  761,  766  note. 

There  is  no  presumption  that  a  rail- 
road, or  its  superintendent  of  car 
shops,  has  any  better  means  of  infor- 
mation as  to  current  improvements  in 
machinery-  than  are  accessible  to  an 
experienced  paechanic  in  the  shops: 
Cagney  v,  Hannibal,  etc.,  69  Mo.,  416. 
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Where  an  employer  has  furnished 
his  employes  with  tools  and  appliances 
which,  though  not  the  best  possible  to 
be  obtained,  may,  by  ordinary  care  be 
used  without  danger,  he  has  discharged 
his  duty,  and  is  not  responsible  for 
accidents. 

Indiana  :  Lake  Shore,  etc.,  v.  Mc- 
Connick,  74  Ind.,  440. 

Missouri  :  Cagney  v.  Hannibal,  etc., 
69  Mo.,  416. 

New  York  :  Painton  v.  Northern, 
etc..  83  N.  Y.,  7. 

Pennsylvania:  Pittsburg,  etc,  v, 
Sentmyer,  92  Penn.  St.  R.,  276: 

Texas :  International,  etc. ,  v.  Doyle, 
49  Tex..  190. 

If  the  instrumentalities  furnished 
by  the  master  for  the  performance  of 
the  servant's  duties  are  defective,  and 
the  servant  is  aware  of  this,  though  not 
aware  of  the  degree  of  defectiveness, 
he  is  bound  to  use  his  eyes  to  see  that 
which  is  open  and  apparent  to  any  per- 
son using  his  eyes,  and  if  he  fails  to 
do  so,  he  cannot  charge  the  conse- 
queDces  upon  his  master. 

niinois:  Penn.,  etc.,  v.  Lynch,  90 
Ills.,  333;  Chicago,  etc.,  v.  Bliss,  6 
Bradw.,  411  ;  Morris  v.  Gleason,  4  id., 
395 ;  Lake,  etc. ,  v.  Roy,  5  id.,  82  ;  Price 
t.  Henagan,  Id.,  234. 

Iowa:  Perigo,  etc.,  v.  C,  52  Iowa, 
276. 

Michigan:  But  see  Swoboda  v. 
\Yard.  40Mich..420. 

Hinnosota :  Walsh  v.  St.  Paul,  etc., 
27  Minn.,  367. 

Missouri:  Smith  «.  St.  Louis,  etc., 
69  Mo..  32.  14  Am.  L.  Rev..  289,  295 
note;  Conroy  v.  Vulcan,  etc.,  6  Mo. 
App.,  102. 

See  Porter  v.  Hannibal,  etc.,  71  Mo., 
66 ;  Bridges  v.  St.  Louis,  etc. ,  6  Mo. 
App.,  389;  McMillan  v.  Union,  etc., 
Id.,  434. 

New  York :  De  Forest  v.  Jewett,  25 
Alb.  L.  J.,  297,  affirming 23  Hun,  490  ; 
Plank  V.  N.  Y.  Cent.,  60  N.  Y.,  607,  as 
explained  in  De  Forest  d.  Jewett,  25 
Alb.  L.  J.,  297. 

See  McMahon  v.  Port  Henry,  etc.,  24 
Hun,  48  ;  Hawley  v.  Northern,  etc.,  82 
N.  Y.,  370,  17  Hun,  115. 

Pennsylvania:  Green,  etc..  v.  Bres- 
mer.  97  Penn.  St.  R.,  103  ;  Phila.,  etc., 
f.  Scbertle,  Id..  450. 

Rhode  Island:  KeWj  T.  Silver,  etc., 
12  R.  I.,  112. 


Texas:  International,  etc.,  v.  Doyle, 
49  Tex.,  190. 

Victoria :  Litton  v.  Thornton,  7  Vict. 
L.  R.  (Law),  4. 

Wisconsin:  The  case  of  a  sailor, 
obliged  to  obey  the  orders  of  a  captain, 
seems  to  be  an  exception  to  the  rule  : 
Thompson  v.  Hermann,  47  Wise,  602. 

If  a  servant  be  injured  in  the  work- 
ing of  a  machine  by  reason  of  a  defect 
in  its  construction  which  he  might  rea- 
sonably have  discovered,  and  which  he 
did  not  report  to  his  master,  he  cannot 
recover  damages  against  the  master  : 
Litton  V.  Thornton,  7  Vict.  L.  R.  (Law), 
4;  Green,  etc.,  «.  Bresmer,  97  Penn. 
St.  R..  103.  38  Leg.  Int.,  440. 

If  a  servant  accept  or  continue  in 
service  with  knowledge  of  the  charac- 
ter and  position  of  structures  from 
which  employes  might  be  liable  to  re- 
ceive injuries,  he  cannot  call  upon  his 
master  to  make  alterations  to  secure 
greater  safety,  or  in  case  of  injury  to 
hold  him  responsible. 

niiuois:  Penn.,  etc.,  v.  Lynch,  90 
Ills.,  333;  Chicago,  etc.,  v.  Bliss,  6 
Bradw.,  411 ;  Morris  v.  Gleason,  4  id., 
895  ;  Lake,  etc.,  v.  Roy,  5  id.,  82 ; 
Price  V.  Henagan,  Id.,  234. 

But  see  Chicago,  etc.,  v.  Russell,  91 
Ills.,  298,  6  West.  Jur.,  193. 

Massachusetts:  Lovejoy  v.  Boston, 
etc.,  125  Mass.,  79. 

Missouri:  Smith  i;.  St.  Louis,  etc., 
69  Mo.,  32,  14  Am.  Law  Rev.,  289.  295 
note;  Conroy  v,  Vulcan,  etc.,  6  Mo. 
App.,  102. 

See  Bridges  v.  St.  Louis,  etc. ,  6  Mo. 
App.,  385  ;  McMillan  v.  Union,  etc.. 
Id.,  434. 

New  York:  Ryani?.«Wil8on,l  N.  Y. 
Cond.  Rep.,  188, 13  Weekly  Djg.,  513  ; 
De  Forest  v.  Jewett,  25  Alb.  L.  J.,  297, 
affirming  23  Hun,  490  ;  Leonard  v.  Col- 
lins, 70  N.  Y.,  90  ;  Gibson  v.  Erie,  63 
id.,  449,  reversing 5  Hun,  31 ;  Plank  v. 
N.  Y.  Cent.,60  N.  Y.,  607,  as  corrected 
in  De  Forest  v.  Jewett,  25  Alb.  L.  J.,  297. 

Pennsylvania:  Green,  etc.,  v.  Bres- 
mer, 97  Penn.  St.  R.,  103  ;  Phila.,  etc., 
V.  Schertle,  Id.,  450. 

Rhode  Island :  Kelly  «.  Silver,  etc., 
12  R.  L,  112. 

If  the  servant  of  a  railway  company 
who  has  knowledge  of  defects  in  ma- 
chinery gives  notice  thereof  to  the  prop- 
er officer,  and  is  promised  that  they 
shall  be  remedied,  his  subsequent  use 
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of  it  in  the  well-grounded  belief  that 
it  will  be  put  in  proper  condition  with- 
in a  reasonable  time,  does  not  neces- 
sarily, or  as  matter  of  law,  make  him 
guilty  of  contributory  negligence.  It 
is  a  question  for  the  jury  whether,  in 
relying  upon  such  promise  and  using 
the  machinery  after  he  knew  its  defect- 
ive or  insufficient  condition,  he  was  in 
the  exercise  of  due  care. 

Missouri:  Conroy  v.  Vulcan,  etc., 
6  Mo.  App.,  102. 

New  York:  Hawley  v.  Northern, 
etc. ,  82  N.  Y.,  820,  17  Hun.  115  ;  Marsh 
«.  Chickering,  25  Hun,  405. 

Scotland:  Baird  9.  McMonagh,  19 
Scot.  L.  Repr.,256. 

United  States,  Supreme  Court: 
Hough  V.  Railway  Co.,  100  U.  S.  R.,  213. 

A  railroad  company  is  liable  for  the 
negligent  act  of  a  foreman  having 
charge  of  dangerous  machinery,  who  in 
the  course  and  within  the  scope  of  his 
duties  orders  an  infant  or  inexperienced 
employe  under  liim  upon  a  service 
hazardous  to  life  or  limb,  and  which 
was  not  within  the  scope  of  the  ordi- 
nary or  proper  duties  of  the  servant 
thus  commanded  to  perform  it ;  in  such 
a  case  the  rule  which  exempts  the  em- 
ploye from  liability  to  one  servant  for 
the  negligence  of  a  fellow  servant,  in 
the  same  common  service,  has  no  just 
application. 

MaBsachusetts :  O'Connor  v.  Adams, 
120  Mass..  427  ;  Combs  v.  New  Bed- 
ford, etc.,  102  id.,  572. 

But  see  Curran  v.  Merchants,  etc., 
130  Mass.,  374. 

Bllissouxi:  Bowling  «.  Girard,  etc., 
14C«nt.  L.  J.,  92. 

New  York:  See  Costello  v.  Jndson, 
21  Hun,  396  ;  De  Graaf  v.  N.  Y.  Cent., 
etc.,  76  N.  Y.,  125. 

United  States,  Oircuit  and  Distriot: 
Fort  V.  Union  Pacific,  etc.,  2  Dillon, 
259. 

As  between  an  employer  and  a  person 
operating  machinery  or  a  fellow  ser- 
vant, the  fact  that  the  machine  ex- 
ploded is  not  prima  fade  evidence  of 
negligence  :  Kranz  u.  White,  8  Bradw., 


Where  a  building  was  burned  from 
want  of  water  in  a  cistern  in  an  upper 
story  of  a  building,  held,  in  the  ab- 
sence of  proof  of  any  reason  why  the 
water  did  not  run,  that  it  must  be  at- 
tributed to  the  negligence  of  the  fellow 
servants  of  the  plaintiff  in  failing  to 


keep  the  pipes  and  apparatus  in  order, 
or  in  failing  to  put  it  in  operation : 
Jones  'D.  Granite,  etc.,  126  Mass.,  84. 

See  also  Keith  «.  Granite  Mills,  126 
Mass.,  90. 

JPW  cases  in  which  Vie  master  tnu 
held  not  liable  to  a  seroant  : 

For  the  breaking  of  an  eye-bolt : 
Painton  v.  Northern,  etc.,  83  N.  Y.,  7. 

From  kick  of  a  horse  he  was  clean- 
ing :  Green,  etc.,  v.  Bresmer,  97  Penn. 
St.  R.,  103. 

While  coupling  cars :  Toledo,  etc ,  v. 
Black,  88  Ills.,  112;  Gibson  «.  North- 
ern,  etc.,  22  Hun,  289 ;  Lake  Shore  «. 
McCormick,  74  Ind.,  440;  Phila.,  etc, 
©.  Schertle,  97  Penn.,  450 ;  De  Forest «?. 
Jewett,  14  N.  Y.  Weekly  Digest,  80, 
affirming  23  Hun,  490.' 

For  starting  of  machinery  by  super- 
intendent :  Crispin  v.  Babbitt,  81 N.  Y., 
516,  37  Am.  R.,  521. 

Collision  of  trains  out  of  time: 
Slaters.  Jewett,  85  N.  Y..  61. 

For  injury  to  the  foot  of  a  boy  of  14, 
running  an  elevator:  Costello  v.  Jud- 
son,  21  Hun,  396. 

For  being  struck  by  a  post  by  the 
side  of  a  railway  track  :  Lovejoy  «. 
Boston,  etc.,  125  Mass.,  79. 

One  injured  by  an  explosion  of  a 
steam  boiler  while  a  co-employe  was 
repairing  a  defect  in  it :  Morse  v.  Glen- 
don,  etc.,  125  Mass..  282. 

For  the  fall  of  a  staging  being 
erected  by  oo-servants :  Killea  v.  Faxon, 
125  Mass.,  485. 

The  wooden  roller  of  a  hand-car  hav- 
ing broken,  servant  put  on  glove  to 
save  hand  ;  glove  caught  and  injured 
servant:  International,  etc.,  «.  I>oyle, 
49  Tex.,  190. 

The  breaking  of  a  brake-chain :  De 
Graaf  v.  N.  Y.  Cent.,  76  N.  Y.,  126. 

For  an  injury  to  a  servant  while 
making  a  running  switch  :  Lake  Shore, 
etc.,  «.  Knittal,  83  Ohio  St.  R.,  468. 

For  a  defective  ladder  upon  a  car: 
Chicago,  etc.,  «.  Piatt,  89  Ills.,  141,  1 
Weekly  Jur.,  23. 

For  not  providing  a  fire-escape  :  Jones 
V.  Granite  Mills,  126  Mass.,  84;  Keith 
«.  Granite  Mills,  Id.,  90. 

For  not  having  water  in  cistern  on 
upper  stories  of  building  :  Jones  r. 
Granite  Mills,  126  Mass.,  84 ;  Keith  o. 
Granite  Mills,  Id.,  90. 

A  common  door  used  for  unloading 
freight  broke:  Pennsylvania,  etc.,  c. 
Lynch,  90  Ills.,  333. 
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From  a  bank  falling  by  excavation  : 
O'Sallivan  v.  Victoria,  etc.,  44  U.  C. 
Q.  B.,  128  ;  Leonard  «.  Collins,  70 
N,  Y..  90. 

But  see  Lake,  etc.,  v.  Erickson,  89 
Mich.,  492  ;  18  Am.  Law  Reg.  (N.S.), 
28,  35  note. 

For  roadmaster  turning  a  switch, 
throwing  engine  off  track :  Walker  v. 
Miller,  128  Mass.,  8. 

The  falling  of  an  elevator:  Kelly  f>, 
Beaton,  etc.,  128  Mass., 456. 

One  injured  by  machinery  not  boxed : 
Kelly  f?.  Silver,  etc.,  12  R.  L,  112.     • 

Conductor  of  a  freight  train  hit  by 
the  roof  of  a  depot  building  :  Gibson 
V.  Erie,  etc.,  63  N.  Y.,  449. 

For  the  caving  in  of  the  sides  of  a 
sewer,  from  not  using  braced  planks  to 
keep  the  soil  from  caving  in :  Zeigler  v. 
Day,  123  Mass.,  152, 

One  under  cars,  repairing  them,  in- 
jored  by  backing  other  cars  against 
one  he  was  under :  Besel  v.  N.  Y. 
Cent..  71  N.  y.,  171. 

Where  laborers  made  a  cavity  into 
which  one  coupling  cars  fell ;  Vantrain 
«.  St.  Louis,  etc.,  8  Mo.  App.,  538. 

Laborer  injured  on  a  train  while  go- 
ing to  work  :  Howland  «.  Milwaukee, 
etc.,  11  N.  W.  Repr.,  529,  Supreme 
Conrt,  Wise. ;  Kumler  «.  Junction,  etc., 
S3  Ohio  St.  R.,  150. 

For  injury  sustained  by  a  brakeman 
from  a  derrick  used  by  laborers  widen- 
ing the  track :  Holden  v.  Fitchburg, 
128  Mass.,  268. 

One  servant,  a  boy  between  14  and 
15,  injured  while  cleaning  machinery, 
from  its  being  started  by  another  ser- 
vant, the  servant  injured  having  done 
such  work  for  two  and  a  half  years: 
Curran  v.  Merchants,  etc.,  130  Mass., 
874. 

But  see  O'Connor  v.  Adams,  120 
Mass.,  427. 

A  track  repairer  injured  while  on  a 
hand-car  by  collision  with  a  train: 
Gomiley  v.  Ohio,  etc.,  72  Ind.,  31. 

A  laborer  injured  by  a  defective 
hand-car:  Barringer  v.  D.  <fe  H.,  19 
Hun,  216,  18  N.  Y.  Weekly  Dig.,  356. 
A  laborer  injured  by  the  fall  of  a 
derrick:  Marvin  v.  Muller,  25  Hun,  163. 
For  cases  where  the  master  was  held 
ime: 

For  the  breaking  of  an  eye-bolt : 
Painton  v.  Northern,  etc.,  83  N.  Y.,  7. 


But  see  De  Graaf  v.  N.  Y.  Cent.,  76 
N.  Y.,  125. 

For  the  fall  of  a  staging  erected  by 
the  master,  upon  which  a  servant  was 
sent:  Mulchey  v.  Methodist,  etc.,  125 
Mass.,  487 ;  Fort  v.  Whipple;  11  Hun, 
586 ;  Manning  v.  Hogan,  9  Weekly 
Dig.,  237,  78  N.  Y.,  615. 

For  injuries  from  servant's  trowsers 
catching  upon  an  unknown  cog-wheel: 
Swoboda  v.  Ward,  40  Mich.,  420. 

For  defective  track  from  which  en- 
gine ran  off:  Durkin  «.  Sharp,  14 
N.  Y.  Weekly  Dig.,  97. 

For  injury  from  coal  thrown  by  an 
engineer  of  a  locomotive  :  Chicago,  etc., 
V.  Moranda,  93  Ills.,  302. 

Where  railway  track  taken  up  by 
section  boss  without  proper  signals : 
Drymala  d.  Thompson,  26  Minn. ,  40. 

For  a  defect  in  a  track  not  specially 
known  to  the  employe,  although  he 
knew  it  was  genendly  out  Of  repair : 
Porter  «.  Hannibal,  etc.,  71  Mo.,  66. 

One  injured  by  machinery  not  fixed  : 
Swoboda  v.Ward,  40  Mich.,  112;  Dow- 
ling  V.  Allen,  6  Mo.  App.,  195. 

Falling  from  a  ladder  insecurely  fast- 
ened by  a  boy  incompetent  to  do  such 
work:  Henry  v.  Brady,  11  N.  Y., 
Weekly  Dig.,  361,  83  N.  Y.,  619. 

For  injury  to  a  brakeman  from  being 
struck  by  a  telegraph  pole  too  near  the 
track  :  Chicago,  etc., «.  Russell, 91  Ills., 
298,  6W^est.  Jur.,193. 

To  a  servant  injured  by  dangerous 
revolving  machinery,  as  to  the  danger 
and  use  of  which  he  was  not  instruct^  : 
O'Connor  v.  Adams,  120  Mass.,  427. 

But  see  Curran  v.  Merchants,  etc., 
130  Mass.,  374. 

For  not  sending  sufficient  brakemen 
on  a  train  :  Booth  v.  Boston,  etc.,  73 
N.  Y.,38,  29  Amer.  R.,  97. 

For  one  injured  by  the  explosion  of 
an  unsafe  engine  :  44  Ills.,  283  ;  Cum- 
berland, etc.,  V.  Hogan,  45  Md.,  229. 

To  one  injured  by  fall  of  ladder : 
Marsh  v.  Chickering,  25  Hun.  405. 

One  servant  is  liable  to  a  fellow  ser- 
vant for  an  injury  occasioned  by  the 
negligence  of  the  first  in  such  employ- 
ment :  Osbom  v.  Morgan,  130  Mass. , 
102,  20  Amer.  Law  Reg.  (N.S.),  399  ; 
Moak's  Underbill  on  Torts,  55,  23  Alb. 
L.  J.,  4D8;  Hinds  t5.  Harbon,  58  Ind., 
121,  18  Alb.  L.  J.,  423. 
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[8  Common  Pleas  Division,  499.] 
March  2;  July  8,  1878. 

Johnson  and  Others  v.  The  Lancashire  and  York- 
shire Railway  Company  and  The  Wigan  Wagon 
Company,  Limited. 

Conversioii — Vendor  and  Purchaser — Delivery  of  Ooods  to  Order  of  TTiird  Part9 
assenting  to  pay — Reaianption  of  Possession  by  Vendor — Conversion — Measure  of 
I>atnages, 

The  plaintiffs,  being  ander  contract  to  sell  wagons,  employed  L.  to  make  them 
according  to  sample  at  a  certain  price.  L.  then  employed  the  defendant  wae^on 
company  to  make  them  according  to  sample  at  a  lower  price.  The  company  after- 
wards proposed  to  receive  payment  direct  from  the  plaintiffs,  who  consented  and  were 
authorized  by  L.  to  pay  them.  Some  wagons  were  delivered  by  the  wagon  company 
to  the  defendant  railway  company  to  the  order  of  the  plainti£k  The  plaintiffs  sent 
a  complaint  to  the  wagon  company  that  the  wagons  were  unequal  to  sample,  but  did 
not  reject  them ;  and  they  informed  L.,  and  also  the  wagon  company,  that  they 
would  dispose  of  the  wagons  at  the  best  price  obtainable,  and  hold  L.  respon&tible  for 
loss.  L.  rejected  the  wagons.  The  plaintiffs  gave  notice  to  the  railway  com^vmy 
not  to  deliver  the  wagons  without  their  order,  but  the  railway  company  neverthelt^s 
delivered  them  to  the  wagon  company,  who  refused  to  give  them  up.  In  an  action 
against  both  companies  for  conversion  : 

Held  (1.)  That,  the  property  in  the  goods  and  the  right  to  possession  of  them  hav- 
ing passed  to  the  plaintiffiS,  both  defendants  were  liable : 

(2.)  That  the  aiTangement  for  the  advantage  of  the  wagon  company,  that  they 
should  receive  direct  payment  from  the  plaintiffs,  had  not  created  any  relationship 
between  them  which  would  prevent  the  application  of  the  ordinary  rule  as  to  the 
measure  of  damages  in  trover  against  mere  strangers ;  and  that  the  plaintiffs  were, 
therefore,  entitled  to  recover  the  full  value  of  the  goods  at  the  time  of  the  conver- 
sion, without  deduction  of  the  price. 

Further  consideration.  Statement  of  claim.  1.  Be- 
tween the  months  of  July  and  October,  1876,  the  plaintiflfs 
deposited  with  the  defendants  at  the  Ratcliffe  Bridge  rail- 
way station  thirty-eight  tip-wagons,  the  property  of  the 
plaintiffs,  and  the  defendants  received  the  wagons  to  hold 
them  to  the  order  of  the  plaintiffs. 

500]  *2.  In  October,  1876,  the  plaintiffs  demanded  of 
the  defendants  delivery  of  the  wagons,  but  the  defendants 
detained  the  same  and  refused  to  deliver  the  same  to  the 
plaintiffs  or  to  their  order.     Claim,  £817  damages. 

By  the  particulars  the  plaintiffs  claimed  £21  10^.  per 
wagon  as  the  value. 

Judgment  having  been  signed  for  want  of  a  statement  of 
defence,  a  judge  at  chambers,  on  the  28th  of  July,  1877, 
made  an  order  that  the  judgment  and  all  subsequent  pro- 
ceedings should  be  set  aside,  the  statement  of  claim  should 
be  delivered  to  the  Wigan  Wagon  Company,  and  they 
should  be  at  liberty  to  appear  and  defend  the  action. 
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A  statement  of  defence  was  on  the  4th  of  August  de- 
livered on  behalf  of  the  Lancashire  and  Yorkshire  Kailway 
Company,  denying  that  they  received  the  wagons  to  hold  to 
the  order  of  the  plaintiffs,  and  alleging  that  the  wagons 
were  despatched  to  the  station  for  delivery  to  the  plaintiffs' 
order  by  the  Wigan  Wagon  Company,  but  that  the  plain- 
tiffs and  one  Waller,  to  whom  by  the  plaintiffs'  order  the 
defendants  tendered  the  wagons,  refused  to  accept  them, 
and  they  were  returned  to  the  defendants  and  lay  an  un- 
reasonable time  at  their  station  obstructing  the  railway,  and 
were  also  claimed  by  the  Wigan  Wagon  Company,  to  whom 
the  defendants  redelivered  them,  and  who  were  prepared  to 
diapute  the  plaintiffs'  claim. 

The  Wigan  Wagon  Company,  by  their  statement  of  de- 
fence, in  addition  to  a  denial  of  the  allegations  in  the  state- 
ment of  claim,  alleged  that,  in  May,  1876,  they  entered  into 
an  agreement  with  Lockwood  &  Co.  to  supply  them  with 
100  tip- wagons  according  to  an  agreed  sample,  payment  to 
be  made  on  the  20th  of  the  March  following  the  completion 
of  the  agreement ;  that,  before  the  completion  of  the  agree- 
ment, it  was  agreed  between  Lockwood  &  Co.,  the  Wigan 
Wagon  Company,  and  the  plaintiffs,  that  the  plaintiffs 
should  be  substituted  for  Lockwood  &  Co.  in  the  agree- 
ment; that  delivery  of  the  wagons  should  be  made  by  the 
Wigan  Wagon  Company  to  the  plaintiffs,  and  that  pay- 
ment as  per  agreement,  with  £1  per  wagon  additional  (to  be 
handed  over  to  Lockwood  &  Co.),  should  be  made  by  the 
plaintiffs  to  the  Wigan  Wagon  Company  ;  that  the  Wigan 
Wagon  Company  ^completed  the  agreement,  and  [501 
were  ready  and  willing  to  deliver  the  100  wagons,  and  in 
fact  delivered  the  thirty-eight  mentioned  in  the  statement  of 
claim  to  the  Lancashire  and  Yorkshire  Railway  Company 
for  delivery  to  the  plaintiffs;  that  the  Lancashire  and 
Yorkshire  Railway  Company  tendered  the  thirty-eight 
wagons  to  the  plaintiffs  or  order,  but  the  plaintiffs  and  their 
agents  refused  to  accept  the  wagons  from  the  railway  com- 
pany, upon  the  ground  that  they  were  not  equal  to  sample, 
and  returned  the  thirty-eight  wagons  to  the  defendants  the 
Wigan  Wagon  Company  through  the  railway  company; 
and,  by  way  of  counterclaim,  they  claimed  damages  against 
the  plaintiffs  for  non-acceptance  of  the  100  wagons. 

The  plaintiffs  in  their  reply  joined  issue  as  against  the 
Lancashire  and  Yorkshire  Railway  Company ;  and,  as 
against  the  Wigan  Wagon  Company,  they  denied  that  it 
ever  was  agreed  that  the  plaintiffs  should  be  substituted  for 
Lockwood  &  Co.  in  the  agreement  of  May,  1876,  and  alleged 
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that  an  agreement  was  made  by  the  plaintiffs  and  Lockwood 
&  Co.,  whereby  Lockwood  &  Co.  agreed  to  sell  and  the 
plaintiffs  to  buy  wagons  according  to  a  certain  sample 
wagon  ;  that  it  was  afterwards  understood  by  the  plaintiffs 
that  the  wagons  were  to  be  made  for  and  sold  to  Lockwood 
&  Co.  by  the  defendants ;  that  it  was  subsequently  arranged 
between  the  Wigan  Wagon  Company  and  the  plaintiffs  tliat, 
after  delivery,  the  plaintiffs  would,  on  account  of  Lockwood 
&  Co.,  and  on  receiving  their  authority,  pay  the  defendants 
the  price  Lockwood  &  Co.  had  agreed  to  pay  them  for  the 
wagons  ;  but  that  this  arrangement  was  purelyfor  the  con- 
venience of  Lockwood  &  Co.  and  the  Wigan  Wagon  Com- 
pany ;  and  the  plaintiffs  never  made  themselves  responsible 
to  the  Wigan  Wagon  Company  for  the  price,  but  that  it 
was  expressly  agreed  that  the  relation  between  the  parties 
should  not  be  altered  ;  that  Lockwood  &  Co.,  by  the  Wigan 
Wagon  Company,  did  deliver  to  the  plaintiffs  the  thirty- 
eight  wagons,  and  the  same  were  received  by  the  Lancashire 
and  Yorkshire  Railway  Company,  to  hold  to  their  order 
until  the  breach  in  the  statement  of  claim  alleged  ;  that  the 
wagons  were  not  according  to  contract,  and  the  plaintiffs, 
who  had  resold  the  wagons,  had  a  claim  against  Lockwood 
&  Co.'s  estate  for  their  breach  of  contract  in  respect  of  these 
502]  *  wagons  and  other  wagons  not  the  subject  of  this 
action.     Issue  thereon. 

The  cause  was  tried  before  Denman  J.,  at  the  Yorkshire 
Assizes.  The  facts  proved  at  the  trial,  and  the  arguments 
urged  on  a  motion  for  judgment,  are  fully  set  forth  in  the 
judgment. 

Feb.  16.  C.  Russell^  Q.C.,  appeared  for  the  plaintiffs; 
Edwards^  Q.C.,  for  the  Wigan  Wagon  Company  ;  and 
Crompton^  for  the  Lancashire  and  Yorkshire  Railway  Com- 
pany. 

Cut.  adv.  milt 

March  2.  Denman,  J.,  after  stating  the  nature  of  the 
action,  said:  At  the  trial  it  appeared  that,  on  the  11th  of 
May,  1876,  the  plaintiffs  had  employed  the  Messrs.  Lock- 
wood  to  manufacture  for  them  100  tip-wagons  at  £18  each, 
according  to  a  sample  wagon  agreed  upon.  The  plaintiffs 
had  themselves  contracted  with  one  Waller  to  supply  him 
with  a  similar  number  of  similar  wagons  at  £21  10^.  each, 
which  for  thirty-eight  wagons  would  make  a  profit  of  £133. 
On  the  10th  of  May  Lockwoods  employed  the  Wigan 
Wagon  Company  to  manufacture  the  100  wagons  required 
by  the  plaintiffs  at  £17  per  wagon ;  and  the  Wigan  Wagon 
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Company  on  the  24th  proposed  to  charge  the  plaintiffs  for 
the  wagons  direct,  to  which  proposal  the  plaintiffs  on  the 
2i5th  assented  upon  receiving  Lockwoods'  authority  so  to 
pay.  In  June,  the  plaintiffs,  being  pressed  by  Waller  for 
the  wagons,  pressed  both  Lockw^oods  and  the  wagon  com: 
pany  for  expedition  in  delivery ;  and  on  the  26th  of  June 
some  wagons  were  delivered  to  one  of  the  stations  of  the 
L:incashire  and  Yorkshire  Railway  Company,  to  the  order 
of  the  plaintiffs,  but  not  to  the  station  named  in  the  con- 
tract between  the  plaintiffs  and  Lockwoods.  The  plaintiffs 
on  the  26th  of  June  wrote  to  the  wagon  company  stating 
that  their  customers  complained  that  the  first  lot  were  not 
according  to  sample.  The  thirty-eight  wagons,  the  subject 
of  the  action,  were  on  the  22d  of  July  lying  to  the  order  of 
the  plaintiffs  at  the  Ratcliffe  station  of  the  Lancashire  and 
Yorkshire  Railwa3\  On  that  date  the  plaintiffs  wrote  to 
tlie  wagon  company  as  follows:  ''As  you  are  interested  in 
the  100  wagons  supplied  by  you  to  Mr.  Lockwood,  and  by 
Lim  to  us,  we  inclose  copy  of  a  letter  written  by  us  to-day 
to  him,  which  will  *show  you  the  position  we  are  [503 
advised  to  take  up."  Then  followed  a  copy  of  the  plain- 
tiff's letter  to  Messrs.  Lockwood  intimating  that,  as  the 
wagons  were  not  according  to  sample,  and  were  rejected  by 
their  buyers^  they  would  dispose  of  the  wagons  at  the  best 
price  obtainable^  and  hold  Lockwoods  responsible.  Lock- 
woods  also  on  the  24th  wrote  to  the  wagon  company  inform- 
ing them  that,  as  the  wagons  were  not  according  to  sample, 
they  must  decline  to  have  anything  further  to  do  with  them, 
and  hold  them  responsible  for  any  loss. 

The  jury  found  that  Lockwoods  had  rejected  the  wagons ; 
and  it  was  contended  that,  this  being  so,  the  plaintiffs  could 
not  recover,  as  they  could  have  no  property  in  the  goods 
which  had  been  rejected  by  their  vendors,  who  had  not  been 

Eaid.  But,  in  answer  to  this,  it  was  proved  as  against  the 
ancashire  and  Yorkshire  Railway  Company  that  they 
throughout  held  the  goods  to  the  order  of  the  plaintiffs, 
and  that,  after  notice  from  the  plaintiffs  not  to  deliver  to 
any  one  without  their  order,  they  (the  Lancashire  and  York- 
shire Railway  Company)  delivered  the  goods  to  the  wagon 
company. 

So  far  as  the  Lancashire  and  Yorkshire  Railway  Company 
are  concerned,  it  therefore  is  clear  that  there  is  no  defence 
to  the  action.  As  regards  the  wagon  company,  I  think  they 
are  also  liable;  for,  although  I  am  of  opinion  that  Lock- 
woods  were  still  the  parties  liable,  upon  their  contract  with 
the  plaintiffs,  notwithstanding  the  arrangement'  that  the 
30  Emg.  Rep,  45 
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payments  were  to  be  made  to  the  wagon  company  direct,  I 
think  that  the  wagon  company  had  no  control  over  the 
goods  after  they  were  once  delivered  to  the  railway  company 
to  the  order  of  the  plaintiffs.  As  against  the  wagon  com- 
pany, the  property  in  the  goods  had  passed  to  the  plaintiffs, 
and  they  could  not,  I  think,  take  advantage  of  a  repudia- 
tion by  Lockwoods,  the  plaintiffs  being  then  in  possession 
of  the  goods  through  the  railway  company,  and  claiming 
the  property  in  the  goods.  The  mere  fact  that  they  were  at 
the  same  time  insisting  on  their  rights  as  against  Lockwoods 
by  reason  of  the  goods  not  being  according  to  sample  would 
not  alter  or  impair  their  property  in  the  goods.  I  think 
therefore  that  the  plaintiffs  are  entitled  to  recover  as  against 
both  defendants. 

As  to  damages, — I  think  the  action  is  substantially  an  ac- 
504]     tion  *of  trover,  and  that  the  plaintiffs  are  not  enti- 
tled to  the  full  value  of  the  goods,  inasmuch  as  but  for  the 
concession   they  would  have  been  bound  to  pay  £18  per 
wagon  to  Lockwoods  within  a  short  period  of  the  time  when 
the  conversion  took  place:  but,  unless  they  had  been  de- 
prived of  the  wagons,  I  see  no  reason  to  think  that  they 
might  not  have  made  the  profit  of  £3  10^.  on  each  wagon 
which  they  would  have  made  if  no  difficulties  had  occurred. 
This  would  for  the  thirty-eight  wagons  give  a  profit  of  £133, 
which  I  am  inclined  to  think  is  the  amount  for  which  the 
judgment  ought  to  be  given :  but,  inasmuch  as  the  question 
of  damages  was  hardly  discussed,  I  think  it  better  to  reserve 
final  judgment  (unless  both  parties  agree  to  a  judgment  for 
£133)  until  both  parties  have  had  an  opportunity  of  consid- 
ering whether  they  desire  a  further  discussion,  of  the  point. 
If  neither  party  elects  to  apply  for  such  further  considera- 
tion of  the  matter  within  a  week,  the  judgment  to  stand  for 
that  amount. 

The  plaintiffs  not  being  satisfied  with  the  amount  of  dam- 
ages awarded,  the  case  was  again  argued. 

June  22.     C.  Bussell,  Q.C.,  and  JR,  Henn  Collins,  for  the 
phiiiitiffs:     The  measure  of  damages  in  trover  generally  is 
(ii^  value  of  the  goods  at  the  time  of  the  conversion  :    see 
IlnUiner  v.  Florence  {'),     Where  a  contract  or  relationship 
exists  between  the  plaintiff  and  the  defendant  the  measure 
uf  damages  is,  no  doubt,  sometimes  different,  as,  for  exam- 
ple, where  the  buyer  of  goods  who  has  not  paid  the  price 
nrns  the  vendor,  who  has  a  lien,  for  converting  them,  in 
which  case  the  measure  of  damages  is  the  value  of  the  goods 

(')  3  Q.  B.  D.,  484,  at  p.  490  ;    28  Eng.  R.,  390,  895. 
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less  the  unpaid  price.  Bat  the  distinction  between  cases 
^'here  such  relationship  exists  and  those  of  conversion  by  a 
mere  stranger  or  wrongdoer  is  recognized  throughout  the 
authorities  which  maybe  cited  for  the  defendant:  see  Chin- 
ery  v.  Yiall  (*) ;  Turnei'  v.  Ilardcastle  (').  Johnson  v. 
Siear{*\  and  the  principle  on  which  it  is  based,  is  well  ex- 
pressed in  Donald  v.  Suckling {*),  by  Shee,  J.,  viz.,  ''that 
between  the  parties  to  a  contract  the  *measure  of  [505 
damages  for  a  breach  of  the  contract  must  be  the  same, 
wliether  the  form  of  action  be  ex  contractu  or  ex  delicto^ 
and  that  in  such  a  case  general  rules  applicable  to  the  latter 
form,  the  only  one  competent  for  the  redress  of  injuries 
purely  tortious,  are  not  to  be  strained  to  the  doing  of  mani- 
fest injustice."  The  plaintiffs  here  had  a  right  to  immedi- 
ate possession  of  the  goods,  and  would  be  liable  to  Lock- 
wood,  their  vendor,  for  the  full  value,  and  are  entitled  to 
recover  it  from  the  defendants,  who  are  mere  strangers  and 
wrongdoers :  Edmundson  v.  Nuttall  (*). 

C.  Crompton  appeared  for  the  Railway  Company,  de- 
fendants. 

J.  Edwards,  Q.C.,  and  Myhnrgh,  for  the  Wagon  Com- 
pany, defendants:  The  Wagon  Company  are  not  mere 
strangers  and  wrongdoers.  They  had  agreed  with  the  plain- 
tiffs to  receive  direct  payment  from  them  fcrr  the  wagons 
®J^PP}ied.  The  price  charged  and  the  value  of  the  goods  at 
tlie  time  of  the  conversion  are  identical,  and  as,  if  the  plain- 
tiffs kept  the  wagons,  they  must  have  paid  the  price,  the 
daniages  actually  sustained  are  nil,  or  nominal  only,  John- 
son V.  Stear{');  Donald  y.  Suckling  {')\  Halliday  v.  Hoi- 
"7  o^  )  >  Briei'ly  v.  Kendall  (•),  and  see  that  case  mentioned 
^Y  i'ollock,  C.B.,  in  Toins  v.  Wilson{'y,  Chinery  v.  Viall{'')\ 
lioH^I  on  Bamages  (8d  ed.),  352.  The  plaintiflfs  are  not 
iud  ^^^'^  original  vendors  who  have  made  default.     No 

pl^p'J^.^t  for  nominal  damages  in  this  action  will  affect  the 
#.!..;  ".?^'  '''glit  to  sue  Lockwoods,  or  to  set  up  a  counter- 

|.jj^     ^<^^/^  CbZZ/Ti^  replied :     The  defendants  seem  to  raise 
q^<^stion  of  novation  which  they  abandoned  at  the  trial. 

at  p  lop?*  J^  ^M  288,  per  Brarawell,  B.,        (•)  15  C.  B.  (N.S.),  330;  33  L.  J.  (C.P.), 

L.  J   (n  px  *•  (^'-S-X  688,  at  p.  708;  31  C)  Law  Rep.,  1  Q.  B.,  585. 

(*)  15  n^'rJ^^'  *'  P-  ^^^'  (*)  Law  Rep.,  8  Ex.,  299. 

^  J.  rC  P  \  ^-  ^^•^•>'  ^^^*  «*  P-  83'^ ;  88  (•)  17  Q.  B..  937 ;  21  L.  J.  (Q.B.),  161. 

(*)  l^L\  ^^**'  *^  P-  ^88-  ('°)  *  B.  <fe  S.,  442,  at  p.  458;  82  L.  J. 

(*)   1 7    n     T'  ^  ^'  ^^  ^^^'  *t  p.  601.  (Q.B.),  382. 

f^'-'U  lO»>*    ^'  ^^•^•^'    ^^^'     34   L.   J.  (»)  5lL«feN.,288;  29  L.  J.  (Ex.),  ISO. 
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[Denman,  J.:  The  correspondence  shows  that  the  parties 
did  not  rely  on  any  novation.] 

And  there  was  none  in  fact.  The  plaintiffs  were  under  no 
binding  contract  to  pay  the. company,  and  payment  to  them 
would  not  have  discharged  the  liability  of  the  plaintiflfs 
towards  Lockwoods. 

Cut.  adv.  vuU. 

506]  *July  3.  Denman,  J.,  delivered  final  judgment. 
After  recapitulating  the  facts,  his  Lordship  said:  The  jury 
found  that  the  value  of  the  wagons  at  the  time  of  the  deten- 
tion was  £17  each,  i.e.,  £646. 

The  plaintiffs  contended  that  they  were  entitled  to  recover 
the  full  value  of  the  wagons  ;  the  defendants,  that  nominal 
damages  only  could  be  recovered.  I  suggested  on  the 
former  occasion  that  the  plaintiffs  were  entitled  to  the  £133 
above  mentioned.  The  parties,  however,  at  my  snggestion, 
desiring  a  further  discussion  upon  it,  the  question  of  dam- 
ages was  elaborately  argued  in  support  of  the  two  extreme 
contentions  above  mentioned,  and  many  cases  were  quoted 
on  both  sides. 

I  am  now  of  opinion  that  the  measure  of  damages  sug- 
gested by  me  was  wrong,  and  that  the  plaintiffs  are  entitled 
to  recover  the  value  of  the  wagons  at  the  time  of  the  conver- 
sion, i.e.,  £646.     It  is  laid  down  in  all  the  text-books  and 
authorities  that,  where  goods  are  unlawfully  converted,  the 
proper  measure  of  damages  \s  prima  facie  the  full  value  ot 
the  goods.     Thus,  in  Keen  v.  Priest {^\  where  the  landlord, 
having  a  right  to  distrain  upon  other  goods,  seized  sheep 
which  were  privileged  on  the  ground  that  there  were  other 
goods  on  the  premises,  it  was  held  that  the  full  value  of  the 
sheep  were  recoverable,  though  the  rent  was  due  and  other 
goods  might  have  been  taken.     So,  in  GiUard  v.  Britlan  ('), 
where  the  seller  of  goods  not  paid  for  according  io  contract 
retook  them  from  the  buyer,  even  under  circumstances  in- 
ducing suspicion  of  fraud,  it  was  held  that  the  buyer  was 
entitled  to  recover  the  full  value  of  the  goods.     So,  where  a 
mortgagee  of  chattels,  being  an  unpaid  vendor,  resumed 
possession  in  a  manner  not  authorized  by  the  deed,  it  was 
held  that  the  vendee's  and  mortgagor  s  assigns  were  entitled 
to  ivcover  the  full  value  of  the  8:oods:  Turner  v.  Hardr 
caxffe  O'     So,  in  jE(if7i  undson  v.  yiMafl  0),  the  plaintiff  was 
held  entitled  to  recover  the  full  value  of  looms  seized  m 

r»  4  H.  A  X.,  2:.ri;  2S  L.  J.  a:i\  157.         {^  11  C.  R  ^N.S,),  6S3;  8 1  L.  J.  (C?.), 
0>  S  M.  &  W.,  57.^:   1  IL.  J.  (Ex-V  loS.     li»;v 

{*)  17  C.  B.  ^X.SA  ibO;  U  L.  J.  (C.P.X  102. 
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execution,  when  if  they  had  been  seized  one  day.  later  they 
Tvould  have  been  lawfully  seized  in  execution  for  a  debt  due 
from  the  plaintiff  to  the  defendant.  In  that  case  Byles,  J., 
lays  it  down  {*),  that  *"  he  who  wrongfully  converts  [507 
goods  of  another  \^  prima  fade  liable  in  damages  to  the  full 
value  of  the  goods  converted ;  and  it  is  no  answer  to  say 
that  the  wrongful  act  of  the  defendant  has  operated  to 
relieve  the  plaintiff  from  a  debt."  Swire  v.  Leach  (*)  is  to 
thn  same  effect. 

It  is,  however,  laid  down  in  several  cases  that  there  is  no 

absolute  law  to  the  effect  that  in  all  cases  the  value  of  the 

goods  ought  to  be  recovered,  but  that  the  true  measure  of 

damage  is  the  real  damage  sustained  by  the  unlawful  act  of 

the  defendant ;  and  the  defendants'  counsel  cited  several 

cases  in  support  of  this  proposition.     The  earliest  of  these 

was  Brierly  v.  Kendall  ("),  decided  in  1852.     It  differed  only 

from  Turner  v.  Hardcastlei^)^  mentioned  above,  in  being  an 

action  against  the  mortgagee,  instead  of  against  a  third 

party.     But  it  was  held  that,  where  the  mortgagees  had 

entered  prematurely  before  the  day  appointed  for  payment, 

though  trespass  would  lie,  the  measure  of  damages  should 

not  be  the  value  of  the  goods,  but  the  value  of  the  plaintiff's 

interest  at  the  time  of  the  trespass,  which  the  court,  being 

asked  to  fix,  fixed  at  a  nominal  amount,  Lord  Campbell,  in 

his  judgment,  saying, — *'If  the  action  had  been  against  a 

third  party,  the  case  would  have  been  different."     This  case 

was  followed  in  1860  by  Chinery  v.  Viall{*).     In  that  case 

the  plaintiff,  having  bought  some  sheep  from  the  defendant 

on  credit,  had  left  them  in  the  custody  of  the  defendant, 

who,  without  any  default  or  refusal  to  pay  on  the  part  of 

the  plaintiff,  sold  the  sheep  before  the  plaintiff  arrived  to 

take  them  away  ;  and  it  was  held  that,  tnough  there  was  a 

conversion  of  the  sheep  for  which  the  defendant  was  liable, 

the  measure  of  damage  was  not  the  value  of  the  sheep,  but 

the  loss  sustained  by  the  plaintiff  by  not  having  the  sheep 

^^"^^^®d  to  him,  which,  according  to  the  finding  of  the  jury, 

of  %  77     ^^  seems  difficult  to  reconcile  this  case  with  that 

ot  iiillard  V.  Brittan  (•),  mentioned  above,  and  perhaps  it 

roust  be  taken  to  have  overruled  that  case ;  but  it  was,  likfe 

^nerty  v.  Kendall  (•),  *a  case  which  arose  between    [508 

^  immediate  parties  to  a  transaction,  and  not  between 

(II  \l  ^'  5-  WS.),  at  p.  297.  (*)  11  C.  B.  (N.S.),  683 ;  31  L.  J.  (C.P.), 

f^^^^^C-B-(iV.S.),479;  34L.J.(C.P.),  193. 

m  1^  n  «  (*)  5  H.  A  N.,  288  ;  29  L.  J.  (Ex.),  180. 

^  ^  * '  y-  B.,  957;  21  L.  J.  (Q.B.),  161.  (•)  8  M.  A  W.,  575 ;  1 1  L.  J.  (Ex.),  1 33. 
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strangers.  .  So  also  were  the  cases  of  Toms  v,  Wilson  C)^ 
and  Johnson  v.  Stear{^\  which  were  relied  upon  by  the 
defendants. 

The  questions  raised  in  the  present  case  are,  whether  any 
of  the  cases  in  which  the  measure  of  damages  has  been  held 
to  be  other  than  the  value  of  the  goods  apply  to  a  case 
where  the  defendant  is  a  stranger,  and  whether  the  defend- 
ants in  this  case  are  to  be  regarded  as  strangers  to  the  plain- 
tiffs within  the  meaning  of  that  word  used  in  the  cases,  or 
whether  any  such  relation  exists  as  to  enable  thenj  to  rely 
.  upon  any  qualification  of  the  prima  facie  rule.  In  Chinery 
V.  Viall{*),  Bramwell,  B.,  makes  the  distinction,  and  sug- 
gests the  alternative  effect,  as  follows (*):  "It  is  not  to  be 
understood  that,  though  in  the  present  case  the  plaintiff 
cannot  recover  more,  if  a  stranger  had  converted  the  goods 
the  plaintiff  would  not  have  been  entitled,  as  against  him,  to 
recover  the  whole  amount  of  the  value  or  proceeds.  That 
might  depend  upon  whether  the  plaintiff  would  be  liable  to 
the  seller  for  the  contract  price,  and  probably  in  such  a  case 
he  would,  for  there  the  seller  would  be  in  no  default;  and, 
if  he  could  not  deliver  the  goods  owing  to  the  wrongful  act 
of  a  third  party,  it  may  be  that  he  could  recover  the  whole 
price,  and  the  vendee  would  be  entitled  to  recover  the 
amount  from  the  stranger." 

It  was  contended  by  the  defendants  that,  by  reason  of 
what  had  passed  between  Lockwoods  and  the  plaintiffs,  and 
between  the  plaintiffs  and  the  defendants,  the  Wigan  Wagon 
Company,  the  latter  could  not  be  looked  upon  as  strangers, 
nor  could  Lockwoods'  right  to  payment  be  regarded,  inas- 
much as  they  had  rejected  the  wagons  as  not  according  to 
sample.  I  am,  however,  unable  to  find  any  authority  for 
holding  that  i,n  this  case  the  plaintiffs  are  not  entitled  to 
deal  with  either  of  the  defendants  as  mere  wrongdoers.  The 
defendants,  therailway  company,  indemnified  by  the  Wigan 
Wagon  Company,  hand  back  to  them  the  wagons  which 
509]  they  held  to  the  order  of  the  plaintiffs,  *af ter  inform- 
ing the  Wigan  Wagon  Company  that  they  could  do  nothing 
^vitllout  the  plaintiffs'  authority.  The  defendants,  the 
Wigan  Wagon  Company,  had  no  relations  with  the  plain- 
tilTs,  except  that,  for  their  own  advantage,  they  had  agreed 
with  Lockwoods  that  the.  plaintiffs,  with  Lockwoods' 
auibority,  should  ^ay  them  direct  for  the  wagons,  not  that 
ttit  y  would  be  liable  to  them  in  any  way,  or  escape  from 


\ 


f ')  1  II  «k  S..  442 ;  82  L.  J.  (Q.B.),  382.  («)  6  H.  A  N.,  288,  at  p.  295. 

(*)  lfiO.B.(N.S.),330;  SSL.  J.(C.P.),130.        {*)  17  Q.  B.,  937;  21  L  J.  (Q.B.),  161. 
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liability  to  Lockwoods.     It  would  be  impossible  for  me, 
upon  the  evidence  before  me,  to  estimate  with  any  certainty 
the  ultimate  loss  to  the  plaintiffs  by  reason  of  the  conver- 
sion :   nor  do  I  see  how  any  jury  could  in  any  action 
between  these  parties  have  inquired  into  all  the  circum- 
stances necessary  to  be  ascertained  before  they  could  assess 
the  ultimate  loss.     The  case  of  MulUner  v.  Florence{'\  de- 
cided in  the  present  year,  is  an  authority  for  the  plaintiffs. 
There  the  opinion  of  Williams,  J.,  in  Johnson  v.  Steari^),  is 
cited  with  approbation, — "The  true  doctrine,  as  it  seems  to 
me,  is,  that,  whenever  the  plaintiff  could  have  resumed  the 
property,  if  he  could  lay  his  hands  on  it,  and  could  have 
rightfully  held  it  when  recovered  as  the  full  and  absolute 
owner,  he  is  entitled  to  recover  the  value  of  it  as  damages." 
In  the  present  case,  as  against  either  of  the  defendants,  I 
think  the  plaintiffs  could  have  so  held  the  property. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  prima 
facie  rule  applies  to  this  case,  and  that  there  is  nothing  to 
displace  it,  and  that  the  defendants  are  liable  to  pay  the 
value  of  the  wagons  at  the  time  of  the  conversion,  which 
>^ere  assessed  by  the  jury  at  £646,  and  I  give  judgment  for 
that  sum  and  costs. 

Judgment  accordingly. 

T  ^H^^'^^'s  for  plaintiffs :   Van  Sandau  &  Gumming^  for  J. 

'^ r     ^  Parrington,  Middlesborough. 
for  T    A^^^®  for  defendants :  ClarTce,  Woodcock  &  Rylands, 

**  ^-  A.  &  J.  Grundy  &  Co.,  Manchester. 

C  )  3  Q.  B.  D.,  484,  at  p.  491 ;  26  Eng.  R.,  890,  896        {«)  16  C.  B.  (N.S.),  880,  at  p.  840. 
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[4  Common  Pleas  Division,  1.] 
Nov.  26,  1878. 

1]     *Bent  V.  The  Wakefield  and  Barnsley  Union 

Bank. 

Reward  for  the  Apprehension  of  a  Felon — Criminal  surrenderiftff  himself. 

G.,  having  been  guilty  of  forgery,  absconded.  The  defendants  published  a  hand- 
bill offering  a  reward  of  £200  "  to  any  person  or  persons  giving  such  information  to 
A.,  superintendent  of  police,  Dewsbury,  or  to  H.,  supermtendent  of  police,  Wake- 
field, as  will  lead  to  the  apprehension  of  the  said  G.** 

On  the  SOth  of  November,  1877,  a  person  presented  himself  at  the  police  office, 
Exeter,  and  asked  for  the  chief  constable  (the  plaintiff).  On  seeing  him,  the  man 
(who  was  G.)  said,  "  You  hold  a  warrant  for  me ;  I  am  wanted  for  forgery.**  The 
plaintiff  left  the  man  in  a  private  room,  and,  on  searching  the  police  gazette  and 
finding  a  notice  therein,  "  W,  G.  wanted  for  forgery,"  telegraphed  to  the  superin- 
tendent of  police  at  Dewsbury,  "  Do  you  hold  warrant  for  the  apprehension  of  W.  G. 
for  forgery?"  Receiving  an  answer.  "I  still  hold  warrant  for  G.,  and  should  like 
him  to  be  apprehended,"  the  plaintiff  apprehended  and  charged  the  man,  who  was 
ultimately  convicted. 

In  answer  to  questions  left  to  them,  the  jury  found  that  G.  was  not  in  custody 
before  the  telegram  was  sent ;  but  they  were  unable  to  agree  as  to  whether  or  not 
he  had  given  his  name  before  it  was  sent: 

Held,  that  the  plaintiff  was  not  entitled  to  claim  the  reward, — the  apprehension  of 
G.  not  being  the  consequence  of  the  plaintiff's  information,  but  of  the  criminal  sur- 
rendering himself  to  justice. 

Action  for  £200,  being  a  reward  oflfered  for  the  apprehen- 
sion of  one  William  Glover. 

2]  *The  cause  was  tried  before  Grove,  J.,  at  the  last  sum- 
mer assize  for  Bristol.  The  material  facts  are  set  out  in 
the  judgment. 

The  case  was  heard  on  further  consideration  before  Grove, 
J.,  on  the  18th  instant,  when 

A.  Charles,  Q.C.  {SL  Auhyn  and  Austin,  with  him),  for 
the  pbuntiffj  cited  Smith  v.  Moore  {^)^ndi  England  v.  David- 
son  ('). 

If.  T.  Cole,  Q.C,  and  Tempter,  for  the  defendants,  referred 
to  Lancaster  v.  Walsh  (*),  Thatcher  v.  England  (*),  and 
Comics  V,  Dunbar  (*). 

A  Charles,  Q.C,  was  heard  in  reply. 

Cur.  adv.  vuU. 

Nov.  2tr.     Grove,  J.,  delivered  judgment. 

This  case  was  tried  before  me  at  Bristol  at  the  last  sum- 
mer assize.  It  was  an  action  for  a  reward  of  £200  oflfered  in 
a  piiblislied  handbill  by  the  defendants,  in  the  following 
terms: 

0  1  C,  B.,  488.  («)  4  M.  A  W.,  16. 

0)  U  Ad,  &  E.,  866.  (*)  3  C.  B.,  254. 

(»)  2  C.  A  P.,  566. 
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**£200.  Whereas,  on  the  26th  of  Jane  last,  William 
Glover,  shoddy  and  mungo  dealer,  of  Ossett,  absconded 
from  Ossett,  after  commit  ling  various  forgeries  on  several 
manufacturing  firms  in  the  West  Riding  oi  Yorkshire : 

*•  Notice  is  hereby  given  that  the  above  reward  will  be  paid 
to  any  person  or  persons  giving  such  information  to  Mr.  W. 
Airton,  superintendent  of  police,  Dewsbury,  or  to  Mr.  W. 
Halls,  superintendent  of  police,  Wakefield,  as  will  lead  to 
the  apprehension  of  the  said  William  Glover. 

''  West  Riding  Police  Office,  Wakefield,  27th  July,  1877.'' 

The  plaintiffs  case,  on  which  my  judgment  must  be 
founded,  was,  shortly  stated,  as  follows :  On  the  30th  of 
November,  1877,  a  person  presented  himself  at  the  police 
office,  Exeter,  and  on  the  plaintiff,  the  chief  constable  for 
Exeter,  being  sent  for,  the  man,  who  was  in  fact  Glover, 
said,  according  to  the  plaintiffs  evidence,  *'You  hold  a 
warrant  for  me:  I  am  wanted  for  forgery."  The  plaintiff 
asked  his  name  and  who  he  was.  He  said,  **You  know 
already,  and  hold  the  warrant."  Some  further  conversation 
took  *place.  The  plaintiff  said  he  appeared  out  of  his  [3 
mind,  and  told  him  he  had  been  drinking,  and  recommended 
liim  to  go  to  a  hotel.  The  plaintiff  left  him  in  a  private 
room,  searched  the  police  gazette,  and  found  the  name 
*'  William  Glover  wanted  for  forgery."  He  got  him  to  take 
off  his  hat,  and  said,  '*!  satisfied  myself,  after  reading  the 
police  gazette,  when  he  took  his  hat  off."  The  plaintiff 
then  telegraphed  to  Mr.  Airton,  superintendent  at  Dewsbury, 
"Do  you  hold  warrant  for  the  apprehension  of  William 
Glover  for  forgery  ?"  and  received  a  telegram  in  return,  "  I 
still  hold  warrant  for  Glover,  and  should  like  him  to  be 
apprehended."  Upon  that,  the  plaintiff  apprehended  and 
charged  him  ;  and  he  was  ultimately  convicted. 

For  the  defendants  evidence  was  given  to  prove  that 
Glover  gave  his  name  before  the  telegram  was  sent;  and 
also  that  he  was  taken  into  custody  before  it  was  sent.  I 
left  these  two  questions  to  the  jury,  and  they  found  that 
Glover  was  not  in  custody  before  the  telegrams ;  but  could 
not  agree,  and,  after  being  locked  up,  were  discharged  as  to 
the  first  question, — counsel  agreeing  that  they  would  accept 
the  finding  on  the  second  for  the  purposes  of  the  case. 

The  point  reserved  and  argued  before  me  on  further  con- 
sideration was,  whether  or  not  the  plaintiff  was  entitled  to 
the  reward.  For  the  plaintiff  it  was  argued  that  he  was  the 
person  to  be  taken  to  have  given  the  information  leading  to 
the  apprehension,  within  the  meaning  of  the  handbill.     For 

30  Eno.  Rep.  46 
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strangers.  .  So  also  were  the  cases  of  Toms  v.  WiUoni^)^ 
and  Johnson  v.  Steari^\  which  were  relied  upon  by  the 
defendants. 

The  questions  raised  in  the  present  case  are,  whether  any 
of  the  cases  in  which  the  measure  of  damages  has  been  held 
to  be  other  than  the  value  of  the  goods  apply  to  a  case 
where  the  defendant  is  a  stranger,  and  whether  the  defend- 
ants in  this  case  are  to  be  regarded  as  strangers  to  the  plain- 
tiffs within  the  meaning  of  that  word  used  in  the  cases,  or 
whether  any  such  relation  exists  as  to  enable  them  to  rely 
.  upon  any  qualification  of  the priTna  facie  rule.  In  Chinefy 
V.  y/aZZ('J,  Bramwell,  B.,  makes  the  distinction,  and  sug- 
gests the  alternative  effect,  as  follows (*):  ''It  is  not  to  be 
understood  that,  though  in  the  present  case  the  plaintiff 
cannot  recover  more,  if  a  stranger  had  converted  the  goods 
the  plaintiff  would  not  have  been  entitled,  as  against  him,  to 
recover  the  whole  amount  of  the  value  or  proceeds.  That 
might  depend  upon  whether  the  plaintiff  would  be  liable  to 
the  seller  for  the  contract  price,  and  probably  in  such  a  case 
he  would,  for  there  the  seller  would  be  in  no  default ;  and, 
if  he  could  not  deliver  the  goods  owing  to  the  wrongful  act 
of  a  third  party,  it  may  be  that  he  could  recover  the  whole 
price,  and  the  vendee  would  be  entitled  to  recover  the 
amount  from  the  stranger." 

It  was  contended  by  the  defendants  that,  by  reason  of 
what  had  passed  between  Lockwoods  and  the  plaintiffs,  and 
between  the  plaintiffs  and  the  defendants,  the  Wigan  Wagon 
Company,  the  latter  could  not  be  looked  upon  as  strangers, 
nor  could  Lockwoods'  right  to  payment  be  regarded,  inas- 
much as  they  had  rejected  the  wagons  as  not  according  to 
sample.  I  am,  however,  unable  to  find  any  authority  for 
holding  that  i,n  this  case  the  plaintiffs  are  not  entitled  to 
deal  with  either  of  the  defendants  as  mere  wrongdoers.  The 
defendants,  the  railway  company,  indemnified  by  the  Wigan 
Wagon  Company,  hand  back  to  them  the  wagons  which 
509]  they  held  to  the  order  of  the  plaintiffs,  *af ter  inform- 
ing the  Wigan  Wagon  Company  that  they  could  do  nothing 
without  the  plaintiffs'  authority.  The  defendants,  the 
Wigan  Wagon  Company,  had  no  relations  with  the  plain- 
tiffs, except  that,  for  their  own  advantage,  they  had  agreed 
with  Lockwoods  that  the,  plaintiffs,  with  Lockwoods' 
authority,  should  ^ay  them  direct  for  the  wagons,  not  that 
they  would  be  liable  to  them  in  any  way,  or  escape  from 

s 

(1)  4  B.  «k  S.,  442 ;  32  L.  J.  (Q.B.),  382.     (»)  5  H.  A  N.,  288,  at  p.  295. 

(«)  15  C.  B.  (N.S.),  330 ;  88  L.  J.  (C.P.),  130.    (*)   17  Q.  B.,  987 ;  21  L  J.  (Q.B.),  161. 
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liability  to  Lockwoods.  It  would  be  impossible  for  me, 
upon  the  evidence  before  me,  to  estimate  with  any  certainty 
the  ultimate  loss  to  the  plaintiffs  by  reason  of  the  conver- 
sion :  nor  do  I  see  how  any  jury  could  in  any  action 
between  these  parties  have  inquired  into  all  the  circum- 
stances necessary  to  be  ascertained  before  they  could  assess 
the  ultimate  loss.  The  case  of  MulUner  v.  Florence{^\  de- 
cided in  the  present  year,  is  an  authority  for  the  plaintiffs. 
There  the  opinion  of  Williams,  J.,  in  Johnson  v.  8tear{^\  is 
cited  with  approbation, — ''The  true  doctrine,  as  it  seems  to 
me,  is,  that,  whenever  the  plaintiff  could  have  resumed  the 
property,  if  he  could  lay  his  hands  on  it,  and  could  have 
rightfully  held  it  when  recovered  as  the  full  and  absolute 
owner,  he  is  entitled  to  recover  the  value  of  it  as  damages." 
In  the  present  case,  as  against  either  of  the  defendants,  I 
think  the  plaintiffs  could  have  so  held  the  propertv. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  prima 
facie  rule  applies  to  this  case,  and  that  there  is  nothing  to 
displace  it,  and  that  the  defendants  are  liable  to  pay  the 
value  of  the  wagons  at  the  time  of  the  conversion,  which 
were  assessed  by  the  jury  at  £646,  and  I  give  judgment  for 
that  sum  and  costs. 

Judgment  accordingly. 

Solicitors  for  plaintiffs :  Yan  Sandau  &  Cumming^  for  J. 
T.  Belk  &  Parrington,  Middlesborough. 

Solicitors  for  defendants:  Clarke^  Woodcock  <fe  Mylands^ 
for  T.  A.  &  J.  Grundy  &  Co.,  Manchester. 

0)  8  Q.  B.  D.,  484,  at  p.  491 ;  25  Eng.  R.,  890, 896        («)  15  C.  B.  (N.S.),  880,  at  p.  840. 
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strangers.  .  So  also  were  the  cases  of  Toms  v.  Wilson  ('), 
and  Johnson  v.  8tear{^),  which  were  relied  upon  by  the 
defendants. 

The  questions  raised  in  the  present  case  are,  whether  any 
of  the  cases  in  which  the  measure  of  damages  has  been  held 
to  be  other  than  the  value  of  the  goods  apply  to  a  case 
where  the  defendant  is  a  stranger,  and  whether  the  defend- 
ants in  this  case  are  to  be  regarded  as  strangers  to  the  plain- 
tiffs within  the  meaning  of  that  word  used  in  the  cases,  or 
whether  any  such  relation  exists  as  to  enable  them  to  rely 
.  upon  any  qualification  of  the  prima  facie  rule.  In  Chinery 
V.  y/aZZ('},  Bramwell,  B.,  makes  the  distinction,  and  sug- 
gests the  alternative  effect,  as  follows  (*):  '*It  is  not  to  be 
understood  that,  though  in  the  present  case  the  plaintiff 
cannot  recover  more,  if  a  stranger  had  converted  the  goods 
the  plaintiff  would  not  have  been  entitled,  as  against  him,  to 
recover  the  whole  amount  of  the  value  or  proceeds.  That 
might  depend  upon  whether  the  plaintiff  would  be  liable  to 
the  seller  for  the  contract  price,  and  probably  in  such  a  case 
he  would,  for  there  the  seller  would  be  in  no  default ;  and, 
if  he  could  not  deliver  the  goods  owing  to  the  wrongful  act 
of  a  third  party,  it  may  be  that  he  could  recover  the  whole 
price,  and  the  vendee  would  be  entitled  to  recover  the 
amount  from  the  stranger." 

It  was  contended  by  the  defendants  that,  by  reason  of 
what  had  passed  between  Lockwoods  and  the  plaintiffs,  and 
between  the  plaintiffs  and  the  defendants,  the  Wigan  Wagon 
Company,  the  latter  could  not  be  looked  upon  as  strangers, 
nor  could  Lockwoods'  right  to  payment  be  regarded,  inas- 
much as  they  had  rejected  the  wagons  as  not  according  to 
sample.  I  am,  however,  unable  to  find  any  authority  for 
holding  that  i,n  this  case  the  plaintiffs  are  not  entitled  to 
deal  with  either  of  the  defendants  as  mere  wrongdoers.  The 
defendants,  therailway  company,  indemnified  by  the  Wigan 
Wagon  Company,  hand  back  to  them  the  wagons  which 
509 J  they  held  to  the  order  of  the  plaintiffs,  *after  inform- 
ing the  Wigan  Wagon  Company  that  they  could  do  nothing 
without  the  plaintiffs'  authority.  The  defendants,  the 
Wigan  Wagon  Company,  had  no  relations  with  the  plain- 
tiffs, except  that,  for  their  own  advantage,  they  had  agreed 
with  Lockwoods  that  the,  plaintiffs,  with  Lockwoods' 
authority,  should  7?ay  them'direct  for  the  wagons,  not  that 
they  would  be  liable  to  them  in  any  way,  or  escape  from 

\ 

(>)  4  B.  A  S.,  442 ;  82  L.  J.  (Q.B.),  382.     («)  5  H.  A  N.,  288,  at  p.  295. 

(«)  15  C.  B.  (N.S.),  330  J  88  L.  J.  (C.P.),  130.    (•*)  17  Q.  B.,  987 ;  21  L.  J.  (Q.B.),  161. 
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liability  to  Lockwoods.  It  would  be  impossible  for  me, 
upon  the  evidence  before  me,  to  estimate  with  any  certainty 
the  ultimate  loss  to  the  plaintiffs  by  reason  of  the  conver- 
sion :  nor  do  I  see  how  any  jury  could  in  any  action 
between  these  parties  have  inquired  into  all  the  circum- 
stances necessary  to  be  ascertained  before  they  could  assess 
the  ultimate  loss.  The  case  of  MulUner  v.  FloTence{'\  de- 
cided in  the  present  year,  is  an  authority  for  the  plaintiffs. 
There  the  opinion  of  Williams,  J.,  in  Johnson  v.  Steari^),  is 
cited  with  approbation, — ''The  true  doctrine,  as  it  seems  to 
me,  is,  that,  whenever  the  plaintiff  could  have  resumed  the 
property,  if  he  could  lay  his  hands  on  it,  and  could  have 
rightfully  held  it  when  recovered  as  the  full  and  absolute 
owner,  he  is  entitled  to  recover  the  value  of  it  as  damages." 
In  the  present  case,  as  against  either  of  the  defendants,  I 
think  the  plaintiffs  could  have  so  held  the  propertv. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  prima 
facie  rule  applies  to  this  case,  and  that  there  is  nothing  to 
displace  it,  and  that  the  defendants  are  liable  to  pay  the 
value  of  the  wagons  at  the  time  of  the  conversion,  which 
were  assessed  by  the  jury  at  £646,  and  I  give  judgment  for 
that  sum  and  costs. 

Jvdgment  accordingly. 

Solicitors  for  plaintiffs :  Van  Sandau  &  Cumming,  for  J. 
T.  Belk  &  Parrington,  Middlesborough. 

Solicitors  for  defendants :  Clarke^  Woodcock  <fe  MylandSj 
for  T.  A.  &  J.  Grundy  &  Co.,  Manchester. 

C)  8  Q.  B.  D.,  484,  at  p.  491 ;  25  Eng.  R.,  890,  896        O  15  C.  B.  (N.S.),  830,  at  p.  840. 
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[4  Common  Pleas  Division,  1.] 
Nov.  26, 1878. 

1]     *Bent  V.  The  Wakefield  and  Barnsley  Union 

Bank. 

Reward  for  the  ApprehenMon  of  a  Felon — Criminal  turrendering  himself. 

6.,  liavlng  been  guilty  of  forgery,  absconded.  The  defendants  published  a  band- 
bill  oflfering  a  reward  of  £200  "  to  any  person  or  persons  giving  sach  information  to 
A.,  superintendent  of  police,  Dewsbury,  or  to  H.,  supenntcndent  of  police,  Wake- 
field, as  will  lead  to  the  apprehension  of  the  said  G." 

On  the  dOth  of  November,  1877,  a  person  presented  himself  at  the  police  office, 
Exeter,  and  asked  for  the  chief  constable  (the  plaintiff).  On  seeing  him,  the  man 
(who  was  G.)  said,  "  You  hold  a  warrant  for  me ;  I  am  wanted  for  forgery."  The 
plaintiff  left  the  man  in  a  private  room,  and,  on  searching  the  police  gazette  and 
finding  a  notice  therein,  "  W,  G.  wanted  for  forgery,"  telegraphed  to  the  superin- 
tendent of  police  at  Dewsbury,  "  Do  you  hold  warrant  for  the  apprehension  of  W.  G. 
for  forgery  ?"  Receiving  an  answer.  "  I  still  hold  warrant  for  G.,  and  should  like 
him  to  be  apprehended,"  the  plaintiff  apprehended  and  charged  the  man,  who  was 
ultimately  convicted. 

In  answer  to  questions  left  to  them,  the  jury  found  that  G.  was  not  in  custody 
before  the  telegram  was  sent ;  but  they  were  unable  to  agree  as  to  whether  or  not 
he  had  given  his  name  before  it  was  sent: 

Held,  that  the  plaintiff  was  not  entitled  to  claim  the  reward, — the  apprehension  of 
G.  not  being  the  consequence  of  the  plaintiff's  information,  but  of  the  criminal  sur- 
rendering himself  to  justice. 

Action  for  £200,  being  a  reward  oflfered  for  the  apprehen- 
sion of  one  William  Glover. 

2]  *The  cause  was  tried  before  Grove,  J.,  at  the  last  sum- 
mer assize  for  Bristol.  The  material  facts  are  set  out  in 
the  judgment. 

The  case  was  heard  on  further  consideration  before  Grove, 
J.,  on  the  18th  instant,  when 

A.  Charles^  Q.C.  {SI,  Aubyn  and  Austm^  with  him),  for 
the  plaintiff,  cited  Smith  v.  Moore  {^)^nd.  England  v.  David- 
son ("). 

H,  T.  Cole,  Q.C,  and  Tempter,  for  the  defendants,  referred 
to  Lancaster  v.  Walsh  (*),  Thatcher  v.  England  (*),  and 
Cowles  V.  Dunbar  (*). 

A.  Charles  J  Q.C,  was  heard  in  reply. 

Cur.  adv.  vtUt. 

Nov.  25.     Grove,  J.,  delivered  judgment. 

This  case  was  tried  before  me  at  Bristol  at  the  last  sum- 
mer assize.  It  was  an  action  for  a  reward  of  £200  oflfered  in 
a  published  handbill  by  the  defendants,  in  the  following 
terms : 

0)  1  C.  B.,  438.  («)  4  M.  A  W.,  16. 

(«)  11  Ad.  A  E.,  866.  (*)  8  C.  B.,  254. 

(»)  2  C.  A  P.,  566. 
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*'£200.  Whereas,  on  the  26th  of  June  last,  William 
Glover,  shoddy  and  mungo  dealer,  of  Ossett,  absconded 
from  Ossett,  after  committing  various  forgeries  on  several 
manufacturing  firms  in  the  West  Riding  of  Yorkshire  : 

*'  Notice  is  hereby  given  that  the  above  reward  will  be  paid 
to  any  person  or  persons  giving  such  information  to  Mr.  W. 
Airton,  superintendent  of  police,  Dewsbury,  or  to  Mr.  W. 
Halls,  superintendent  of  police,  Wakefield,  as  will  lead  to 
the  apprehension  of  the  said  William  Glover. 

''  West  Riding  Police  Office,  Wakefield,  27th  July,  1877.'' 

The  plaintiflTs  case,  on  which  my  judgment  must  be 
foundea,  was,  shortly  stated,  as  follows :  On  the  30th  of 
November,  1877,  a  person  presented  himself  at  the  police 
office,  Exeter,  and  on  the  plaintiff,  the  chief  constable  for 
Exeter,  being  sent  for,  the  man,  who  was  in  fact  Glover, 
said,  according  to  the  plaintiff's  evidence,  *'You  hold  a 
warrant  for  me:  I  am  wanted  for  forgery."  The  plaintiff 
asked  his  name  and  who  he  was.  He  said,  ''You  know 
already,  and  hold  the  warrant."  Some  further  conversation 
took  *place.  The  plaintiff  said  he  appeared  out  of  his  [3 
mind,  and  told  him  he  had  been  drinking,  and  recommended 
him  to  go  to  a  hotel.  The  plaintiff  left  him  in  a  private 
room,  searched  the  police  gazette,  and  found  the  name 
'*  William  Glover  wanted  for  forgery."  He  got  him  to  take 
oflf  his  hat,  and  said,  "I  satisfied  myself,  after  reading  the 
police  gazette,  when  he  took  his  hat  off."  The  plaintiff 
then  telegraphed  to  Mr.  Airton,  superintendent  at  Dewsbury, 
''Do  you  hold  warrant  for  the  apprehension  of  William 
Glover  for  forgery"  ? "  and  received  a  telegram  in  return,  "  I 
still  hold  warrant  for  Glover,  and  should  like  him  to  be 
apprehended."  Upon  that,  the  plaintiff  apprehended  and 
charged  him  ;  and  he  was  ultimately  convicted. 

For  the  defendants  evidence  was  given  to  prove  that 
Glover  gave  his  name  before  the  telegram  was  sent;  and 
also  that  he  was  taken  into  custody  before  it  was  sent.  I 
left  these  two  questions  to  the  jury,  and  they  found  that 
Glover  was  not  in  custody  before  the  telegrams ;  but  could 
not  agree,  and,  after  being  locked  up,  were  discharged  as  to 
the  tirst  question, — counsel  agreeing  that  they  would  accept 
the  finding  on  the  second  for  the  purposes  of  the  case. 

The  point  reserved  and  argued  before  me  on  further  con- 
sideration was,  whether  or  not  the  plaintiff  was  entitled  to 
the  reward.  For  the  plaintiff  it  was  argued  that  he  was  the 
person  to  be  taken  to  have  given  the  information  leading  to 
the  apprehension,  within  the  meaning  of  the  handbill.     For 

30  Eno.  Rep.  46 


362  COMMON  PLAES  DIVISION.  [Vol  IV. 

1878  Bent  v.  Wakefield  Bank. 

the  defendants,  that  the  criminal,  Glover,  had  given  the 
information  himself,  and,  secondly,  that,  on  grounds  of 
public  policy,  the  plaintiff  was  not  entitled  to  the  reward. 

I  am  of  opinion  that  the  defendants  are  entitled  to  judg- 
ment. 

It  was  not  contended  that  the  mere  fact  of  being  the 
person  who  first  communicated  with  Airton  would  be  suflS- 
cient  alone  to  entitle  the  plaintiff  to  succeed,  supposing  the 
information  to  have  been  given  to  the  plaintiff  by  other  than 
the  criminal  himself :  indeed,  the  very  able  and  learned  coun- 
sel for  the  plaintiff  said,  in  answer  to  me, — though  I  do  not 
wish  and  ought  not  to  tie  him  to  his  admission, — that,  if 
Glover  had  given  information  to  Airton,  Airton  would  have 
been  entitled  to  the  reward.  I  think  he  could  hardly  have 
avoided  such  admission.  Airton  and  Halls,  it  seema 
4]  *to  me,  are  persons  mentioned  as  proper  to  be  commu- 
nicated with,  but  if  the  information  had  been  given  direct  to 
those  offering  the  reward  and  had  led  to  the  apprehension, 
I  should  consider  that  suflScient.  The  criminal  himself,  and 
riot  the  constable,  was,  I  think,  here  the  person  who  gave 
the  information  which  led  to  the  apprehension. 

In  Lancaster  v.  Walsh  (*),  where  no  person  was  named  to 
receive  the  information,.but  the  reward  was  to  be  given  "on 
application  to  the  defendant."  Parke,  B.,  says:  "It  seems 
to  me  that  any  communication  to  the  constable  whose  duty 
it  was  to  search  for  the  offender  was  within  the  terms  of  the 
handbill,  although  there  was  no  proof  of  a  communication 
to  the  defendant  himself."  In  the  same  case  it  is  held  by 
the  same  learned  judge  that  "the  party  who  first  gave  the 
information,  and  he  alone,  is  to  have  the  benefit."  And 
Alderson,  B.,  says:  "Information  means  the  communica- 
tion of  material  facts  for  the  first  time." 

It  appears  to  me  that  in  the  present  case  the  first  informa- 
tion given  to  a  person  authorized  to  act  was  that  given  by 
the  criminal  himself ;  and  although  he,  on  grounds  of  public 
policy,  might  not  be  entitled  to  the  reward,  still,  wnere  a 
constable,  who  may  apprehend  a  criminal  ('),  is  the  mere 
channel  of  communication,  and  only  makes  inquiries  for 
the  purpose  of  satisfying  himself,  he  is  not  the  person  giv- 
ing the  information  within  the  true  meaning  of  the  adver- 
tisement ;  the  apprehension  is  not  the  consequence  of  the 
constable's  information,  but  of  the  criminal  surrendering 
himself  to  justice.     To  use  the  words  of  Tindal,  C.J,,  in 

(»)  4  M.  A  W.,  16. 

(*)  Snowden  on  Constables,  p.  162;  Com.  Dig.  Leet  (M.  9),  (M.  10),  JvxHcet  of 
Peace  (B.  79) 
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T/iatcher  V.  3n ff land  {'),—''  the  clue  once  found,  the  plain- 
tiff in  apprehending  Walker  did  no  more  than  his  ordinary 
duty."  It  was  argued  that,  in  the  case  of  Thatcher  v. 
Enr/land{^),  the  first  information  was  given  by  the  criminal, 
and  yet  the  person  who  communicated  that  information  was 
held  to  be  tlie  party  entitled.  But  there  the  communication 
by  the  criminal  was  not  to  any  one  authorized  to  act  in  ap- 
prehending or  procuring  his  apprehension,  but  to  a  person 
whom  seemingly  he  considered  a  friend,  for  the  purpose  of 
borrowing  money  to  enable  him  to  *go  to  London  and  [5 
dispose  of  the  property  stolen.  The  communication  by  the 
criminal  there  was  not  in  the  nature  of  information  to  be 
acted  upon  for  the  purpose  of  his  apprehension,  and,  had 
the  person  to  whom  it  was  made  kept  the  secret,  would  not 
have  led  to  the  conviction.  In  that  case  it  was  also  held 
that,  though  the  first  police  constable  to  whom  the  commu- 
nication was  made  by  his  activity  and  perseverance  suc- 
ceeded in  tracing  and  recovering  nearly  the  whole  of  the 
property  and  in  procuring  evidence  to  convict  the  thief,  he 
was  not  entitled  to  the  reward. 

The  cases  mainly  relied  on  for  the  plaintiflf  were  England 
V.  Davidson  {*)  and  Smith  v.  Moorei^).  The  first  of  these 
cases  bears  more  on  the  question  of  public  policy  than  on 
the  point  to  which  I  have  hitherto  adverted.  It  was  there 
held,  on  demurrer,  that  the  fact  of  the  person  giving  the 
information  being  a  constable  did  not  necessarily  disentitle 
him  on  the  ground  of  want  of  consideration,  it  being  his 
duty  to  discover  and  apprehend  feloqs,  or  on  grounds  of 
public  policy.  In  that  case,  the  averments  in  the  declara- 
tion were  more  general,  viz.,  that  the  plaintiflf  did  give  such 
information  as  led  to  the  conviction,  and  in  the  plea  that  the 
plaintjff  was  and  is  a  constable  of  the  district,  and  that  it 
was  his  duty  to  give  every  information  which  might  lead  to 
the  conviction,  and  to  apprehend  him.  The  short  judgment 
of  the  court,  delivered  by  Lord  Denman,  is  as  follows  :  "  I 
think  there  may  be  services  which  the  constable  is  not 
bound  to  render,  and  which  he  may  therefore  make  the 
ground  of  a  contract.  We  should  not  hold  a  contract  to  be 
against  the  policy  of  the  law  unless  the  grounds  for  so  de- 
ciding were  very  clear."  All  that  that  case  decides  is  that 
a  constable,  as  such,  is  not  disentitled  to  a  reward  of  this 
description,  or  necessarily  disentitled  as  against  public 
policy.  In  Smith  v.  Moore  Q,  the  plaintiflf,  a  police  con- 
stable then  temporarily  suspended,  apprehended  a  burglar 
who  after  his  apprehension  voluntarily  confessed  :  the  cou- 

(«)  3  C.  B.,  264,  at  p.  268.  («)  11  Ad.  <fc  K,  856.  («)  1  C.  B.,  438. 
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Stable  was  held  entitled  to  the  reward.  There  is  in  that  case 
the  obvious  distinction  from  the  present,  that  the  confession 
was  made  after  apprehension  effected  by  the  person  claim- 
ing the  reward,  and  who  by  his  suspicions,  and  apprehend- 
ing on  the  strength  of  them,  had  already  done  much,  and 
in  the  judgment  of  the  court  enough,  to  earn  it. 
6]  *0n  the  question  of  public  policy  I  am  bound  by  the 
case  of  England  v.  Damdson(^)  so  far  as  the  judgment  in 
that  case  extends ;  and  although  there  may  be  some  distinc- 
tion as  to  this  point  between  that  case  and  the  present,  yet, 
in  deciding  a  case  on  the  ground  of  public  policy,  the  deci- 
sion should 'be  based  on  some  broad  principle,  and  one  capa- 
ble of  general  application. 

I  am  unable  to  see  any  general  principle  other  than  that 
argued  m  England  v.  i>avidson{^\  viz.,  that  a  constable  is 
bound  by  his'duty,  the  duty  of  his  office,  to  seek  for  crimi- 
nals and  to  use  his  utmost  efforts  to  bring  them  to  justice. 
There  are  strong  arguments  of  expediency,  touching  the 
administration  of  justice  and  the  interests  of  the  state,  why 
constables  should  not  be  allowed  to  receive  rewards.  The 
expectation  of  rewards  would  offer  great  temptation  to  de- 
lay an  active  search,  by  which  delay  the  criminal  might 
escape,  or,  in  a  case  like  the  present,  to  delay  taking  into 
custody  a  criminal  who  gives  himself  up,  so  that  the  con- 
stable might  appear  to  use  exertions  to  procure  complete 
information,  and  for  that  to  claim  the  reward.  There  would 
also  be  a  temptation,  particularly  to  those  constables  in  the 
detective  service,  to  look  to  bribes  or  to  seek  promises  of 
reward  from  persons  anxious  to  recover  their  property,  and 
unless  such  were  offered  to  be  inert  in  their  efforts.  But, 
although  the  judgment  in  England  v.  Davidson{')  does  not 
enter  upon  these  questions,  1  must  assume  they  wer^  pres- 
ent to  the  minds  of  the  judges  who  decided  that  case. 

Whatever  my  own  opinion  may  be,  it  seems  to  me  that 
I  cannot  without  over-subtle  refinement  apply  to  this  case 
any  general  principle  of  public  policy  which  is  not  involved 
in  that  case,  and  that  the  decision,  if  it  is  to  be  reviewed, 
must  be  reviewed  in  a  court  of  appeal.  The  first  point  is 
sutficient  to  decide  this  case ;  and  I  give  judgment  for  the 
defendants,  with  costs.        j^graentfcyr  the  defendants. 

Solicitors  for  plaintiff:  Clarke^  Rawlins  &  Clarke^  forH. 
D.  Barton,  Exeter. 

Solicitors  for  defendants:  Torr^  Janeway  &  Co.^  for 
Stewart  &  Son,  Wakefield^ 

(')  11  Ad.  <fe  E.,  856. 
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The  principal  case  is  reported,  with 
note,  18  Amer.  Law  Reg.  (N.S.),  291. 

See  Moak's  Van  Santvoord's  PL,  417, 
889.  and  authorities  cited. 

A  public  officer,  whose  duty  it  is  to 
arrest  all  persons  charged  with  or  sus- 
pect*^ of  the  commission  of  a  crime, 
cannot  claim  any  other  or  further  re- 
muneration for  his  services  than  the 
fees  allowed  by  law. 

Whenever  an  officer  makes  an  arrest 
he  is  supposed  to  be  acting  in  liis  official 
capacity  ;  and  where  he  performed  the 
duty  of  sherifif ,  believing  he  was  acting 
within  the  authority  derived  from  law, 
the  court  will  not  lUlow  him  to  change 
his  relation  and  assume  that  of  a  pri- 
vate individual :  Rea  v.  Smith,  2  Handy 
(Ohio),  193  ;  Hayden  v.  Songer,  56  Ind., 
42,  20  Am.  H.,  1,  5  note. 

A  sheriff  is  not  entitled  to  additional 
compensation  for  personal  attention 
rendered  to  prisoners,  beyond  payment 
for  their  board.  The  fees  and  salary 
of  the  officer  include  payment  for  such 
service*:  Orubb  v.  Louisa  County,  40 
Iowa,  314. 

A  constable  not  being  bound  by  law 
to  go  out  of  his  county  to  arrest  one 
charged  with  crime,  if  he  makes  a 
special  agreement  with  one  to  do  so  for 
an  amount  in  excess  of  the  statutory 
fees  allowed,  he  is  not  liable  to  the 
penalty  given  by  statute  for  taking 
illegal  fees,  when  such  sum  is  volun- 
tarily paid,  but  it  would  be  otherwise 
if  he  should  coerce  payment :  People 
t.  Rainey.  89  Ills.,  34. 

When  the  governor  officially  signs  a 
proclamation  offering  a  reward  for  the 
apprehension  and  delivery  to  the  prop 
er  jailer  of  a  fugitive  from  justice, 
and  it  is  entered  on  the  executive  jour- 
nal, the  offer  is  complete,  without  fur- 
ther publication :  Auditor  v.  Ballard, 
9  Bush,  572. 

Where  the  offer  of  a  reward  is  made 
by  public  proclamation,  it  may,  before 
rights  have  accrued  under  it,  be  with- 
drawn through  the  same  channel  in 
which  it  was  made.  No  contract  arises 
under  such  offer  until*  its  terms  are 
complied  with.  The  fact  that  the 
claimant  of  such  reward  was  ignorant 
of  its  withdrawal  is  immaterial :  Shuey 
«.  U.  S.,  93  U.  S.  R.,  73. 

If  before  the  offer  of  the  reward  is 
withdrawn  an  individual  performs  the 
service  for  which  the  reward  was  offer- 
ed, it  is  the  ordinary  case  of  laber  done 


and  performed  on  request,  and  the  con- 
tract to  pay  thiB  stipulated  compensa- 
tion becomes  enforceable  :  Auditor  o. 
Ballard,  9  Bush  (Ky.),  572. 

The  person  performing  such  service 
is  entitled  to  the  reward  offered,  even 
if  at  the  time  of  performance  he  was 
not  aware  that  it  had  been  offered :  9 
Bush  (Ky.),  572. 

To  entitle  a  person  to  a  reward  offered 
for  the  recovery,  or  for  information 
leading  to  the  recovery  of  property  lost, 
he  must  show  a  rendition  of  the  ser- 
vices  required,  after  a  knowledge  of. 
and  with  a  view  of  obtaining  the  offered 
reward.  The  finding  of  the  property 
and  advertisement  thereof  without 
knowledge  of  the  offer,  or  the  giving 
of  Information  as  to  the  whereabouts 
of  the  property,  which  information 
does  not,  in  fact,  lead  to  its  recovery, 
does  not  entitle  him  to  the  reward  : 
Howland  v.  Lounds,  51  N.  Y.,  604. 

In  an  action  to  recover  a  reward 
offered  by  the  defendants  for  the  arrest 
and  conviction  of  any  party  guilty  of  a' 
specified  crime,  the  findings  of  the 
court  were  in  favor  of  the  plaintiff, 
with  the  exception  of  the  finding  that 
none  of  the  acts  of  the  plaintiff  were 
done  with  a  view  of  obtaining  said  re- 
ward, or  any  part  of  it.  Held,  that  he 
was  not  entitled  to  recover.  Hewitt  o. 
Anderson,  56  Cal.,  476. 

In  an  action  for  a  reward  offered  for 
the  return  of  lost  goods  by  a  party  who 
has  performed  the  prescribed  condition 
of  it,  by  finding  and  returning  them  to 
the  owner,  he  will  be  entitled  to  re- 
cover it,  although  he  did  not  know  at 
the  time  he  returned  them  that  any  re- 
ward had  been  offered  for  them :  Eagle 
«.  Smith,  4  Houst.  (Del.),  293. 

Where  an  advertisement  is  published 
offering  a  reward  for  information  in 
respect  to  or  for  a  return  of  lost  prop- 
erty, an  acceptance  of  it  by  any  per- 
son who  is  able  to  give  the  information 
asked,  or  to  return  the  property,  creates 
a  valid  contract,  and  on  compliance 
with  its  terms,  an  action  is  maintain- 
able to  recover  the  reward  offered : 
Pierson  v.  Morch,  82  N.  Y.,503. 

One  who  offers  a  specified  reward  for 
the  recovery  of  lost  property,  is  bound 
to  pay  it  on  the  return  of  the  property, 
pursuant  to  the  offer.  The  fact  that  it 
is  returned  by  an  agent  or  lawyer,  who 
refuses  to  disclose  the  name  of  the 
finder,    his    client,    and    who    makes 
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threats  if  the  full  reward  be  not  paid, 
does  not  entitle  the  payer  to  recover 
back  the  reward  :  Grady  v.  Crook,  2 
Abb.  N.  C,  53  ;  aflSrm'ed  72  N.  Y., 
612. 

Where  a  "liberal  reward"  was 
offered  for  information  leading  to  the 
apprehension  of  a  fugitive  from  jus- 
tice, and  a  specific  sum  for  his  appre- 
hension ;  held,  that  a  party  giving  the 
information  which  led  to  the  arrest  was 
entitled  to  the  "liberal  reward,"  but 
not  to  the  specific  sum,  unless  he  in 
fact  apprehended  the  fugitive,  or  the 
arrest  was  made  by  his  agents  :  Shuey 
tj.  U.  S..  92  U.  S.  R.,  73. 

Reliable  information  as  to  facts  upon 
which  the  future  price  of  a  stock  will 
depend,  is  a  sufficient  consideration  to 
uphold  an  agreement  or  contract  in  re- 
lation to  such  stock.  Such  information 
being  concededly  of  great  value,  is  just 
as  effective  to  take  the  case  out  of  the 
statute  of  frauds  as  if  a  cash  payment 
Lad  then  been  made. 

One  who  offers  a  reward  for  infor- 
mation is  bound  by  his  contract  to  the 
person  who  responds  to  his  offer.  The 
same  rule  applies  with  equal  force 
where  the  information  is  proffered  by 
one  and  accepted  by  another,  under  a 
contract  by  him  to  carry  certain  stocks 
for  the  benefit  and  profit  of  the  party 
imparting  the  information. 

Where  plaintiff,  being  in  possession 
of  valuable  information  in  relation  to  a 
certain  stock,  which  he  proposed  to 
impart  to  defendant  upon  condition 
that  if  defendant  should  consider  it 
sufficiently  important  to  warrant  his 
acting  upon  it,  he  (defendant)  should 
hold  5,000  shares  of  such  stock  at  cost  for  • 
plaintiff's  account,  and  at  his  risk  and 
subject  to  his  orders,  for  a  period  of 
sixty  or  ninety  days,  to  which  defend- 
ant assented  ;  and  thereupon  plaintiff 
imparted  said  information,  which  de- 
fendant accepted  and  acted  upon,  pro- 
nouncing it  the  best  "point"  he  had 
heard  of  in  a  long  time.  Held,  that  the 
moment  the  information  was  given,  and 
the  transaction  assented  to  by  defend- 
ant, it  was  an  executed  contract :  and 
the  defendant  bore  the  same  relation 
to  the  plaintiff,  in  regard  to  this  stock, 
as  stock  brokers  ordinarily  lx*ar  to  the 
customers  for  whom  they  are  carrying 
stocks. 

The  plaintiff  became  the  owner  and 
the  defendant  the  pledgee  of  the  stock, 


charged  also  with  the  further  duty  to 
continue  to  carry,  without  margin,  until 
directed  to  sell  as  provided  by  the  agree- 
ment. 

The  title  to  the  stock  (5,000  shares) 
was  in  the  plaintiff,  and  he  was  en- 
titled to  an  immediate  delivery,  at  any 
time,  of  the  specific  stock  agreed  to  be 
set  apart  and  held  by  defendant  for  him, 
on  tendering  to  the  defendant,  the  price 
agreed  upon  for  the  same,  with  accrued 
interest :  Whit«  v.  Drew,  56  How. 
Pr.,  53. 

An  advertisement  in  the  name  of  a 
town,  signed  by  the  selectmen,  offered 
a  reward  of  $500  to  any  person  who 
should  be  the  means  of  detecting  and 
convicting  the  person  who  set  fire  to  a 
barn.  An  application  for  the  payment 
of  the  reward  alleged  that  the  select- 
men of  the  town  offered  a  reward  of 
$200  to  any  person  who  should  make 
discovery  and  give  information  against 
the  person  guilty  of  burning  the  bam. 
BO  that  he  might  be  tendervS  to  justice 
and  convicted.  Held,  that  there  was 
no  such  variance  between  the  appli- 
cation and  the  proof  as  to  prevent  a 
recovery. 

A  statute  provided  that  .whenever 
any  high  crime  or  misdemeanor  should 
have  been  committed  in  any  town,  the 
selectmen  of  the  town  might  offer  a 
reward,  not  exceeding  two  hundred 
dollars,  to  the  person  vmo  should  make 
discovery  and  give  information  against 
any  other  person  guilty  of  such  crime 
or  misdemeanor,  so  that  he  might  be 
tendered  to  justice  and  convicted. 

A  bam  was  fired  by  S.,  who  was  pro- 
cured to  do  it  by  G.  S.  was  arrested, 
convicted  and  sentenced  to  the  state 
prison.  While  in  jail  and  before  trial, 
and  after  the  reward  was  offered,  he 
voluntarily  disclosed  to  the  attorney  for 
the  State  the  fact  of  G.'s  guilt,  but  his 
statements  were  uncorroborated,  and  (i. 
was  not  then  prosecuted.  Nearly  three 
years  afterward,  the  petitioner*  being 
aware  of  the  disclosure  made  by  S., 
which  was  generally  known,  discovered 
additional  and  corroborative  testimony, 
applied  to  the  proper  authorities,  aiid 
caused  the  prosecution  of  G.,  and  the 
steps  which  he  took  were  the  means  of 
his  conviction.  Without  the  disclosure 
made  by  S.  no  conviction  could  have 
been  obtained,  nor  w^ith  that  uncorrob- 
orated. Held,  that  the  statute  ought 
to  receive  an  equitable,  not  a  strict  or 
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tecbical,  constraction,  and  that  so  con- 
strued the  petitioner  was  fully  within 
iis  provisions  ;  and  that  the  offer  of 
reward  was  not  barred  by  lapse  of  time, 
but  was  binding  until  the  statute  of 
limitation  liad  run  against  the  crime : 
Matter  of  Kelly,  89  Conn.,  159. 

Where  one  employs  another  to  pur- 
sue and  capture  a  horse  thief,  and  pays 
the  expenses,  he  will  be  entitled  to  the 
reward  offered  by  the  county  for  the  ap- 
prehension and  conviction  of  such  thief, 
on  the  familiar  maxim  *'  Qui  facit  per 
alium,  facU  per  se." 

Where  a  county  offers  a  reward  for 
the  pursuit  and  arrest,  beyond  the  lim- 
its of  the  county,  of  any  person  guilty 
of  stealing  any  horse,  etc.,  within  the 
county  and  from  a  citizen  thereof,  to  be 
paid  on  conviction  of  the  thief,  the 
pursuit  of  the  thief  to  another  State 
under  a  warrant  for  his  apprehension 
and  a  reqnisition  of  the  governor  of  this 
State  upon  the  governor  of  such  other 
State,  and  bringing  the  thief  back 
under  such  warrant,  and  his  conviction, 
will  entitle  the  person  procuring  the 
same  to  be  done  to  the  reward,  notwith- 
standing such  thief  may  have  been  ap- 
prehended and  detained  in  such  other 
State,  by  officers  there  :  County  of 
Montgomery  v. -liobiiison,  85  Ills.,  174. 

A.,  having  been  robbed  of  money, 
promised  B.  one  hundred  dollars  if  he 
would  tell  him  who  got  it ;  B.  told  him 
C.  got  it.  It  turned  out  that  C.  had  an 
accomplice,  D. ,  with  whom  he  shared 
the  money:  Held,  that  the  consider- 
ation of  the  promise  was  substantially 
performed  :  (iilkey  v.  Bailey,  2  Harr. 
(Del.),  359. 

An  offer,  by  a  party  who  has  been 
robbed,  of  a  reward  for  the  arrest  and 
conviction  of  the  robbers,  is  not  earned 
by  one  who  merely  communicates  to 
the  party  robbed,  his  suspicions  that  a 
certain  person  is  guilty,  with  a  state- 
ment that  others  are  satisfied  of  his 
gailt,  and  that  circumstances  pointed 
strongly  towards  him,  and  who  does 
not  claim  the  reward  until  after  the 
arrest  and  conviction  of  the  robbers  : 
Burke  r.  Wells,  Fargo  &  Co.,  50  Cal., 
218. 

A  prisoner  in  custody  in  Montgomery 
county,  for  an  offence  under  the  laws 
of  the  State  committed  in  that  county, 
was  transferred,  for  safekeeping,  from 
the  jail  of  such  county  to  the  county 


jail  of  Franklin  county,  and  while  con- 
fined there  escaped  from  the  jail.  S., 
the  sheriff  of  Montgomery  county, 
offered  a  reward  of  $50  for  the  delivery 
of  the  escaped  prisoner  to  him  at  Inde- 
pendence, in  said  Montgomery  county. 
D.  and  C.  acting  on  the  knowledge  that 
a  reward  had  been  offered,  and  with  a 
view  to  obtain  it,  captured  and  secured 
the  prisoner  and  took  him  back  to  the 
county  seat  of  Franklin  county,  and 
there  met  the  sheriff  of  said  Franklin 
county,  who  demanded  the  prisoner  by 
virtue  of  his  office,  and  D.  and  C.  deliv- 
ered up  the  prisoner  to  such  sheriff  as 
his  legal  ^custodian,  and  claimed  the 
reward  offered.  Soon  thereafter  S. 
came  to  such  county  seat  and  received 
the  prisoner  from  tlie  sheriff  of  Frank- 
lin county,  and  took  him  back  to  Inde- 
pendence. Held,  that  D.  and  C.  are 
entitled  to  the  reward,  notwithstanding 
the  interposition  of  the  sheriff  of  Frank- 
lin county,  and  notwithstanding  that 
S.  came  to  Franklin  county  and  re- 
ceived the  prisoner  there  inst^^  of 
having  him  delivered  at  Independence : 
Stone  V.  Dysert,  20  Kansas,  123. 

When  the  government  offers  a  re- 
ward for  information  which  shall  lead 
to  the  "conviction"  of  persons  ille- 
gally operating  distilleries,  the  con- 
ditions of  the  offer  will  be  deemed 
complied  with,  if  there  be  a  verdict  of 
guilty,  followed  by  a  motion  of  the  dis- 
trict attorney  to  suspend  judgment  on 
the  payment  of  all  costs  by  the  prison- 
ers. The  informer's  obligation  in  such 
a  case  ends  with  the  verdict,  and  he  is 
not  responsible  for  the  subsequent  acts 
or  inaction  of  the  district  attorney : 
Williams  t.  U.  S.,  12  Court  of  Claims 
Rep.,  192. 

Rewards  offered  for  the  apprehension 
and  conviction  of  criminals  are  required 
to  be  paid,  although  there  was  no  con- 
viction, the  conviction  having  been  pre- 
vented by  a  dismissal  of  the  indict- 
ments at  the  instance  and  request  of 
attorneys  employed  to  prosecute  by  the 
company  which  offered  the  rewards. 

Several  criminals,  for  whose  arrest 
and  conviction  rewards  were  offered 
by  the  railroad  company,  were  appre- 
hended and  indicted.  Two  of  them 
confessed  their  guilt.  The  indictments 
against  those  two  were  dismissed,  in 
order  to  use  them  as  witnesses  against 
the  others  the  attorneys  employed,  by 
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the  company  to  assist  in  the  prosecu- 
tion indorsing  and  urging  the  dismissal : 

Held,  the  counsel  employed  by  the 
company  to  aid  in  the  prosecution  were, 
for  tiie  time  being,  representatives  of 
the  commonwealth,  and  were  bound  to 
labor  honestly  and  earnestly  for  the 
cobviction  of  the  guilty,  and  also  to 
act  in  accordance  with  their  convictions 
as  to  the  propriety  and  policy  of  pros- 
ecuting or  dismissing  the  indictments. 

In  advising  and  procuring  the  dis- 
missal of  the  indictments,  the  employed 
attorneys  of  the  company  acted  within 
the  scope  of  their  authority,  and  in  the 
discharge  of  a  duty  devolved  upon  them 
by  the  very  nature  of  their  employ- 
ment, and  they  therefore  acted  for  the 
company  which,  through  them,  pre- 
vented the  conviction  of  the  two  guilty 
parties,  and  the  company  became  liable 
to  their  captors  for  the  reward  offered 
for  their  apprehension  and  conviction  : 
Louisville  and  Nashville  R.  K.  Co.  «. 
Goodnight,  10  Bush  (Ky.),  552. 

Declaration  for  a  reward  of  $800, 
offered  by  defendants  to  any  person 
giving  such  information  as  would  lead 
to  the  conviction  of  the  murderer  or 
murderers  of  certain  persons  therein 
named.  Defendants  pleaded  that  plain- 
tiff did  not  give  such  information,  etc., 
that  the  said  murderer  was  not  con- 
victed, it  appearing  that  the  accused, 
"while  waiting  his  trial,  committed  sui- 
cide in  jail.  Upon  demurrer,  held,  that 
the  actual  conviction  of  the  party  ac- 
cused was  a  condition  precedent  to  the 
recovery  of  the  reward,  and  that  the 
committing  of  suicide  by  the  accused 
did  not  entitle  the  plaintiff  to  recover  : 
Fortier  tJ.  Wilson,  11  U.  C.  Com.  PI., 
495. 

In  mandamus  against  the  state  audi- 
tor, to  compel  the  issue  of  a  warrant  for 
the  amount  of  reward  offered  by  the 
governor  for  the  apprehension  of  the 
fugitive  from  justice,  the  fact  that  at 
the  time  of  the  arrest,  the  proclamation 
offering  the  reward  was  unrevoked,  is 
not  conclusive  proof  of  the  fact  that 
the  person  arrested  was  at  the  time  a 
fugitive :  State  v.  Auditor,  61  Mo.,  263. 

In  1873  the  governor  offered  a  reward 
of  $600  for  the  arrest  of  a  fugitive 
murderer.  The  statute  allowed  $200 
to  any  one  arresting  a  fugitive  from 
justice.  In  March,  1873,  the  legisla- 
ture, by  a  special  act,  allowed  $000  to 


the  relator  for  arresting  one  S.,  a  fugi- 
tive murderer,  etc.  Held,  that  as  the 
statute  only  allowed  $200  compensatioa 
for  the  arrest  of  a  fugitive  murderer, 
the  governor  could  not,  by  his  procla- 
mation, bind  the  state  to  pay  a  larger 
reward.  But  that  the  legislature,  by 
a  special  act,  having  allowed  the  rela- 
tor $600,  this  was  intended  by  the 
legislature  as  full  and  complete  com- 
pensation, and  not  as  cumulative  to 
the  statutory  reward  :  Jones  9. -Gibbs, 
51  Miss..  401. 

Forty-four  record  books,  some  deeds, 
mortgages,  and  other  papers  of  a 
county,  having  been  stolen,  the  county 
officers  deposited  $3,500  in  the  hands 
of  A.,  upon  condition  that  it  should, 
upon  the  return  of  the  stolen  property, 
be  paid  to  the  person  causing  the  re- 
turn. It  was  also  stipulated  that  the 
failure  to  ''deliver  some  small  paper 
or  papers,"  should  not  invalidate  the 
agreement.  Within  the  time  )imit«id, 
A.  received  a  paper  signed  by  the 
deputy  sheriff  of  the  county,  acknowl- 
edging the  receipt  of  the  record  books, 
"  also  papers  and  small  index  books." 
He  thereupon  paid  the  money  to  the 
person  presenting  the  receipt.  The 
county  then  brought  suit  against  A.  to 
recover  the  money,  alleging  that  some 
of  the  books  were,  upon  their  return, 
in  such  a'  damaged  condition  as  to  be 
rendered  comparatively  worthless,  and 
that  he  had  therefore  not  performed 
his  contract. 

Held,  that  A.  being  a  simple  bailee 
of  the  money  deposited  in  his  hands, 
without  compensation,  was  not,  in  the 
absence  of  bad  faith  on  his  part,  re- 
sponsible for  the  condition  of  the  prop- 
erty at  the  time  of  its  return  :  Eldridge 
«.  Hill,  97  U.  S.  R.,  92. 

An  excessive  and  unreasonable  re- 
ward offered  by  a  public  agent  for  the 
recovery  of  stolen  property,  will  not 
bind  the  government,  but  the  party 
will  be  entitled  to  recover  reasonable 
compensation,  to  be  estimated  in  the 
nature  of  a  reward,  i.e.,  as  contingent 
upon  success  :  Gibbs  «.  U.  S.,  14  Court 
Claims  H.,  544. 

In  construing  the  statute  authorizing 
and  requiring  the  payment  of  rewanls 
in  certain  crises  (St.  1877,  p.  92),  held, 
that  it  has  no  application  to  offences 
committed  against  the  United  States, 
and  tried  in  the  United  States  courts, 
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bat  applies  to  persons  who  violate  the  .      Interpleader    lies    against  different 

State  law,  and  who  are  arrested  under    persons  claimine;^  a  reward  :  Fargo  «. 
process  issued  out  of  state  courts,  and    Arthur,  48  How.  Fr.,  193  ;  Reav.  Smith, 
wIjo  are  therein  convicted  :  Sias  v.  Hal-    2  Handy  (Ohio),  193. 
lock,  14  Nevada,  332. 


[4  Common  Pleas  Division,  7.] 
Nov.  16,  1878. 

*LovELL  V.  Newton.  [7 

Married  Woman's  Property  Protection  Act,  1870  (88  <fc  84  VicL  e.  98),  «.  1 — "^m- 
inys  "  of  Wife — Businesa  carried  on  **  separately  "  from  the  Husband. 

A.,  a  butcher  (not  within  the  city  of  London),  in  consequence  of  confirmed  intem- 
perance, became  incapable  of  continuing  his  business,  and  was  removed  to  the  work- 
uunse  infirmary  suffering  from  delirium  tremens.  On  his  removal,  a  friend  at 
varifms  times  lent  his  wife  sums  of  money  to  enable  her  to  purchase  meat  wherewith 
to  carry  on  the  business  for  the  support  of  her  family.  She  continued  to  do  so  for 
several  months,  her  husband  on  his  return  from  the  infirmary  never  in  any  way  in- 
terfering, but  residing  for  part  of  the  time  in  an  upper  room  of  the  house.  Meat 
which  had  been  so  i)urchased  by  the  wife  was  seized  in  execution  for  a  debt  of  the 
husband :  and  upon  an  interpleader  summons  the  county  court  judge  came  to  the 
ouiiclu»ion, — whether  as  matter  of  law  or  of  fact  did  not  appear, — that  the  case  was 
not  within  the  Married  Woman's  Property  Act,  1870.  Upon  appeal  to  a  divisional 
court,  it  being  agreed  that  the  court  should  draw  inferences  from  the  facts  stated  by 
the  judge : 

Meid,  that  the  case  disclosed  such  a  separate  trading  by  the  wife  as  to  warrant 
them  in  holding  that  the  goods  seized  were  the  proi)erty  of  the  wife. 

Appeal  from  the  Shoreditch  County  Conrt. 

This  was  an  interpleader  issue  to  try  whether  certain  stock- 
in-trade  seized  by  the  bailiff  of  the  county  court  under  an 
execution  in  an  action  brought  by  the  plaintiff,  Lovell, 
against  William  Newton,  was  at  the  time  of  the  seizure  the 
pioperty  of  the  execution  debtor  or  the  separate  property 
of  the  claimant,  Ann  Elizabeth  Newton,  his  wife.  The  evi- 
dence of  the  claimant,  upon  which,  the  case  turned,  was  as 
follows : 

*'  I  am  the  claimant,  the  wife  of  William  Newton,  the  de- 
fendant. Up  to  July,  1877,  he  carried  on  business  as  a 
butcher  in  Eiigh  Street,  Hoxton  ;  but,  becoming  addicted  to 
intemperance,  he  was  subject  to  attacks  of  delirium  tremens, 
and  removed  to  the  Hoxton  workhouse.  He  did  not  leave 
me  any  stock  or  money.  A  friend  (Mr.  Garnham)  lent  me 
£70  to  carry  on  the  business.  On  the  27th  of  July,  1877,  I 
bought  meat  with  it,  and  repaid  it  to  him  on  the  Sunday 
after.  The  profit  was  £6  or  £7.  I  have  carried  on  the  busi- 
ness in  the  same  manner  by  the  assistance  of  Mr.  Garnham 
and  other  friends  up  to  the  time  of  the  execution.  I  live 
out  of  the  profits,  and  support  myself  and  six  children,  I 
30  ENtf.  Rep.  .    47 
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gay  the  rent  also.  My  husband  came  back,  after  he  first 
]  went  *away,  in  fourteen  days.  In  twenty-one  days 
he  was  again  attacked  with  delirium  tremens,  and  again 
removed.  In  three  weeks  he  again  returned,  and  has 
remained  with  me  ever  since.  He  lies  in  bed  all  day,  and 
gets  up  and  goes  out  in  the  evening ;  but  he  does  not  inter- 
fere in  the  business ;  and  my  friends  would  not  assist  me  if 
he  did.  I  pay  no  interest  for  these  advances,  though  I  have 
offered  to  do  so.  [Mr.  Garnham's  checks  were  produced.] 
The  execution  came  in  on  the  16th  of  February  last,  and 
the  stock  of  meat  in  the  shop  was  seized.  I  had  bought  it 
with  loans  advanced,  as  before,  by  my  friends.  The  execu- 
tion came  in  for  £52  4^.  The  meat  seized  was  valued  at 
£20,  and  Mr.  Garnham  lent  me  the  money  to  pay  out  the 
execution." 

On  cross-examination,  she  said :  "  I  had  a  cart  which  I 
used  in  the  business.  My  husband  bought  it ;  and  I  have 
used  it  since  his  illness.  An  action  was  brought  against  my 
husband  by  the  plaintiff  for  injury  done  by  this  cart  on  the 
9th  of  November  last,  when  my  foreman  was  driving  in  my 
business.  Judgment  passed  against  my  husband.  I  in- 
structed Mr.  Pyke,  a  solicitor,  to  act  for  me ;  not  for  my 
husband,  who  was  incapable.  I  handed  the  summon^  to 
liim,  and  he  appeared  for  the  defendant  in  the  action,  who 
was  my  husband." 

The  judge  of  the  county  court  was  of  opinion  that  the  case 
did  not  fall  within  the  Married  Woman's  property  Act,  1870 
(33  &  34  Vict.  c.  93),  and  as  a  matter  of  form  barred  the 
claim,  subject  to  the  opinion  of  the  court  above. 

An  order  nisi  having  been  obtained  (at  chambers)  to  enter 
judgment  for  the  plaintiff, 

/.  Cook  showed  cause :  The  judge  of  the  county  court 
was  right  in  holding  that  the  case  did  not  fall  within  the 
Married  Woman's  Property  Act,  1870.  The  1st  section  of 
that  a:ct  provides  that  "the  wages  and  earnings  of  any  mar- 
ried woman  acquired  or  gained  by  her  after  tlie  passing  of 
this  act  in  any  employment,  occupation,  or  trade  in  which 
she  is  engaged  or  which  she  carries  on  separately  from  her 
husband,  and  also  any  money  or  property  so  acquired  by 
lier  through  the  exercise  of  any  literary,  artistic,  or  scientific 
skill,  and  all  investments  of  such  wages,  earnings,  money, 
9]  or  property,  shall  be  deemed  and  taken  *to  be  property 
held  and  settled  to  her  separate  use,  independent  of  any 
husband  to  whom  she  may  be  married,  and  her  receipts  alone 
sliall  be  a  good  discharge  for  such  wages,  earnings,  money, 
and  property."     The  11th  section,  which  may  be  referred 
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to,  does  not  seem  to  carry  the  matter  any  further  (*).  The 
facts  disclosed  upon  the  judge's  notes  do  not  show  that  the 
trade  was  carried  on  by  the  wife  "separately  from  her  hus- 
band" so  as  to  exclude  the  presumption  of  agency  and 
disable  a  creditor  to  sue  him:  Smallpiece  v.  Dawes {*); 
Laporte  .v.  Costkck  (").  The  business  never  ceased  to  be  his 
business,  though  he  had  in  consequence  of  his  intemperate 
habits  discontinued  to  conduct  it.  At  all  events,  it  was  a 
question  for  a  jury.  In  AshwoTth  v.  Outrami^)  the  busi- 
ness liad  been  carried  on  by  the  wife,  and  the  stock-in- 
trade  which  was  seized  had  been  acquired  by  her  ''  earnings  " 
before  the  marriage,  and  the  husband  had  never  in  any 
way  interfered  with  it.  That,  therefore,  is  a  very  different 
case  from  this. 

Clay^  contra:  Ashworthy.  Ovirami^)  must  govern  this 
case.  The  wife  was  clearly  carrying  on  the  business  for  her 
own  separate  use  apart  from  her  husband.  He  was  in- 
capable of  interfering,  and  he  did  not  in  fact  interfere  in 
its  management.  The  persons  who  trusted  her  would  not 
have  done  so  if  he  had  appeared  in  the  business. 

[LiNDLEY,  J.:  The  business  and  the  stock  could  only 
become  the  property  of  the  wife  with  the  assent  of  the  hus- 
band ;  and  here  the  husband  seems  to  have  been  incapable 
of  giving  assent.  In  Ashworth  v.  Outram  (*)  there  was  abun- 
dant evidence  that  the  *goods  claimed  by  the  adminis-  [10 
tratrix  of  the  husband  were  the  separate  property  of  the 
wife,  independently  of  the  act.] 

Upon  the  construction  of  the  act  the  assent  of  the  husband 
is  immaterial.  The  inference  and  the  only  inference  to  be 
drawn  from  the  admitted  facts  here  is,  that  the  stock-in-trade 
was  the  produce  of  the  wife's  earnings ;  and,  if  the  act  pro- 
tects the  earnings,  it  must  also  protect  the  capital  which  pro- 
duces them.  The  judgments  of  Lord  Coleridge  and  Lord 
Justice  James (•)  are  quite  conclusive.      In  Smallpiece  v. 

Q)  Sect    11    enacts  that  "a  married  or  other  property  purchased  or  obtained 
woman  may  maintain  an  action  in  her  by  means  thereof,  for  her  own  use,  as  if 
own  name  for  the  recovery  of  any  wages,  such   wages,   earnings,    money,  chattels, 
earning^,  money,  and  property  by  this  and  property  belonged  to  her  as  an  un- 
act  declared  to  be  her  separate  property,  married  woman ;  and  in  any  indictment 
or  of  any  property  belonging  to  her  be-  or  other  proceeding  it  shall  be  sufficient 
fore  raarriatre.  and  which   her  husband  to  allege  such  wages,  earnings,  money, 
shall  by  -writing  under   his  hand   have  chattels,  and  property  to  be  her  prop- 
agreed  with  her  shall  belong  to  her  after  erty." 
marriage  as  her  separate  property ;  and  ('*)  2  C.  &  P.,  40. 
Fhe  shall  have  in  her  own  name  the  same  \^)  31  L.  T.,  484. 
remedies,  both  civil  and  criminal,  against  ("*)  6  Ch.  D.,  923;  22  Eng.  R.,  650. 
all  ]>erson3  whomsoever  for  the  protection  (*)  6  Ch.  D.,  at  pp.  937,  941 ;  22  Epg. 
and   security  of    such    wages,   earnings,  R.,  562,  666. 
money,  and  pro^ierty,  and  of  any  chattel^ 
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Dawes  {')  there  was  no  authority  express  or  implied  from 
the  husband  to  the  wife  to  carry  on  business  so  as  to  pledge 
Ins  credit ;  and  in  Laporie  v.  Costick  (')  it  was  found  as  a 
fact  that  the  husband  did  exercise  some  control  over  the 
business. 

[LiNDLEY,  J.:  In  AsTiworth  v.  Outram^  Malins,  V.C, 
says(*):  ''When  the  agreement  [to  the  wife's  carrying  ou 
the  business  on  her  own  individual  account]  is  made  previ- 
ously to  the  marriage,  since  the  consideration  is  valuable, 
the  transaction  will  not  only  be  obligatory  upon  the  husband 
but  also  binding  upon  his  creditors.  When  the  agreement 
originates  during  tne  marriage,  it  will  be  void  against  his 
creditors,  but  good  against  himself."] 

Denman,  J.:  Some  difficulty  has  arisen  in  this  case  from 
the  doubtful  mode  in  which  the  county  court  judge  has 
stated  the  facts,  and  his  finding  thereon.  If  the  learned  judge 
came  to  the  conclusion  that  the  case  did  not  fall  within  the 
Married  Woman's  Property  Act  by  reason  of  the  fact  of 
the  husband  living  in  the  house,  we  should  not  be  inclined 
to  agree  with  him.  The  cases  cited  show  that  that  circum- 
stance would  not  be  sufficient  to  defeat  the  act.  But  our 
difficulty  is  cleared  away  by  the  assent  of  the  counsel  to  our 
deciding  this  appeal  upon  the  facts  as  found,  drawing  all 
proper  inferences  from  those  facts,  of  course  with  regard  to 
the  decisions  as  to  what  is  a  separate  trading  of  the  wife 
within  the  meaning  of  the  act.  Though  in  the  judgments 
in  the  Court  of  Appeal  in  Ashworth  v.  Outram  (*)  the  decision 
seems  to  have  gone  mainly  upon  the  rights  of  the  married 
11]  woman  apart  from  the  *statute,  still  Lord  Coleridge 
in  his  judgment  took  a  view  which  assists  the  claimant's 
case  here.  The  question  raised  there  was  whether  the  stock- 
in-trade  was  part  of  the  "earnings"  of  the  wife;  aud  he 
came  to  the  conclusion  that  the  act  could  not  be  practically 
applied  if  stock-in-trade  in  a  going  concern  were  not  within 
the  protection  of  the  act.  "  What,"  he  says,  "is  meant  by 
a  business,  or  a  trade,  or  an  occupation?  I  find  it  exceed- 
ingly well  described,  in  language  much  better  than  I  could 
use,  in  the  case  oi  MacNeilliey,  Acton{\  the  minutes  in 
which  I  presume  were  drawn  up  by  Sir  George  Turner  him- 
self. In  that  case  the  testator  had  directed  that  his  trade 
should  be  carried  on,  and  the  question  w^as  what  properly 
was  authorized  to  be  employed  for  the  purpose  of  carrying 
on  that  trade.     I  find  in  the  minutes  of  the  decree  a  decla- 

(')  2  C.  &  p.,  40.  (»)  5  Ch.  D.,  at  p.  932 ;  22  Eng.  Rep.,  562. 

(*)  31  L.  T„  484.  (*)  6  Ch.  D.,  937 ;  22  Eog.  R.,  562. 


(»)  6  Ch.  D.,  at  p.  932 ; 
(*)  6  Ch.  D.,  937 ;  22  Ed 
(«)  4  D.  M.  A  G.,  744,  765. 
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ration  tliat,  according  to  the  true  construction  of  the  will 
of  the  testator,  '  the  testator's  executors  were  not  authorized 
or  empowered  to  continue  the  trade  or  business  in  his  will 
mentioned  otherwise  than  with  or  by  means  of  the  property, 
capital,  stock,  and  eflfects  which  were  embarked  and  em- 
ployed therein  at  the  time  of  the  death  of  the  said  testator,' 
—clearly  implying,  and  in  fact  declaring,  that  the  extent  of 
property,  capital,  stock,  and  eflfects  which  were  embarked 
and  employed  in  the  business  at  the  time  of  the  death  of  the 
testator,  the  executors  were  permitted  and  justified  in  so 
using  them.  Then  I  may  take  it  that,  if  the  wages  and 
earnings  of  a  married  woman  are  to  be  protected  in  an  em- 
ployment, the  property,  capital,  stock,  and  eflfects  embarked 
and  employed  in  it  at  the  time  of  the  marriage,  if  they  are 
allowed  to  be  continued  in  the  employment,  and  wages  and 
earnings  are  allowed  to  be  made  therefrom,  are  protected 
by  this  section  as  necessary  for  the  making  such  wages  and 
earnings."  And  Lord  Justice  James  agrees  with  him.  We 
have,  therefore,  the  opinions  of  two  very  learned  judges  that 
the  stock  used  in  the  trade  carried  on  as  described  in  this 
case  is  within  the  act.  Then  comes  the  question  whether 
this  business  was  separately  carried  on  by  the  wife  within 
8. 1.  The  facts  are  these :  The  husband  became  addicted 
to  intempei-ance  to  such  an  extent  that,  at  the  time  the  wife 
commenced  carrying  on  the  business  on  her  own  account, 
he  had  to  be  removed  to  the  workhouse.  After  a  short 
*interval  he  recovered  sufficiently  to  return  to  his  [12 
home ;  but  he  relapsed  into  his  evil  habits,  had  a  second 
attack  of  delirium  tremens,  and  was  again  removed  to  the 
infirmary.  On  recovering  from  this  second  attack,  he  again 
went  home,  and  though  he  remained  in  the  house,  he  never 
interfered  with  the  business  in  any  way,  but  his  wife  con- 
tinued to  carry  it  on  as  before  with  money  borrowed  from 
time  to  time  by  her  from  her  own  friends.  Under  these  cir- 
cumstances, and  upon  this  state  of  facts,  I  am  of  opinion 
that  we  are  warranted  in  drawing  the  inference  that  the  wife 
was  carrying  on  this  business  separately  from  her  husband 
within  the  spirit  and  meaning  of  the  act.  If  a  jury  had  so 
found,  no  court  would  have  quarrelled  with  their  finding. 
Looking  at  the  substance  and  intention  of  the  act,  which  was 
to  protect  the  fi'uits  of  the  talent  and  industry  of  married 
women  from  being  made  liable  for  the  debts  of  their  hus- 
bands; and  having  a  decision  of  the  Court  of  Appeal  that 
stock-in-trade  is  included  within  the  term  ^'earnings,"  I 
think  we  are  fully  justified,  acting  as  a  jury,  in  holding  that 
Mrs.  Newton  was  carrying  on  this  business  separately  from 
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her  husband,  so  as  to  protect  the  goods  in  question  from 
being  seized  for  his  debt.  I  wish  it  to  be  understood  that 
the  only  law  we  decide  is,  that  the  mere  fact  of  the  husband 
living  in  the  house  at  the  time  the  business  is  so  being  carried 
on  does  not  deprive  the  wife  of  the  protection  afforded  her 
by  the  act. 

LiNDLEY,  J.:  The  case  arises  in  this  way:  Under  an  exe- 
cution against  the  husband,  the  bailiff  of  the  county  court 
seized  certain  stock-in-trade  (meat)  which  was  claimed  by 
the  wife  as  being  her  separate  property;  and  the  question  is 
whether  under  the  circumstances  she  can  assert  a  title  to  the 
meat  separately  from  her  husband.  The  facts  are  very 
meagre  ;  and. but  for  the  smallness  of  the  amount  involved, 
I  should  have  liked  to  send  the  case  back"  to  be  more  fully 
stated.  Having  regard  to  the  condition  of  the  husband,  and 
seeing  the  sources  from  which  the  money  whereby  the  wife 
was  enabled  to  carry  on  the  business  came,  that  the  has- 
band's  credit  was  in  no  way  pledged  for  it,  and  that  he  had 
for  a  period  of  six  months  never  interfered  at  all  with  the 
business,  though  he  must  have  known  that  his  wife  was 
13]  carrying  it  on  without  *any  assistance  from  him,  I 
agree  with  my  Brother  Denman  that  we  may  fairly  hold 
that  the  meat  seized  (I  confine  myself  to  that)  was  the  prop- 
erty of  the  wife  separately  from  her  husband.  It  is  not  an 
immaterial  fact  that  the  money  advanced  to  the  wife  was  lent 
to  her  without  interest.  If  the  county  court  judge  thought 
that  the  fact  that  the  husband  lived  in  the  house  at  the  time 
was  conclusive  of  the  question  (as  we  are  informed  he  did),  I 
must  say  I  should  not  have  agreed  with  him.  I  arrive  at  this 
result  because  I  think  there  is  abundant  evidence  that  the 
business  was  for  the  time  the  separate  business  of  the  wife. 

Judgment  for  the  claimant  {'). 

Solicitors  for  plaintiff :  Q.  J,  &  P.  Vanderpump. 
Solicitor  for  defendant:  Clement 

Q)  Leave  to  appeal  was  refused. 
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[4  Common  Pleas  Division,  18.] 
Nov.  16,  1878. 

WiiTTEMAN  V.  Hawkins. 

Solicitor,  Action  againttt.fnr  Negligmee — Afeasure  of  Damages — County  Court  Appeal 
—Enteri^ig  JudgmetU  on  Appeal  by  Motion — 13  d:  14  Viet,  c.  61,  i.  14 — 88  db  89 
Viet,  e,  50,  ».  6. 

The  plaintiff,  who  held  a  mortgage  for  £4,600  upon  lands  belonging  to  one  F., 
agreed  to  make  him  a  further  advance  of  £400  upon  having  an  additional  piece  of 
land,  which  F.  had  subsequently  acquired,  added  to  the  former  security.  The  de- 
fendant, who  acted  as  the  plaintiff 's  solicitor  in  the  transaction,  omitted  to  ascertain 
.  (as  the  fact  was)  that  a  third  person  fiad  an  equitable  dharge  to  the  extent  of  £46 
upon  this  additional  piece  of  land  ;  in  consequence  of  which  the  plaintiff,  upon  the 
Bale  of  the  property,  was  unable  to  convey  without  paying  the  £46 : 

Hdd,  that  this  was  negligence  for  which  the  delfcndant  was  liable ;  and  that,  in  the 
absence  of  evidence  to  reduce  the  amount,  the  £46  so  paid  was  the  proper  measure 
of  damages. 

Appeal,  by  way  of  motion,  from  a  decision  of  the  judge 
of  the  county  court  of  Northamptonshire  holden  at  Thrap- 
8tone. 

*The  facts  appear  more  clearly  by  the  following  [14 
written  judgment  than  by  the  notes  taken  by  the  learned 
jodge  at  the  trial. 

The  plaintiff  sought  in  this  case  to  make  the  defendant  personally  liable  for 
negligence  as  his  solicitor,  on  the  following  grounds,  viz.,  that  when,  in  the 
year  1876,  he  the  plaintiff  was  applied  to  for  a  further  sum  of  £400  in  addition 
10  £4,600  then  owing  to  him,  with  interest,  by  W.  Foscutt  on  mortgage,  he 
objected  to  make  the  further  advance,  as  not  being  satisfied  with  the  then  exist- 
ing security,  and  only  agreed  to  do  so  on  having  a  little  piece  of  land,  which  had 
been  bought  by  Foscutt  of  the  devisees  of  one  Parker,  added  to  his  security, 
and  that  he  would  not  have  advanced  the  further  £400  if  he  had  been  aware  of 
a  prior  incumbrance  on  that  land,  of  which  he  was  kept  in  Ignorance  through 
the  defendant's  having  omitted  to  obtain  delivery  of  the  title  deeds  when  Fos- 
cntt  executed  the  new  security. 

These  grounds,  except  as  to  the  omission  by  the  defendant  to  have  the  title 
deeds  delivered  up,  and  the  plaintiff's  ignorance  of  the  prior  incumbrances,  were 
not  supported  by  the  evidence.  On  the  contrary,  the  plaintiff's  letters  showed 
that  he  thought  the  security  ample  for  the  further  advance  without  the  addition 
of  the  little  piece  of  land  referred  to  (2  roods  8  perches),  and  that  siich  addition 
was  made  at  his  own  suggestion  only  on  the  ground  apparently  that  it  was  not 
included  in  his  former  mortgages,  and  he  might  as  well  have  all  that*  Foscutt 
coald  give  him.  In  a  letter  of  the  27th  of  July,  1875,  to  the  defendant,  he  (the 
plaintiff)  says :  •*!  went  over  Mr.  Foscutt's  estate  yesterday,  and  feel  satisfied 
that  tbe  security  is  ample  at  the  present.  I  am  willing  to  advance  him  about 
£300  more,  to  make  the  mortgage  amount  to  £5,000.  My  advice  was  to  him, 
Have  sufficient  to  set  you  straight  and  pay  your  interest  regularly  as  it  comes 
due.  Will  you  kindly  inform  me  the  outgoings  upon  it, — whether  tithe- free. 
He  says  his  sister  has  a  charge  of  £300  ;  that  he  states  to  be  all.  It  would  be 
much  to  his  advantage  either  to  let  or  sell  his  estate.  I  expect  it  consists  of 
about  100  acres.  Just  state  if  that  is  correct.  Is  the  little  piece  he  bought  of 
Parker  included  in  the  mortgage?  If  not,  1  think  it  should  be."  To  this  th6 
defendant  replied  on  the  2d  of  August,  1875,  so  far  as  is  material,  as  follows  : 
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*'  The  amount  of  your  mortgage  at  present  is  £4,600,  and  so  £400  (not  £300)  is 
required  to  make  up  the  £5,000.  Mr.  Foscutt,  however,  has  onlj  asked  for 
£800,  which  he  wants  this  week.  The  land  is  about  100  acres  in  extent.  The 
land  in  Kingstead  (about  74  acres)  is  subject  to  tithe  rent  charge,  about  £24  a 
year.  The  little  piece  Foscutt  bought  of  Parker's  devisees  shall  be  included. 
I  am  not  aware  of  any  other  outgoings  ;  but  I  think  there  must  be  some  Nene 
drainage  tax.     But  I  will  get  particulars  from  Foscutt." 

Under  these  circumstances  £400  was  advanced  by  the  plaintiff  to  Foscutt  on 
the  9th  of  August,  1875,  and  was  secured  by  a  mortgage  of  that  date  from  Fos- 
cutt to  the  plaintiff,  prepared  by  the  defendant,  acting  for  both  parties  ;  and  he 
witnessed  Foscutt's  execution  of  the  deed,  which  included  the  little  piece  of  land 
bought  of  Parker's  devisees. 

In  the  following  year  the  plaintiff  instructed  the  defendant  to  call  in  the 
mortgage  and  sell  under  the  powers  for  that  purpose  contained  in  the  mortgage 
deeds  ;  and  on  the  10th  of  October,  1876,  portions  of  the  property  (including  the 
little  piece  of  land  bought  of  Parker's  devisees,  and  mortgaged  by  the  deed  of 
i)th  August,  1875)  were  sold  for  sums  amounting  to  £1,14^  2$.  2d.  Other  parts ' 
15]  were  sold  in  the  year  1877  for  £1,590  ;  and  the  remainder  is  still  unsold, 
having  been  bought  in  for  £2.8QQ. 

On  the  occasion  of  the  sales  in  October,  1876,  it  was  discovered  that  one 
French  had  a  charge,  under  a  deposit  of  the  title  deeds,  on  the  little  piece  of 
land  bought  of  Parker's  devisees  comprised  in  the  mortgage  of  August,  1875,  to  the 
amount  of  £46,  which  the  plaintiff  was  obliged  to  pay  in  order  to  get  possession  of 
tlie  deeds  relating  to  that  piece  of  land.  This  sum,  with  £3  2«.  for  interest  from 
the  13th  of  March,  1877,  the  date  of  the  payment  to  French,  amounting  in  all  to 
£49  2s.,  the  plaintiff  seeks  to  recover  in  this  action  from  the  defendant,  by  way 
of  damages  for  his  negligence  in  allowing  the  plaintiff  to  make  the  further  ad- 
vance of  £400  in  August,  1875,  on  a  defective  security  to  the  extent  of  French's 
equitable  mortgage,  and  in  not  requiring  the  delivery  of  the  title  deeds  relating 
to  the  additional  piece  of  land  from  Foscutt  prior  to  such  advance,  which  en- 
abled him  to  conceal  the  charge  to  French. 

Under  the  circumstances,  I  am  of  opinion  that  this  is  not  such  a  case  of  ffroM 
negligence  as  would  justify  me  in  holding  the  defendant  liable  to  this  claim. 
The  letter  of  the  27th  of  July,  1875,  was  calculated  to  lead  the  defendant  to 
suppose  that  the  additional  security  of  the  little  piece  of  land  therein  suggested 
was  of  trifling  importance,  the  security  otherwise  being,  according  to  the  plain- 
tiff's statement,  ample,  and,  further,  to  suppose  that  the  plaintiff  had  himself 
ascertained  that  the  only  ch^.rge  on  the  mortgaged  ■  property  was  the  sister's 
£300,  and  that  the  little  piece  bought  of  Parker's  devisees,  and  proposed  inci- 
dentally in  that  letter  to  be  included,  was  free  from  incumbrances,  as  Foscutt 
afterwards  in  the  deed  of  August,  1875,  covenanted  that  it  was:  It  is  to  be  ob- 
served that,  the  then  existing  mortgage  of  £4,600  comprised  sums  advanced  ^n 
ten  different  occasions  by  the  plaintiff  to  Foscutt  daring  a  period  of  thirty -five 
years  from  April,  1840,  the  first  advance  being  on  the  24th  of  April,  1840,  and 
that  the  plaintiff  must  have  had  re]>eated  communications  with  Foscutt  on  the 
subject  of  those  advances  and  the  security  for  them  ;  and  that  he  was  well  ac- 
quainted with  the  property  is  shown  by  his  suggestion  as  to  the  land  bought  of 
Parker's  devisees.  No  previous  complaint  had  ever  been  made  against  the 
defendant,  who  acted  in  these  several  transactions. 

No  explanation,  on  the  other  hand,  was  given  of  how  the  defendant  came 
not  to  require  delivery  of  the  title  deeds  of  the  land  bought  of  Parker's  dev- 
isees, or  why,  when  he  ascertained  at  the  plaintiff's  request  the  outgoings  on 
the  land,  he  did  not  in  the  particulars  he  promised  in  his  letter  of  the  2d  of 
August,  1875,  to  get  from  Foscutt  as  to  the  outgoings,  include  inquiries  as  to 
any  incumbrance  or  charge  on  the  land  bought  of  Parker's  devisees.  It  was, 
however,  stated  on  the  part  of  the.  plaintiff  that  there  was  no  wish  to  impute  to 
the  defendant  any  knowledge  of  French's  charge,  or  any  wilful  intention  to 
mislead  the  plaintiff  into  advancing  his  money  on  a  defective  security,  but  only 
negligence  in  the  conduct  of  the  mortgage  of  the  9th  August,  1875. 

{Supposing  I  should  be  justified,  as  I  think  I  am,  in  holding  that  not  to  be 
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jrroM  negligence  for  which  a  solicitor  may  be  personally  Habits  to  his  clieift,  the 
question  of  damages  in  this  case  still  would  raise  a  very  serious  difficulty. 
Fo8cuti,  it  appears,  cannot  bo  sued  to  any  useful  purpose  on  his  covenant,  though 
the  evidence  as  to  this  was  not  conclusive,  there  jfting  only  evidence  of  an  ac- 
tion against  him  for  the  whole  mortgage  debt,  principal  and  interest,  being 
aiModoued  *as  useless  :  but  that  would  not  prove  it  to  be  useless  to  sue  [16 
him  only  for  the  amount  claimed  of  the  defendant. 

Independently,  however,  of  this,  there  was  no  evidence  of  the  piece  of  land 
bought  of  Parker's  devisees,  and  mortgaged  by  the  deed  of  9th  August,  1875, 
having  been  sold  at  a  loss,  at  less  than  £1)0,  the  price  stated  to  have  been  paid 
for  it  by  Foscutt  to  Parker's  devisees,  or  the  £46  paid  to  French,  or  at  less  than 
its.  real  value ;  no  evidence,  in  fact,  of  the  security  of  the  9th  August,  1875, 
being  an  insufficient  security  to  the  extent  of  that  piece  of  land  notwithstand- 
ing French's  charge.  There  was  no  evidence  of  how  much  of  the  £1,142  2s. 
2d.  realized  by  the  sales  in  October,  1876,  was  the  price  of  this  particular  piece 
of  land.  It  may  have  been  sold  for  more  than  the  £46,  for  more  even  than 
£90  and  the  ailditional  £40,  for  £140,  or  some  sum  near  to  that. 

An  account  was  put  in,  showing  a  deficiency  of  £344  12s.  to  meet  the  whole 
debt,  principal  and  interest ;  but  it  was  not  shown  how  much  of  this  deficiency 
was  attributable,  if  any  at  all,  to  the  piece  of  land  in  question  ;  and  the  whole 
of  this  deficiency  rests  on  the  supposition  that  the  remainder  of  the  property 
not  yet  realized  is  worth  only  £2,800.  There  was  no  further  evidence  of  this 
than  its  beiag  bought  in  for  that  amount,  which  is  evidence  rather  of  its  being 
worth  more ;  and  the  plaintiff  had  himself  more  than  once  stated  the  wholo 
property  was  worth  more  than  £5,000,  and  was  ample  security  for  that  amount. 

In  Ch/ipf/ianv.  GJiapmani}),  a  suit  instituted  by  a  client  against  his  solicitor 
for  negligence,  it  being  uncertain  whether  the  plaintiff  would  sustain  any  loss, 
Vice-Ghancellor  Stuart,  in  deciding  against  him,  said  there  was  no  precedent,  so 
far  as  he  knew,  of  a  decree  declaring  gener&lly  that  the  plaintiff  iu  such  a  case 
bhoald  be  indemnified  in  respect  of  an  apprehended  loss,  which  might  never  occur. 
This  principle  was  acted  on  by  Vice-Chancellor  Hall  in  the  late  case  of  British 
Mutual  Incestme/U  Company  v.  CMold{*),  &\so  a  case  against  a  solicitor  for 
negligence  in  investigating  a  title,  where,  it  being  impossible  then  to  say  what 
loss  (if  any)  the  plaintiff  company  would  sustain,  the  Vice-Chancellor- allowed 
a  demurrer  to  the  bill,  and  said  they  must  take  their  case  to  a  court  of  law. 
But  I  apprehend  no  specific  damages  can  be  recovered  at  law,  in  respect  of  only 
an  apprehended  loss,  which  may  never  occur ;  although  it  has  been  held  that 
buch  an  action  is  maintainable,  though  the  damages  be  only  nominal.  This  is 
nut  such  an  action.  Special  damages  are  asked  in  respect  of  a  loss  which-is  not 
proved  to  have  occurred,  and  which  may  never  occur.  I  know  of  no  precedent 
for  the  recovery  of  damages  in  such  a  case  ;  and  my  judgment  must  be  for  the 
defendant ;  but,  as  I  think  he  was,  in  the  absence  of  any  sufficient  explanation, 
warning  in  due  care  in  not  requiring  the  title  deeds  of  the  additional  land  com- 
prised iu  the  mortgage  of  August,  1875,  to  be  delivered  to  the  plaintiff,  and  the 
prior  Incumbrance  to  be  paid  off,  I  give  no  costs. 

This  jadgment  was  pronounced  on  the  20th  of  March, 
1878;  and  on  the  8th  of  April,  the  following  order  was 
made  by  Field,  J.,  at  chambers,  upon  the  application  of 
the  plaintiff,  and  upon  reading  the  judge's  notes:  "I  do 
order  that  the  defendant  do  at  the  next  sitting  of  the  Divi- 
sional Court,  for  hearing  appeals  from  inferior  *courts,  [17 
show  cause  why  the  judgment  for  the  defendant  in  this  ac- 
tion should  not  be  set  aside,  and  the  judgment  entered  for 

(>)  Law  Rep.,  9  Eq.,  276.  («)  Law  Rep.,  19  Eq.,  627;  13  Eng.  R.,  666. 

30  Eng.  Rep.  48 
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the  plaintiff  for  the  amount  claimed,  or  a  new  trial  granted, 
on  the  grounds, — first,  that  the  judge  of  the  court  was 
wrong  in  holding  thjit,  although  the  defendant  was  wanting 
in  due  care  while  acting  as  solicitor  for  the  plaintiff,  in  not 
requiring  the  title  deeds  of  the  additional  piece  of  land 
mentioned  in  the  particulars  of  claim  to  be  delivered  to  him 
and  the  prior  incumbrance  to  be  paid  off,  yet  the  defendant 
was  not  liable  to  an  action  for  negligence, — secondly,  that, 
even  if  negligence  were  proved  against  the  defendant,  the 
plaintiff  was  not  entitled  to  recover  any  damages  from  the 
defendant."  i 

Nov.  15.  CJiannell  showed  cause  :  He  contended  that, 
upon  the  facts  found,  the  judgment  was  perfectly  correct, 
relying  mainly  upon  the  plaintiff's  letter  of  the  27th  of  July, 
which,  upon  th<5  authority  of  Waine  v.  Kempster  (*),  he 
submitted,  absolved  the  defendant  from  making  minute  in- 
quiries as  to  the  sufficiency  of  the  title.  It  was  fur/her  con- 
tended that,  until  the  whole  of  the  securities  had  been 
realized,  it  was  uncertain  whether  or  not  the  plaintiff  would 
sustain  any  loss,  and  consequently  that  he  could  only  be  at 
the  most  entitled  to  nominal  damages. 

Hensvian^  in  support  of  the  rule :  Oodefroy  v.  Jay(^)  is 
an  authority  to  show  tliat,  where  an  attorney  has  been  guilty 
of  negligence  as  such,  he  is  liable  in  damages  to  the  extent 
of  the  injury  sustained  by  his  client ;  and  that,  if  he  relies 
upon  the  absence  of  actual  damage,  it  is  incumbent  upon 
him  to  prove  it.  Here,  the  defendant  was  admittedly  guilty 
of  negligence  in  not  possessing  himself  of  the  title  deeds  of 
the  piece  of  land  bought  of  the  devisees  of  Parker ;  and  the 
plaintiff  sustained  damage  to  the  extent  of  the  £46  paid  to 
French  in  order  to  get  possession  of  those  title  deeds.  The 
defendant  offered  no  evidence :  and  for  that  sum  the  plaintiff 
is  entitled  to  judgment. 

[Dexman,  J.:  Have  we  power  to  enter  judgment  upon  a 
motion  in  this  form  ?] 

[Channell:  In  the  case  of  an  appeal  under  13  &  14  Vict. 
18]  c.  61,  *s.  14,  the  court  has  such  power;  but  not  un- 
der 38  &  39  Vict.  c.  50,  s.  6,  under  which  this  order  was 
obtained.] 

Sect.  6  of  38  &  39  Vict.  c.  50  merely  gives  a  new  mode  of 
appealing  from  the  decision  of  the  county  court.  The  Court 
of  Appeal  is  still  to  do  full  justice  between  the  parties,  as  in 
the  case  of  an  appeal  under  s.  14  of  the  former  act.  Their 
power  is  in  no  degree  abridged. 

0)  1  F.  A  F.,  695.  Q)  7  Bing.,  413. 
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Denman,  J.:     I  am  of  opinion   that  Mr.   Hensman  has 
established  his  right  to  have  the  verdict  entered  for  him  for 
£46.     The  case  is  *one  of  a  veiy  peculiar  character.     I     [19 
do  not  think  it  necessary,  after  the  very  elaborate  judgment 
dt-livered  by  the  county  court  judge,  to  go  into  the  (ietails. 
If  his  judgment  turned  upon  any  supposed  distinction  be- 
tween different  degrees  of  negligence, — if  he  thought  that, 
to  render  the  defendant  liable   to  substantial  damages,  it 
was  necessary  to  establish  gross  negligence  as  contradistin- 
guished from  a  want  of  due  care  and  attention  to  his  busi- 
ness as  a  solicitor, — I  think  he  was  wrong.     He.  appears  to 
have  come  to  the  conclusion  that  the  plaintiff  could  at  the 
most  be  entitled  to  nominal  damages.     I  cannot  help  think- 
ing he  did  so  upon  the  erroneous  supposition  that  he  could 
not  give  him  more,  on  the  ground  that  it  was  micertain  what 
damage  the  plaintiff  had  actually  sustained.     There  appears 
to  me  to  be  no  foundation  for  that.     I  think  we  have  abun- 
dant materials  before  us  to  show  to  what  extent  the  plaintiff 
has  been  damnified  by  the  admitted  negligence  of  the  de- 
fendant.    The  whole  case  was  fully  gone  into,   and  the 
defendant  offered  no  evidence  to  show  that  the  plaintiff  had 
really  sustained  no  damage.     I  apprehend  it  to  be  a  sound 
principle  of  law,  as  against  a  wrongdoer,  that,  if  negligence 
is  proved,  in  the*  absence  of  evidence  on  the  part  of  the  de- 
fendant to  reduce  the  damages,  the  plaintiff  is  entitled  to 
recover  the  full  amount  of  the  pecuniary  loss  he  has  sus- 
tained.    In  Feather^ton  v.  Wilkinson  (*),  the  defendants  by 
charter  party  agreed  with  the  plaintiff  that  their  ship  should 
at  a  specified  time  load  1,300  tons  of  coal  in  the  Tyne,  to  be 
carried  to  Havre  for  the  plaintiff.     They  broke  their  con- 
tract, and  the  plaintiff  had  in  consequence,  first,  to  hire 
other  vessels  at  an  advanced  freight,  and,  secondly,  to  buy 
1,300  tons  of  coal  at  an  enhanced  price.     He  was  unable,  ac- 
cording to  the  custom  of  the  coal  trade  in  the  Tyne,  to  secure 
a  cargo  until   he   had  chartered  vessels  to  carry  it.     The 
plaintiff  having  sued  the  defendants  in  respect  of  both  these 
heads  of  damage,  the  defendants  admitted  their  liability  to 
pay  the  advanced  freight,  but  denied  that  they  were  liable 
for  the  enhanced  price  of  the  coal.     At  the  trial  the  rise  in 
the  price  at  the  pit's  mouth  was  not  disputed;  but  it  was 
not  directly  proved  that  there  had  been  an  equivalent  rise  at 
Havre.     It  was  held  that  the  fact  of  the  plaintiff  having  paid 
the  advanced  price  yf'd^  prima  facie  evidence  *of  dam-     [20 
age  to  that  extent,  and  entitled  him,  in  the  absence  of  evi- 

0)  Law  Rep.,  8  Ex.,  122;  4  Eng.  R.,  498. 
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dence  to  the  contrary,  to  recover.  "The  plaintiff,*'  said 
Kelly,  C.B.,  "made  out  a  prima  facie  case  of  damage,  to 
which  the  defendants  attempted  no  reply."  So  I  say  here. 
The  principle, — or  at  least  one  part  of  it, — is,  that  the  wrong- 
doer cannot  be  permitted  to  measure  the  damages  resulting 
from  his  own  wrong.  I  do  not  say  that  there  is  no  conceiv- 
able evidence  which  might  have  been  given  here  to  modify 
the  measure  of  damages.  But  I  entirely  assent  to  the  argu- 
ment of  Mr.  Hensman  that  it  was  for  the  defendant  to  offer 
such  evidence.  He  did  not  do  so :  and  he  must  abide  by  the 
case  as  the  evidence  stood  at  the  trial.  The  judge  ought  to 
have  given  judgment  for  the  plaintiff  for  the  £46,  and  I  think 
we  ought  to  do  so  now. 

With  respect  to  our  power  to  order  judgment  to  be  en- 
tered upon  tlfis  order,  it  seems  to  stand  thus :  Sect.  14  of  13 
&  14  Vict.  c.  61  gave  the  court  that  power  in  the  case  of  ap- 
peals under  that  section.  That  provision  is  still  unrepealed, 
and  consequently  the  power  still  exists,  notwithstanding  the 
new  mode  of  procedure  introduced  by  s.  6  of  the  County 
Courts  Act,  1875  (38  &  39  Vict.  c.  50) ;  and  I  think  it  right 
to  exercise  it  in  this  case.  There  will  therefore  be  judgment 
for  the  plaintiff,  with  costs. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  plaintiff, 
being  a  mortgagee,  and  being  asked  to  make  a  further  ad- 
vance, agreed  to  do  so,  and  instructed  his  solicitor  (the  de- 
fendant) to  get  an  additional  small  piece  of  land,  which  the 
mortgagor  had  acquired  since  the  first  mortgage,  included 
in  the  new  security.  It  was  manifestly  the  duty  of  the  de- 
fendant to  see  that  this  piece  of  land  was  unincumbered, 
and  to  get  the  title  deeds.  In  this  he  failed,  and  it  turned 
out  that  this  small  piece  was  charged  with  ah  equitable 
mortgage  to  the  extent  of  £46,  and  so  became  of  less  value 
to  the  plaintiff.  The  mortgaged  property  was  subsequently 
sold  in  pursuance  of  the  power  contained  in  the  mortgage 
deed ;  and,  in  order  to  effect  that  sale,  the  plaintiff  was 
obliged  to  pay  off  the  charge.  Now,  the  defendant  was 
clearly  guilty  of  negligence  of  such  a  kind  as  to  render  him 
liable  to  an  action.  What,  then,  is  the  proper  measure  of 
damages  ?  The  plaintiff,  having  paid  off  the  charge,  is  out 
21 J  of  pocket  to  the  extent  of  £46.  Prima  facie  *that  is 
the  proper  measure  of  damages.  It  has  been  suggested  that 
the  plaintiff  is  not  to  be  treated  as  having  lost  that  sum,  be- 
cause the  whole  of  the  securities  for  the  mortgage  have  not 
been  realized.  But,  what  right  has  the  defendant  to  throw 
the  plaintiff  on  the  unsold  land  more  than  on  the  mortgagor 
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personally  t  Upon  the  evidence  as  it  stands,  the  plaintiff 
has  been  damnified  to  the  extent  of  £46 ;  and  there  was  no 
proof  to  the  contrary. 

Judgment  accordingly  (*). 

Solicitor  for  plaintiff:  James  Neal^  for  Wallingford,  Day 
k  Wallingford,  Huntingdon. 
Solicitors  for  defendant :  MilnCy  Riddle  &  Mellor. 

(*)  Leave  to  appeal  was  refused. 


See  18  Eng.  R.,  559  note. 

The  register  of  the  city  of  New  York 
is  liable  for  all  errors,  inaccuracies,  or 
mistakes  made  in  a  return,  when  the 
usual  requisiiion  has  been  made  at  lus 
otiice  for  a  certificate  of  search. 

It  is  the  duty  of  the  register  to  make 
the  search  correct,  and  any  failure  in 
that  respect  is  a  neglect  of  duty  :  Van 
Schaick  fj.  Sigel,  60  How.  Pr.,  122,  11 
N.  Y.  Weekly  Dig.,  117  ;  Houseman  t>. 
(iirard,  etc..  81  Penn.  St.  R.,  256; 
Peabodv,  etc.,  c.  Houseman,  89  id., 
2()l.  33 'Am.  R.,  757,  760  note  ;  Rankin 
c.  Hurck,  4  Mo.  App.  R.,  108. 

As  to  pleading,  see  Elder  'o,  Bogar- 
dus.  Lalor'sSup.,  116. 

And  this,  although  the  party,  in 
making  his  requisition  at  the  register's 
otiice,  designated  the  clerk  whom  he 
desired  should  make  the  search :  Van 
Schaick  u.  Sigel,  60  How.  Pr.,  122, 
affirming  S.  C.  58  How.,  211. 

If  a  recorder  keeps  a  general  index, 
though  not  required  to  do  so,  and  omits 
to  index  a  deed  in  it,  and  thereby  over- 
looks a  deed  regularly  recorded  and 
indorsed  in  the  propei*  book,  his  cer- 
tificate renders  him  liable :  Schell  «. 
Stein,  76  Penn.  St.  R.,  898. 

One  who  has  notice  of  a  defect  in  a 
search  cannot  recover  of  the  clerk  for 
such  defect :  Brega  c.  Dickey,  16 
Grant's  (U.C.)Chy.,  494. 

Where  a  clerk  omits  to  properly 
docket  a  judgment,  and  in  consequence 
of  such  omLssion  a  levy  ofi  sufficient 
personal  property  to  satisfy  an  execu- 
tion was  defeated,  the  clerk  is  liable : 
Governor  tj.  Dodd,  81  Ills.,  162. 

An  attorney,  clerk,  or  other  person, 
who  famishes  a  search  on  the  employ- 
ment of  A.  is  not  liable  to  B.,  who 
makes  a  loan  on  the  faith  of  the  search, 
though  there  be  a  mistake  therein. 

There  is  no  privity  between  the 
searcher   and    B.:    Savings    Bank    v. 


Ward,  100  U.  S.  R.,  195  ;  Day  «.  Rey- 
nolds,  23  Hun.  131,  11  N.  Y.  Weekly 
Dig.,  196;  Com.  v,  Harmer,  6  Phila. 
R.,  90,  1  U.  C.  Local  Courts  Gaz.,  108  ; 
Chase  t.  Heaney,  70  Ills.,  268. 

While  a  prothonotary  is  responsible 
for  the  accuracy  of  his  search  only  to 
the  person  who  employs  him,  yet,  if  the 
agent  of  the  person  who  thus  employs 
him,  not  relying  upon  the  correctness 
of  the  certificate,  applies  to  the  pro- 
thonotary and  he  reaffirms  its  correct- 
ness, such  reaffinnance  is  a  republica- 
tion of  the  certificate,  and  will  bind 
the  prothonotary  and  make  him  liable 
in  damages  for  any  injury  resulting 
from  a  neglect  to  include  a  judgment 
in  the  search  :  Scrivers  u.  Com.,  etc., 
87  Penn.  St.  R.,  15. 

The  lender  may  employ  the  borrower 
as  his  agent  to  procure  a  search : 
Houseman  t.  Girard,  81  Penn.  St.  R., 
256. 

Though  one  making  a  search  is  liable 
to  his  employer  for  damages  from  his 
negligence  in  making  the  search.  He 
is,  howQver,  only  liable  for  damages 
which  are  the  dxTtct  consequence  of 
his  negligence. 

If  the  employer  lose  the  property 
from  neglect  to  pay  a  judgment  against 
himself,  and  not  in  consequence  of  the 
mistake,  the  searcher  is  not  responsible 
for  the  loss  :  Kimball  v.  Connolly,  2 
Abb.  App.  Dec,  504,  3  Keyes,  57,  33 
How.  Pr..  247. 

See  Van  Schaick  t.  Sigel,  60  How. 
Pr.,  122;  Chase  v.  Heaney,  70  His., 
268. 

Where  a  deed  contained  a  recital  that 
it  was  made'  in  consideration  of  a  sum 
paid,  and  a  further  sum  secured,  and 
was  upon  record  on  the  day  it  was 
made,  and  a  mortgage  was  made  at  the 
same  time  by  the  grantee  in  the  deed 
to  secure  the  purchase-money,  and  was 
filed  for  record,  but  through  the  negli- 
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gence  of  the  clerk  was  Dot  recorded,  a  Or   from  the  discovery  of  th*  «*r- 

subsequent  mortgagee  will  be  charged  ror:  Rankin  v.  Hurck,  4  Mo.  App.  R.» 

with  notice  of  the  existence  of  such  108. 

incumbrance  so  as  to  bar  his  action  An  equitable  suit  will  not  lie  against 

against  the  clerk  for  a  failure  to  put  one    for    negligence    in    investigating 

the  mortgage  on  record  :  Crews  v.  Tay-  title  :    British,  etc.,  v.  Cobbold,  L.  R., 

lor,  14Cent.  L.  J.,  374,  Sup,  Ct.,  Texas.  19  Eq.,  627,  13  Eng.  R.,  556,  559. 

It  has  been  held  that  the  sureties  of  As  to  liability  or  an    attorney  for 

a  clerk  are  not  liable  for  negligence  by  money  lost  on  his  investment,  see  Mare 

the  clerk  in  making  the  search  :  Com.  v.  Lewis,  Irish  R.,  4  Eq.,  219. 

fj.  Harmer,  6  Phila.  R.,  90.  An  attorney  wl^o  undertakes  to  have 

Coiitra :  Governor,  etc.,  v.  Dodd,  81  a  mortgage  recorded,  is  liable  for  dam- 
Ills.,  162.  age  in  consequence  of  his  not  doing 

The  statute  of  limitations  begins  to  so:    Doan  v.  Warren,  11  U.  C.  Com. 

run  to  an   action    for    negligence    in  PI..  423. 

the  making  of  a  s^rch,  from  the  time  Though  an  attorney  is  only  liable  for 

when  the  search  was  delivered,  and  not  gross  negligence  in  the  management  of 

from  the  development  of  the  damages  :  a  suit :  Cliapman  «.  Boultbee,  13  U.  C. 

Owen  V,  Western,  etc.,  97  Penn.   St.  Com.  PI.,  372. 
R.,  47. 


[4  Common  Pleas  Di\'ision,  28.] 
Nov.  12,  1878. 

28]  *Macdonald  V.  Carington. 

Pleading — Claim  in  PlainiiJ^s  oum  riff  hi — Counter-chirM  agaiwd  him  personalltf  and 
ag  an  ExectUor— Joinder  of  improper — Ortier  xvn,  Jiide  f^Order  xix,  RkU  Z — 
Order  xxu,  Rule  9. 

A  defendant  must  not  set  np  by  way  of  counter-claim  against  the  claim  of  a  plain- 
tiff, suing  only  in  a  distinct  personal  character,  claims  against  him  personally  and 
also  as  an  executor. 

Motion  on  appeal  from  the  decision  of  Field,  J.,  at  cham- 
bers, affirming  the  refusal  by  a  master  to  strike  out  the 
counter-claim. 

The  claim  alleged  that:  The  plaintiff  was  the  widow  of 
29]  *Grodfrey  William  Wentworth  Lord  Macdonald,  and 
the  defendant  was  the  widow  of  Robert  John  Lord  Carington. 

By  an  indenture  of  lease  dated  the  10th  of  May,  1856,  and 
made  between  two  trustees  of  the  first  part,  the  plaintiff  of 
the  second  part,  Lord  Macdonald  of  the  third  part,  and 
Lord  Carington  of  the  fourth  part,  certain  hereditaments 
were  leased  by  the  trustees  under  a  power  given  them  hy 
therein  recited  indentures  of  the  20th  of  August,  1845,  and 
20th  of  October,  1849,  and  16th  of  January,  1854,  with  the 
consent  of  the  plaintiff  to  Lord  Carington,  his  executors,  or 
assigns,  for  the  term  of  twenty-one  years  from  the  26th  of 
March,  1856,  at  a  yearly  rent. 

By  the  lease  Lord  Carington,  for  himself,  his  executors 
and  assigns,  covenanted  with  the  trustees  and  the  person  or 
persons  for  the  time  being  entitled  to  the  premises  thereby 
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demised  in  possession,  that  he  Lord  Carington,  his  execu- 
tors or  assigns,  would,  inter  alia,  repair  the  hereditaments. 

5.  By  the  indentures  of  1845, 1849,  and  1854,  the  heredita- 
ments were  settled  to  the  use  of  the  trustees  during  the  joint 
lives  of  Lord  Macdonald  and  the  plaintiff,  in  trust  to  pay 
the  rents  and  profits  thereof,  for  the  separate  nse  of  the 
plaintiff,  and  as  to  one  moiety  to  the  use  of  Lord  Macdonald 
for  bis  life,  and  as  to  the  other  moiety  to  the  use  of  the 
plaintiff  for  life. 

Lord  Macdonald  died  on  the  25th  of  July,  1863. 

7.  The  plaintiff  was  the  person  for  the  time  being  entitled 
in  possession  to  the  premises  demised  by  the  indenture  of 
the  10th  of  May,  1856,  within  the  meaning  of  the  covenants 
of  the  indenture. 

Lord  Carington  entered  and  possessed  the  demised  prem- 
ises for  the  term,  and  afterwards  died  on  the  17th  of  March, 
1868,  and  his  will  was  proved  by  the  defendant,  and  all  his 
estate  and  interest  in  tne  premises  vested  by  assignment  in 
the  defendant,  who  entered  into  and  became  possessed 
thereof  for  the  residue  of  the  term. 

9.  The  term  had  expired,  and  all  conditions  had  been  ful- 
filled by  the  plaintiff  necessary  to  entitle  her  to  the  perform- 
ance of  the  covenants  in  the  lease,  yet  Lord  Carington  did  not 
during  his  life,  and  since  his  death  the  defendant  had  not, 
repaired  the  premises. 

*The  plaintiff  claimed  £5,500  damages  for  the  [30 
breaches  of  the  covenants,  as  well  from  the  defendant  as 
executrix  of  Lord  Carington  as  from  her  in  respect  of  her 
own  default. 

The  defence  admitted  the  execution  of  the  lease  and  de- 
nied paragraphs  5,  7,  and  9. 

The  set-off  and  counter-claim  alleged  that :  The  plaintiff 
was  sole  executrix  of  the  will  of  Lord  Macdonald. 

At  the  time  of  the  lease  of  the  10th  of  May,  1856,  the  de- 
mised premised  were  in  the  possession  of  Lord  Macdonald, . 
but  neither  the  plaintiff  nor  Lord  Macdonald  then  had  any 
right,  title,  or  interest  thereto,  nor  had  they,  nor  either  of 
them,  ever  had  any  title  thereto,  save  such  as  thereinafter 
appeared.  ^ 

rrior  to  and  at  the  date  of  his  death  in  1830,  one  Greorge 
Thomas  Wyndham  was  tenant  for  life  of  the  demised  prem- 
ises, with  remainder  to  his  sons  successively  in  tail  male, 
witli  remainders  to  the  daughters  of  one  George  Wyndham 
in  tail  as  tenants  in  common. 

In  1880  George  Thomas  Wyndham  died  intestate,  leaving 
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an  only  son  and  two  daughters.  The  son  died  at  the  age  of 
eight  years,  in  February,  1837. 

On  the  death  of  the  son  all  right,  title,  and  interest  in  and 
to  the  premises  vested  in  the  daughters  in  tail  as  tenants  in 
common,  and  remained  so  vested  in  them  until  their  right 
was  barred  by  the  Statute  of  Limitations,  as  thereinafter 
appeared. 

Prior  to  and  at  the  date  of  the  lease  of  the  10th  of  May, 
1856,  Lord  Macdonald  was  wrongfully  and  without  right  in 
possession  of  the  premises,  and  negotiations  had  taken  place 
between  Lord  Macdonald,  the  plaintiff,  and  Lord  Carington, 
for  the  purchase  by  Lord  Carington  from  the  plaintiff  or 
Lord  Macdonald,  of  the  fee  simple  of  the  demised  premises. 
Owing  to  the  matters  before  set  forth,  the  plaintiff  and 
Lord  Macdonald  were  unable  to  make  a  good  title  to  the 
premises. 

It  was  thereupon  agreed  by  and  between  Lord  Carington 
and  Lord  Macdonald,  with  the  sanction  and  agreement  of 
the  plaintiff  that  the  premises  should  be  demised  to  Lord 
Carington  by  the  lease  of  the  lOth  of  May,  1856,  and  that 
Lord  Macdonald  should  further  execute  the  deed  next 
mentioned. 

An  indenture  of  the  lOth  of  May,  1856,  was  executed  by 
31]  and  *between  Lord  Macdonald  and  Lord  Carington, 
which  after  reciting  the  lease  bearing  even  date,  contained 
the  following  covenants : 

(a.)  That  if  Lord  Carington,  his  executors,  administrators, 
or  assigns,  should  during  the  term  or  within  six  months 
afterwards,  be  desirous  of  becoming  the  purchaser  or  pur- 
chasers of  the  hereditaments  in  fee  simple  at  the  price  of 
£100,000,  and  should  give  to  the  person  or  persons  for  the 
time  being  entitled  to  the  premises  in  possession  subject  to 
the  terra,  notice  thereof,  then  he,  Lord  Carington,  his  execu- 
tors, administrators,  or  assigns,  should  be  entitled  to  become 
the  purchaser  or  purchasers  of  the  same  at  that  sum,  and  in 
case  Lord  Carington  should  pay  the  said  sum  tlien  all  neces- 
sary and  proper  parties  would  and  should  at  any  time  after, 
on  request,  convey  the  inheritance  in  fee  simple  to  him,  or 
as  he  should  direct.  ^ 

(ft.)  That  if  Lord  Carington,  his  executors,  administrators, 
or  assigns,  should  become  the  purchaser  or  purchasers,  it 
should  be  assumed  that  George  Thomas  Wyndham,  who  was 
born  several  months  after  the  death  of  George  Wrighte 
(through  whose  will  the  said  hereditaments  were  claimed), 
was  not  by  construction  of  law  or  otherwise,  living  at  the 
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decease  of  George  Wrigbte.     And  the  title  should  commence 
with  a  settlement  of  1767. 

On  the  death  of  Lord  Carington,  his  whole  benefit  in  the 
covenants  and  the  right  to  sue  for  breaches  after  mentioned, 
vested  in  the  defendant  either  in  her  own  right  or  as  his 
executrix. 

Lord  Macdonald  during  his  lifetime,  or  in  the  alternative, 
the  plaintifif  since  his  decease,  had  acquired  a  good  title  to 
the  fee  simple  of  the  demised  premises  as  against  the  real 
owners  thereof  by  virtue  of  the  statute  3  &  4  Wm.  4,  c.  27. 

The  plaintiff  was  a  person  claiming  and  deriving  title 
through  Lord  Macdonald,  within  the  meaning  of  the  said 
covenants. 

Lord  Carington  before  his  death,  and  the  defendant  as 
executrix  since  his  death,  during  the  continuance  of  the 
term,  and  the  defendant  within  six  months  after  the  expira- 
tion of  the  term  were,  and  each  of  them  was,  desirous  of 
becoming  the  purchaser  of  the  demised  premises. 

All  things  had  been  done  necessary  to  entitle  Lord  Car- 
ington in  his  lifetime,  and  the  defendant  since  his  decease, 
to  the  fulfilment  of  the  covenants  by  the  plaintiff. 

*Before  any  breach  by  the  defendant,  or  Lord  Car-  [32 
ington,  of  their  part  of  the  agreement  contained  in  the  said 
indenture,  the  plaintiff  wrongfully  refused  to  be  bound  by 
the  said  covenants. 

The  necessary  parties  would  not  convey  the  fee  simple. 

The  plaintiff  did  not,  nor  would  she  at  the  request  and 
cost  of  the  defendant,  as  such  executrix  as  aforesaid,  do  or 
concur  in  such  acts  as  were  necessary  on  the  plaintiffs  part 
for  eflfectually  conveying  the  fee  simple. 

Between  the  date  of  the  execution  of  the  indenture  con- 
taining tlie  covenants  and  the  breaches  before  set  forth,  Lord 
Carington  and  the  defendant  as  executrix,  -had,  with  the 
knowledge  of  Lord  Macdonald  ^nd  of  the  plaintiff,  intended 
to  expend  and  had  expended  a  large  sum  of  money,  upwards 
of  £70,000,  on  the  faith  of  the  performance  by  the  plaintiff 
of  the  said  covenants. 

At  the  time  of  the  making  of  the  indenture,  Lord  Caring- 
ton had  informed  the  plaintiff  and  Lord  Macdonald  of  his 
desire  and  intention  that  such  sum  should  be  so  expended, 
and  the  indenture  was  intended  by  the  plaintiff,  Lord  Mac- 
donald, and  Lord  Carington,  to  protect  Lord  Carington  and 
his  estate  from  losing  the  benefit  of  such  expenditure. 

The  defendant  had  been  unable  to  obtain  a  conveyance  of 
the  reversion,  and  had  Ipst  the  benefits  of  the  covenants  and 
expenditure. 

30  Eng.  Rep.  49 
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Even  if  the  title  of  the  plaintiff  were  not  as  therein  before 
alleged,  but  as  alleged  in  the  statement  of  claim,  the  defend- 
ant was  entitled  to  have  the  covenants  performed,  and  the 
f)laintiff  had  been  guilty  of  the  above  breaches,  and  was 
iable  to  make  good  the  above  damages. 

And  the  defendant  in  her  own  right,  or  in  the  alternative 
as  executrix,  claimed  to  set-off  against  the  plaintiffs  claim, 
if  any,  so  much  of  the  damages  caused  by  tne  said  breaches 
of  covenant  as  might  be  equal  thereto,  and  further  counter- 
claimed  against  tne  plaintiff  either  as  executrix  of  Lord 
Macdonald  or  dtherwise,  £80,000  damages  and  interest,  and 
further  relief. 

MelloT^  Q.C.,  and  R,  Russell  Oriffiths^  for  the  plaintiff: 
The  plaintiff  sues  in  her  own  right  of  property.  She  is  t«n- 
33]  ant  for  life,  *bringing  an  action  for  breaches  of  cove- 
nant in  a  lease :  Isherwood  v.  Oldknow  (*).  But  the  counter- 
claim is  against  her  as  executrix  of  her  late  husband,  for  it 
is  founded  on  breaches  by  him  of  a  personal  covenant  in 
respect  of  which  she  would  only  be  liable  as  executrix. 
Counter-claims  are  provided  for  by  Order  xix.  Rule  3,  but 
they  must  be  such  as  can  be  adjudicated  upon  together  with 
the  claim  in  one  final  judgment :  see  Blake  v.  AppZeyardi^). 
Here  the  judgments  might  be  quite  of  a  different  kind,  such 
as  for  the  plaintiff  a  certain  sum,  and  for  the  defendant 
assets  infuturo.  If  in  the  opinion  of  the  court  the  counter- 
claims cannot  be  conveniently  disposed  of  in  the  pending 
action,  or  ought  not  to  be  allowed,  the  court  may  refuse 
permission  to  the  defendant  to  avail  herself  thereof.  The 
defendant  is  attempting  to  raise  a  doubtful  question  of  title, 
which  may  lead  to  long  litigation,  and  "ought  not  to  be 
disposed  of  by  way  of  counter-claim,  but  in  an  independent 
action,"  and  should  therefore  be  excluded  under  Order  xxii, 
Rule  9.  By  Order  xvii.  Rule  6 :  "Claims  by  or  against  an 
executor  or  administrator  as  such  may  be  joined  with  claims 
by  or  against  him  personally,  provided  the  last  mentioned 
claims  are  alleged  to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as 
executor  or  administrator."  " 

[LiNDLEY,  J.:     When  is  it  that  the  "defendant  sues"  ?] 

The  words  "sues"  and  "is  sued"  must  be  read  with  ref- 
erence to  the  words  "plaintiff"  and  "defendant,"  reddendo 
singula  singulis.  Assuming  that  the  rule  includes  counter- 
claims, which  is  doubtful,  it  does  not  apply  to  the  present 
case,  but  was  intended  to  remove  difficulties  arising  when 
an  executor  has  been  dealing  with  the  assets,  or  making 

Q)  8  M.  A  S.,  882.  («)  3  Ex,  D.,  195,  at  p.  197. 


Vol.  IV,]  COMMON  PLEAS  DIVISION.  387 

Macdonald  v.  Caring^on,  1878 

.  contracts  in  the  course  of  the  administration,  and  it  becomes 
a  question  whether  the  contracts,  being  personally  entered 
into  by  him,  he  should  be  sued  in  his  character  of  legal  per- 
sonal representative,  or  in  his  personal  character:  see  per 
Hall,  V.C.,  Padwick  v.  ScoU{').  Although  under  the  Judi- 
cature Act  and  Rules,  nearly  all  causes  of  action  naay  be 
joined,  yet  an  executor  cannot  join,  any  but  those  arising 
'*with  reference  to  the  estate."  In  Hodson  v.  Mochi{*\ 
which  will  be  cited  for  the  ^defendant,  the  counter-  [34 
claims  against  the  executors,  who  were  plaintiffs,  did  not 
charge  them  personally. 

C.  E,  Bawen^  for  the  defendant :  The  counter-claim  is  in 
substance  a  claim  against  the  plaintiff  in  her  personal  char- 
acter, and  was  deemed  to  be  so  by  Field,  J.,  at  chambers. 
The  plaintiff  may  be  tenant  for  life  and  entitled  to  the  ben- 
efit of  the  covenants,  or  may  be  tenant  in  fee  simple,  but  in 
either  case  the  defendant  has  a  right  against  her  personally- 
arising  out  of  the-expenditure  on  the  land  with  her  knowl- 
edge and  on  the  faith  of  the  performance  of  the  covenants. 
She  is  also  liable  as  executrix,  and  the  defendant  should 
not  be  restricted  to  one  view  of  facts  which  the  law  may 
regard  differently.  The  counter-claim  is  not  vitiated  sioiply 
because  a  double  liability  appears  in  it.  The  defendant  may 
avail  herself  of  the  alternative.  The  plaintiff  is  allowed  to 
join  several  causes  of  action  and  to  sue  the  defendant  as  one 
liable  both  personally  and  as  executrix,  and  the  defendant 
has  a  reciprocal  right  of  counter-claim.  If  the  rules  allow 
a  third  party  to  be  brought  into  the  dispute,  the  first  litigant 
may  surely  be  dealt  with  in  a  double  character.  It  is  de- 
sirable that  both  causes  of  counter-claim  should  be  deter- 
mined together,  according  to  the  spirit  of  the  Judicature  Act. 
By  Order  xix,  Rule  3,  the  defendant  may  set  up  by  way  of 
counterclaim  ''any  right,"  as  in  a  cross  action.  The  court 
could  ''  pronounce  a  final  judgment"  here,  and  the  rule  does 
not  require  that  the  judgment  should  necessarily  be  of  the 
same  kind,  but  only  that  it  should  settle  the  whole  case. 
Suppose  the  two  causes  of  counter-claim  tv^ere  debt  and 
detinue,  the  judgment  would  necessarily  be  different  in 
kind,  but  those  causes  could  undoubtedly  be  joined  and 
''final  judgment"  be  given.  There  is  no  ground  for  saying 
that  this  ''counter-claim  cannot  be  conveniently  disposed 
of  in  the  pending  action,"  within  the  terms  of  the  above  rule. 
In  Hodson  v.  Mochi  (*)  executors  brought  an  action  against 
a  wife  and  her  husband  to  charge  her  separate  estate.  The 
defendants  counter-claimed  money  belonging  to  the  wife  not 

0)  2  Oh.  D.,  736,  at  p.  748.  («)  8  Ch.  D.,  569 ;  25  j:ng.  R.,  483. 
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part  of  her  separate  estate,  and  also  for  chattels  in  the  pos- 
session of  the  testator,  which  were  alleged  to  be  the  prop- 
erty of  the  husband,  and  the  counter-claim  was  held  good. 
35]  *Order  xvii,  Rule  5,  applies  to  counter-claims,  as 
Hall,  V.C,  assumed  in  Padwick  v.  8coU{'). 

Any  embarrassment  resulting  from  the  questions  of  law 
raised  by  the  pleadings  is  common  to  both  parties.  The 
plaintiff  can  as  easily  reply  to  a  counter-claim  as  plead  to 
the  claim  in  a  cross  action,  which  must  be  brought  against 
her  if  the  counter-claim  is  disallowed.  But  should  the 
opinion  of  the  court  be  now  adverse  to  the  defendant,  the 
counter-claim  shall  be  amended  by  striking  out  so  much  as 
charges  the  plaintiff  in  her  executorial  character. 

Mellor^  Q.C.,  replied:  The  equitable  counter-claim  against 
the  plaintiff  in  her  personal  character,  on  the  ground  that 
she  stood  by  while  money  was  expended  in  improvements, 
is  faint.  The  real  claim  is  against  her  as  executrix.  A 
counter-claim  is  not  coextensive  with  a  claim ;  it  is  rather 
in  the  nature  of  a  set-off  allowed  so  that  one  final  judgment 
may  be  given  for  a  balance  of  debt  or  damages  due  from 
either  plaintiff  or  defendant,  as  the  case  may  be:  see  Sta- 
ples V.  Young  i^).  The  counter-claim,  if  amended,  must  be 
deemed  to  be  a  new  one,  to  which  the  plaintiff  may  demur 
if  necessary. 

Denman,  J. :  My  mind  has  fluctuated  considerably  during 
the  argument.  To  put  the  case  most  favorably  to  the  de- 
fendant we  must  read  Order  xix.  Rule  3,  before  Order  xvii, 
Rule  6,  and  when  this  is  done  it  might  at  first  sight  be  fairly 
contended  that,  inasmuch  as  Order  xix.  Rule  3,  says  a  "  set- 
off or  counter-claim  shall  have  the  same  effect  as  a  state- 
ment of  claim  in  a  cross  action,"  if  Order  xvii.  Rule  6,  im- 
mediately followed  as  part  of  the  same  set  of  enactments 
the  provision  in  it,  that  "claims  by  or  against  an  executor 
or  administrator  as  such  may  be  joined  with  claims  by  or 
against  him  personally,"  would  include  counter-claims  as 
well  as  claims.  But  I  do  not  think  that  such  was  the  intention 
of  these  orders  and  rules.  There  might  be  good  reason  for 
enabling  an  executor  or  administrator,  or  a  plaintiff,  doubt- 
ful whether  his  claim  should  be  made  in  his  personal  or 
representative  character,  to  sue  in  the  alternative  without 
the  result  that,  in  case  of  counter-claims  against  an  executor 
who  is  evidently  suing  in  his  own  right,  the  defendant 
36]  should  be  entitled  to  set  off  any  cause  of  action  *whicli 
he  may  have  against  the  plaintiff  in  his  two  capacities. 
Stronger  arguments  or  authorities  than  those  adduced  to- 

(»)  2  Ch.  D.,  736,  at  p.  743.  (»)  2  Ex.  D.,  324. 
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day  are  needed  to  convince  us  that  the  word  "claims"  in 
Order  XVII,  Rule  5,  includes  counter-claims.  The  only  trace 
of  authority  on  the  point  is  a  passage  cited  as  a  dictum  of 
Hall,  V.C,  who  sard  in  Padwickv.  J3cott{')  that,  "assum- 
ing" the  claim  spoken  of  in  Order  xvii,  Rule  5,  can  be  con- 
sidered to  include  a  counter-claim,  the  meaning  of  the  clause 
is  as  he  afterwards  proceeds  to  explain.  But  looking  at  the 
object  and  terms  of  the  judgment,  I  think  that  the  Vice- 
Chancellor  merely  assumed  the  case  for  the  purposes  of 
argument  and  not  as  a  proposition  to  which  he  assented.  In 
my  opinion  Order  xvii.  Rule  6,  does  not  include  the  case 
of  a  counter  claim,  and  the  defendant  was  not  at  liberty 
here  to  join  a  claim  against  the  plaintiff  as  executrix  with  a 
claim  against  the  plaintiff  in  her  personal  character,  and  I 
therefore  think  that,  on  that  ground,  the  counter-claim  inad- 
missible as  it  stands.  I  must  also  say  that  even  supposing 
I  am  wrong,  and  that  in  certain  cases  it  would  be  possible 
to  join  a  counter-claim  against  the  plaintiff  personally  with 
a  counter-claim  against  him  in  an  executorial  capacity,  we 
ought  to  jealously  guard  against  its  being  done  in  such  a 
way  as  to  embarrass  and  inconvenience  the  fair  trial  of  the 
action  ;  and  it  appears  to  me  that  such  joinder  would  be  in- 
convenient and  undesirable  in  the  interests  of  the  respective 
parties  in  this  particular  case.  Independently  of  a  question 
suggested  by  my  Brother  Lindley  as  to  the  existence  or  de- 
ficiency of  assets,  I  think  that  a  counter-claim  tirawn  so  as 
to  be  embarrassing  ought  not  to  stand  in  such  form.  I  can- 
not see  whether  it  is  intended  to  set  up  a  counter-claim 
against  the  plaintiff  as  executor  or  personally.  That  is  an 
ambiguity  on  the  face  of  the  counter-.claim  itself.  It  appears 
that  Field,  J.,  refused  to  overrule  the  master's  order  because 
he  thought  it  was  a  counter  claim  against  the  plaintiff  per- 
sonally, and  I  think  that  is  what  will  practically  prove  to 
be  the  case.  Therefore,  I  think,  our  only  alternative  is  to 
strike  it  out  altogether,  or  to  act  on  the  power  given  in 
Order  xxii,  Rule  9,  and  order  that  the  counter-claim  may 
be  excluded  simply,  or  to  make  such  order  as  to  us  shall 
seem  just.  We  do  not  think  it  necessary  to  exclude  the 
counter-claim  simply  by  striking  *it  out  and  leaving  [37 
the  defendant  to  plead  afresh,  because  it  would  be  easy  to 
strike  out  those  parts  which  we  think  are  embarrassing,  and 
therefore  our  order  is  that  this  shall  be  done  ;  and  that  the 
costs  of  the  order  shall  abide  the  event  of  the  action. 

Lindley,  J.:     I  am  of  the. same  opinion.     It  is  unneces- 
sary to  strike  out  the  counter-claim  which  may  be  easily 

(')  2  Ch.  D.,  786,  at  p.  743. 
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altered.  But  I  do  not  think  that  it  should  stand  as  it  is, 
for  these  reasons:  this  is  an  action  by  the  plaintiff  on  a 
covenant  to  repair,  to  the  benefit  of  which  she  says  that  she 
is  entitled  as  tenant  for  life  of  the  premises  as  her  separate 
property.  She  does  not  claim  as  executrix  in  any  way,  but 
on  the  theory  that  she  is  entitled  to  sue  in  her  own  name 
and  capacity.  The  defendant  sets  up  in  answer  a  case  of  a 
threefold  description.  She  says,  first,  "I  have  a  claim 
against  you,  the  plaintiflf,  personally,  on  the  ground  that 
your  predecessor  in  title  entered  into  covenants  running 
with  the  land  which  bind  you  giving  me  an  option  of  pur- 
cliase,  and  I  claim  damages  from  you  for  breach  of  that 
covenant  against  you  yourself  and  not  against  you  as  ex- 
ecutrix." That  is  a  claim  against  the  plaintiff  in  her  indi- 
vidual character,  and  ought  not  to  be  struck  out.  Secondly, 
the  defendant  says:  ''I  have  a  claim  against  you  individ- 
ually on  the  ground  of  certain  expenditure  on  the  land  by 
me  with  your  knowledge,  you  knowing  of  the  option  to 
buy,"  this  claim  also  is  against  her  in  her  personal  capacity, 
and  the  defendant  ought  to  be  allowed  to  raise  it.  Thirdly, 
the  defendant  says:  "I  claim  damages  against  you  as  rep- 
resenting the  estate  of  the  person  who  entered  into  a  cove- 
nant for  the  option  to  purchase."  That  is  so  distinct  that 
1  think  the  claims  ought  not  to  be  mixed  up  together,  and 
it  is  inconvenient  that  they  should  be.  I  do  not  think  that 
the  provisio*ns  of  the  Judicature  Act  apply.  The  claim  is 
by  the  plaintiff  in  her  individual  capacity,  and  the  counter- 
claim ij3  against  her  in  both  her  individual  capacity  and  her 
executorial  capacity.  In  this  view  it  is  obvious  that,  assum- 
ing the  latter  cause  of  action  lies,  it  is  not  directly  or  indi- 
rectly a  defence  to  her  claim.  If  she  happened  to  be  sole 
legatee,  and  there  were  no  debts,  it  might  possibly  be  a 
defence ;  but  as  it  stands  it  is  none,  and,  therefore,  were  it 
allowed,  and  she  succeeded  in  the  action,  there  would  be  a 
38]  judgment  in  her  favor  *on  her  cause  of  action  and, 
perhaps,  a  judgment  against  her  in  a  totally  different  capa- 
city, which  would  require  to  be  worked  out  in  a  different 
way.  The  order  authorizing  counter-claims  is  Order  xix, 
Rule  3.  It  says  that  a  defendant  may  set  up  "any  rightor 
clairriy  whether  such  set-off  or  counter-claim  sound  in  dam- 
ages or  not,  and  such  set-off  or  counter-claim  shall  have  the 
same  effect  as  a  statement  of  claim  in  a  cross  action^  so  as 
to  enable  the  court  to  pronounce  a  final  judgment  in  the 
same  action  both  on  the  original  and  on  the  cross  claim. 

Reading  that  without  the  context  or  other  sections,  or  the 
light  of  authorities,  I  should  understand  that  the  defendant 
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in  any  action  might  set  off,  or  set  up  by  way  of  counter- 
claim, any  claim  against  the  plaintiff  in  the  same  character 
in  which  he  sues  himsel/\  and  the  proviso  to  the  section 
contirms  that  view.  I  see  nothing  in  this  particular  case  to 
bring  it  within  the  language  of  that  order.  Then  Order 
XVII,  Rule  5,  is  obviously  inserted  to  prevent  the  diflSculty 
where  a  plaintiff  is  suing  on  something  which  might  give  a 
cause  of  action  in  his  executorial  capacity  as  was  pointed 
out  in  Padwick  v.  8oott{'). 

If  this  were  a  case  under  Order  xvii,  Rule  5,  it  might 
possibl  V  be  that  the  case  against  the  plaintiff  as  executrix 
IS  wholly  distinct  from  that  against  her  in  her  own  capacity. 
It  appears  to  me,  therefore,  that  the  defendant  has  failed  to 
establish  her  counter-claim.  Then  what  is  to  be  done  ?  We 
think  the  counter-claim  should  be  amended  by  striking  out 
80  much  as  relates  to  the  claim  against  the  plaintiff  as  ex- 
ecutrix. 

Counter-claim  to  be  amended  accordingly. 

Solicitor  for  plaintiff :    Whitehouse. 

Solicitors  for  defendant :  Freshfields  &  Williams. 

(»)  2  Ch.  D.,  736,  at  p.  748. 


[4  Common  Pleas  Division,  89.] 
Nov.  21,  1878. 

*Ex  parte  ALicp  Cockerell.  [39 

Conveyance  by  Married  Woman — 3  db  4  Wtn,  4,  c.  74,  ».  91,  and  20  <t  21  VicL  e.  67, 
».  1 — Setting  €uide  Order  on  the  (ground  of  Fraud  or  Suppression  of  Facts. 

Where  an  order  under  8  A  4  Wm.  4,  c.  74,  8.  91,  and  20  A  21  Vict.  c.  57,  s.  1,  for 
the  conveyance  of  a  married  woman's  interest  in  property  bequeathed  to  her  has 
been  obtained  by  fraud  or  the  suppression  of  facts  which  ought  to  have  been  dis- 
closed at  the  time, — the  court  will  set  it  aside :  but  a  clear  case  must  be  made  out. 

In  February,  1876,  an  order  was  made  nnder  3  &  4  Wm. 
4,  c.  74;. 8.  91,  and  20  &  21  Vict.  c.  67,  s.  1,  to  enable  Mrs. 
Alice  Cockerell  to  convey  her  interest  in  certain  personal 
property  to  which  she  was  entitled  nnder  the  will  of  her 
late  father,  without  the  concurrence  of  her  husband,  upon 
the  usual  affidavit  that  he  had  deserted  her,  and  contributed 
nothing  towards  her  support,  and  that  she  did  not  know 
where  he  was. 

Crispe, — the  estate  of  the  testator  being  now  in  course  of 
distribution  in  the  Chancery  Division, — on  behalf  of  the 
husband,  by  way  of  appeal  from  Lush,  J.,  at  chambers, 
moved  to  set  aside  the  order,  on  the  ground  that  the  affida- 
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vit  upon  which  it  was  obtained  was  untrue  as  to  the  allega- 
tion of  the  husband's  desertion  and  of  the  wife's  ignorance 
of  his  whereabouts,  and  also  with  regard  to  the  value  of  the 
property.  It  was  admitted  that  the  order  had  been  par- 
tially acted  upon  ;  and  there  was  no  suggestion  of  fraud. 

Lane^  contra,  was  not  called  upon. 

Lord  Coleridge,  C.J.:  These  applications  must  be 
watched  with  care.  If  it  can  be  shown  that  the  order  waa 
obtained  by  fraud  or  by  the  suppression  of  information 
which  it  was  essential  that  the  court  should  have,  the  court 
will  undoubtedly  set  aside  the  order.  But  nothing  of  the 
kind  is  suggested  here.  The  application  was  supported  by 
the  affidavit  of  the  wife,  which  even  now  seems  to  have  been 
substantially  true  at  the  time.  If  any  information  had  re- 
cently come  to  the  knowledge  of  the  person  to  be  affected 
by  the  order,  there  might  be  some  ground  for  this  motion. 
The  whereabouts  of  the  wife,  however,  seems  to  have  been 
well  known  to  the  husband  ;  and  no  attempt  has  been  made 
40]  *to  interfere  with  the  order  until  the  near  approach  of 
the  time  for  the  division  of  the  fund.  This  application 
must  be  rejected  with  costs. 

LiNDLEY,  J.:  It  should  be  understood  that  every  order 
ex  parte  which  is  obtained  by  means  of  fraud  or  the  sup- 

f)ression  of  facts  will  be  set  aside.  But,  when  we  come  to 
ook  at  the  materials  here,  there  appears  to  be  nothing  to 
show  that  the  court  was  imposed  upon  when  the  order  was 
made. 

Lane  asked  that  the  interim  injunction  granted  by  Lush, 
J.,  to  restrain  the  wife  from  further  acting  upon  the  order 
might  be  discharged,  and  that  the  costs  (which  had  been  re- 
served) should  be  paid  by  the  applicant. 

Per  Curiam  :  Let  the  injunction  be  dissolved,  and  all 
the  costs  be  paid  by  the  applicant. 

Order  dccordingly  (*). 

Solicitor  for  the  applicant :  Albert  Fleming. 
Solicitors  for  the  wife :  Layton  &  Jaques. 

(^)  See  In  re  Rogers,  Law  Rep.,  1  C.  P.,  47. 

See  26  Eng.  Rep.*,  To8  note  ;  27  id.,  their  favor,  the  plaintiff  acting  as  their 

308  note.  attorney  in  the  taking  thereof.     Tliere- 

The  defendants  having  at  the  request  after  the  plaintiff  falsely  stated  to  the 

of  one  Perry  and  the  plaintiff,  who  act-  defendants  that,  by  signing  the  under- 

ed  as  Perry's  attorney,  signed  as  sure-  taking,  they  became  liable  to  pay  the 

ties  an   undertaking  given  by   Perry  amount  due  to  him  for  services  render- 

upon  an  api)eal  from  a  judgment  en-  ed  to  Perry  in  the  action,  and  that  for 

ter^  against  him.  Perry,  in  order  to  any  amount  so  paid  they  were  secured 

secure  the  defendants  against  any  lia-  by  the  judgment  confessed  in  their  fa- 

bUity  thereon,  confessed  a  judgment  in  vor ;  and  the  defendants,  relying  upon 
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the  said  statement,  allowed  the  plain-  them  :  Greene  v.  Hallenbeck,  24  Hun, 

Xift  to  take  a  judgment  against  them  11 G. 

in  a  justice's  court  for  $168.  A  judgment  obtained  in  violation  of 

In  this  action  brought  upon  the  said  an  agreement  of  compromise,  by  which 

judgment,  the  defendants  set  up  the  an  appearance  to  the  action  was  pre- 

foivgoing  facts  as  a  defence.                    .  vented,  is  such  a  fraud  as  entitles  the 

Held,  that  the  questions  as  to  wheth-  party  against  whom  judgment  is  taken 

er  or  not  the  said  facts  were  sufficient  to  have  it  vacated  and  set  aside  :  Nealis 

to  establish  the  defence  of  fraud,  and  f>.  Dicks,  72  Ind.,  374. 

whether  or  not    the  defendants   had  See  also  Uarbers  v.  Terry,  5  Bradw. 

omitted  to  exercise  reasonable  prudence  (Ills.),  411. 

And  caution  in  acting  upon  the  plain-  Fraud  vitiates  a  credit  obtained  by 

tiff's  statement  and  advice,  should  have  an   administrator   on   an   accounting: 

been  left  to  the  jury,   and  that  the  Byerly  v.  Donlin.  72  Mo.,  270. 

coart  erred   in   refusing  to  allow  the  See  also  Mulford  v.  Stratton,  41 'N.  J. 

evidence  thereof   to  be  submitted  to  Law,  406. 


[4  Common  Pleas  Division,  40.] 

Nov.  11,  1878. 

pN  THE  COURT  OF  APPEAL.] 

Twycross  v.  Grant  and  .Others  ('). 

PracHee — "  Interent"  or  "  CauM  of  Action"  surviving  to  the  Personal  Representalitfe 
of  the  Plaintiff— Companies  Act,  1867  (30  <fe  31  Vict,  c,  131),  ».  ZS—Jiules  of  the 
pSnpreme  Court,  1876,  Order  h,  Rules  1  and  4. 

An  action  was  brought  to  recover  from  the  promoters  of  a  public  company  the 
price  paid  by  the  plaintiff  for  shares  which  had  proved  yalaeless,  on  the  ground 
that  the  prof$|>ectus  issued  by  them,  in  breach  of  s.  88  of  the  Companies  Act,  1867 
(30<jk  31  Vict.  c.  131),  omitted  to  disclose  certain  contracts,  which  ought  to  have 
been  specified  therein.  After  judgment  and  pending  an  appeal  to  the  Honse  of 
Lords  the  plaintiff  died: 

Held,  affirming  the  decision  of  the  Common  Pleas  Division,  that  under  Order  l, 
Rule  4,  of  the  Rules  of  1875,  the  plaintiffs  interest  in  the  action  survived  and  was 
capable  of  "transmission"  to  his  personal  representative. 

This  action  was  brought  by  the  plaintiflf  James  Twycross 
against  Grant  and  others,  to  recover  back  £700,  the  price  of 
seventy  *shares  in  a  joint  stock  company  called  The  [41 
Lisbon  Steam  Tramways  Company,  on  the  ground  that  he 
had  been  induced  to  buy  the  shares  in  question  by  the 
fraudulent  suppression  by  the  defendants,  the  promoters  of 
the  company,  in  the  prospectus  published  by  them,  of  cer- 
tain contracts  which  ought  to  have  been  disclosed  therein 
pursuant  to  s.  38  of  the  Companies  Act,  1867  (30  &  81  Vict, 
c.  131). 

The  action  was  tried  before  Lord  Coleridge,  C.  J.,  at  the 
London  Sittings  in  Easter,  1876,  when  the  jury  found  for 
the  plaintiff  upon  certain  questions  submitted  to  them.  The 
case  came  before  the  Common  Pleas  Division  upon  a  motion 

(«)  See  21  Eng.  R.,  387. 

30  Eno.  Rep.  60 
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to  enter  judgment  and  also  a  rule  for  a  new  trial  on  the 
ground  that  the  damages  were  excessive — see  Twycross  v. 
Gra?it{') — when  that  court  gave  judgment  for  the  plaintiflF, 
but  ordered  that  £700  should  be  paid  into  court,  pending  an 
appeal.  The  Court  of  Appeal  on  the  2d  of  June,  1877, 
affirmed  the  decision  of  the  Common  Pleas  Division.  The 
defendants  appealed  to  the  House  of  Lords.  Before  the 
appeal  came  on  for  hearing,  viz.,  on  the  11th  of  February, 
1878,  the  plaintiff  died  ;  and  on  the  5th  of  March  letters  of 
administration  to  his  estate  and  effects  were  granted  to  his 
widx)w,  Ellen  Twycross,  who  was  the  sole  legal  personal 
representative  of  the  plaintiff.  On  the  18th  of  May,  it  was 
ordered  by  a  master,  on  the  application  of  the  administra-  • 
trix,  that  she  "be  made  a  party  to  the  action,  and  that  she 
be  at- liberty  to  carry  oh  and  prosecute  the  same  against  the 
defendants."  A  summons  was  afterwards  taken  out,  at  the 
instance  of  the  defendant  Grant,  to  set  aside  the  last-men- 
tioned order,  on  the  ground  that  the  action  did  not  survive 
to  the  administratrix.  This  summons  was  referred  by  the 
master  to  a  judge  at* chambers,  who  referred  it  to  the  Com- 
mon Pleas  Division. 

Pollard  moved  to  set  aside  the  order  of  the  18th  of  May, 
on  the  ground,  that  the  cause  of.  action  was  not  one  which 
survived  to  the  personal  representative.  The  power  to 
make  the  order  rests  entirely  upon  Order  L,  Rules  1  and 
42]  4(").  Under  the  Common  *Law  Procedure  Act,  1852, 
s.  137,  the  mode  of  continuing  the  proceedings,  where  a  party 
to  an  action  died,  was  by  suggestion.  The  effect  of  the  new 
rule  is  rather  to  narrow  than  to  enlarge  the  old  practice. 
The  order  can  only  be  made  where  the  cause  of  action  sur- 
vives. This  is  an  action  ex  delicto:  it  is  founded  upon  an 
alleged  statutory  fraud  and  therefore  falls  within  the  max- 
im, ^' Actio  personalis  moritur  cum  persona?'^  The  statute 
De  Bonis  asportatis,  4  Edw.  3,  c.  7,  for  the  first  time  gave  a 
remedy  to  executors  for  the  recovery  of  goods  and  chattels 

(»)  2  C.  P.  D.,  469 ;  21  Eng.  R,,  387.  comes  necessary  or  desirable   that  tny 

{^y  Rule    1    provides  that  "  an   action  person  not  already  a  party  to  the  action 

shall  not  bectiiue  abated  by  reason  of  the  shoald  be  made  a  party  thereto  ...  an 

marriasre.  death,  or  bankruptcy  of  any  of  order  that  the  proceedings  in  the  action 
the  jiarties,  if  the  cause  of  action  survive  t  shall  be  carried  on  between  the  contlnii- 

or    continue."      And    rule    4    provides  ing  parties  to  the  action  and  such  new 

*•  where  by  reason  of  marriage,  death,  or  party  or  parties,  may  be  obtiuned  ex  parte 

l>ankruptoy,  or  any  other  eveot  occurring  on  application  to  the  court  or  a  jndge, 

attvr  the  couimenfement  of  an  action,  and  Ufx>n   an   all^ation   of  such   change  or 

cnur»ing  a  change  or  transuii$»ion  of  inter-  transmission  of  interest  or  liability,  or  of 

est  or  liiibiliiv,  or  by  rea^ioQ  of  any  j»er-  such  person  interested  having  come  into 

8<Mi  iniorosUHl  coming  intt»  existence  after  existence,** 
the  commencement  of  the  action,  it  be- 
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of  their  testators  carried  away  in  their  lifetime.  In  1  Wil- 
liams on  Executors,  7th  ed.,  793,  it  is  said  :  ''The  statute  of 
Edw.  3  does  not  extend  to  injuries  done  to  the  person  or  to 
the  freehold  of  the  testator.  Therefore,  an  executor  or  ad- 
ministrator shall  not  have  actions  of  assault  or  j^attery,  false 
imprisonment,  deceit,  nor  (unless  by  virtue  of  the  statute  3 
&  4  Wm.  4,  c.  42,  s.  2)  for  diverting  a  watercourse,  obstruct- 
ing lights,  or  other  actions  of  the  like  kind,  for  such  causes 
of  action  still  die  with  the  testator." 

[FiKLD,  J.:  The  question  here  is,  whether  a  cause  of 
action  arising  out  of  the  omission  of  a  statutory  duty  fol- 
lowed by  injury  to  the  property  of  the  intestate,  passes  to 
the  administratrix.] 

There  is  no  duty  or  obligation  cast  upon  these  defendants 
by  statute:  but  a  mere  penalty  for  non-performance  of  a 
requirement  of  the  statute  30  &  31  Vict.  c.  131  :  see  Peek  v. 
Gurneyi^),     See  also  the  case  of  Davidson  v.  TvUoch  ("). 

[Field,  J.:  If  Grant  had  died,  and  his  estate  had  bene- 
fited by  the  fraud  practised  on  the  intestate,  would  not  the 
cause  of  action  have  survived  to  the  administratrix?] 

That  could  not  be  denied.  An  administrator  cannot  have 
an  *action  for  a  breach  of  promise  of  marriage  to  the  [43 
intestate,  where  no  special  damage  is  alleged :  Chamberlain 
v.  Williamson  (").  In  Knights  v.  Quarles  (*),  an  adminis- 
trator was  held  entitled  to  maintain  an  action  against  an 
attorney  for  negligence  in  permitting  the  intestate  to  take  an 
estate  with  a  bad  title.  But  that  was  a  case  of  breach  of 
contract ;  and  all  the  reasoning  of  the  court  in  giving  judg- 
ment is  in  favor  of  the  present  contention.  Bradsliaw  v. 
Lancashire  and  Yorkshire  Ry.  Co.{*)  is  to  the  same  eflfect : 
but  these  are  all  cases  of  contract. 

Then,  assuming  that  this  is  a  cause  of  action  which  would 
survive  to  an  executor  or  executrix,  it  is  not  one  which  sur- 
vives to  an  administratrix.  The  4  Edw.  3,  c.  7,  gives  the 
right  of  action  to  the  executors.  26  Edw.  3,  st.  5,  c.  5,  ex- 
tends it  to  the  executor  of  an  executor.  In  the  same  reign 
passed  the  statute,  which  for  the  first  time  gave  the  ordi- 
nary power  to  grant  letters  of  administration,  viz.,  31  Edw. 
3,  St.  1,  c.  11.  This  being  a  statutory  right,  it  can  only 
enure  to  the  class  of  persons  to  whom  it  is  expressly  given 
by  the  statute :  and  it  is  dependent  on  the  privity  created 
by  the  intestate  himself.     The  claim  in  this  case  could  not 

(»)  Law  Rep.,  6  H.  L.,  377,  892,  per  (*)  2  B.  A  B.,  102. 

Lord  Chelmftford;  8  Eng.  R.,  1.  (»)  Law  Rep.,  10  C.  P.,  189;  12  Eng. 

(*)  3  Macq.,  783.  R.,  810. 
(»)  2  M.  A  S.,  408. 
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be  made  an  item  in  the  inventory  under  21  Hen.  8,  c.  6:  see 
Boone's  Pase{'). 

Sir  H.  James,  Q.C.,  Morgan  Howard,  Q.C.,  and  H.  T. 
Atkinson,  showed  cause  :  The  cause  of  action  here  is,  not  a 
personal  wroflg  done  to  the  intestate,  but  a  pecuniary  loss  or 
damage  inflicted  upon  his  estate  by  reason  of  the  defend- 
ants' failure'  to  perform  a  statutory  obligation.  It  was  a 
loss  or  damage  in  respect  of  which  the  administratrix  herself 
might  have  sued.  Chamberlain  v.  Williamson  {^)  is  pre- 
cisely in  point.  The  rule  is  also  laid  down  in  1  Wms. 
Saund'.,  245,  and  in  1  Wms.  on  Executors,  793,  and  also  in 
Broom's  Maxims,  5th  ed.,  906  et  seq.  An  administrator  is 
within  the  equity  of  the  statute  4  Edw.  3,  c.  7:  Smiths. 
Colgay  {').  See  also  Wilson  v.  Knubley  (*)  and  Hodgson  v. 
Sidney  (*). 

Field,  J. :  We  are  called  upon  to  construe  the  4tb  rule 
of  Order  L,  of  the  Judicature  Act,  1875.  It  is  an  entirely 
441  ^ew  *provision,  and  one  which  is  of  an  extremely  bene- 
tiiiiil  character,  and  was  intended  to  remedy  the  scandal  and 
nbuse  of  an  action  which  has  proceeded  to  almost  its  last 
sta^rt:',  being  rendered  fruitless  by  reason  of  the  death  or 
bankruptcy  of  the  suitor.  I  think -the  reason  and  principle 
of  the  matter  are  in  favor  of  the  order  made  by  the  master. 
I  might  take  my  stand  upon  the  case  of  Chamberlain  v.  Wil- 
Uamsoni^),  where  Lord  Ellenborough  saysC):  *' The  gene- 
ral of  law  is,  actio  personalis  moritur  cum  persona;  under 
whicli  rule  are  included  all  actions  for  injuries  merely  per- 
goniil.  Executors  and  administrators  are  the  representatives 
of  the  temporal  property,  that  is,  the  debts  and  goods  of  the 
df^ceased,  but  not  of  their  wrongs,  except  where  those  wrongs 
operate  to  the  temporal  injury  of  their  personal  estate.''  I 
hold  the  provision  in  question  to  be  of  a  remedial  character, 
and  to  be  one  which  ought  to  be  construed  liberally,  to  meet 
tile  evil  aimed  at.  Is  there,  then,  in  this  case  any  cause  of 
action,  any  interest,  which  is  capable  of  *'  transmission"  to 
tlie  administratrix?  What  was  the  interest  of  the  intestate 
in  the  subject-matter  of  the  action?  It  is  described  in  the 
declaration  thus, — The  defendants  were  the  promoters  of  a 
company  registered  under  the  Companies  Acts,  1862  and 
1867,  and,  before  the  issuing  of  the  prospectus,  had  entered 
inro  certain  contracts,  and  they  issued  the  prospectus  and 
invit*^dthe  public  to  take  shares  in  the  company  without 
dit^closing  the  contracts  therein ;  and  the  intestate,  upon  the 

fl  SirT.  Raym.,  470.  (*)  7  East,  127,  134. 

O  2  M.  «t  S.,  408.  (*)  Law  Rep.,  1  Ex.,  313. 

(«)  t  ro.  Eliz.,  384.  (*)  At  p.  415. 
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faith  of  the  prospectus,  and  having  no  notice  of  the  con- 
tracts, bouglit  shares  in  the  company  and  paid  a  large  sum 
for  them,  which  but  for  the  concealment, — which  by  s.  38  of 
the  Companies  Act,  1867,  is  to  be  "deemed  fraudulent," — 
lie  would  not  have  done ;  and  the  shares  being  worthless  he 
lost  his  money.  I  cannot  help  thinking  that  that  was  an 
interest  in  the  intestate,  which  was  capable  of  transmission 
to  his  personal  representative.  There  has  been  a  death 
^'causing  a  change  or  transmission  of  interest,'.'  and  it  has 
^'become  desirable"  that  the  administratrix  should  be  made 
a  party  to  the  action.  It  has  been  contended  by  Mr.  Pollard 
that  rules  1  and  4  are  to  be  read  together,  and  therefore  that, 
unless  the  cause  of  action  '*  survives  or  continues,"  the  4th 
rule  does  not  come  into  operation.  I  come  to  the  conclu- 
sion, however,  that  this  case  falls  *within  the  rule  laid  [45 
down  by  Lord  Ellenborough  in  Chamberlain  v.  William- 
Bon{^\  and  consequently  that  the  order  of  the  18th  of  May 
was  rightly  made,  and  this  motion  must-  be  dismissed  with 
costs. 
.  HuDDLESTON,  B.,  concurred. 

Motion  dismissed. 
The  defendant  appealed. 

Nov.  11.    Pollard,  for  the  defendant. 

Sir  H,  James,  QC,  and  H.  T,  Atkinson  {Morgan  How- 
ard,  Q.C.,  with  them),  were  not  called  upon  to  argue. 

Bramwkll,  L.J.:  In  my  opinion  this  appeal  must  be 
dismissed.  It  is  clear  that  at  common  law  the  rule  as  to 
torts  was  correctly  expressed  by  the  maxim,  ^^  Actio  per- 
smialis  moriiur  cum  persond,^^  This  rule  was  greatly 
altered  at  an  early  stage  of  our  legal  history  by  4  Edw.  3, 
c.  7,  and  this  statute  being  remedial  in  its  nature,  and  also 
those  amending  it,  have  been  construed  very  liberally  :  they 
have  been  held  to  extend  to  all  torts  except  those  relating 
to  the  legator's  freehold,  and  those  where  the  injury  done 
18  of  a  personal  nature.  And  it  has  been  held  that  an  action 
will  lie  at  the  suit  of  an  executor  against  a  sheriff  for  a  false 
return  in  the  lifetime  of  the  testator:  Williams  v.  Cary{^) ; 
and  also  for  an  escape,  BeiwicJc  v.  Andrews  (') ;  and  the 
reason  is  that  by  these  wrongs  the  value  of  the  testator's 
personal  estate  was  diminished  (*).  This  has  been  estab- 
lished for  centuries,  and  the  rule  of  law  has  been  made  still 

ill  ?  S'  *  ®-  ^^^'  Yorkshire  Ry.  Co.  (Law  Rep.,  10  C.  P., 

il  o  I  r-*^'^ '  12  Mod.,  71.      •  189  ;    12  Eng.  R.,  810),  commented  upon 

;J  ^^-J^fiym-.  971,atp.  973.  in    I^ggoU   v.    Oreat   Nort/iem    %    <^'<>- 

W  bee  Bra^Jshaw    v.   Lancashire  ajid    (1  Q.  B.  D.,  599  ;  17  Eug.  R.,  238). 
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clearer  by  the  Legislature,  which  by  3  &  4  Wm.  4,  c.  42,  s.  2, 
has  given  a  more  extended  remedy  to  and  against  executors 
for  wrongs  committed  during  the  lifetime  of  their  testators; 
for  it  seems  to  have  been  assumed  at  the  time  of  passing  that 
statute,  that  an  executor  was  entitled  to  maintain  an  action 
for  any  wrong  whereby  the  personal  estate  had  been  injured. 
It  has  been  contended  that  special  damage  to  the  estate 
ought  to  be  pleaded,  or  at  least  shown,  before  an  executor 
46J  *can  sue :  I  do  not  think  so ;  it  will  be  sufficient  if, 
from  the  nature  of  the  injury,  it  must  diminish  the  personal 
assets.  The  counsel  for  the  defendant  has  relied  also  on 
the  judgment  of  Lord  Chelmsford  in  Peek  v.  OurneyC): 
amongst  the  questions  argued  before  the  House  of  Lords  it 
had  been  contended  that  the  executors  of  a  deceased  director 
of  a  company  were  liable  for  the  injury  occasioned  by  his 
misrepresentations  as  to  its  solvency.  Lord  Chelmsford 
held  that  they  were  not  liable  ;  but  the  ground  of  his  deci- 
sion appears  to  have  been  that  the  director's  "  estate  derived 
no  benefit  from  the  misrepresentation  to  which  he  was  a 
party,"  and  no  doubt  was  thrown  upon  the  authorities  show- 
ing that  an  executor  may  sue  for  a  wrong  committed  to  the 
personal  estate  of  the  testator  during  his  lifetime ;  moreover, 
apart  from  3  &  4  Wm.  4,  c.  42,  s.  2,  a  wide  distinction  exists 
between  the  liability  of  an  executor  to  be  sued  and  his  right 
to  sue.  It  was  also  suggested  that  the  rights  of  an  admin- 
istrator stood  upon  a  different  footing  from  tho^e  of  an 
executor;  but  tins  contention  was  not  seriously  persisted 
in.  In  3  &  4  Wm.  4,  c.  42,  s.  2,  executors  and  adminis- 
trators are  put  upon  the  same  ground  with'  respect  to 
the  remedies  created  by  that  enactment:  and  this  course 
would  not  have  been  adopted  by  the  Legislature,  if  it  had 
not  been  clear  that  at  the  time  of  passing  the  statute  the 
rights  of  executors  and  administrators  were  the  «ame.  I 
am  satisfied  that  the  administratrix  was  rightly  made  a 
party  to  the  action.  • 

Brett,  L.  J. :  It  seems  to  me  clear  that  the  cause  of  action 
survived  to  the  administratrix,  and  that  she  was  rightly  sub- 
stituted as  plaintiff  in  the  suit.  Wherever  a  breach  of  con- 
tract or  a  tort  hasbeeacommitted  in  the  lifetime  of  a  testator, 
his  executor  is  entitled  to  maintain  an  action,  if  it  is  shown 
upon  the  face  of  the  proceedings  that  an  injury  has  accrued 
to  the  personal  estate.  It  seems  to  me  that  this  circum- 
stance need  not  be  alleged  in  express  terras  in  the  pleadings, 
and  that  it  is  sufficient  if  the  fact  of  injury  appears  by  nect^s- 
sary  implication.     In  the  present  case  the  declaration  aver- 

0)  Law  Rop.,  6  H,  L.,  377,  at  pp.  392,  898;   8  Ed^.  R.,  1. 
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red  that  the  shares  taken  by  the  intestate  were  worthless, 
and  that  he  lost  the  moneys  paid  for  them  (*) ;  this  aver- 
ment, as  we  must  now  take  it,  was  proved,  and  therefore 
*it  plainly  appears  upon  the  face  of  the  proceedings  .  [47 
that  tlie  personal  estate  of  the  intestate  was  diminished  to 
the  extent  of  £700,  the  amount  of  his  loss  as  found  by  the 
jury.  But,  further,  in  my  opinion  it  is  not  necessary  that 
the  injury  to  the  personal  estate  should  appear  upon  the 
pleadings ;  it  is  sufficient,  if  it  be  shown  at  the  time  when 
application  is  made  to  add  th^  executor  or  administrator  as 
a  party  to  the  action. 

Cotton,  L.J.:  I  think  that  the  order  making  the  admin- 
istratrix a  party  to  the  action  was  right.  The  question  be- 
fore us  arises  under  Rules  of  the  Supreme  Court,  Order  L, 
Rule  4.  The  right  of  action  survives  to  the  administratrix, 
and  she  can  sue  for  the  tort  committed  during  the  lifetime 
of  the  intestate ;  his  personal  estate  has  vested  in  her,  and 
I  she  can  successfully  claim  compensation  for  any  injury  to 
!  it.  In  my  opinion  the  injury  to  the  personal'  estate  is  suffi- 
ciently averred  in  the  declaration  (')•  It  has  been  argued 
fliat  this  is  an  action  to  recover  damages :  in  one  sense  that 
is  true ;  but  it  is  an  action  for  a  wrong  done,  not  to  the  in- 
testate himself,  but  to  his  property;  therefore  the  right  to 
sue  upon  his  death  was  transmitted  to  his  personal  repre- 
sentative. For  the  defendant,  reliance  has  been  placed  upon 
the  judgment  of  Lord  Chelmsford  in  Peek  v.  Giirney  (") :  it 
is  sufficient  to  say  that  in  the  opinion  of  his  Lordship  the 
executors  of  the  deceased  director  were  not  liable,  because 
his  estate  derived  no  benefit  from  the  misrepresentation  to 
which  he  was  a  party;  here  the  personal  estate  of  the  intes- 
tate was  injured.  The  difference  between  the  two  cases 
seems  to  me  very  great. 

Appeal  dismissed. 

Solicitors  for  administratrix :  Mercer  &  Mercer. 
Solicitor  for  defendant :  /.  /.  Ridley. 

(')  2  C.  P.  D.,  at  pp.  471, 473 ;  21  Eng.         («)  2  C.  P  D.,  at  pp.  471,  473  •  21  Eng. 
R.,  887.  R.,  387. 

(»)  Law  Rep.,  6  H.  L.,  877,  at  pp.  892,  398;  8  Eng.  R.,  1. 

See  29  Eng.  R.,  866  note.  whose  negligence  the  injury  is  caused : 

Actions  for  personal  injuries  do  not    Stanley  v.  Vogel,  9  Mo.  App.  R.,  98. 
snrvive  the  death  of  the  party  through 
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[4  Commoh  Pleas  Division,  48.] 

Nov.  12,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

48]     *HuNT  V.  The  Wimbledon  Local  Board  (*). 

Corporations — ConiracU  under  Seed — Local  Boards ^  Contracts  by — Pttblic  Health  Ad, 
1875  (38  d  89  Viet.  c.  56),  m.  178,  174. 

By  s.  174  of  88  A  89  Vict.  c.  56,  every  contract  made  by  an  urban  authority 
whereby  the  value  or  amount  exceeds  £50  shall  be  in  writing  and  sealed  with  the 
common  seal  of  such  authority. 

The  defendants,  an  urban  authority,  verbally  directed  their  surveyor  to  employ 
the  plaintiff  to  prepare  plans  for  offices.  The  plans  were  prepared  by  the  plaintiff, 
and  the  defendants  advertised  for  tenders  for  building  the  offices  in  accordance 
therewith,  but  when  these  were  sent  in,  it  was  found  that  the  plaintiff's  plans  were 
upon  too  expensive  a  scale,  and  the  intended  offices  were  not  erected.  There  was  no 
ratification  under  seal  of  the  act  of  the  plaintiff's  surveyor  in  procuring  the  pkns. 
At  the  trial  the  jury  found  that  offices  were  necessary  for  the  purposes  of  the  de-  • 
fendants,  and  the  plaintiff's  plans  were  necessary  for  the  erection  of  the  buildio^ 
for  which  they  were  designed,  and  that  the  cost  of  the.  plans  was  £94  : 

Held,  that,  assuming  the  contract  was  founded  on  an  executed  consideration,  the 
plaintiff  could  not  recover,  for  s.  174  was  imperative,  and  not  directory,  and  applit^i 
to  every  contract  for  a  sum  exceeding  £60  entered  into  by  an  urban  authority. 

Semble,  that,  as  the  plaintiff's  plans  did  not  enable  the  defendants  to  erect  the  offices 
required  by  them,  they  had  not  derived  such  a  benefit  as  would  entitle  the  plaintiff 
to  sue  upon  an  executed  consideration. 

Appeal  from  the  judgment  of  Lindley,  J.,  in  favor  of  tbe 
defendants. 

Action  for  work  and  labor  done  and  money  paid  by  the 
plaintiff  for  the  defendants. 

The  facts  proved  at  the  trial  before  Lindley,  J.,  were  as 
follows :  The  surveyor  of  the  defendants,  acting  under  ver- 
bal instructions  from  them,  in  May,  1875,  employed  the 
plaintiff,  an  architect,  to  prepare  plans  and  drawings  for 
offices  which  they  proposed  to  erect.  The  plans  were  not 
finished  until  after  the  11th  of  August,  1876  ("),  and  were 
49]  then  approved  of  by  the  defendants,  *and  advertise- 
ments were  then  issued  for  tenders  for  the  buildings.  Ten- 
ders were  received,  but  none  were  accepted,  the  plans  fur- 
nished by  the  plaintiff  being  of  too  expensive  a  character. 

(^)  Affirming,  ante,  p.  106.  as  there  was  no  material  difference  bc- 
(')  The  act  that  was  in  force  when  the^  tween  s.  86  of  the  act  of  1848  and  m.  178 
plans  were  ordered  was  the  Public  Health'  and  174  of  the  act  of  1875,  except  that 
Act,  1848  (11  A  12  Vict.  c.  63),  but  before  £50  is  substituted  for  £10  as  the  limit  U>t 
the  })Ians  were  finished,  this  act  was  re-  contracts  wfiich  do  not  require  any  par- 
pealed  and  replaced  by  tlie  Public  Health  ticular  formalities,  the  arguments  and 
Act,  1875,  which  caine  into  operation  on  judj^ment  of  the  Court  of  Appeal  pn>- 
the  nth  of  August,  1875.  Sect.  85  of  ceeded  on  ss.  173  and  174  of  the  act  uf 
the  earlier  act  is  substantially  re-enacted  1875. 
by  ss.  173  and  174  of  the  later  act,  but 
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The  jury  found  that  the  surveyor  was  authorized  by  the, 
board  to  employ  the  plaintiff  to  prepare  the  plans,  and  that* 
his  act  was  subsequently  ratified  by  them  ;  that  the  offices 
were  necessary  for  the  purposes  of  the  defendants,  and  the 
plaintiff's  plans  were  necessary  for  the  buildings  for  which 
they  were  designed.  They  found  the  cost  of  the  plans  to 
be  £94.  The  learned  judge  directed  that  the  jugment  be  en- 
tered in  favor  of  the  defendants  ('). 

Patchelt^  Q.C.,  and  E.  Clarke^  for  the  plaintiff:  Section 
174 (')  of  *the  act  of  1876  is  merely  directory;  it  con-  [50 
tains  no  words  annulling  contracts  not  made  in  compliance 
with  its  provisions.  The  defendants  are  therefore  bound*  by 
the  contract,-  although  it  is  not  under  seal :  Nowell  v.  Mayor 
of  Worcester i^)^  Frend  v.  Dennett {^).  The  contract  is  a 
contract  of  employment,  and  does  not  come  within  s.  174  so 
as  to  require  that  it  shall  be  in  writing  and  under  seal.  By 
8.  173  the  defendants  may  enter  into  contracts  necessary  for 
the  execution  of  this  act,  and  by  s.  197  they  may  provide 
such  offices  as  may  be  necessary.     The  jury  have  found 


(•)  See  3  C.  p.  D.,  208. 

(*)  By  8.  4  of  38  A  39  Vict.  c.  56, 
"  loctl  authority "  means  urbaa  sanitary 
authority  and  rural  sanitary  authority. 
V»y  8.  6,  the  local  board  is  constituted  an 
urban  authority.  By  8.  7,  every  local 
bunrd  bein<^  an  urban  authority  is  made 
a  corporation. 

By  8.  173:  "  Any  local  authority  may 
entfr  into  any  contract  necessary  for  car- 
rpnv  this  act  into  execution." 

By  a  174 :  **  With  respect  to  contracts 
made  by  an  urban  authority  under  this 
act  the  following  regulations  shall  be  ob- 
served : 

"(I.)  Every  contract  made  by  an  ur- 
ban authority  whereof  the  value  or 
amount  exceeds  £50  shall  be  in  writing 
and  sealed  with  the  common  seal  of  such 
authority. 

"  (2.)  Every  such  contract  shall  specify 
the  work,  materials,  matters,  or  things 
to  be  furnished,  had,  or  done,  the  pricp 
to  be  paid,  and  the  time  or  times  within 
which  the  contract  is  to  be  performed, 
and  shall  specify  some  pecuniary  penalty 
to  be  paid  in  case  the  terms  of  the  con- 
tract is  not  duly  j)er formed. 

**(3.)  Before  contracting  for  the  exe- 
cution of  any  works  under  the  provisions 
of  the  act.  an  urban  authority  shall  ob- 
tiiin  from  their  surveyor  an  estimate  in 
wrilini(.  as  well  of  the  probable  expense 
of  executing  the  work  in  a  substantial 

30  Eno.  Rep, 


manner  as  of  the  annual  expense  of  re- 
pairing the  same ;  also  a  report  as  to  the 
most  advantageous  mode  of  contracting, 
that  is  to  say,  whether  by  contracting 
only  for  the  execution  of  the  work  or  for 
executing  and  also  maintaining  the  same 
in  repair  during  a  term  of  years,  or  oth- 
erwise. 

"  (4.)  Before  any  contract  of  the  value 
or  amount  of  £100  or  upwards  is  entered 
into  by  an  urban  authority,  ten  days' 
public  notice  at  the'  least  shall  be  given, 
expressing  the  nature  ond  purpose  there- 
of, and  inviting  tenders  for  the  execution 
of  the  same  ;  and  such  Authority  shall 
require  and  take  sufficient  security  for 
the  due  performance  of  the  same. 

"(6.)  Every  contract  entered  into  bv 
an  urban  authority  in  conformity  with 
the  provisions  of  this  section,  and  duly 
executed  by  the  parties  thereto  shall  be 
binding  on  the  authority  by  whom  the 
same  is  executed,  and  their  successors 
and  all  other  parties  thereto,  and  their 
executors,  administrators,  successors,  and 
assigns,  to  all  intents  and  purposes." 

By  s.  197:  **  Every  urban  authority 
shall  from  time  to  time  provide  and  main- 
tain such  offices  as  may  be  necessary  for 
transacting  their  business,  or  that  of  their 
officers  and  servants  under  this  act." 

(3)  9  Ex.,  457. 

(^)  4  C.  B.  (N.S.),  676;  27  J..  J.  (C.P.), 
814. 
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that  the  new  offices  were  necessary;  the  defendants  are 
'therefore  liable  by  force  of  s.  173,  for  the  contract  is  not 
within  s.  174.  Moreover,  even  at  common  law  the  plaintiff 
can  recover.  It  is  true  that  the  defendants  are  a  corpora- 
tion, but  the  consideration  is  not  executory  but  executed. 
The  defendants  have  had  the  benefit  of  it ;  they  are  therefore 
bound  to  pay  for  what  they  have  had,  on  the  principle  of 
law  laid  down  in  Nicholson  v.  Bradford  Union (') ;  CUvrkt 
V.  CucJcfield  Union i^)\  Haigh  v.  Brierly  Unioni^),  Fur- 
ther, the  plaintiff  is  entitled  to  recover  by  analogy  to  the 
doctrine  in  equity  that,  where  there  has  been  an  entering 
into  possession  of  land  purchased  under  a  verbal  contract, 
the  entering  into  possession  is  such  a  part  performance  as 
will  take  the  contract  out  of  the  statute  of  frauds,  and  make 
it  binding  upon  the  vendor :  Ungleyv,  Ungley\^)\  Wilson 
v.  West  Hartlepool  Ry,  Co.  (*).  Thus,  the  plaintiff  having 
performed  his  part  of  the  contract,  it  becomes  binding  on 
the  defendants,  who  are  liable  under  it. 

[Bramwell,  L.  J.,  intimated  that  the  court  were  of  opinion 
that  8.  174  is  not  directory  but  mandatory,  and  directed  the 
counsel  for  the  defendants  to  confine  their  argCiments  to  the 
51]  *question  whether  the  contract  having  been  executed 
the  plaintiff  could  recover.] 

Marriott^  Q.C.,  and  W.  Pater son^  for  the  defendants: 
At  the  common  law  all  corporations  were  permitted  to  con- 
tract as  to  certain  small  things  without  the  formality  of  the 
contract  being  in  writing  or  under  seal.  Then  the  decisions 
show  that  there  was  a  conflict  of  authority  as  to  what  con- 
tracts should  b^  in  writing  and  under  seal,  and  as  to  what 
contracts  this  formality  might  be  dispensed  with.  With 
regard  to  contracts  made  by  local  boards,  the  Legislature 
by  s.  85  of  the  Public  Health  Act,  1848,  provided  that  all 
contracts  exceeding  £10  in  amount  should  be  under  seal ; 
and  by  the  later  act  of  1876,  which  repealed  the  act  of  1848, 
s.  174,  enacted  that  all  contracts  made  by  an  urban  author- 
ity exceeding  in  amount  £50  should  be  in  writing  and  under 
seal.  This  is  a  general  enactment,  passed  to  get  rid  of  the 
question  what  are  contracts  for'  small  amounts,  and  by  it  all 
contracts  whether  executory  or  executed  made  by  an  urban 
authority  must  be  made  with  the  formalities  prescribed  by 
the  section.  This  is  a  reasonable  provision,  for  the  urban 
authority  are  merely  trustees  for  the  ratepayers,  and  it  is 
pnly  just  that  the  ratepayers  should  not  be  called  upon  to 

0)  Law  Rep..  1  Q.  B..  620.  (»)  E.  B.  <fe  E..  878;  28  L.  J.  (Q.B.).62. 

(»)  21  L.  J.  (aB.),  349.  (<)  6  Ch.  D.,  887;  22  Eng.  R.,  685. 

(*)  2D.  J.  &S., 476. 
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contribute  tlieir  money  in  large  amounts  towards  the  rates, 
unless  the  contracts  made  by  the  urban  authority  were  re- 
duced to  writing  and  made  with  all  due  formality,  such  as 
fixing  tlie  coninion  seal.  In  this  case  the  contract  is  not  in 
writing  and  not  under  seal,  and  the  plaintiff  cannot  recover. 

Patchett,  Q.C.,  was  heard  in  reply. 

Bramwkll,  J.:  I  am  of  opinion  that  the  judgment  of 
Lindley,  J.,. was  right,  and  ought  to  be  affirmed.  First,  I 
think  that  s.  174  is  applicable  to  cases  other  than  those 
alluded  to  in  it,  and  that  it  is  not  limited  to  them.  The  sec- 
tion is  general,  and  refers  to  every  class  of  contract,  and 
there  is  no  reason  for  limiting  it.  In  the  next  place,  I  think 
the  section  is  not  merely  directory  but  obligatory.  It  is 
not  prohibitory  so  as  to  constitute  the  making  of  a  contract, 
otherwise  than  in  writing  and  under  seal,  an  offence,  but  it 
is  a  mandatory  direction  that  contracts  shall  be  made  in  a 
particular  way,  that  is  to  say,  in  writing  and  under  seal. 
The  enactment  relates  to  a  contract  which  is  the  act  of  both 
parties,  *and  is  applicable  not  to  one  of  them  alone,  [52 
but  to  both  of  them.  I  do  not  mean  to  say  that  the  section 
makes  anything  particularly  necessary  upon  the  part  of  the 
contractee,  but  it  requires  that  the  evidence  of  the  obligation 
of  the  two.  parties  must  be  in  writing  and  sealed  with  their 
seals.  In  this  particular  case  the  section  is  of  importance,  as 
drawing  a  line  between  cases  where  the  contract  shall  or  shall 
tiot  be  under  seal.  If  it  rested  at  the  common  law  there 
might  be  a  discretionary  power  as  to  what  contracts  should 
be  entered  into  by  parol  and  what  contracts  should  be  made 
under  seal,  such  as  contracts  of  small  amount  or  acts  of 
daily  necessity,  and  some  others  which  are  said  to  be  within 
the  exception  to  the  general  rule  that  a  corporation  must 
contract  under  their  corporate  seal.  If  it  were  not  for  s.  174 
it  might  be  contended  that  contracts  to  the  amount  of  £5  or 
£20,  or  even  £100,  came  within  the  rule.  The  Legislature, 
Ijowever,  have  drawn  the  line  and  said  that  all  contracts  over 
£50  must  be  entered  into  under  seal,  and  contracts  for  a  less 
amount  may  be  made  by  parol.  That  being  my  opinion  as 
to  the  effect  of  the  statute,  I  think  it  clear  that  this  is  a  con- 
tract, upon  which,  if  after  the  order  had  been  given  it  had 
been  countermanded  by  the  defendants,  and  the  defendants 
had  said  to  the  plaintiff,  ''Do  not  go  on  with  it,  we  shall 
not  employ  you,"  no  action  could  have  been  maintained. 
Then  it  is  said  that  this  is  not  an  executory  contract,  but  an 
executed  contract,  of  which  the  defendants  liave  got  the 
benefit,  and  for  which  they  must  pay.  I  will  deal  with  that 
question  presently.     First,  reliance  is  placed  on  the  (Joptviue 
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in  equity  as  to  contracts  relating  to  land.  It  is  said  that  a 
part  performance,  by  entering  into  possession  of  the  land 
under  a  verbal  contract  for  its  purchase,  is  suflScient  to  take 
it  out  of  the  Statute  of  Frauds.  I  think  that  that  doctrine  has 
no  analogy  to  the  present  case,  and  the  ground  on  which  that 
law  rests  has  been  clearly  stated  by  the  Master  of  the  Rolls 
in  Ungley  v.  Ungley  (').  He  says:  "The  law  is  well  estab- 
lished that  if  an  intended  purchaser  is  let  into  possession  in 
pursuance  of  a  parol  contract,  that  is  sufficient  to  prevent 
the  Statute  of  Frauds  being  set  up  as  a  bar  to  the  proof  of 
the  parol  contract.  The  reason  is  that  possession  bv  a 
stranger  is  evidence  that  there  was  some  contract,  and  is 
such  cogent  evidence  as  to  compel  the  court  to  admit  evidence 
53]  of  the  *terms  of  the  contract,  in  order  that  justice  may 
be  done  between  the  parties."  That  reason  is  not  appli- 
cable to  a  case  like  the  present.  But  it  is  said  the  plaintin  is 
entitled  to  recover  at  common  law,  because  the  defendants 
have  had  what  is  called  the  benefit  of  the  contract ;  the 
plaintiff  has  done  the  work  and  the  defendants  have  had 
the  enjoyment  of  what  he  has  done.  That  rule,  I  believe, 
exists  to  some  extent,  though  I  am  not  sure  that  it  would 
be  found  to  exist  where  the  price  of  the  executed  contract 
was  of  a  large  amount,  if,  for  instance,  a  railway  were  built 
for  a  company  at  the  cost  of  some  hundred  thousand  pounds. 
I  should  not  like  to  say  it  is  decided  by  the  authorities  that 
in  such  a  case  the  contractor  who  had  made  the  railway 
could  recover  the  price,  the  incorporated  company  who  em- 
ployed him  having  given  him  only  a  verbal  order.  How- 
ever, this  doctrine  exists  to  some  extent  or  to  some  amount : 
that  where  a  man  has  done  work  for  a  corporation  under  a 
contract  not  under  seal,  and  the  corporation  have  had  the 
benefit  of  it,  the  person  who  has  done  the  work  may  recover.' 
But  whether  that  is  limited  to  contracts  for  small  amounts 
or  not,  I  repeat,  I  will  not  say.  It  is,  however,  certainly 
limited  to  cases  where  the  benefit  has  been  actually  enjoyed, 
and,  as  far  as  I  know,  to  cases  in  which  it  could  be  said  that 
the  work  is  such  as  was  necessary;  that  it  was'work  which 
if  the  corporation  had  not  ordered,  they  would  not  have 
done  their  duty;  or  if  they  had  not  given  the  order  for  its 
execution,  they  would  not  have  been  able  to  carry  out  the 
purposes  for  which  they  were  called  into  existence.  That 
seems  to  have  been  the  state  of  things  in  those  cases  which 
have  decided  that  the  plaintiff  may  recover  when  the  work 
has  been  done.  I  think,  however,  that  that  rule  of  law  does 
not  apply  to  the  present  case  for  two  reasons.     The  defend- 
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ants  have  not  had  the  benefit  of  the  work  in  that  sense.  No 
doubt  the  order  for  the  work  was  given.  After  the  finding 
of  the  jury,  it  must  be  taken  that  the  surveyor  was  author- 
ized by  the  board  to  employ  the  plaintiff  to  prepare  the 
plans,  and  that  his  act  was  ratified  by  the  defendants,  and 
that  the  work  was  do;ie  pursuant  to  an  order  (or  something 
equivalent  to  an  order)  which  was  given,  and  as  far  as  that 
work  went  it  was  accepted  in  that  sense  by  the  defendants, 
who  acted  upon  it,  and  issued  advertisements  in  respect  of 
it,  and  received  tenders  in  relation  to  it.  But  that  is  all. 
Any  *further  benefit  that  the  defendants  would  have  [54 
derived  from  those  plans,  if  the  tenders  had  been  accepted, 
would  have  been  that  their  buildings  should  have  been 
erected  in  accordance  with  those  plans.  What  the  defend- 
ants have  done  is  this :  they  have  to  a  certain  extent  taken  to 
these  plans  and  tried  to  use  them — tried  to  apply  them  to  the 
purpose  for  which  they  were  wanted — but  they  found  that 
the  proposed  plans  were  too  expensive,  and  could  not  be 
used.  I  doubt,  therefore,  whether  the  defendants  have  had 
the  benefit  of  the  plans,  in  the  sense  in  which  it  is  plain  the 
defendants  had  the  benefit  of  the  coals  in  Nicholson  v.  Brad- 
field  Union  (*),  or  of  the  water-closets  in  Clarke  v.  CucJcfield 
Union  (').  In  both  those  cases  it  would  have  been  contrary 
to  the  duty  of  the  defendants  if  they  had  not  given  orders 
for  the  things  supplied.  In  the  present  case  the  defendants 
might  have  continued  transacting  their  business — possibly 
not  so  comfortably  or  so  advantageously — without  new 
offices  ;  they  might  have  waited  for  tiiem. 

I  will  now  call  attention  to  the  cases.  In  Nicholson  v. 
Bradjield  Union  C),  Blackburn,  J.,  entertained  great  doubt, 
but  followed  the  decision  in  Clarke  v.  Cuckfiecd  Union  {*). 
The  amount,  it  must  be  recollected,  which  it  was  sought  to 
recover  against  the  defendants  was  small,  only  £26  10s,  I 
doubt,  therefore,  whether  that  case  would  not  come  within 
the  rule  that  orders  for  things  of  small  amount  may  be  given 
by  corporations,  if  they  are  used  for  matters  of  urgency  or 
necessity,  without  the  contract  being  under  seal.  The  ac- 
tion was  for  coals  sold  and  delivered,  to  which  the  defend- 
ants set  up  as  their  defence  that  the  contract  with  the 
defendants,  a  corporation,  was  not  under  seal.  Blackburn, 
J.,  in  delivering  judgment,  speaks  with  hesitation,  and  says : 
**The  case  of  Clarke  v.  Cuckfleld  Union  {*),  is  in  its  facts 
nndistinguishable  from  the  present  case.  We  are  aware 
that  very  high  authorities  have  questioned  the  soundness  of 
that  decision,  and,  as  pointed  out  in  the  judgment  of  that 
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case,  there  are  prior  decisions  in  the  Court  of  Exchequer 
which  it  is  difficult  to  reconcile  with  it.     We  think,  how- 
ever, that  as  far  as  it  extends  to  such  a  case  as  the  present, 
at  least,  the  case  was  rightly  decided  ;  there  may  be  cases 
in  which  the  circumstances  may  be  different  from  those  in 
Clarke  v.  Cuckfield   Union  {')  and  the   present  case,  and 
55]    which  would  still  be  ^governed  by  the  principles  laid 
down  in*  the  decisions  in  the  Exchequer;  those  we  leave  to 
be  decided  when  they  arise ;  but  so  far  as  those  prior  deci- 
sions are  inconsistent  with  the  decision  in  Clarke  v.  Cuck- 
field Union  {\  we  prefer  to  follow  the  authority  of  Clarke 
V.  Cuckfield  Union  ('),  which  we  think  is  founded  on  justice 
and  convenience."     Again,  in  Clarke  v.  Cuckfield  Union {'), 
I  may  point  out  that  the  contract  was  executed  and  the 
amount  sued  for  small — it  was  only  £14  16^.     I  would  make 
a  remark  on    the  case  of  Haigh  v.  Brierly  Unioni^).    I 
think  that  Erie,  J.,  does  not  rest  his  decision  on  the  ground 
merely  that  the  work  has  been  done,  but  he  considered  that 
the  retainer  of  the  plaintiflf  to  investigate  the  accounts  of 
the  union  and  to  do  the  work  would  have  been  a  binding 
engagement.     In  Nicholson  v.  Br  ad  field  fTTiioTiQ,  Black- 
burn, J.,  said,  ''that  justice  and  convenience"  require  that 
where  the  contract  was  executed  a  defendant  corporation 
should  be  held  liable  to  pay  for  it.     I  am  by  no  means  clear 
that  in  such  a  case  as  this  the  defendants  should  be  ordered 
to  pay.     I  am  by  no  means  sure  that  persons  who  are  exer- 
cising their  authority  daily  should  not  exercise  that  au- 
thority in  a  proper  manner;  and  I  think  it  desirable  that 
persons  who  make  contmcts  with  those  who  have  an  au- 
thority delegated  to  them  should  not  act  in  a  slovenly  man- 
ner ;  and  if  they  do  not  care  to  inquire  what  authority  such 
persons  possess  they  must  take  the  consequences.     I  can- 
not but  think  that  in  the  present  case  if  there  had  been  a 
little  more  solemnity  in  making  the  contract — if  the  con- 
tract had  been  reduced  to  writing,  for  instance — it  is  not 
improbable  that  the  plaintiffs  attention  might  have  been 
called  more  particularly  to  the  plans  required,  and  he  might 
have  been  told  that  if  he  prepared  plans  for  the  erection  of 
expensive  offices,  they  would  not  be  such  plans  as  the  de- 
fendants required,  as  they  could  only  lay  out  a  certain  sum 
of  money  on  the  buildings.     Sects.  173  and  174  of  the  Pub- 
lic Health  Act,  1875,  were  passed  for  the  protection  of  rate- 
payers.    I  think  they  are  good  enactments,  and  we  ought 
not  to  allow  them  to  be  frittered  away. 
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Brett,  L.J.:  I  am  of  opinion  that  even  if  s.  173  of  this 
statute  had  not  been  enacted,  the  plaintiff  could  not  re- 
cover, on  the  *ground  that  the  defendants  were  a  cor-  [56 
poration,  and  that  this  contract  was  not  under  seal. 

The  general  rule  is,  that  where  the  defendants  are  a  cor- 
poration and  the  contract  made  with  them  is  not  under  seal, 
the  defendants  are  not  liable.  I  think  this  case  is  within 
the  general  rule,  and  would  not  be  within  any  of  the  recog- 
nized exceptions.  It  certainly  is  not  within  the  exceptiori 
which  is  naentioned — if  it  can  be  called  an  exception — or 
within  that  doctrine  of  the  Court  of  Chancery  which  is  ap- 
plicable to  the  Statute  of  Frauds.  That  doctrine  of  equity 
with  regard  to  the  Statute  of  Frauds  is  equally  applicable 
whether  the  defendant  be  a  corporation,  or  whether  the  de- 
fendant be  only  an  individual,  and  is  founded  upon  the 
view  that  the  Statute  of  Frauds  only  deals  with  a  matter  of 
evidence  upon  a  suit  or  trial.  In  the  case  of  the  Statute  of 
Frauds  the  original  contract  is  perfectly  valid,  and  the  only 
effect  of  the  statute  is  that  in  a  contested  suit  no  evidence 
can  be  given  of  that  contract  unless  certain  formalities  have 
been  observed.  The  Court  of  Chancery  has  held  that  in 
certain  circumstances  they  will  allow  evidence  to  be  given 
of  the  contract  although  the  formalities  of  the  statute  have 
not  been  f  ultilled.  But  that  decision  cannot  have  any  refer- 
ence or  any  application  to  a  case  where  the  contract  origi- 
nally, by  a  rule  of  law,  is  invalid.  I  think,  also,  that  this 
case  is  not  within  any  of  the  common  law  exceptions  which 
have  been  suggested. 

1  think  there  is  a  common  law  exception,  that  although 
there  be  a  corporation,  with  regard  to  which  contracts  in 
general  must  be  under  seal,  yet  if  that  corporation  be  of 
such  a  nature  that  daily,  or  periodically,  or  at  frequent  in- 
tervals, small  transactions  must  take  place,  where  it  would 
be  obviously  of  the  highest  inconvenience,  or  perhaps  im- 
possible, that  each  of  such  small  contracts  should  be  under 
seal,  the  common  law  courts  have  declared  that  there  is  an 
exception. 

Upon  this  contract  the  plaintiff  never  could  have  had 
any  claim  until  his  plans  were  complete,  and  the  making  of 
plans  is  not  a  frequent  occurrence,  nor  a  necessary  part  of 
the  defendants'  business.  For  the  performance  of  a  small 
contract,  therefore,  this  case  is  in  no  respect  within  the  re- 
cognized exception.  Another  exception  is  suggested.  It  is 
said  that  there  is  a  rule  that  where  orders  are  given  by  or 
on  behalf  of  a  corporation,  and  those  orders  *result  [57 
in  an  apparent  contract,  though  not  under  seal,  and  the 
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party  with  whom  that  apparent  contract  is  made  has  ful- 
filled the  whole  of  his  part  of  the  contract,  and  the  corfK>- 
ration  on  whose  behalf  such  apparent  contract  has  been 
made  accept  and  enjoy  the  whole  benefit  of  the  performance 
of  the  contract,  that  then  the  corporation  is  liable,  although 
the  contract  is  not  under  seal. 

I  doubt  very  much  whether  there  is  any  such  rule,  either 
in  law  or  equity,  But  it  is  unnecessary  to  consider  this 
point,  because  here,  assuming  the  order  to  have  been  given 
on  behalf  of  certain  persons,  who  may  be  called  cestuis  que 
trusty  this  is  not  a  case  within  the  rule.  It  is  not  like  the 
case  of  a  corporation  where  directors  may  give  an  order  and 
make  an  apparent  contract,  and  those  on  whose  behalf  they 
give  the  order  may  either  reject  or  accept  it ;  as,  for  instance, 
if  the  directors  or  a  railway  company  verbally  order  a  rail- 
way to  be  constructed  by  a  certain  contractor,  the  whole 
corporation  (namely,  the  shareholders,  on  whose  behalf  the 
directors  had  given  the  order)  may,  if  they  should  please, 
reject  the  order  ;  but  if  the  railway  is  constructed,  they  may 
accept  it  by  obtaining  the  benefit  of  what  the  contractor  has 
done  and  receiving  dividends  in  respect  of  the  use  of  the 
railway.  Where  there  is  a  body  of  shareholders  capable  of 
accepting  the  benefit  of  the  contract,  such  a  doctrine  as  is 
suggested  may  be  applicable.  But  here  the  board  is  the 
corporation,  who  are  acting  for  the  inhabitants,  who  can 
neither  accept  nor  reject  what  the  board  has  done.  The  in- 
habitants cannot  make  use  of  what  the  board  orders  in  the 
same  way  or  in  the  same  manner  as  the  shareholders  of 
a  railway  make  use  of  a  railway.  Suppose  the  case  of 
draitH  being  niiule  ;  no  doubt  the  inhabitants  use  them,  but 
tliey  do  so  without  the  option  of  rejecting  them.  It  seems 
to  mf»,  therefore,  that  in  the  case  of  such  a  corporation  as 
this  the  doctrine  suggested  would  not  be  applicable  at  all. 
But  even  if  the  local  board  were  such  a  corporation  that  the 
parties  on  behalf  of  whom  the  order  was  given  need  not 
take  the  benelit  of  the  work  done,  I  think  that  in  this  case 
neither  the  board  nor  the  inhabitants  have  derived  any  ben- 
efit. The  work  done  by  the  plaintiflf  is  drawing  plans  in 
order  that  cerrain  buildings  may  be  built.  He  drew  the 
58]  *plans  and  fulfilled  the  whole  of  what  he  undertook. 
But  then  the  onJy  real  benefit  of  such  work  as  the  drawing 
of  plans  is  that  buildings  should  be  built  according  to  them. 
Now,  I  tliink  it  is  clear  that  the  board  accepted  the  plans,  and 
tiit*y  made  some  use  of  them — that  is,  they  used  them  so  far 
they  allowt^d  them  to  be  inspected,  that  tenders  might 
made  upon  them.     But  that  is  not  a  beneficial  user.     It 


Vol.  IV.]  COMMON  PLEAS  DIVISION.    .  409 

Hunt  V.  Wimbledon  Local  Board.  1878 

is  no  benefit  to  a  person  to  give  out  plans  to  be  tendered  for 
if  no  tenders  are  made  upon  them,  or  nothing  is  done  upon 
such  tenders  as  are  made.  Therefore  I  think  that,  though 
ibe  plans  were  accepted  and  partially  used,  no  one  obtained 
any  real  benefit  from  them.  Therefore,  even  if  the  doctrine 
suggested  had  a  real  existence,  and  if  the  board,  and  the 
board  alone,  were  the  persons  to  be  benefited,  which  1  think 
is  not  the  case,  even  then  the  board  has  not  had  such  a  ben- 
efit from  this  work  as  would  bring  this  case  within  the 
suggested  exception  to  the  general  rule.  Therefore,  even 
independently  of  the  statute,  i  am  of  opinion  that  the  plain- 
tiff cannot  recover.  But  I  am  further  of  opinion  that  the 
statute  in  this  case  is  conclusiVe ;  and  it  seems  to  me  that 
the  statute  is  clearly  more  than  directory.  It  is  what  has 
been  called  mandatory.  It  prevents  certain  contracts  from 
being  valid  in  any  way,  and  the  real  meaning  of  the  section 
seems  to  be  this.  The  Legislature,  knowing  of  the  exception 
which  existed  at  the  time  the  statute  was  passed  with  regard 
to  small  contracts  of  frequent  occurrence,  which  are  neces- 
sary for  the  carrying  on  of  the  business  of  the  corporation, 
intended  to  get  rid  of  any  discussion  as  to  what  were  small 
matters,  and  to  say  that  contracts  which  the  board  would 
not  otherwise  be  authorized  to  make  might-  be  made  for 
amounts  less  than  £50 — that  is  to  say,  that  if  they  were  neces- 
sary and  under  £50,  they  should  be  brought  withing  the 
recognized  exception  as  to  small  matters ;  and  that  if  they 
were  over  £60,  the  mere  fact  of  their  being  over  £50  would 
prevent  their  coming  within  the  exception. 

With  regard  to  the  cases  that  have  been  cited,  I  concur 
with  Bramwell,  L.J.  The  case  of  Haigh  w.Brierly  Union  (*) 
appeared  to  be  most  like  the  present,  but  it  is  not  necessary 
to  say  whether  *we  should  have  thought  that  the  facts  [59 
of  that  case  come  within  the  exception.  But  I  cannot  help 
thinking  on  looking  at  the  judgment  of  Crompton,  J.,  that 
he  acceded  to  the  judgment  in  that  case,  whetner  rightly  or 
wrongly,  upon  the  assumption  that  the  contract  related  to 
an  act  of  frequent  occurrence  and  for  a  small  amount  and 
therefore  within  a  recognized  exception.  It  signifies  not 
whether  we  should  agree  that  the  facts  brought  it  within 
the  exception  ;  the  judgment  did  not  assume  to  state  any 
new  law,  but  only  to  bring  the  facta  of  the  case  within  the 
recognized  rule. 

I  am  of  opinion  that  this  judgment  should  be  aflSrmed. 

(»)  E.  B.  <&  E.,  873 ;  28  L.  J.  (Q.B.J,  62. 

30  Eng.  Rep.  62 
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Cotton,  L.J.:  I  also  am  of  opinion  that  the  judgment  of 
Lindley,  J.,  was  right.  First,  1  shall  deal  witli  the  ques- 
tion as  if  there  had  been  nothing  special  in  the  act  of 
Parliament  as  to  the  contract  entered  into  by  the  local  board 
in  this  case.  The  common  law  being  that  a  corporatiou 
cannot  bind  itself  by  contract  except  under  seal,  there  are 
certain  exceptions  to  that  rule.  There  is  one  exception, 
that  for  the  purpose  of  carrying  out  the  ordinary  business 
for  which  the  corporation  has  been  formed,  it  has  power  to 
bind  itself  without  a  contract  under  seal.  But  that  is  only 
in  small  matters  necessary  for  the  ordinary  business  of  the 
corporation.  There  are,  however,  reasons  why  that  cannot 
apply  to  this  case,  so  as  to  bring  the  matter  within  such  an 
exception.  But  it  is  urged  that  there  is  another  exception, 
namely,  that  corporations  are  liable  when  goods  have  been 
supplied  or  work  done  in  pursuance  of  a  contract  entered 
into  not  under  seal,  and  the  corporation  have  had  the  full 
benefit  of  such  contract.  I  entertain  very  grare  doubts 
whether  such  a  corporation  as  this  could  be  bound  on  any 
such  ground,  because  the  parties  who  have  a  beneficial  en- 
joyment of  anything  supplied  on  the  order  of  this  body  are 
not  the  corporation,  but  those  for  whom  the  corporation  act 
as  trustees.  -I  cannot  see  that  the  principle  can  apply  to 
a  corporation  constituted  as  this  is,  existing  not  for  its  own 
benefit,  or  for  doing  that  from  which  it  can  derive  any  ben- 
efit, but  as  trustees  for  a  certain  portion  of  the  public.  Bat 
even  if  such  a  corporation  can  be  so  bound,  in  my  opinion 
60]  there  has  not  been  such  *a  beneficial  user  of  these 
plans  as  to  bring  the  case  under  that  exception.  No  doubt 
there  has  been  a  certain  user,  but  a  user  which  produes  no 
benefit  to  the  corporation,  or  to  the  inhabitants  of  the  dis- 
trict, iur  in  uuiisKiuence  of  the  plans  not  being  suitable  the 
muttf-r  went  no  further  than  the  using  of  the  plans  for  the 
purpose  uf  uhttiiriing  tenders;  and  when  the  tenders  came 
111,  it  was  found  rliat  the  plans  could  not  be  carried  into 
execution,  and  tiierefore  the  plans  were  not  used  for  what, 
in  my  opinion,  is  the  most  important  part  of  the  purpose 
for  which  they  were  made,  viz.,  for  the  purpose  of  the  erec- 
tion or  offic^^e!  for  the  use  of  this  corporation. 

Tlien  what  h  the  effect  of  the  statute?  It  was  argued 
that  ^iK\\i  a  contract  as  this  did  not  come  within  s.  174,  be- 
c^uise  rlmt  section  only  applied  to  contracts  necessary  to 
cuiry  this  act  into  execution,  and  that  obtaining  these  plans 
|iid  tiiiildint^  nefw  offices  did  not  come  within  that  descrip- 
Jjlit  lujle.':??^  this  is  a  work  necessary  for  carrying  the 
^jext^cution,  I  do  not  see  how  it  is  possible  that  the 
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corporation  had  power  to  enter  into  any  contract  with 
reference  to  the  matter.  Certainly,  if  they  had  offices,  it 
must  be  for  the  purpose  of  carrying  the  act  into  execution, 
and  any  contract  relating  to  those  offices  is  a  contract  for 
the  purpose  of  carrying  the  act  into  execution.  Therefore 
s.  174,  in  my  opinion,  applies  to  this  contract,  and  what- 
ever may  be  the  case  as  regards  subs.  3  of  that  section,  in 
my  opinion,  subs.  1,  which  relates  to  the  manner  in  which 
the  contract  between  the  two  is  to  be  made,  is  mandatory, 
and  prevents  any  contract  for  an  amount  exceeding  £50 
from  being  entered  into  under  the  act  except  under  seal. 

The  act  gives  power  to  the  corporation  to  provide  funds 
for  the  purprse  of  carrying  into  ei^ecution  the  provisions  of 
the  act,  thar  is  so  say,  to  levy  rates.  And  in  my  opinion 
the  meaning  of  the  act  is,  that  as  regards  contracts  where 
the  .amount  exceeds  £60,  the  board  shall  not  charge  the 
rates  which  they  have  power  to  levy  except  by  a  contract 
under  seal.  Therefore  1  am  of  opinion,  subject  however  to 
what  I  am  about  to  say,  as  regards  the  equitable  doctrine, 
that  there  can  be  no  decree  in  this  case  for  the  plaintiff. 
But  it  was  said  that  the  case  came  within  the  equitable 
*doctrine  of  part  performance.  For  the  purpose  of.  [61 
considering  this  question,  I  will  deal  with  the  cases  of 
Ungley  v.  Uagley  (*)  and  Wilson  v.  West  Hartlepool  Hy. 
Co,  (*),  which  were  principally  relied  on.  We  must  bear  in 
mind  that  this  is  a  contract  which  in  former  days  the  Court 
of  Chancery  would  not  have  enforced.  Ungley  w.  Ungley  i^) 
was  an  instance  of  part  performance  taking  the  case  out 
of  the  Statute  of  Frauds.  There  had  been  a  contract 
entered  into  by  a  father  at  his  daughter's  marriage  in  relation 
to  a  house ;  and  as  there  was  no  agreement  in  writing,  the 
Statute  of  Frauds  would  have  prevented  any  action  being 
maintained  to  enforce  the  contract.  But  possession  had 
been  given  to  the  parties  who  sought  to  recover,  and  there- 
fore the  Court  of  Equity  said  there  was  such  part  perform- 
ance as  enabled  it  to  act  on  parol  evidence  of  the  contract. 
Courts  of  equity,  in  my  opinion,  acted  on  this  principle. 
The  Statute  of  Frauds  says  that  in  certain  cases  no  action 
shall  be  maintained  unless  there  is  evidence  in  writing  to 
show  what  the  contract  was.  But  if  a  court  of  equity  tinds 
an  overt  act,  such  as  the  possession  of  land,  then  the  pre- 
sumption of  a  contract  is  raised,  and  the  court  will,  in  con- 
sequence of  that  overt  act,  allow  parol  evidence  to  be  given 
for  the  purpose  of  ascertaining  what  the  actual  contract 
was.    These  are  the  cases  in  which  the  courts  of  equity 

(')  5  Gh.  D.  887 ;  22  Eng.  R.,  635.  («)  2  D  J  A  S.,  475. 


412  COMMON  PLEAS  DIVISION.  [Vol.  IV. 

1878  Hunt  v.  Wimbledon  Local  Board. 

■ "  ■  ■         t  ■    I  ■     ■      II. 

have  given  an  effect  to  contracts  valid  at  common  law, 
which  could  be  enforced  but  for  the  Statute  of  Frauds. 
That  is  the  ground  on  which  these  cases  rest,  and  that  it  ia 
not  on  the  ground  of  fraud  is  shown  by  this,  that  the  pay- 
ment of  the  price  to  a  vendor  will  not  take  the  case  out  of 
the  statute.  But  surely  it  is  as  great  an  injustice  for  a  man 
to  receive  the  price  and  then  say,  "You  cannot  enforce  the 
contract,"  as  to  repudiate  the  contract  where  possession  haa 
been  given.  When  there  is  an  overt  act,  a  court  of  equity 
will  receive  parol  evidence  of  the  contract ;  but  that  is  in  cases 
of  specific  performance  of  contracts  relating  to  land  which 
are  valid  at  common  law. 

The  other  case  which  was  referred  to  was  the  case  of  Wil- 
son V.  Wesi  Hartlepool  Ry.  Co,{^).  There  Turner,  L.  J.,  gave 
judgment,  and  Knight  Bruce,  L.  J.,  did  not  concur.  I  need 
62]  scarcely  say  that  *the  opinion  of  Turner,  L.J.',  is- one 
which  I  should  hesitate  to  dissent  from.  But  he  to  a  great 
extent  is  in  that  case  dealing  with  the  difficulty  of  the  Stat- 
ute of  Frauds.  The  powers  of  the  defendants  in  that  case 
were  unlike  thos^  of  the  present  defendants.  They  were  a 
railway  company  governed  by  the  provisions  of  the  Compa- 
nies Clauses  Consolidation  Act.  That  statute  providea  that 
contracts  which  if  made  by  private  individuals  must  be  in 
writing  will  bind  the  company  if  signed  by  two  directora; 
the  statute  says  not  that  they  must  be  so  made,  but  that 
they  may  be,  and  Turner,  L.  J.,  is  applying  the  principle  of 
part  performance  of  parol  contracts  relating  to  land  made 
by  individuals  to  the  case  where  the  defendant  was  a  rail- 
way company,  capable  of  being  bound  by  the  written  con- 
tract of  its  directors,  as  an  individual  is  capable  of  being 
bound  by  his  own  contract  in  writing. 

There  are  other  parts  of  the  judgment  of  Turner,  L.  J.,  to 
which  the  explanation  does  not  apply.  He  is  there  referring 
to  an  equity  enforced  by  courts  of  equity  independently  of 
contract.  It  is  this:  if  an  individual  who  has  to  his  knowl- 
edge title  to  land  sees  another  (who  is  ignorant  of  such  title 
and  believes  that  he  has  a  good  title)  expending  money  on 
the  land,  and  yet  gives  no  notice  of  his  own  title,  a  court  of 
equity  will  not  afterwards  allow  him  to  assert  his  title  to 
the  prejudice  of  the  person  whom  he  has  allowed  to  act  in 
ignorance  of  that  title.  This  is  an  entirely  different  equity 
inapplicable  to  the  present  case.  judgmmt  affirmed. 

Solicitor  for  plaintiff  :  W,  T.  Foster. 
Solicitor  for  defendants  :  W.  H,  Whitfisld. 

(')  2  D.  J.  A  S.,  475. 
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[4  Commoii  Pleas  Division,  68.] 

Nov.  18, 1878. 

[IN  THE  COURT  OF  APPEAL^ 

*Meyerhoff  and  Another  v.  Froehlich  (').      [63 

Statute  of  Limiiaiiont — PromUe  to  revive  a  Debt  under  9  Geo.  4,  c.  14, ».  1 — OoruUiional 

Promite. 

In  May,  1874,  the  defendant,  in  answer  to  a  demand  of  a  debt  incurred  by  him, 
wrote  t(}  the  pbiinlitfs  as  follows:  "  I  shall  be  glad,  as  soon  as  my  position  becomes 
somewhat  bett4?r,  to  begin  again  and  continue  with  my  instalments.**  In  September, 
1876,  he  again  wrote:  ''Since  the  present  year  I  find  myself  in  a  more  hopeful 
sphere,  which,  as  soon  as  the  general  commercial  crisis  gives  way.  will  render  to  me 
more  than  ntrce»sary  for  living.**  At  the  trial  the  defendant  admitted  that  in  one 
year  since  1874  his  income  was  greater  by  £14  than  it  had  been  in  that  year;  but 
DO  proof  was  adduced  that  tiie  "  general  commercial  crisis  "  alluded  to  in  tlie  defend- 
ant*8  letter  of  September,  1876,  had  given  way : 

Hfld^  affirming  the  iudgment  of  Denman,  J.,  that  if  the  defendant*s  letters  const!- 
tnted  such  acknowledgments  as  to  warrant  the  inference  of  promises  to  pay,  they 
werd  conditional  promises  only,  and  there  was  no  proof  of  the  substantial  fulfilment 
of  the  conditions. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Denman, 
J.,  in  favor  of  the  defendant.  The  facts  of  the  case  are  fully 
stated  in  the  report  of  the  proceedings  before  that  learned 
judge  (*),  and  the  following  brief  summary  of  them  will  be 
safficient. 

The  defendant  owed  the  plaintiffs  a  sum  of  money,  and 
made  payments  on  account  of  the  principal  and  interest; 
the  last  payment  was  made  on  the  13th  of  January,  1870. 
In  reply  to  an  application  from  the  plaintiffs  for  payment, 
the  defendant,  by  a  letter  dated  the  29th  of  May,  1874,  wrote : 
*' Believe  me  that  I  never  lose  out  of  sight  my  obligations 
towards  jnou,  and  that  I  shall  be  glad,  as  soon  as  my  posi- 
tion becomes  somewhat  better,  to  begin  again  and  continue 
with  my  instalments."  In  another  letter,  dated  the  15th  of 
September,  1876,  the  defendant  wrote  to  the  plaintiffs : 
*' Since  the  present  year  I  find  myself  in  a  more  hopeful 
sphere,  which,  as  soon  as  the  general  commercial  crisis  gives 
way,  will  render  to  me  more  than  necessary  for  living." 
The  defendant  had  an  income  of  £200  a  year  arising  from 
commissions,  and  in  one  year  after  1874  his  income  was 
£214.  No  proof  was  adduced,  that  *'the  general  commer- 
cial crisis"  alluded  *to  in  the  defendant's  letter  of  the  [64 
15th  of  September,  1876,  had  given  way. 

Nov.  12,  13.  C.  Crompton  {C.  Russell,  Q.C.,  with  him), 
for  the  plaintiffs,  in  support  of  the  appeal :     At  the  time 

Q)  Affirmingr,  ante,  p.  200.  (»)  8  C.  P.  D.,  833. 
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when  the  defendant  wrote  the  letter  of  the  29th  of  May,  1874, 
the  debt  had  not  been  barred  by  the  Statute  of  Limitations; 
and  therefore,  as  the  plaintiffs  might  have  immediately  sued 
him,  his  letter  ought  not  to  be  construed  as  containing  a 
repudiation  of  liability ;  on  the  contrary,  he  admits  the 
debt,  Collis  v.  Stack  {^)\  Sidwell  v.  Mason  C) ;  Lee  v.  Wil- 
mot  (') ;  Chasemore  v.  Turner  (*) ;  and  this  is  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute.  The 
letter  of  the  16th  of  September,  1876,  in  truth  contains  an 
absolute  acknowledgment :  Bird  v,Oammon{*) ;  Cornforth 
V.  Sniithard  (•).  The  facts  of  the  present  case  do  not  fall 
within  the  principle  of  Smith  v.  Thome  (').  It  follows  from 
the  authorities  that  if  before  a  debt  is  barred  by  the  Statute 
of  Limitations,  the  debtor,  while  acknowledging  his  liability, 
promises  to  pay  only  upon  a  condition,  he  must  express 
that  condition  in  clear  terms;  otherwise  the  acknowledg- 
ment will  be  construed  to  be  absolute.  Further,  if  the 
promise  contained  in  the  letter  of  the  29th  of  Ma^,  1874,  was 
conditional,  the  condition  has  been  fulfilled ;  m  one  year 
the  defendant's  income  has  been  larger  by  £14. 

C  H,  Hopwood^  Q.C.,  for  the  defendant,  was  not  heard. 

Bramweli>,  L.  J.:  It  is  unnecessary  to  call  upon  the  de- 
fendant's counsel  to  argue  this  case.  This  brancn  of  the  law 
does  not  stand  upon  a  satisfactory  footing,  and  affords  scope 
for  amendment  by  the  Legislature.  Apart  from  what  is  laid 
down  in  decided  cases,  I  should  be  inclined  to  think  that  a 
debt  is  taken  out  of  the  statute  by  an  acknowledgment,  and 
that  no  express  promise  to  pay  it  is  necessary;  but  I  cannot 
think  that  the  aebtor  renders  himself  liable,  if,  while  he 
()5]  acknowledges  that  the  debt  formerly  existed,  *he  nev- 
^^rtheless  claims  the  benefit  of  the  Statute  of  Ltmications. 
The  language  of  9  Geo.  4,  c.  14,  s.  1  (•),  is  not  very  precise ; 
but  possibly  ''acknowledgment"  refers  to  actions  of  debt, 
and  "promise"  to  the  former  actions  upon  the  case  upon 
promises.  But  certainly  the  law  is  not  clear.  It  has,  how- 
ever, been  established  by  Tanner  v.  Smart  (■),  and  similar 

(1)  1  H.  <b  N..  605 ;  26  L.  J.  (Ex.).  188.  sufficient  evidence  of  anew  or  cootinmo^ 

(«)  2  H.  A  N^  «06 ;  26  L.  J.  (Ex.),  407.  contract,  whereby  to  take  any  case  out  of 

{*)  Law  Rep.,  1  Ex.,  364.  the  operation  of  the  said  enact meate" 

{*)  Law  Rep.,  10  Q.  B.,  600;  14  Eng.  (SUtntes  of  Limitations,  21  Jac  I.e.  16. 

R..  ^M,  and  10  Car.  1,  s.  2.  c  6).  "or  eiiher  of 

(»)  8  Bing.  (N.C.).  883.  them,  or  to  deprive  any  party  of  the  ben- 

(*)  5  H.  A  X.,  13;  29  L.  J.  (Ex.),  228.  efit  thereof,  unless  such  acknowledgm«*Q^ 

O  18  Q.  B.,  184 ;  21  L.  J.  (Q.B.),  199.  or  promise  shall  be  made  or  contained  by 

(■)  By  9  Geo.  4,  c.  14,s.  1 :  **  In  actions  or  in  some  writing,  to  be  signed  by  the 

of  debt  or  upon  tlic  cas»e  grounded  upon  party  chargeable  thereby.'' 

any  simple  eontrnct,  no  aeknowleil::niient  (*)  6  B.  i  C,  603. 

or  promise  by  words  only  shall  be  deemed 
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cases,  that  a  mere  acknowledgment  will  be  insuflScient,  if 
the  debtor  states  either  that  he  will  not  pay,  or  that  he  will 
pay  only  upon  a  condition  which  remains  unfulfilled,  or  at 
a  time  which  has  not  elapsed.  Beyond  establishing  this 
principle,  I  do  not  think  that  much  assistance  is  to  be  ob- 
tained from  a  perusal  of  the  cases,  for  one  carelessly  written 
letter  is  not  of  much  use  in  construing  another.  I  cannot 
think  that  these  letters  take  the  debt  out  of  the  Statute  of 
Limitations.  It  is  true  that  the  defendant  acknowledged 
his  liability  ;  but  it  is  plain  also  that  he  was  contemplating 
something  that  might  possibly  thereafter  happen,  namely, 
the  improvement  in  his  pecuniary  position,  and  that  he  did 
not  intend  to  pay  the  debt  until  that  improvement  should 
have  taken  place ;  and  I  am  of  opinion  that  Denman,  J., 
was  right  in  holding  that  the  evidence  did  not  satisfy  him, 
that  at  the  time  of  issuing  the  writ  the  defendant  was  in  a 
better  position  than  he  was  when  he  wrote  the  letter  dated 
the  29th  of  May,  1874.  The  plaintiffs'  counsel  also  con- 
tended that  the  defendant's  letter  of  the  15th  of  September, 
1876,  was  sufficient  to  defeat  the  operation  of  the  Statute  of 
Limitations:  the  terms  of  that  letter  are  too  vague  and  in- 
definite to  amount  to  a  promise  ;  and  further,  if  any  promise 
can  be  inferred,  it  is. a  promise. to  pay  ''as  soon  as  the  gen- 
eral commercial  crisis  gives  way.;"  and  there  was  no  evi- 
dence that  this  has  occurred;  therefore  the  condition 
attached  to  the  promise  has  not  been  fulfilled.  This  appeal 
must  be  dismissed. 

*Breit,  L.J.:  Upon  a  reference  to  the  decisions  [66 
which  have  taken  place,  the  construction  of  9  (ieo.  4,  c.  14, 
B.  1,  becomes  clear :  in  order  to  keep  alive  the  liability  of  the 
debtor  there  must  be  a  written  acknowledgment  or  promise 
to  pay;  from  a  simple  acknowledgment  a  promise  to  pay 
may  be  implied ;  but  if  there  be  an  express  promise,  no 
promise  can  be  implied  from  the  acknowledgment,  I  do  not 
think  that  much  doubt  can  be  felt  as  to  what  the  law  upon 
tht^  subject  really  is  ;  but  sometimes  doubts  arise,  owing  to 
the  varying  language  in  which  different  persons  express 
themselves.  In  the  present  case  I  think  that  the  corre- 
spondence does  not  take  the  case  out  of  the  Statute  of  Lim- 
itations: it  is  true  that  in  the  letter  dated  the  29th  of  May, 
1874,  the  defendant  acknowledges  the  debt  and  he  promises 
to  pay  it ;  but  that  promise  is  conditional  upon  his  position 
becoming  somewhat  better.  The  defendant  did  not  mean 
that  he  would  pay  the  debt,  if  his  income  should  become  one 
shilling  a  year  larger ;  and  I  think  it  almost  equally  clear 
that  he  intended  to  discharge  his  liability  only  when  his 
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means  should  be  substaatially  increased,  and  that  an  addi- 
tion of  £14  in  one  year  is  not  such  a  substantial  increase  as 
was  intended  by  him.  The  facts  do  not  contain  any  other 
evidence  showing  that  his  position  became  improved  before 
action.  From  the  letter  of  the  16th  of  September,  1876,  no 
promise  can  be  implied :  it  seems  to  me  to  be  the  letter  of  a 
man,  who  feels  himself  to  be  in  a  nearly  hopeless  condition. 
I  fully  agree  with  the  judgment  at  which  l)enman,  J.,  has 
arrived. 

Cotton,  L.  J.:  It  seems  to  me  that  the  judgment  of  Den- 
man,  J.,  was  coiTect.  The  cases  which  have  been  decided 
upon  9  Geo.  4,  c.  14,  s.  1,  have  put  a  construction  upon  it, 
which  we  are  bound  to  adopt ;  that  construction  is  as  fol- 
lows :  in  order  to  prevent  a  debt  from  being  barred  by  the 
Statute  of  Limitations,  there  must  be  a  written  acknowledg- 
ment or  promise  to  pay;  from  a  simple  acknowledgment  a 
promise  may  be  implied  ;  but  if  there  be  a  conditional  prom- 
ise, the  condition  must  be  fulfilled.  With  respect  to  the 
correspondence  before  us,  I  may  say  that  if  there  be  an  ex- 
press promise  there  can  be  none  by  implication,  and  if  the 
whole  tenor  be  inconsistent  with  an  unconditional  admis- 
sion, the  inference  necessary  to  sustain  the  plaintiffs^  case 
67]  cannot  be  drawn.  *The  defendant  in  bis  letters  states 
that  it  is  beyond  his  power  to  pay;  but  it  was  argued  that 
they  contained  a  promise  to  pay.  In  the  letter  of  the  29th 
of  May,  1874,  there  was  a  promise  to  pay,  but  it  was  upon 
condition  that  his  means  should  first  become  somewhat  bet- 
ter: I  think,  that  this  condition  has  not  been  fulfilled.  The 
additional  £14  above  £200  is  a  slight  improvement,  but,  not- 
withstanding this  circumstance,  we  must  look  at  all  the  cir- 
stances,  and  I  do  not  think  that  the  defendant's  position  has 
become  better  within  his  meaning.  That  letter  of  the  16th 
of  September,  1876,  does  not  contain  an  express  promise  to 
pay;  and  it  has  not  been  even  shown  that  "the  general  com- 
mercial crisis"  has  given  way. 

Judgment  affvrmed. 

Solicitors  for  plaintiffs :  Pritchard^  EngUfield  &  Co.^  loi 
Edwin  Storer,  Alanchester. 

Solicitors  for  defendant :  Chester  &  Co.^  for  John  Farring- 
ton,  Manchester. 


Vol.  IV.]  COMMON  PLEAS  DIVISION.  417 

Blake  v.  Albion  Life  Assurance  Society.  1878 


[4  Common  Pleas  Division,  67.] 
Nov.  5, 1878. 

Woods  v.  M'Innes. 

PrtuHee — Leave  U>  serve  a  Defendant  in  Scotland — Order  xi,  Jiule  6,  of  the  Ordern  of 

June,  1876. 

To  obtain  leave  to  serve  a  defendant  in  Scotland,  it  is  not  enough  to  show  the 
amount  of  the  claim,  that  the  contract  was  made  and  the  breach  of  it  occurred  in 
London,  that  the  plaintiff  and  also  the  agent  of  the  defendant  (who  signed  the  con- 
tract) reside  in  London,  that  all  the  plaintiff's  witnesses  reside  in  London,  and  that 
it  would  be  more  convenient  and  less  expensive  to  try  the  action  in  London  than  in 
Scotland.  The  affidavit  should  go  on  to  show  in  what  respect,  regard  being  had  to 
the  facilities  for  trying  the  cause  in  the  neigh borho<xi  of  the  defendant's  residence,  it 
would  be  cheaper  and  more  convenient  to  try  in  London. 


[4  Common  Pleas  Division,  94.] 
Nov.  25,  1878. 

*Blake  v.  The  Albion  Life  Assurance  Society.    [94 

Eeidence — Fra^id  by  Agent  of  Company  for  their  Benefit — Knowledge  of  Company — 
Proof  of  other  Frauds —  Course  of  Business, 

In  an  action  against  a  company  to  recover  a  sum  of  money  obtained  by  them  from 
the  plaintiff,  through  a  fraud  of  the  defendant's  agent  committed  with  their  knowl- 
edge  and  for  their  benefit,  evidence  of  similar  frauds  committed  on  persons  other 
than  the  plaintiff,  by  the  same  agent,  in  the  same  manner,  with  the  knowledge,  and 
for  the  benefit,  of  the  defendants  is  admissible  on  behalf  of  the  plaintiff. 

Claim  :  In  November,  1874,  the  plaintiff,  a  clergyman 
living  in  Norfolk,  saw  an  advertisement  in  a  newspaper  in- 
serted by  one  Henry  Howard,  an  agent  of  the  defendants, 
offering  to  lend  money  npon  personal  security.  The  plain- 
tiff applied  to  Howard  by  letter  requesting  a  loan  of  £1,600, 
and  received  the  following  reply  : 

**11  Euston  Square,  London,  N.W. 
'*21  Nov.,  1874. 
"Dear  Sir, — I  can  entertain  your  application  for  an  ad- 
vance of  £1,500  0^.  Od,   for  three  or   fourteen   years  at  4 
per  cent,  interest  per  annum,  payable  half  yearly.     The 
£1,500  0^.  Od,  to  be  repaid  in  one  sura  at  the  end  of  the  term. 
"You  will  have  to  insure  your  life  in  an  insurance  office, 
to  be  selected  by  me,  for  £1,500  Os.  Od,  and  deposit  the  pol- 
icy as  collateral  security,  the  policy  to  be  returned  to  you 
upon  repayment  of  the  money  advanced,   when  you  can 
either  sell  or  keep  for  the  benefit  of  your  relatives.     Let  me 
know  per  return  of  post  if  this  meets  your  views. — Yours 
truly,  '^H.  HoWARP," 

30  Eng.  Rep,  53 
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Cotton,  L.J.:  I  also  am  of  opinion  that  the  judgment  of 
Lindley,  J.,  was  right.  First,  1  shall  deal  with  the  ques- 
tion as  if  there  had  been  nothing  special  in  the  act  of 
Parliament  as  to  the  contract  entered  into  by  the  local  board 
in  this  case.  The  common  law  being  that  a  corporation 
cannot  bind  itself  by  contract  except  under  seal,  there  are 
certain  exceptions  to  that  rule.  There  is  one  exception, 
that  for  the  purpose  of  carrying  out  the  ordinary  business 
for  which  the  corporation  has  been  formed,  it  has  power  to 
bind  itself  without  a  contract  under  seal.  But  that  is  only 
in  small  matters  necessary  for  the  ordinary  business  of  the 
corporation.  There  are,  however,  reasons  why  that  cannot 
apply  to  this  case,  so  as  to  bring  the  matter  within  such  an 
exception.  But  it  is  urged  that  there  is  another  exception, 
namely,  that  corporations  are  liable  when  goods  have  been 
supplied  or  work  done  in  pursuance  of  a  contract  entered 
into  not  under  seal,  and  the  corporation  have  had  the  full 
benefit  of  such  contract.  I  entertain  very  grave  doubts 
whether  such  a  corporation  as  this  could  be  bound  on  any 
such  ground,  because  the  parties  who  have  a  beneficial  en- 
joyment of  anything  supplied  on  the  order  of  this  body  are 
not  the  corporation,  but  those  for  whom  the  corporation  act 
as  trustees.  -I  cannot  see  that  the  principle  can  apply  to 
a  corporation  constituted  as  this  is,  existing  not  for  its  own 
benefit,  or  for  doing  that  from  which  it  can  derive  any  ben- 
efit, but  as  trustees  for  a  certain  portion  of  the  public.  Bat 
even  if  such  a  corporation  can  be  so  bound,  in  my  opinion 
60J  there  has  not  been  such  *a  beneficial  user  of  these 
plans  as  to  bring  the  case  under  that  exception.  No  doubt 
there  has  been  a  certain  user,  but  a  user  which  produes  no 
benefit  to  the  corporation,  or  to  the  inhabitants  of  the  dis- 
trict, for  in  consequence  of  the  plans  not  being  suitable  the 
matter  went  no  further  than  the  using  of  the  plans  for  the 
purpose  of  obtaining  tenders ;  and  when  the  tenders  came 
in,  it  was  found  that  the  plans  could  not  be  carried  into 
execution,  and  therefore  the  plans  were  not  used  for  what, 
in  my  opinion,  is  the  most  important  part  of  the  purpose 
for  which  they  were  made,  viz.,  for  the  purpose  of  the  erec- 
tion of  offices  for  the  use  of  this  corporation. 

Then  what  is  the  effect  of  the  statute?  It  was  argued 
that  such  a  contract  as  this  did  not  come  within  s.  174,  be- 
cause that  section  only  applied  to  contracts  necessary  to 
carry  this  act  into  execution,  and  that  obtaining  these  plans 
and  building  new  offices  did  not  come  within  that  descrip- 
tion ;  but  unless  this  is  a  work  necessary  for  carrying  the 
act  into  execution,  I  do  not  see  how  it  is  possible  that  the 
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corporation  liad  power  to  enter  into  any  contract  with 
reference  to  the  matter.  Certainly,  if  they  had  offices,  it 
must  be  for  the  purpose  of  carrying  the  act  into  execution, 
and  any  contract  relating  to  those  offices  is  a  contract  for 
the  purpose  of  carrying  the  act  into  execution.  Therefore 
8.  174,  in  my  opinion,  applies  to  this  contract,  and  what- 
ever may  be  the  case  as  regards  subs.  3  of  that  section,  in 
my  opinion,  subs.  1,  which  relates  to  the  manner  in  which 
the  contract  between  the  two  is  to  be  made,  is  mandatory, 
and  prevents  any  contract  for  an  amount  exceeding  £50 
from  being  entered  into  under  the  act  except  under  seal. 

The  act  gives  power  to  the  corporation  to  provide  funds 
for  the  purprse  of  carrying  into  ex;ecution  the  provisions  of 
the  act,  that  is  so  say,  to  levy  rates.  And  in  my  opinion 
the  meaning  of  the  act  is,  that  as  regards  contracts  where 
the  .amount  exceeds  £50,  the  board  shall  not  charge  the 
rates  which  they  have  power  to  levy  except  by  a  contract 
under  seal.  Therefore  I  am  of  opinion,  subject  however  to 
what  I  am  about  to  say,  as  regards  the  equitable  doctrine, 
that  there  can  be  no  decree  in  this  case  for  the  plaintiff. 
But  it  was  said  that  the  case  came  within  the  equitable 
♦doctrine  of  part  performance.  For  the  purpose  of«  [61 
considering  this  question,  I  will  deal  with  the  cases  of 
Ungley  v.  Ungley  (*)  and  Wilson  v.  West  Hartlepool  My. 
Co.  ('),  which  were  principally  relied  on.  We  must  bear  in 
mind  that  this  is  a  contract  which  in  former  days  the  Court 
of  Chancery  would  not  have  enforced.  Ungley  y.  Ungley  {') 
was  an  instance  of  part  performance  taking  the  case  out 
of  the  Statute  of  Frauds.  There  had  been  a  contract 
entered  into  by  a  father  at  his  daughter's  marriage  in  relation 
to  a  house;  and  as  there  was  no  agreement  in  writing,  the 
Statute  of  Frauds  would  have  prevented  any  action  being 
maintained  to  enforce  the  contract.  But  possession  had 
been  given  to  the  parties  who  sought  to  recover,  and  there- 
fore the  Court  of  Equity  said  there  was  such  part  perform- 
ance as  enabled  it  to  act  on  parol  evidence  of  the  contract. 
Courts  of  equity,  in  my  opinion,  acted  on  this  principle. 
The  Statute  of  Frauds  says  that  in  certain  cases  no  action 
shall  be  maintained  unless  there  is  evidence  in  writing  to 
show  what  the  contract  was.  But  if  a  court  of  equity  linds 
an  overt  act,  such  as  the  possession  of  land,  then  the  pre- 
sumption of  a  contract  is  raised,  and  the  court  will,  in  con- 
sequence of  that  overt  act,  allow  parol  evidence  to  be  given 
for  the  purpose  of  ascertaining  what  the  actual  contract 
was.     These  are  the  cases  in  which  the  courts  of  equity 

(»)  6  Ch.  D.  887  ;  22  Eng.  R.,  535.  («)  2  D  J  A  S.,  475. 
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then  tendered  on-  behalf  of  the  plaintiff  to  prove  a  sj'steni 
of  fraud;  that  Howard  was  a  secret  agent  of  the  defendants, 
and  that  they  had  obtained  the  money  paid  to  them  by  the 
plaintiff  through  the  fraud  of  Howard  committed  for  them 
and  with  their  knowledge.  This  evidence  was  objected  to, 
by  counsel  for  the  defendants,  but  the  learned  judge  ad- 
mitted it.  The  substance  of  it  was  as  follows,  viz.,  that 
advertisements  signed  either  Howard,  Gard,  Wood,  Rogers, 
Preston,  Seymour,  Holland,  or  some  other  name,  and  often 
expressed  in  the  identical  words  of  the  advertisement  seen 
by  the  plaintiff,  appeared  offering  an  advance  of  money ; 
that  the  witness  placed  himself  in  correspondence  with  the 
advertisers,  insured  his  life  in  the  office  of  the  defendants, 
and  paid  them  a  premium,  which  they  divided  with  the  per- 
son who  had  offered  the  loan  ;  that  unreasonable  requisitions, 
for  further  securities  were  made  and  the  loan  never  ad- 
vanced ;  that  the  policies  were  not  renewed  by  the  insurer; 
that  they  would  not  have  been  paid  had  they  fallen  in  ;  that 
the  names  of  the  advertisers  were  all  aliases  of  a  man  called 
''  Wood,"  who  was  constantly  for  hours  together,  and,  week 
after  week  for  years  had  been,  in  close  communication  with 
the  managing  director  and  secretary,  and  sometimes  other 
directors  of  the  company;  that  checks  drawn  in  favor  of 
Wood,  Gard,  or  Rogers,  or  of  the  other  different  names, 
were  all  indorsed  with  the  respective  names  in  the  hand- 
writing of  Wood.  The  jury  found  a  verdict  for  the  plain- 
tiff for  the  sum  claimed. 

A  rule  for  a  new  trial  having  been  granted  on  the  ground 
of  misreception  of  evidence, 

Willis^  Q.C.,  and  Tindal  Atkinson^  showed  cause :  The 
action  is  to  recover  money  obtained  by  means  of  a  -con- 
spiracy to  defraud,  and  the  nature  of  the  conspiracy  is 
described  in  the  claim.  The  evidence  objected  to  was  mate- 
rial to  prove  the  conspiracy,  and  to  substantiate  the  partic- 
ular issues  raised  on  the  pleadings.  It  was  necessary  and 
admissible  to  support  the  allegation  in  the  claim  that 
Howard,  with  the  knowledge  and  contrivance  of  the  de- 
fendants, changed  his  name  and  address  from  time  to  time, 
98]  and  *also  that  he  was  their  agent,  and  for  a  long  while 
in  secret  communication  with  them.  The  course  of  business 
was  so  arranged  by  the  defendants  and  Howard  that  an  iso- 
lated transaction  such  as  that  with  the  plaintiff  might  seem, 
or  at  least  be  plausibly  declared  to  be  fair.  But  evidence  of 
several  other  similar  transactions  was  cogent  proof  of  the 
fraudulent  nature  of  that  one  which  by  itself  appeared 
legitimate,  or,  at  worst,  ambiguous.     When  the  substance 
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of  this  evidence  was  stated  in  certain  paragraphs  of  the  claim 
they  were  struck  oat  by  this  court;  and,  rightly,  because 
they  violated  the  rule  against  pleading  evidence:  Blake  y. 
Albion  Life  Assurance  Society  (*).  But  the  evidence  was 
properly  received  at  the  trial.  It  was  material  to  the  issues : 
JReg.  v.  Tysoni^).  The  defendants  will  contend  that  the 
evidence  might  have  been  admissible  in  an  action  against  the 
individual  managers  and  directors  of  the  insurance  office, 
but  was  not  so  as  against  the  company  itself.  But  the' com- 
pany is  liable  for  the  fraud  of  its  agents  committed  in  the 
course  of  its  business.  An  action  of  deceit  may  be  main- 
tained against  it  and  money  fraudulently  obtained  for  it  be 
recovered,  Mackay  v.  Commercial  Bank  of  New  Bruns- 
wick i^\  and  the  evidence  here  was  given  to  establish  the 
facts  creating  that  liability. 

Mclntyre^  Q.C.,  and  Patchett^  Q.C.,  in  supp(frt  of  the 
rule:  The  evidence  was  inadmissible.  The  claim  alleges 
certain  representations  and  acts  of  Howard  known  to  the 
company.  The  evidence  in  question  was  of  transactions 
between  persons  other  than  the  plaintiff,  and  persons  other 
than  Howard.  This  is  an  attempt  to  prove  the  fraud  of 
one  man  on  another  by  showing  the  frauds  of  others  on 
others.  The  course  of  business  of  the  defendants  in  trans- 
actions with  different  persons  was  not  relevant  to  the  cause 
of  action,  nor  even  evidence  to  support  it,  as  the  Lord  Chief 
Justice  and  Mr.  Justice  Brett  saia  in  Blake  v.  Albion  Life 
Assurance  Society  (*). 

[Lord  Coleridge,  C.J.:  If  our  observations  there  were, 
in  effect,  only  that  you  cannot  prove  one  offence  by  merely 
proving  another,  they  are  right,  but  will  not  assist  the  argu- 
ment. If  they  convey  the  idea  that,  to  complete  the  chain 
of  proof  in  a  case  of  fraud,  *other  like  frauds  by  the  [99 
same  offenders  cannot  be  shown  by  evidence,  our  ruling  was 
wrong,  and  I  will  not  be  bound  by  it.] 

On  the  trial  of  a  man  for  burglary  in  one  county  the 
prosecution  could  not  give  evidence  of  burglaries  committed 
by  him  in  another.  It  is  not  just  that  persons  who  come  to 
answer  a  specific  charge  should  be  surprised  by  accusations 
which  they  are  unprepared  to  meet.  Even  if  the  evidence 
could  have  been  given  in  an  action  against  those  officers  of 
the  company  who  were  shown  to  have  been  connected  with 
Howard,  it  was  not  admissible  against  the  defendants. 
"An  incorporated  company  cannot,  in  its  corporate  char- 

(»)  45  L.  J.  (C.P.),  603.  (-)  Law  Rep.,  1  C.  C.  R.,  107.  . 

O  Law  Rep.,  5  P.  C,  394. 
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acter,  be  called  upon  to  answer  in  an  action  for  deceit :'' 
per  Lord  Ci-aiiworth,  Westei'n  Bank  of  Scotland  "v.  Addie{'). 

[Lord  Coleridge:  But  this  is  an  action  to  recover 
money  obtained  by  fraud.] 

Then  it  cannot  be  maintained,  for  the  plaintiff  has  had 
the  benefit  of  life  assurance  during  a  j^ear,  and  there  can  be 
no  restitutio  in  integrum.  The  reasoning  on  which  in  Bar- 
wick  .  V.  English  Joint  Stock  Bank  (')  principals  are  held 
liable  for  the  frauds  of  agents  has  been  lately  declared  to  be 
unsatisfactory:  see  per  Bra  m  well,  L.J.,   Weir  v.  Bell{*). 

Grove,  J.  (after  relating  the  substance  of  the  claim) said: 
Shortly  stated,  this  is  an  action  for  money  bad  and  received 
without  consideration,  and  obtained  by  the  fraud  either  of 
the  defendant  company  itself,  or  o^  persons  who  transacted 
the  business  of  and  for  the  benefit  of  the  company;  and, 
even  if  treated  as  in  one  sense  an  action  of  deceit,  the  claim 
is  not  made  for  damages  occasioned  by  the  deceit,  but  for  a 
return  of  the  money  which  the  plaintiff  has  paid,  and  the 
expenses.  No  doubt,  on  the  cases,  there  may  fairly  be  a 
question  wliether  an  action  of  deceit  could  be  brought 
against  an  incorporated  company,  or  whether  a  person  could 
recover  damages  against  a  company  by  merely  showing 
fraud  of  its  agent,  without  knowledge  of  the  company. 
But  it  is  admitted,  or  clearly  said,  in  the  authorities,  that 
wliere  a  company  has  obtained  a  benefit  through  the  fraud 
of  an  agent,  the  person  defrauded  may  recover  back  his 
100]  money  from  the  company;  so  the  *plaintiff  had  to 
prove  here  that  he  paid  his  money  in  consideration  of  cer- 
tain statements  and  acts  of  the  secretary,  directors,  and 
managers  of  the  company  ;  that  the  circumstances  under 
which  they  got  the  money  were  fraudulent ;  that  the  trans- 
action was  not  bona  lide^  but  a  fraudulent  transaction  to 
get  his  money  without  any  consideration  ;  and  that  the 
money  found  its  way  into  the  coffers  of  the  company.  Of 
all  those  elements  in  his  case,  except  the  fraud  itself,  there 
was  strong  and  unquestionably  admissible  evidence  at  the 
trial.  Therefore,  if  that  money  which  went  into  the  coffers 
of  the  company  was  obtained"  by  fraud  of  the  manager  of 
the  company,  tlie  plaintiff  would  be  entitled  to  recover. 
But  the  difficulty  in  the  plaintiffs  case  was  how  to  prove  that 
fraud.  How  was  he  to  show  that  the  transaction,  which 
lookeil  honest,  or,  at  worst,  equivocal,  was  in  fact  fraudulent) 

in  tlie  mere  facts  that  Howard,  by  requiring  further 
securities,  virtually  broke  his  undertaking  to  grant  the  loan, 

^M  Law  Rep-.  1  So.  k  D..  145.  mt  p.  1^.  i^j  Law  Rep.,  2  Ex.,  259. 
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and  received  from  the  company  part  of  the  premium  for  in- 
troducing the   insurer,    there  was  nothing    conclusive  of 
fraud,  or  so  pregnant  with  it  that  a  jury  might  properly  be 
expected  to  lind  a  verdict  of  fraud  in  the  case.     Then,  on 
behalf  of  the  plaintiff  other  evidence  was  tendered  for  the 
purpose  of  satisfying  the  jury  of  fraud,  and  that  the  money 
was  never  intended  to  be  lent ;  that  the  transaction  was  not 
'bona  fide;  that  the  policy  was  not  a  real  but  a  sham  one, 
and  that  the  amount  due  upon  it  would  never  have  been 
paid  to  anybody.     Now,  these  facts  would  not  appear  upon 
the  face  of  the  transaction  between  the  plaintiff  and  Howard. 
But    on  behalf  of  the  plaintiff  evidence  was  tendered  in 
order  to  prove  in  addition  that  Howard  was  an  alias,  and 
perhaps  a  mere  fictitious  name  which  the  company  made 
use  of.     The  defendants  contend  that  this  evidence  is  inad- 
missible ;  that  the  plaintiff  is  not  entitled  to  show  general 
ti-ansactions  on  behalf  of  the  managers  of   the  company 
by  which   they   have  both   in   this  and  in  other  similar 
cases    put  forward  a  fictitious  or  unreal  name,   and   ob- 
tained  money  on  the  faith  of  exactly  similar  promises  of 
loans   which  they  have  never  advanced  to  the  persons  to 
whom  they  promised  them  ;  that  they  never  repaid  to  the 
parties    the    amounts  paid  on    the  policies  of  insurance, 
though  it  had  been  demanded  upon  the  conditions  not  being 
fulfilled  on  which  the  promise  was  first  made  ;  and  that  in 
*the  large  majority  of  cases,  if  not  in  all,  the  policies     [101 
were  never  renewed  after  the  year,  and  the  premiums  drop- 
ped  into  the  hands  of  the  cotnpany.     The  plaintiff  offered 
to  prove  that  general  dealing,  and,  further,   that  not  only 
was  Howard  a  fictitious  name,  but  that  precisely  analogous 
transactions  went  on  with  eight  or  ten  other  fictitious  names, 
none  of  them  shown  to  represent  a  true  person,  several  of 
them  admitted  by  the  secretary  and  manager  of  the  company 
to  be  fictitious  persons,  and  that  other  intending  borrowers 
were  thereby  defrauded  of  money.    Was  that  admissible  evi- 
dence or  not  ?    I  am  of  opinion  that  it  was  admissible.     It 
was  admissible,  firstly,  upon  the  logical  ground  that  in  a 
vast  number  of  cases  such  evidence  is  the  only  means  of  es- 
tablishing fraud.     Very  many  fraudulent  transactions  are 
apparently  fair  until  the  fraud  is  shown  by  proving  virtually 
what  has  happened, — the  real  facts  underlying  the  evident 
ones ;  and  one  great  element  of  fraud  is  the  intent  of  the 
parties.     The  jury  had  to  consider  the  question.  Did  the 
defendants  or  their  managers  do  this  through  the  fictitious 
name  of  Howard,  for  the  purpose  and  with  the  intent  of 
defrauding  the  plaintiff  of  his  money ;  and  did  they  ever 
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intend  to  pay  the  money  back  again  under  any  circum- 
stances? Intent,  motive,  design,  and  complicity,  together 
with  acts,  may  show  fraud.  It  seems  to  me  that  if  evidence 
of  this  kind  were  inadmissible,  fraud  would  frequently 
never  be  proved.  A  man  might  commit  fraud  upon  twenty 
different  persons  by  begging  letters  or  otherwise,  and,  if  a 
single  letter  to  one  indvidual  only  were  proved,  the  evi- 
dence would  probably  be  insufficient  to  convict  him  upon. 
But  if  it  were  proved  that  he  had  written  similar  letters  to 
twenty  persons;  that  he  had  received  money  from  them  on 
promises  to  return  it  which  he  had  never  fulfilled  ;  that  he 
told  fictitious  stories,  and  gave  false  names,  the  jury  would 
doubtless  be  satisfied  of  his  guilt  in  the  particular  case. 

Then,  secondly,  is  there  any  rule  of  law  rendering  this 
evidence  inadmissible  ?  I  am  of  opinion  that  there  is  none. 
I  think  that  when  a  person  is  alleged  to  be  guilty  of  an 
offence  which  per  se  cannot  be  brought  home  to  him  by 
proving  his  mere  act  without  explaining  his  animus,  pur- 
pose, or  object  in  doing  it,  the  law  permits  evidence  of  other 
acts  done  by  the  same  person  to  be  given,  for  the  purpose 
102]  of  such  explanation.  No  less  than  three  *reporred 
cases  establish  the  proposition  that  even  in  trials  for  murder, 
evidence  of  other  acts  ending  in  murder,  acts,  for  example,  of 
poisoning,  will  be  admitted  to  show  the  intent  with  which 
the  act  charged  was  done,  and  that  the  administration  of  the 
poison  in  the  particular  case  was  not  accidental  but  designed. 

In  other  criminal  cases  where  intent  is  likewise  the  gist  of 
the  offence,  such  evidence  is  undoubtedly  admissible.  A 
man  cannot  be  properly  convicted  of  uttering  counterfeit 
coin  merely  because  he  has  paid  away  a  bad  sliilling,  for 
any  one  may  happen  to  receive  a  bad  shilling  in  change  and 
to  pass  it  without  any  wrongful  intent.  It  must  be  shown 
that  the  accused  acted  with  knowledge  that  the  coin  was 
bad.  This  may  be  proved  by  evidence  that  he  did  similar 
acts  and  under  similar  circumstances,  so  as  to  bring  the 
fraud  honue  to  him.  There  is  no  difference  that  I  am 
aware  of  between  the  rule  in  civil  and  in  criminal  cases  on 
this  subject.  The  criminal  law,  having  regard  to  life  and  . 
liberty  is,  if  anything,  more  strict  than  the  civil.  I  find 
nothing  in  principle  or  law  to  satisfy  me  that  the  evidence 
was  not  admissible.  I  will  assume  that  Henry  Howard  was 
the  person  who  committed  the  fraud,  and  that  it  waste  be 
brought  home  to  him.  Then  I  apprehend  that,  his  trans- 
action with  the  plaintiff  being  ambiguous  on  its  face,  no 
one  could  reasonably  dispute  the  admissibility  in  evidence 
of  other  acts  of  Henry  Howard  of  the  same  sort  with  other 
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persons  of  identically  the  same  character,  which,  if  they 
were  wholly  severed  from  the  particular  transaction,  might 
not  be  admissible.  Evidence  may  be  given  of  otlier  acts  if 
they  are  sufficiently  connected  with  the  case,  to  show  that 
Henry  Howard  in  doing  the  act  with  which  he  was  charged 
did  intend  and  did  commit  a  fraud,  or,  at  all  events,  they 
are  evidence  which  the  jury  might  reasonably  consider  to 
bear  out  the  inference  that  he  committed  a  fraud.  If  that 
be  so,  the  next  step  is  to  ask.  Can  this  evidence  be  given 
as  regards  a  third  person  1  .  Without  saying  that  the  as- 
sumption may  not  be  wrong,  I  will  assume  for  the  present 
that  if  the  managers  of  the  company  had  been  merely 
proved  to  have  been  guilty  of  similar  frauds  unconnected 
with  the  fraud  upon  the  plaintiff,  otherwise  than  by  their 
resemblance  in  character,  they  might  not  have  been  admis- 
sible. That  appears  to  have  been  in  my  Lord's  mind  when 
the  motion  came  before  this  court  *to  strike  out  [103 
from  the  statement  of  claim  allegations  of  other  transactions. 
But  here  the  other  frauds  given  in  evidence  are  identified 
with  the  person  or  with  tlie  fictitious  name,  by  whom  or 
through  which  this  fraud  was  committed.  Suppose  Howard' 
to  be  proved  to  be  an  agent  of  the  defendants,  and  that  he 
committed  a  large  number  of  these  frauds  by  which  the  de- 
fendants profit,  and  that  it  can  be  shown,  by  giving  evidence 
of  these  frauds,  that  the  defendants  perfectly  well  knew  they 
were  frauds,  and  that  Howard  was  the  man  who  committed 
them  for  their  use,  and  that  the  managers — I  will  not  say  the 
defendants,  but  the  managers  of  the  defendants — accepted 
the  profit  of  them,  and  got  money  from  the  persons  defrauded 
through  the  agency  of  a  real  man  Howard.  It  appears  to 
me  that  then  the  evidence  is  admissible,  because  that  which, 
taken  alone,  might  have  been  an  honest  transaction  becomes 
evidently  fraudulent  upon  proof  of  other  similar  transactions 
being  shams,  and  that  the  defendants  by  exactly  the  same 
means  had  pocketed  large  sums  of  money;  the  difficulty  aris- 
ing from  possibility  of  mistake  in  the  case  is  removed  ;  and 
further,  a  fact  which  cannot  be  shown  by  the  evidence  of  a 
single  transaction  is  also  proved,  viz.,  that  by  a  similar 
series  of  frauds  the  defendants  have  put  money  into  their 
pockets  which  they  ought  not  to  do,  and  therefore  the  jury 
may  reasonably  be  called  upon  to  infer  that  the  defendants 
intended  to  pocket  the  money  of  the  plaintiff.  Principle  is 
in  favor  of  tlie  admissibility  of  the  evidence.  No  case  has 
been  cited  to  the  contrary,  while  a  variety  of  cases — partic- 
ularly the  criminal  ones  which  I  have  mentioned — show  that 
.  30  Eng.  Rep.  54 
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such  evidence  is  admissible  to  prove  intent  of  fraud,  and 
that  the  transaction  was  not  bona  fide. 

Another  branch  of  the  subject  now  presents  itself.  How- 
ard might  be  a  real  name  of  the  agent,  but  might  also  be  a 
fictitious  one,  as  indeed  was,  I  think,  in  fact  established. 
Then  it  seems  to  me  that  the  evidence  would  be  admissible 
on  another  ground,  viz.,  to  satisfy  the  jury  that  the  trans- 
action was  a  fraud,  because  the  defendants  or  their  manager 
had  for  the  purpose  of  obtaining  money  used  a  fictitious 
name.  The  use  of  one  such  name  might  perhaps  be  plaus- 
ibly explained  by  the  defendants  imputing  it  to  mistake, 
and  to  their  belief  that  the  man's  name  really  was  Howard, 
although  the  plaintiff  proved  that  Howard  was  not  the 
10-1]  *name  of  the  man.  Could  not  then  the  plaintiff  pro- 
ceed to  show  that  the  explanation  was  fallacious,  hy  proving 
that  Howard  was  only  one  fictitious  name,  and  that  the  de- 
fendants had  dealt  with  A.  under  the  name  of  an  agent  called 
Howard,  with  B.  under  the  name  of  an  agent  called, Gard, 
and  so  on  ?  Would  not  that  be  evidence  for  a  jury  tending 
to  prove  that  the  name  Howard  was  a  fraudulent  fiction, 
that  the  use  of  it  was  not  a  mistake,  but  part  of  the  fraud 
concocted  by  the  defendants,  and  that  they  did  business 
under  fictitious  names?  How  could  this  be  shown  other- 
wise? The  plaintiff  proposed  to  bring  the  case  home  to  the 
company  by  proving  first,  that  they  knew  Howard  was  a 
false  name,  and  secondly,  that  the  very  same  man  they  called 
Howard  they  also  called  Gard,  Rogers,  and  those  various 
other  names.  I  fail  to  see  why  that  evidence  was  not  admis- 
sible. It  formed  a  very  material  part  of  the  evidence  given. 
All  the  evidence  given  would  be  in  my  mind  clearly  admis- 
sible for  the  purpose  of  showing  that  they  entered  in  their 
books  different  names,  all  of  which  were  proved  to  be 
fictitious. 

But. let  me  regard  the  case  from  another  point  of  view. 
Suppose  there  were  no  real  man' in  the  transactions  whom 
these  names  were  said  to  represent,  and  that  they  were  wholly 
fictitious  ;  that  there  was  no  Howard,  Gard,  Rogers,  Brown, 
&c.,  but  that  a  clerk  or  a  porter  of  the  defendants  was  kept 
at  some  house  in  Euston  Square,  who  merely  forwarded 
letters  addressed  to  Howard  or  Gard,  or  any  of  those  names, 
on  to  the  managers  of  the  defendants.  That  may  possibly 
be  the  truth.  Suppose,  then,  that  was  the  state  of  fact,  as 
it  certainly  was,  with  respect  to  a  large  number  of  these  fic- 
titious names,  is  not  a  party  in  an  action  for  fraud  to  show 
that  his  correspondent  was  a  fiction,  or  none  other  than  the 
managers  and  directors  of  this  company,  who  always  corre- 
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sponded  under  fictitious  names  to  get  money  into  the  hands 
of  the  company  without  themselves  being  liable,  and  to 
keep  ont  of  danger  of  discovery  ?  Howard  did  not  represent 
himself  in  any  way  as  an  agent  of,  or  in  connection  with, 
the  insurance  company,  and  I  can  think  of  no  rational  argu- 
ment against  the  admissibility  of  the  evidence  offered  to 
show  that  the  manager  and  secretary  of  the  company  were 
trading  with  the  public — not  as  the  Albion  Insurance  Society, 
but— as  persons  having  a  direct  *interest  in  the  re-  [105 
ceipts,  through  another  person  unconnected  with  the  compa- 
ny, who  asked  proposing  borrowers  of  money  to  insure  their 
lives  in  a  company,  to  be  named  by  Howard,  or  whatever 
the  fictitious  name  was.  Such  a  request  from  a  money 
lender  would  seem  natural ;  it  is  a  common  and  very  reason- 
able practice  for  the  borrower  of  money  to  be  required  to 
insure  his  life  in  a  company  approved  by  the  lender. 

It  would  therefore  be  a  natural  supposition  of  the  plain- 
tiff that  Howard  desired  an  insurance  in  a  good  solvent 
company,  and  that  there  was  nothing  novel  in  his  making  it 
a  condition  of  the  loan  that  the  plaintiff  siiould  insure  in  a 
company  to  be  named  by  Howard. 

I  think  the  plaintin  was  clearly  entitled  to  show,  not  only 
that  Howard  was  connected  with  this  insurance  company, 
but  that  the  insurance  company  were  the  principals  and 
were  the  persons  committing  the  fraud.  I  am  quite  con- 
vinced that  the  evidence  was  clearly  admissible. 

Great  doubts,  even  more  than  doubts,  might  be  raised  if 
this  case  were  an  action  against  the  company  for  deceit. 
The  statement  of  claim  certainly  does  allege  fraud  and  deceit 
by  Howard  as  well  as  by  the  company;  m  substance,  how- 
ever, it  is  not  a  claim  founded  upon  deceit,  but  a  claim  for 
the  return  of  the  money  which  has  been  obtained  from  the 
plaintiff  by  the  deceit.  There  was  ample  evidence  to  show 
tiiat  the  money  went  into  the  pockets  of  the  company. 
Whether  he  is  entitled  to  recover  the  whole  of  the  £59,  or 
part  of  it,  or  part  of  the  expenses,  is  not  the  matter  before 
us  on  this  rule.  Western  Bank  of  Scotland  v.  Addie{') 
affords  authority  for  saying  that  the  plaintiff  can  recover  in 
this  action  money  received  from  him  by  the  defendants, 
through  frauds  of  their  agent,  committed  for  their  benefit. 
I  think  the  evidence  was  rightly  received,  and  that  the  rule 
should  be  discharged. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  This  is  an 
action  by  the  plaintiff  to  recover  his  montey  which  the  de- 
fendants have  got.     He  says  that  he  was  induced  by  the 

0)  Law  Rep.,  1  Sc.  &  D.,  145. 
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fraud  of  a  person  called  Howard  to  pay  the  money  to  them, 
106]  that  at  the  time  they  took  it  *they  knew  that  the 
plaintiff  had  been  so  induced  by  Howard's  fraud  to  pay  it ; 
and  that  under  those  circumstances  the  defendants  cannot 
retain  the  money.  The  question  is,  how  is  such  a  case  to 
be  proved  ?  We  are  asked  by  the  defendants  to  shut  out  all 
evidence  tending  to  show  the  nature  of  the  business  which 
the  company  carried  on,  and  to  confine  our  view  simply  to 
what  took  place  between  the  plaintiff  on  the  one  side  and 
Howard  and  the  company  on  the  other.  That  is  to  say,  we 
are  asked  to  exclude  all  light,  but  that  which  the  particular 
transaction  throws  upon  the  case.  There  is  no  principle  to 
justify  our  doing  so,  and  to  ask  us  to  do  so  is  startling. 
The  plaintiff  proved  what  took  place  between  him  and  How- 
ard and  the  company.  Nothing  could  seem,  at  first  sight, 
more  plain  and  straightforward,  and  there  would  be  no  ap- 
pearance of  fraud ;  but  then  the  plaintiff  proposed  to  adduce 
evidence  to  show  that  the  transaction  was  one  of  a  fraudu- 
lent class.  Was  he,  or  was  he  not,  to  be  precluded  from 
doing  it?  I  think  that  he  was  quite  at  liberty  to  put  his 
case  in  that  way,  and  could  only  do  so  by  going  into  a  great 
number  of  other  transactions  having  sAne  features  in  com- 
mon with  this.  I  agree  that  in  order  to  prove  that  A.  has 
committed  a  fraud  on  B.,  it  is  neither  sufficient  nor  even 
relevant  to  prove  that  A.  committed  fraud  upon  C,  D.,  and 
E.  Stopping  there,  I  admit  that  proposition.  But  let  it  be 
shown  that  the  fraud  on  B.  is  one  of  a  class  of  other  trans- 
actions, having  common  features,  then  I  disagree  altogether 
with  that  proposition.  The  plaintiff  had  to  make  out  that 
Howard,  whoever  he  was,  induced  him  to  part  with  this 
money  upon  what  is  in  substance  a  false  pretence,  the  false 
pretence  being  that  he  would  get  a  loan  if  he  did  certain 
things.  Was  he  not  at  liberty  to  show  falsity  of  that  pretence 
by  proving  that  Howard  was  in  the  habit  of  carrying  on  busi- 
ness in  thatway,  and  got  money  from  A.,  B.,C.,  andD.,  under 
the  same  false  pretence  that  he  would  procure  loans  when 
he  never  intended  to  procure,  and  never  did  in  fact  procure 
them  ?  Further,  the  plaintiff  offered  to  show  that  the  direc- 
tors and  managers  of  the  defendants'  business  well  knew' 
the  conduct  of  Howard,  and  the  mode  in  which  he  induced 
people  to  come  to  the  company's  office  to  insure.  If  such 
evidence  is  to  be  excluded,  it  must  be  under  some  strict  rule 
1 07  J  which  has  not  been  pointed  out,  and  which  *I  do  not  see 
the  expediency  of  inventing.  The  question  when  closely 
examined,  appeal's  to  be  whether  by  enlarging  the  view  light 
can  be  thrown  on  the  true  nature  of  the  transaction,  which, 
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taken  by  itself,  may  be  innocent  or  may  be  frandnleut?  I 
think  this  may  be  done.  The  answer  to  the  objection  that 
evidence  of  frauds  on  other  persons  cannot  be  admitted,  is 
that  this  transaction  is  one  of  a  class,  that  there  are  features 
incommon,  the  features  in  common  being  the  false  pretence 
and  a  knowledge  of  that  false  pretence  on  the  part  of  the 
defendant  company,  and  the  moment  that  is  shown  the 
plaintiif's  case  is  established.  I  do  not  thiink  it  necessary  to 
decide  the  point  as  to  the  liability  of  companies  for  frauds 
of  agtmts.  All  we  have  to  consider  is  whether  this  evidence 
was  admissible  in  an  action  of  the  present  kind.  For  the 
reasons  I  have  given,  in  addition  to  those  of  my  Brother 
Grove,  I  am  of  opinion  that  the  rule  must  be  discharged. 

Lord  Coleridge,  C.J.:  I  am  of  the  same  opinion.  In- 
teresting and  difficult  questions  have  been  raised  which  must 
be  decided  when  necessary,  but  which  for  the  purposes  of 
to-day  I  do  not  think  it  necessary  to  decide,  or  even  con- 
sider. The  rule  is  before  us  on  one  single  ground,  and  the 
whole  question  now  depends  on  that  single  issue,  viz.,  was 
evidence  improperly  received  at  the  trial  1  No  other  point 
is  open  to  the  defendants,  and  we  have  none  other  to  decide. 
To  arrive  at  a  proper  conclusion  we  must  look  at  the  claim 
in  support  of  which  the  evidence  was  tendered.  It  may  be 
that  there  might  have  been  an  objection  to  the  claim  ;  that 
is  one  of  the  points  which  appear  to  me  not  to  arise.  The 
judge  at  Nisi  Prius  has  to  look  at  the  claim  as  it  stands  to 
see  if  the  evidence  is  properly  receivable  in  support  of  it. 
Now  the  general  outline  of  the  fraud  was  this :  There  is  an 
insurance  company,  there  is  a  person  not  a-  member  of  the 
insurance  company,  nor  apparently  an  agent  of  it,  a  person 
called  by  various  names  whom,  for  purposes  of  convenience 
in  this  judgment,  I  will  call  Howard.  Howard  advertises  a 
loan  of  money.  The  plaintiflE  is  induced  by  the  advertise- 
ment to  enter  into  negotiations  for  a  loan.  Howard,  as  part 
of  the  terms  of  the  loan,  insists  on  insurance  for  a  year  in 
the  defendant  company's  office,  and  the  insurance  is  to  be 
effected  and  the  premium  paid  down  before  the  *loan.  [108. 
The  insurance  is  effected  and  the  premium  paid,  and  out- 
wardly there  is  no  connection  between  the  company  and 
Howard.  After  the  premium  is  paid  and  the  receipt  of  the 
t)olicy  by  the  plaintiff,  the  conditions  which  the  jury  have 
lonnd  to  be  unreasonable  and  really  fraudulent — conditions  . 
to  which  no  one  could  be  expected  to  conform — were  added 
to  the  terms  on  which  the  money  was  to  be  advanced  and 
on  which  no  money  was  advanced.  The  premium  had 
been  paid   and  the  policy  effected.     An  action  is  brought 
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to  recover  tbe  money  paid  uuder  those  circumstances.  So 
stated  there  is  obviously  nothinjg  which  might  not  be 
perfectly  bona  fide.  If  Howard,  instead  of  requiring  the 
insurance  to  be  effected  in  the  Albion,  had  required  it  to  be 
effected  in  some  well-known  office  of  high  repute,  the  plain- 
tiff would,  doubtless,  have  put  up  with  the  loss  of  the  pre- 
mium, thinking  it  absurd  to  suppose  or  assert  tbat  there 
could  be  any  connection  between  such  an  insurance  office 
and  Howard,  or  that  any  one  would  believe  it.  And  if  this 
insurance  with  the  Albion  had  been  an  isolated  transaction 
no  jury  would  have  found  a  verdict  for  the  plaintiff.  But, 
from  circumstances  which  revolving  years  brought  to  the 
attention  of  the  plaintiff,  he  was  satisfied  that,  although  do 
outward  connection  existed,  there  was  a  most  intimate  real 
connection  between  Howard  and  the  defendants;  that  the 
transaction  between  himself  and  Howard  was  quite  well 
known  to  the  defendants  ;  that  they  had  got  the  benefit  of 
the  premiums  through  arrangements  between  Howard  and 
themselves ;  that  it  never  had  been  contemplated  by  the  de- 
fendants or  Howard  that  a  farthing's  worth  of  the  benefit 
should  accrue  to  the  plaintiff,  but  that  the  whole  reality  of 
the  transactions  should  be  payment  of  a  premium,  which 
premium  was  divided  in  equal  shares  between  the  defend- 
ants and  Howard.  That  came  to  his  knowledge,  and  also 
it  came  to  his  notice  that  this  was  the  course  of  business 
carried  on  for  years  with  the  knowledge  of  the  defeud- 
ants,  and  greatly  to  the  benefit  of  the  directors  by  obtaining 
in  large  numbers  the  premiums  on  those  policies  of  which 
there  was  no  renewal,  and  on  which  the  premiums  were 
paid.  Now  if  that  state  of  things  could  be  shown,  and  the 
substance  of  it  is  stated  in  the  claim,  it  would  be  wasting 
words  to  declare  it  to  be  a  gross  and  abominable  fraud;  and 
it  is  said  that  although,  if  such  state  of  things  could  be 
109]  proved,  it  would  be  *a  gross  and  abominable  fraud, 
and  the  only  way  of  showing  it  to  be  so  would  be  to  show 
that  it  was  not  an  isolated  case,  but  one  of  a  class  effected 
for  years  in  great  numbers  through  the  same  instrnmea- 
lality,  and  with  the  same  knowledge  on  the  part  of  the  de- 
fendants, yet  the  rules  of  evidence  absolutely  prevent  that 
being  shown.  Some  years  ago,  as  great  lawyers  then  com- 
plained, the  rules  of  English  evidence,  professedly  on  the 
ground  of  excluding  all  possibility  of  prejudice,  bias,  or 
error,  made  inadmissible  the  evidence  of  any  persons  having 
the  slightest  interest  in  the  case,  and  many  claims  perfectly 
just  and  fair  were  defeated  for  want  of  that  evidence.  Such 
was  then  the  law;  but  it  is  altered,  and,  with  a  few  excep- 
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tions  on  the  ground  of  public  policy,  now  is,  that  all  which 
can  throw  light  on  the  disputed  transaction  is  admitted — not 
of  course  matters  of  mere  prejudice,  nor  anything  open  to  real 
moral  or  sensible  objection,  but  all  things  which  fairly  throw 
light  on  the  case.  And  in  any  but  an  English  court,  and  to 
the  raind  of  any  but  an  English  lawyer,  the  controversy 
whether  this  evidence  is  or  is  not  evidence  which  a  court 
of  justice  should  receive  would  seem,  I  think,  supremely 
ridiculous,  because  every  one  would  saj^  that  the  evidence 
was  most  cogent  and  material  to  the  plaintiff's  claim.  But, 
of  course,  some  legal  ground  for  receiving  it  must  be  shown. 
I  think  it  was  admissible  on  two  distinct  and  definite  grounds. 
The  defendants'  company  are  sued  in  fact  to  rescind  the 
contract,  and  to  get  back  the  money  which  has  been  obtained 
by  that  contract,  because  the  contract  was  fraudulent,  and 
obtained  by  fraud  of  their  agent.  Two  things  were  there- 
fore necessary  to  be  established — agency  and  fraud.  I  do 
not  say  first  agency  and  secondly  fraud,  because  I  hardly 
know  which  one  logically  stands  first.  Now,  except  as  to 
Howard,  the  agency  was  beyond  controversy.  The  secre- 
tary, manager,  and  two  or  three  other  persons  were  mani- 
festly agents  to  effect  insurances.  They  were  agents  of  the 
company  to  effect  its  business,  and  it  is  said  that,  according 
to  well  established  rules,  the  company  is  responsible  for  what 
these  agents  do  in  the  discharge  of  their  duties  of  agency. 
That  is  clear  with  respect  to  every  one  but  Howard.  It  is 
at  first  doubtful  as  to  Howard,  but  it  appears  to  me  th^t 
you  can  show  the  agency  of  Howard  by  this  evidence  none 
the  less  because  in  proving  a  fact  necessarily  relevant  to 
the  plaintiff's  claim  *vou  must  necessarily  prove  [110 
matters  also  prejudicial  to  the  conduct  of  the  defendants. 
And  in  this  case  it  seems  to  me  that  the  evidence  was  clearly 
admissible  for  the  purpose  of  proving  the  agency  of  Howard. 
[His  Lordship  related  the  substance  of  the  evidence  as  here- 
.mbefore  set  out.]  It  was  surely  cogent  evidence  to  show  that 
this  man  Howard,  whom  no  one  ever  saw,  was  Wood  ;  that 
Wood  was  an  agent  of  the  company;  that  the  mode  in  which 
he  transacted  this  business  was  well  known  to  its  directors ; 
and  that  the  company  in  case  after  case  benefited  by  his 
frauds ;  and  thus  his  agency,  and  the  communication  be- 
tween him  and  the  company  in  the  particular  case  under 
discussion,  was  established  in  the  ordinary  way,  by  proving 
repeated  acts  of  agency. 

For,  directly  it  is  shown  that  Howard  was  the  person 
represented  by  the  six  or  seven  different  names,  and  that 
for  a  number  of  years  and  under  those  names  this  business 
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was  conducted  for  the  benefit  of  the  company,  who  received 
the  money  and  passed  it  to  their  account  in  the  bank,  I  think 
it  vain  to  contend  that  such  evidence  is  not  admissible  as 
evidence  of  the  agency  of  Howard.  That  is  one  ground  of 
admissibility.  But  agency  would  not  be  sufficient,  because 
this  being  an  action  against  the  company,  the  plaintiff  must 
show  that  the  fraudulent  acts  of  the  agent  were  either  done 
with  the  knowledge,  or  at  least  in  the  service  of  the  company, 
and  were  acts  of  which  the  company  got  the  benefit.  This 
second  point  is  shown  by  the  same  evidence  which  estab- 
lishes the  first.  There  remains  the  point  whether  those  acta 
were  fraudulent  in  fact.  Was  the  act  in  this  particular 
case  of  that  character?  The  observation  of  my  Brother 
Lindley  is  irresistible ;  suppose  this  transaction  with  the 
plaintiff  had  stood  alone,  no  one  would  say  that  it,  while 
isolated,  was  conclusive,  or  even,  perhaps,  very,  strong  evi- 
dence of  fraud  on  the  part  of  the  company,  but  when  it  ap- 
pears that  the  person  passing  under  the  different  names  was 
one  and  the  same  agent,  and  that  the  character  of  his  acts 
must,  from  their  repetition  and  the  way  in  which  they  were 
disguised,  have  been  known  to  the  defendants,  and  that  tlie 
acts  all  ended  in  the  getting  of  money  from  persons  without 
the  least  corresponding  benefit  to  them,  I  think  it  is  proved 
that  the  acts  were  fraudulent  in  their  nature  ;  and  then  the 
two  points  which  the  plaintiff  had  to  make  out,  viz.,  that 
111]  Howard  was  the  *agent  who  committed  the  frauds, 
and  that  by  those  frauds  obtained  money  which  the  com- 

{)any  had,  and  by  which  thev  benefited,  are  made  out. 
^'or  the  reasons  already  stated  by  my  Brothers  Lindley  and 
Grove,  I  think  that  the  case  does  not  fall  within  the  rule 
excluding  re^  inter  alios  acta;  the  facts  given  in  evidence 
were  so  in  one  sense,  but  they  were  not  tendered  for  the  pur- 
pose of  prejudice;  they  were  tendered  to  make  out  the 
necessary  links  in  the  chain  of  the  plaintiff's  proof  in  this 
action.  If  so,  are  they  within  the  authority  of  Blake  v.- 
Albion  Life  Assurance  Society? {^)  I  do  not  think  they 
are.  It  has  been  admitted  in  argument  that  the  decision  of 
that  case  is  one  with  which  no  one  can  be  dissatisfied.  Cer- 
•  tain  paragraphs  were  struck  out  from  the  claim,  and  I  think 
rightly  struck  out,  and  they  will  be  seen  to  be  open  to  the  ob- 
jection that  they  contain  statements  of  res  inter  alios  acta^ 
without  any  attempt  to  connect  the  res  inter  alios  acta  with 
the  necessary  links  in  the  proof  of  res  inter  partes  acta 
which  have  to  be  proved.  The  language  of  the  two  judges 
who  fir^  expressed  their  opinions  in  that  case  might,  per- 

O  46  L.  J.  (C.P.),  668. 
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haps,  have  been  more  cautionsly  expressed,  but  regard 
must  be  had  to  the  subject  then  before  the  court  and  the 
terms  of  the  paragraphs.  I  do  not  think  that  the  decision 
need  bear  on  this.  If  it  did  I  should  be  the  first  to  withdaw 
from  it.  Indeed,  al  one  time  I  thought  it  might  bear  the 
construction  put  on  it  by  Mr.  M'Intyre,  and  did  not  hesi- 
tate to  say  that  if  so  it  was  wrong,  and  ought  not  to  be 
followed.  But  I  think  that  a  more  lenient  interpretation 
which  has  already  been  hinted  at,  and  of  which  the  words 
are  at  least  patient,  may  be  put  upon  it  when  the  decision 
is  hereafter  cited.  I  think  this  evidence  was  properly  re- 
ceived, and  that  the  rule  should  be  discharged. 

Rule  discharged. 

Solicitor  for  plaintiff :  /.  JRobinson, 

Solicitors  for  defendants:  Phelps^  Bennett  &  Woodforde. 


[4  Common  Pleas  Division,  118.] 
Feb.  2,  IS'/O. 

[in  the  court  of  appeal.] 

*The  Lontdon  and  Brighton  Railway  Company    [118 
V.  Watson  (*). 

Railteap  Compdfiy — By-law,  Validity  of — Passenger  travelling  toithotU  a  Ticket — Penally 
^Railway  Clauses  Cansolidaion  Act,  1845  (8  Vict,  c,  20),  ss.  108,  109,  145. 

A  by-Uw  of  a  railway  company  proyided  tbat  "  any  passenger  travellinj^  without 
a  ticket,  or  failing  or  refusing  to  show  or  deliver  up  his  ticket "  to  any  duly  author- 
ized servant  of  the  company  when  required  to  do  so,  "  shall  be  required  to  pay  the 
fare  from  the  station  whence  the  train  originally  started  to  the  end  of  his  journey." 

By  8.  1 09  of  the  Railway  Clauses  Consolidation  Act,  1 845  (8  Vict.  c.  20),  by-laws 
are  authorized  to  be  made,  and  by  s.  145  penalties  for  forfeitures  imposed  by  by-laws 
are  recoverable  before  Justices  : 

Beld,  that  the  above  by-law  did  not  create  a  debt  recoverable  in  a  court  of  civil 
jurisdiction. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division 
in  favor  of  the  defendant  (•). 

Action  by  the  plaintiffs  to  recover  from  the  defendant  the 
balance  of  a  railway  fare  from  New  Croydon  to  Lower  Nor- 
wood, two  stations  on  the  plaintiffs'  railway. 

The  defendant  was  a  second  class  passenger  on  the  plain- 
tiffs' railway  from  Norwood  Junction  to  Lower  Norwood, 
and  travelled  without  having  taken  any  ticket.  On  his  ar- 
rival at  Lower  Norwood  he  was  unable  to  produce  and  give 
np  his  ticket,  but  offered  to  pay  the  fare  from  Norwood 
Junction  to  Lower  Norwood.  This  was  refused  by  the  plain- 
tiffs' ticket  collector,  who  demanded  the  fare  from  New 

(M  Affirming,  ante,  p.  277.  («)  8  C.  P,  D.,  429. 

30  Eng.  Rep,  65 
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Croydon  to  Lower  Norwood,  New  Croydon  being  the  station 
whence  the  train  originally  started. 
The  plaintiffs  relied  on  the  following  by-law : 
By-law  No.  1.  No  passenger  will  te  allowed  to  enter  any 
carriage  used  on  the  railway  or  to  travel  therein  upon  any 
railway,  unless  furnished  by  the  company  with  a  ticket 
specifying  the  class  of  carriage  and  the  stations  for  convey- 
ance between  which  such  ticket  is  issued.  Every  passenger 
shall  show  and  deliver  up  his  ticket  (whether  a  contract  or 
119]  season  ticket,  or  otherwise),  to  any  *duly  authorized 
servant  of  the  company  whenever  required  to  do  so  for  any 
purpose.  Any  passenger  travelling  without  a  ticket,  or  fail- 
ing or  refusing  to  show  or  deliver  up  his  ticket  as  aforesaid, 
shall  be  required  to  pay  the  fare  from  the  station  whence  the 
train  originally  started  to  the  end  of  the  journey. 

1878.  Dec.  20.    Jeune,  and  T.  Mosley,  for  the  plaintiffs. 
Macmorran^  and  MacasTcie^  for  the  defendant. 

Cut.  adv.  tvlt 

Feb.  1.  The  judgment  of  the  Court  (Bramwell,  Brett,  and 
Cotton,  L.J  J.,)  was  delivered  by 

Bramwell,  L.J.:  If  the  sum  claimed  in  this  case  is  a 
penalty,  it  is  not  recoverable  in  the  county  court  nor  else- 
where than  before  justices,  as  provided  by  8  &  9  Vict.  c.  20, 
s.  145.  For  it  is  the  case  of  a  liability  created  by  statute, 
with  a  special  provision  for  its  enforcement,  and  with  pro- 
visions inconsistent  with  there  being  a  concurrent  jurisdic- 
tion in  the  ordinary  courts,  see  s.  151 :  Cates  v.  KnigM  ('). 
Accordingly  it  was  argued  for  the  plaintiffs  that  it  was  a  fare 
and  not  a  penalty,  and  thereupon  recoverable  not  before 
justices  as  a  penalty,  but  as  a  debt  in  the  county  court.  I 
am  of  opinion  that  it  is  not  a  debt,  that  the  plaintiffs  have 
no  power  to  create  such  a  debt.  The  statute,  see  s.  109, 
gives  power  to  enforce  by-laws  only  by  a  penalty  against 
the  offender.  We  have  no  doubt  that  a  railway  company 
may  demand  and  insist  on  payment  before  taking  a  passen- 
ger, and  that  if  they  give  him  credit  for  his  fare  they  may 
insist  on  any  sum  they  think  fit,  and  if  he  agrees  to  it  that 
would  be  a  valid  debt,  and  recoverable  as  sucn.  But  if  the 
passenger  does  not  agree  to  it  he  may  indeed  be  a  trespasser 
HI  getting  into  the  carriage,  and  liable  to  damages  as  such, 
or  they  may  waive  the  tort  and  recover  the  fare  on  the  ji/xiTi- 
tum  mei'uH  scale ;  but  they  cannot  fix  and  insist  on  a  fare 
at  their  pleasure.  In  this  case  it  is  only  Irf.,  but  if  they  can 
fix  it  at  their  pleasure  they  might  make  it  5^.  or  £5.     They 

0)  8  T.  R.,  442,  and  see  Lord  Coleridge,  C.J.,  3  C.  P.  D.,  at  p.  482;  ante,  p.  277. 
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have  not  sued  for  a  trespass  or  tort,  but  for  a  fare.  They 
have  not  shown,  and  of  course  could  not  show,  that  the 
defendant  ought  to  pay  more  than  the  *ordinary  [120 
fare,  consequently  they  fail,  and  the  judgment  should  be 
affirmed. 

My  Brother  Brett  wishes  to  add  to  this,  that  in  his  opin- 
ion the  claim  is  based  on  that  which  is  repugnant  to  the 
statute,  inasmuch  as  the  statute  only  authorizes  the  exact- 
ing of  an  additional  sum  in  the  case  of  fraudulent  conduct. 
Cotton,  L.  J.,  and  myself  desire  it  to  be  understood  that  we 
express  no  opinion  either  one  way  or  the  other  on  that 
matter. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  Norton^  JRose  &  Brewer, 
Solicitor  for  defendant :  H,  J.  Smith. 

Plaintiff  having  paid  for  passage  over  one  of  defendants'  cars  below,  and  paid 

defendants'  roate  of  street  railway,  was  fare  to  sach  intermediate  point,  and  at 

given  at  an  intermediate  point  thereon,  a  plads  above  said  point  tendered  the 

in  return  for  an  additional  sum  paid  conductor  the  ticket,  which  was  not 

bj  him,  a  ticket  on  which  were  these  accepted,  and  on  his  refusal  to  again 

words  :  *•  Tliird  Avenue  Railroad  Com-  pay  fare,  he  was  ejected  from  the  car  : 

pany.  Good  only  from  Sixty-fifth  Street  Held,  that  in  the  absence  of  knowledge 

up  to  Yorkville  and  Harlem  for  a  con-  by  the  plaintiff  of  any  rule  limiting 

tinuous  ride.     By  order  of  the  Presi-  his  rights  under  said  ticket,  the  com- 

dent."  The  ticket  was  indorsed.  "Con-  pany  was  liable  for  the  above  act  of  its 

ductor's  check,  July  6, 1878."    Plaintiff  servant :  McMahon  r>.  Third  Av.  R.  R. , 

did  not  then  use  the  ticket,  but  after-  47  N.  Y.  Super.  Ct.  R.,  282. 
wards  and  on  the  same  day  he  entered 


[4  Common  Pleas  Division,  125.] 
March  6,  1879. 

*Harri8  V.  Warre.  [125 

PUadinff — Claim — Ijibel — Defamatory   Words   not   set  out — Afalidotts  Prosecution — 
Charge  to  Police — Demurrer — Judicainre  Act,  Order  xix,  jRules  4,  24. 

A  claim  alleged  that  the  defendant  wrote  and  sent  to  a  chief  constable  letters  charg- 
ing the  plaintin  with  a  murder,  and  required  his  arrest :  also,  that  the  defendant  sent 
to  a  superintendent  of  police  charging  the  plaintiff  with  the  murder,  and  required 
his  arrest;  and  that  the  superintendent,  in  consequence,  endeavored  to  arrest  the 
plaintiff  on  several  occasions,  but  was  unable  to  meet  with  him ;  that  the  defendant 
bad  no  reasonable  or  probable  cause  for  making  the  charge,  and  the  same  was  false, 
and  made  maliciously  and  with  intent  to  injure  the  plaintiff,  whose  credit  and  repu- 
tation were  thereby  injured. 

On  demurrer: 

Held,  that  the  claim  was  bad ;  because,  if  it  was  for  libel  or  slander,  the  defama- 
tory words  were  not  set  out,  as,  even  in  pleading  under  the  Judicature  Act,  they 
ou|^ht  to  be ;  if  for  malicious  prosecution,  Qone  had  been  instituted  before  a  judicial 
officer. 
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Claim  :  that  the  plaintiJS  was  a  farmer,  and  the  defendant 
a  rector  in  Somersetshire. 

In  June,  1878,  Frederick  Merry,  a  packer  in  the  employ 
of  the  Great  Western  Railway  Company,  was  found  dead 
on  the  railway  between  Taunton  and  Watchet,  and  at  the 
inquest  held  on  the  body  of  Merry  a  verdict  of  accidental 
death  was  returned. 

The  defendant  subsequently  wrote  and  sent  to  the  chief 
constable  of  the  county  letters  in  which  he  charged  the 
plaintiff  with  having  been  concerned  in  or  guilty  of  the 
murder  of  the  said  Frederick  Merry,  and  required  the  chief 
constable  to  cause  the  plaintiff  to  be  arrested  on  such  charge. 

The  defendant  also  sent  to  the  superintendent  of  police 
for  the  district  wherein  the  plaintiff  resided,  and  charged 
the  plaintiff  with  having  been  guilty  of  the  murder,  and 
required  the  superintendent  to  arrest  the  plaintiff  upon  the 
said  charge. 

The  superintendent  of  police,  in  consequence  thereof,  en- 
deavored himself  to  arrest  the  plaintiff,  and  directed  a  police 
constable  to  proceed  to  the  plaintiff's  residence  and  to  arrest 
and  detain  the  plaintiff  upon  the  said  charge  of  murder  so 
made  against  him  by  the  defendant. 

The  police  constable  accordingly  on  several  occasions  went 
126]  to  *the  plaintiff's  residence  and  endeavored  to  arrest 
him,  and  would  have  done  so  but  that  he  was  unable  to  meet 
with  the  plaintiff. 

The  defendant  had  no  reasonable  or  probable  cause  for 
making  the  said  charge,  and  the  same  was  false,  and  was 
made  by  the  defendant  maliciously  and  with  intent  to  injure 
the  plaintiff. 

By  reason  of  the  said  wrongful  and  malicious  acts  of  the 
defendant  the  plaintiff's  credit  and  reputation  had  been 
greatly  injured,  and  the  plaintiff  had  suffered  great  loss  and 
injury. 

The  plaintiff  claimed  £1,000  damages. 

Demurrer,  on  the  ground  that  no  prosecution  of  any  kind 
was  shown,  and  that  if  the  plaintijff  meant  to  complain  of 
libel  or  slander  the  words  ought  to  have  been  set  out,  and 
on  other  grounds  sufficient  in  law  to  sustain  the  demurrer. 

Bray^  for  the  defendant :  First.  If  the  claim  is  for 
libel  it  is  bad,  because  the  defamatory  words  are  not  set 
out.  The  authorities  establishing  this  proposition  have 
been  lately  reviewed  and  confirmed  in  Bradlaugh  v.  The 
Queen  (*) ;  that,  indeed,  was  a  criminal  case,  but  there  is  no 
difference  between  civil  and  criminal  pleading  in  this  respect. 

(»)  8  Q.  B.  D.,  607;  28  Eng.  B.,  482. 
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Amongst  those  cases  were  Cook  v.  Cox  (*),  an  action  for  slan- 
der; and  Wright  v.  Clements ^\  an  action  for  libel.  ''la 
actions  for  libel,"  said  Lord  Tenterden,  "the  law  requires 
the  very  words  of  the  libel  to  be  set  out  in  the  declaration, 
in  order  that  the  court  may  judge  whether  they  constitute  a 
ground  of  action  ;  and  unless  a  plaintiff  professes  so  to  set 
them  out,  he  does  not  comply  with  the  rules  of  pleading": 
Wright  V.  Clements  (•).  The  Common  Law  Procedure  Acts 
made  no  difference,  but  merely  disposed  of  prefatory  aver- 
ments in  libel.  Nor  have  the  Judicature  Acts  or  Orders 
altered  the  law.  Order  xix,  Rule  24,  allows  documents  to 
be  abstracted  in  pleading  "unless  the  precise  words  of  the 
document  or  any  part  thereof  are  material."  But  here  they 
are  material,  and  therefore  within  the  exception. 

Secondly.  If  the  claim  is  for  malicious  prosecution,  it  does 
not  allege  the  necessary  facts  to  support  the  action,  which 
cannot  lie  unless  proceedings  have  been  taken  before  a  judi- 
cial oflBcerf  Austin  v.  Bowling  {% 

*[LoRD  Coleridge,  C.  J.,  cited  Starkie  on  Slander  [127 
and  Libel,  2d  ed.,vol.  i,  p.  446 :  '*  The  declaration  must  show : 
Ist.  A  prosecution  instituted  and  determined.  2dly.  That 
the  defendant  acted  maliciously  and  without  probable  cause 
in  the  prosecution  of  a  false  charge.  3dly;  The  damage 
resulting  to  the  plaintiff."] 

Petheram^  for  the  plaintiff:  First.  If  no  right  of  action 
is  stated  in  the  claim  it  discloses  a  wrong  without  a  remedy. 
A  letter  containing  a  charge  of  murder  is  written  to  the 
police,  and  has  its  effect.  But  the  plaintiff  cannot  get  sight 
of  the  words  in  the  letter.  He  therefore  states  the  substance. 
Surely  that  claim  will  be  made  out  if  the  superintendent 
when  called  as  a  witness  at  the  trial,  although  he  may  have 
destroyed  the  letter  and  forgotten  the  words,  states  that 
they  amounted  to  a  charge  of  murder. 

[Lord  Coleridge,  C.J.:  A  similar  case  came  before  us 
where  the  recipient  of  a  libellous  letter  would  not  disclose 
the  contents  to  the  plaintiff,  who  thereupon  asked  us  to 
order  its  production.  We  could  only  say  that  the  plaintiff 
must  declare  as  best  he  could,  and  if  there  was  a  variance 
between  the  libel  laid  in  the  declaration  and  the  words 
proved  at  the  trial,  he  must  request  the  judge  to  amend  it] 

The  Judicature  Act,  Order  xix.  Rule  4,  has  removed  the 
necessity  for  setting  out  the  exact  words :  "Every  pleading 
shall  contain  as  concisely  as  may  be  a  statement  of  the 
material  facts  on  which  the  party  pleading  relies."     The 

(')  3  M.  «fe  S.,  110.  (8)  8  B.  A  Aid.,  at  p.  506. 

0  3  B.  A  Aid.,  503.  (^)  Law  Kep.,  5  C.  P.,  534. 
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''material  facts"  are  stated  in  this  claim,  viz.,  that  the  de- 
fendant wrote  a  letter  charging  the  plaintiff  with  murder. 

[Lord  Coleridge,  C.J.:  In  a  libel  the  words  used  are 
the  ''material  facts,"  and  the  words  used  here  may  not  have 
amounted  to  any  such  charge. 

Denman,  J.:  It  would  be  very  inconvenient  if  a  plaintiff 
might  allege  that,  according  to  his  construction,  a  certain 
letter  was  a  libel,  without  giving  the  court  an  opportunity 
of  judging  whether  it  was  so  or  not.] 

That  the  letter  in  question  charged  murder  is  admitted  by 
the  demurrer. 

Secondly.  The  claim  alleges  that  the  defendant  malicionsly 
put  the  law  in  motion  against  the  plaintiff  whereby  he  was 
pursued  and  damnified.  This  is  a  cause  of  action,  although 
128]  there  was  no  *malicious  prosecution  or  malicious  ar- 
rest because  the  plaintiff  escaped. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  de- 
murrer must  be  allowed.  For  the  purposes  of  this  decision 
I  will  assume  that  an  improper  thing  has  been  done  by  the 
defendant  of  which  the  plaintiff  complains,  first,  alleging  a 
libel,  and,  secondly,  malicious  prosecution.  With  respect 
to  the  latter,  his  learned  counsel  admits  that  according  to 
established  rules  the  statement  of  claim  does  not  disclose  a 
ground  of  action.  No  prosecution  was  instituted  and  deter- 
mined. As  to  the  libel  the  claim  is  in  most  general  terms. 
It  is  conceded  that  this  is  an  entirely  new  form  of  pleading, 
and  that  heretofore,  both  in  slander  and  libel,  it  was  usual 
to  set  out  the  words,  according  to  a  rule,  not  merely  techni- 
cal, but  founded  on  the  substantial  reason,  stated  by  the 
judges  of  authority  to  be  that  the  defendant  is  entitled  to 
know  the  precise  charge  against  him  and  cannot  shape  bis 
case  until  he  knows.  In  libel  and  slander  everything  may 
turn  on  the  form  of  words,  and  in  olden  days  plaintiffs  con- 
stantly failed  from  small  and  even  unimportant  variance 
between  the  words  of  the  libel  or  slander  set  out  in  the 
declaration  and  the  proof  of  them.  For  a  long  time  it  has 
been  held  to  be  enough  to  prove  the  substance  of  the  words 
alleged  in  the  declaration,  but  if  there  was  difference  between 
both  the  form  and  substance  of  the  words  alleged,  and  of 
the  words  proved,  the  defendant  was  entitled  to  succeed. 
In  libel  and  slander  the  very  words  complained  of  are  the 
facts  on  which  the  action  is  grounded.  It  is  not  the  fact  of 
the  defendant  having  used  defamatory  expressions,  but  the 
fact  of  his  having  used  ^7^o55  defamatory  expressions  alleged, 
which  is  the  fact  on  which  the  case  depends. 

I  find  it  laid  down  in  a  book  of  the  highest  authority  that, 
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"it  has  long  been  settled  that  the  declaration  or  indictment 
must  profess  to  set  out  the  very  words  published,  and  that 
it  is  not  suflBcient  to  describe  them  by  their  usual  substance 
and  effect:'^  Starkie's  Law  of  Slander  and  Libel,  2d  ed., 
vol.  i,  p.  362.  That  doctrine  was  so  stated  many  years  ago. 
It  was  lately  reaflBrmed  by  the  decision  of  the  Uourt  of  Ap- 
peal in  language  not  less  strong.  Such,  then,  was  the  gen- 
eral law,  and  Mr.  Petheram  *aamits  that  before  the  [129 
Judicature  Act  his  contention  would  not  have  been  sus- 
tained ;  but  he  says  that  Order  xix,  Rule  4,  enables  him  to 
claim,  as  he  has  done  in  this  case.  The  rule  declares  that 
"every  pleading  shall  contain,  as  concisely  as  may  be,  a 
statement  of  the  material  facts  on  which  the  party  pleading 
relies,  but  not  the  evidence  by  which  they  are  to  be 
proved.  ..."  I  agree  with  him  that  we  are  bound  by  that 
rule,  but  for  the  reasons  already  given  I  think  the  words 
alleged  to  be  libellous  are  the  "material  facts"  in  the  pres- 
ent case.  Moreover,  the  conclusion  of  the  rule  is:  "Forms 
similar  to  those  in  Appendix  C.  hereto  may  be  used."  I 
turn  then  to  the  Appendix  C.  and  find  no  form  of  claim  in 
Libel  or  Slander.  Therefore  I  think  the  Judicature  Act 
leaves  the  law  as  it  stood  with  respect  to  setting  out  the  de- 
famatory words  in  those  actions ;  and  that  the  claim  is  bad 
on  demurrer. 

Denman,  J.:  I  am  entirely  of  the  same  opinion,  and  will 
only  add  that  Order  xix.  Rule  24,  cited  by  Mr.  Petheram, 
seems  not  to  aid  his  argument,  for  here  the  defamatory 
words  are  material,  and  the  case  comes  therefore  within  the 
exception  to  the  rule.  According  to  all  the  decisions  in 
ancient  and  modern  times,  the  words  are  most  material  in 
actions  for  libel  and  slander. 

Leave  to  amend  within  a  fortnight  on  payment 
of  costs  ^  or  judgment  for  the  defendhmL 

Solicitors  for  plaintiflf :  WhitaJcer  &  Woolbert. 

Solicitors  for  defendant :  Torr^  JanewaySy  Torr  &  Orihhle. 
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[4  Common  Pleas  Division,  180.] 

March  Y,  1879. 

130]  *DOLPHIN    V.    LaYTON. 

County  Court — GamisJunerU — Attachment  of  Money  in  the  Honda  of  die  Covrt 

The  proceeds  of  a  judgment  paid  into  the  county  court  are  not  attachable  by  means 
of  a  garnishee  summons  at  the  suit  of  a  third  person  as  "  a  debt/'  due  from  the  r^s- 
trar  of  the  court  to  the  judgment  debtor. 

Appeal  from  the  county  court  of  Worcestershire  holden 
at  Bromsgrove. 

1.  At  a  court  holden  at  Bromsgrove  on  the  9th*  of  Janu- 
ary, 1878,  Mark  Layton  recovered  against  James  Chapman 
a  judgment  for  debt  and  costs  amounting  to  £11  3^.  At  the 
same  court  George  Dolphin  recovered  a  judgment  against 
the  same  Mark  Layton  for  £16  14^.  6d.  debt,  and  £5  3^.  7d. 
costs. 

2.  On  the  22d  of  January,  1878,  and  before  the  issuing  of 
the  garnishee  summons  next  hereinafter  mentioned,  Chap- 
man paid  the  sum  of  £11  3^.  into  court  into  the  hands  of  the 
registrar,  in  satisfaction  of  the  judgment  against  him. 

3.  On  the  22d  of  February,  1878,  Dolphin  sued  out  a  gar- 
nishee summons  against  Thomas  Scott,  the  registrar  of  the 
court,  to  recover  the  £11  3*.  paid  into  his  hands  bv  Chap- 
man in  satisfaction  of  Layton' s  judgment,  claiming  that  sum 
as  money  received  by.  Scott  to  the  use  of  Layton,  or  as 
money  holden  by  Scott  as  trustee  for  Layton  absolutely. 

4.  Scott,  the  registrar,  appeared  and  submitted  to  the 
judgment  of  the  court;  but  Mr.  Simmons,  who  had  been 
Lay  ton's  solicitor  in  the  proceedings  against  him,  intervened, 
and  claimed  the  fund  in  court  as  assignee  of  Layton. 

6.  Simmons,  the  intervener,  made  two  points, — first,  he 
relied  upon  his  title  under  the  assignment,  which,  he  con- 
tended, being  prior  in  date  tothe  garnishee  summons  against 
Scott,  overrode  the  title  of  Dolphin  thereunder, — and,  sec- 
ondly, he  argued  that  the  proceedings  were  misconceived, 
and  that  a  garnishee  summons  did  not  lie  against  Scott,  the 
registrar,  who  could  not  be  said  to  be  Layton' s  debtor  by 
reason  of  the  payment  of  the  money  into  court  to  Layton's 
credit. 

6.  The  judge  of  the  county  court  decided  that  the  alleged 
131]  *assignment  to  Simnions  was  void  within  the  statute 
of  Elizabeth  (13,  c.  5) ;  and  no  question  is  to  be  raised  upon 
that  part  of  his  decision. 

7.  He  further  decided  that,  assuming  Simmons  to  have 
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under  the  cireamstances  a  locus  standi  to  dispute  the  lia- 
bility of  the  registrar  to  proceedings  by  garnishee  summons, 
such  a  summons  did  lie  against  him,  as  being  quoad'  hoc 
the   banker    of    Layton  (*) :    *but  upon   this  point    [132 


Q)  The  jad^fment  of  the  county  court 
judi^t?  was  as  follows : 

Thia  wns  a  pirnlshee  summons  ad- 
journed from  the  last  court,  claiming 
aguinat  Mr.  Scott,  the  registrar  of  the 
cuurt,  a  sum  of  £11  3«.  paid  into  court 
by  one  James  Chapman  in  an  action  at 
the  suit  of  one  Jjayton,  in  which  judg- 
ment watf  recovered  on  the  9th  of  Jan- 
uary last.  At  the  same  court  Dolphin, 
the  plaintiff  in  these  proceedings,  recov- 
ered a  judgment  against  Layton  for  £16 
\As.  6<21  and  £6  Zn,  Id.  costs,  and  he  now 
seeks  to  have  the  funds  in  the  hands  of 
Mr.  Scott  applied  in  part  satisfaction  of 
this  judgment  Mr.  Scott  shows  no  cause 
against  the  summons,  and  submits  to  the 
order  of  the  C4>urt;  but  the  summons  was 
opposed  by  Mr.  Simmons,  the  debtor 
l^y ton's  solicitor,  who  claims  under  an 
assis^nment  of  Layton's  judgment  debt 
alleged  to  have  been  made  to  him  last 
court  day.  In  support  of  his  claim  he 
raised  two  points, — first,  that  the  pro- 
ceedings were  misconceived,  and  that  no 
proceedings  by  way  of  attachment  of  the 
debt  lay  against  Mr.  Scott  as  registrar, — 
and.  secondly,  that,  if  Mr.  Scott  was  lia- 
ble to  proceedings  by  attachment,  his 
own  title  as  assignee,  which  accrued  prior 
to  the  issue  of  the  present  summons,  over- 
r<ide  that  of  the  judgment  creditor.  Dol- 
phin. 

The  first  of  these  two  points  is  one  of 
very  general  importance;  and,  although 
it  may  be  questionable  whether  it  lies  in 
Mr.  Simmons's  mouth  to  raise  it,  I  have 
pr<*ferred  to  consider  and  decide  it,  in 
order  to  settle, — at  least  within  the  am- 
bit of  my  own  circuit, — a  point  on  which, 
I  believe,  differences  of  opinion  have  pre- 
vailed, and  on  which,  so  far  as  I  am 
aware.  I  can  derive  no  assistance  from 
authority. 

It  is  objected  that  the  registrar  would 
only  be  liable  to  proceedings  by  garnishee 
summons  if  he  were  liable  at  law  to  the 
jutlfipnent  creditor  in  an  action  for  money 
had  and  received,  and  that  he  is  not  so 
liable,  beinic  a  trustee  only,  or,  at  most, 
a  mere  holder  of  the  money  as  officer  of 
the  court.  I  do  not  stop  to  consider  how 
far  tlie  first  of  these  objections  is  affected 
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by  the  fusion  of  law  and  eouity  effected 
by  the  Judicature  Acts,  ana  how  far  an 
equitable  debtor  may  be  rendered  liable 
to  a  judgment  creditor  of  his  equitable 
creditor  for  the  balance  which  on  taking 
a  proper  account  might  appear  to  be  in 
his  hands ;  because  I  am  of  opinion  tliat 
previously  to  the  Judicature  Act  the  re- 
gistrar would  have  been  liable  at  the  suit 
of  the  judgment  creditor  (?)  to  an  action 
for  money  had  and  received.  The  money 
in  his  hands  ex  equo  et  bono  belongs  to 
somebody,  not  himself.  To  whom,  then, 
does  it  belong?  Not  to  the  execution 
debtor,  surely,  who  has  divested  himself 
of  all  title  to  it  by  paying  it  into  court, 
not  to  be  holden  on  his  behalf,  but  in 
satisfaction  of  the  judgment.  Then,  does 
it  belong  to  the  execution  creditor  ?  It 
Is  said  that  it  does  not,  because  there  has 
been  no  assent  by  the  registrar  to  hold 
on  his  behalf.  But  I  do  not  agree  with 
this  view.  By  accepting  it  as  paid  in  ab- 
solutely in  satisfaction  of  the  debt,  with 
notice  of  the  purpose  for  which  it  is  in- 
tended, viz.,  for  payment  to  the  judgment 
creditor,  the  registrar  assents  to  hold  it 
to  his  credit,  and  as  his  banker ;  and  the 
case  is  like  that  of  an  ordinary  banker 
receiving  money  to  the  credit  of  a  cus- 
tomer from  a  stranger,  in  which  case  there 
is  no  doubt  that -the  customer  could  and 
that  the  stranger  could  not  sue  the  banker 
for  improperly  detaining  the.  money,  in 
an  action  for  money  had  and  received. 

These  observations  do  not,  of  course, 
apply  to  the  ease  where  a  debtor,  disput- 
ing the  validity  of  a  judgment,  pays  the 
debt  and  costs  into  court  with  notice  to 
the  registrar  not  to  part  with  them  with- 
out the  order  of  the  court.  By  this 
notice  the  debtor  shows  that  he  retains  an 
interest  in  the  fund,  and  rebuts  the  infer- 
ence which  arises  from  an  unconditional 
payment  in  satisfaction  of  the  judgment 
debt.  In  such  a  case,  if  an  action  were 
expressly  brought  against  Jiim  for  money 
had  and  received,  the  court  has  the 
remed}'  in  its  own  hands  by  staying  the 
proceedings.  So  far,  therefore,  as  re- 
gards the  character  in  which  the  regis- 
trar holds  the  money,  I  see  no  objection 
to  these  proceedings. 
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(which  is  one  of  general  importance)  he  gave  leave  to  ap- 
peal. 

The  question  for  the  opinion  of  the  court  was:  1.  Whether 
a  proceeding  by  way  of  garnishee  summons  could  under  the 
circumstances  above  stated  be  maintained  by  Dolphin  against 
Scott. 

March  7.  Cyril  Dodd,  for  the  appellant :  To  warrant  a 
proceeding  of  this  sort,  there  must  be  a  debt  due  from  the 
garnishee  to  the  debtor,  in  respect  of  which  the  latter  might 
have  maintained  an  action  against  the  former,  see  17  &  18 
Vict.  c.  125,  s.  61,  which  with  the  other  provisions  of  the 
Common  Law  Procedure  Acts  relating  to  garnishment  is  in- 
corporated into  the  county  court  jurisdiction  by  Orders  in 
Council  (*) ;  and  see  the  County  Court  Orders  of  1875,  Order 
XXIV,  Rule  3,  which  shows  clearly  that  there  can  be  no  gar- 
nishment in  the  county  court  except  in  respect  of  a  debt  tot 
which  the  judgment  debtor  might  have  sued  out  a  plaint  in 
that  court  (").  This  is  in  fact  an  attempt  to  attach  money 
in  the  hands  of  the  court,  fot  which  there  is  no  warrant. 
[He  was  stopped.] 

The  plaintiflE  and  the  garnishee  were  not  represented. 

Lord  Coleridge,  C.J.:  I  am  clearly  of  opinion  that 
money  in  the  hands  of  the  registrar  as  an  officer  of  the 
133]  county  court  is  not  ^subject  to  process  of  attach- 
ment. The  appeal  must  be  allowed,  witn  the  usual  conse- 
quences. 

Denman,  J.:  I  am  of  the  same  opinion.  I  see  no  dis- 
tinction in  this  respect  between  the  registrar  of  a  county 
court  and  the  masters  of  one  of  the  superior  courts. 

Appeal  allowed^  with  costs. 

Solicitors  for  appellant :  Pitman  <fe  Lane^  for  W.  E.  Sim- 
mons, Birmingham. 

(»)  Poll.  C.  C.  Pr.,  8th  ed.,  211  n. 

(*)  See  the  form  of  plaint- note,  No.  100  of  the  Schedule  of  Forma. 

See  28  Eng.  R.,  196  note ;  High  on  judgment  creditor.     The  right  so  to 

Receivers,  g  151.  attach  is  not  affected  by  the  fact  that 

As  to  the  liability  of  a  sheriff  on  an  the  judgment  debtor  is  also  the  attach- 

f^xeciitjon.  where,  before  return  thereof,  ing  creditor. 

the  procttfils  of  the  execution  are  at-  Where  property  of  an  attachment 

tttClitd  in  a  silit  by  the  defendant  in  the  debtor  is  already  in  the  hands  of  the 

t*xecutifm   suit    against   the  plaintiff:  sheriff,    to   whom  the    attachment  is 

Parker  r.  Bradley,  46  N.  Y.  Superior  Issued,  no   formal    notice  or  levy  is 

Ct.  R.,  244.  necessary  to  subject  it  to  the  lien  of 

Jud^f^mt^iit  debts  and  moneys  collected  the  attachment:   Wehle  c.  Conner,  83 

on  0i£t*cijtion.  by  and  in  the  hands  of  a  N.    Y.,   231,   disapproving  Wilder  c 

ftherllf,  art"  liable  to  attachment  under  Bailey,  3  Mass.,  289,  Pollard  v.  Boss, 

L^rocesu  ii^ued  in  an  action  against  the  5  id.,  319. 
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Funds  in  the  official  control  of  re-  or  administrators  are  not  attachable, 
ceiveps  and  registers  in  chancery  can-  unless  otherwise  specially  directed  by 
not  be  attached  :  Sievers  v.  Woodbum,  *  statute  :  Pjm  «.  Morey,  1  Luzerne  Leg. 
etc..  43  Mich.,  275.  Reg.  Rep.,  860. 

So  moneys  in  the  hands  of  executors  • 


[4  Cbnmion  Pleas  Division,  189.] 
March  18,  1879. 
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SURANCE  Company. 

Marine  Policy— Right  of  Set-off  by  Ituurer9—Sl  db  82  Vict,  c.  86,  ».  1. 

In  an  action  by  the  assignee  of  a  policy  of  insurance,  the  insurers  are  entitled,  by 
virtue  of  31  <fr  82  Vict  c.  86,  s.  1,  to  set  off  a  debt  incurred  with  them  by  the  as- 
Fured  for  premiums  on  policies  effected  with  them  by  the  assured  prior  to  the  date 
of  the  assignment 

The  plaintiffs  are  merchants  in  London.  The  defendants 
are  an  insurance  company  carrying  on  business  at  West 
Hartlepool,  in  the  county  of  Durham. 

On  the  7th  of  April,  1876,  Anthony  Harris  &  Co.,  of 
Newcastle,  effected  a  policy  of  insurance  (in  the  usual  form) 
for  £300  on  a  cargo  of  coals  (and  cash  advances)  shipped 
oil  board  the  ship  Toivatar,  for  a  voyage  from  the  Tyne  to 
Genoa.  The  defendants  became  insurers  to  Harris  &  Co. 
for  £300.  Harris  &  Co.  were  at  the  time  of  the  making  of 
the  policy,  and  thence  up  to  the  date  of  the  agreement  here- 
inafter mentioned,  interested  in  the  coals  and  cash  to  the 
amount  of  all  the  moneys  by  them  insured  thereon,  and  the 

Eolicy  was  made  on  their  account  and  for  their  use  and 
enefit. 

On  the  22d  of  May,  1876,  the.  policy  was  assigned  by 
Harris  &  Co.  to  M.  L.  Questa,  of  Genoa;  on  the  30th  of 
the  same  month  it  was  assigned  by  Questa  to  Pas- 
torini  &  Co.,  of  Genoa;  and  on  the  10th  of  May,  1877,  it 
was  assigned  by  Pastorini  &  Co.  to  the  plaintiffs, — by  virtue 
of  which  assignments  all  the  right,  title,  and  interest  in  the 
policy  passed  to  the  plaintiffs. 

The  coals  were  duly  shipped  on  board  the  Toivatar  in  the 
Tyne,  to  be  carried  to  Genoa ;  and  whilst  on  her  voyage,  by 
perils  of  the  sea  the  goods  were  lost,  and  the  defendants 
settled  and  agreed  the  loss  as  a  total  loss.  Against  tlie 
claim  of  £300  the  defendants,  by  way  of  set  off  pleaded 
that  *'at  and  previous  to  the  date  of  the  writ  (August  24th, 
1877)  and  at  the  time  when  the  loss  in  the  statement  of 
claim  mentioned  arose,  Harris  &  Co.  were  and  they  still  are 
indebted  to  the  defendants  in  the  amount  of  £40  0^.  Ad.  in 
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respect  of  moneys  due  by  Harris  &  Co.  to  the  defendants 
for  premiums  on  policies  other  than  the  policy  in  the  state- 
140J  nient  of  *claiifi  mentioned,  effected  by  Harris  &  Co. 
with  the  defendants,"  and  the  defendants  claimed  to  set  oEE 
that  sum  against  an  equal  amount  of  the  plaintiffs'  claim, 
paying  the  balance  into  court. 

At  the  trial  before  Lord  Coleridge,  C.  J.,  at  the  last  sit- 
tings in  London,  the  plaintiffs  relied  upon  s.  1  of  31  &  32 
Vict.  c.  86,  which  enacts  that  '*  whenever  a  policy  of  insur- 
ance on  any  ship(*),  or  on  any  goods  in  any  ship,  or  on  any 
freight,  has  been  assigned  so  as  to  pass  the  beneficial  inter- 
est in  such  policy  to  any  person  entitled  to  the  property 
thereby  insured,  the  assignee  of  such  policy  shall  be  en- 
titled to  sue  thereon  in  his  own  name,  and  the  defendant  in 
any  action  shall  be  entitled  to  make  any  defence  which  he 
would  have  been  entitled  to  make  if  the  said  action  had 
been  brought  in  the  name  of  the  person  by  whom  or  for 
whose  account  the  policy  sued  upon  was  effected,"  and  con- 
tended that  the  words  *'any  defence"  were  confined  to  a 
defence  arising  on  the  policy  itself,  and  did  not  include  a 
set-off  or  any  defence  arising  dehors  the  policy.  On  the 
other  hand,  it  was  contended  that  the  object  of  the  enact- 
ment was,  as  its  title  expresses,  to  enable  the  assignee  to  sue 
on  the  policy  in  his  own  name,  instead  as  theretofore  in  the 
name  of  the  assignor,  but  not  to  alter  the  law  in  any  other 
respect. 

The  Lord  Chief  Justice  directed  a  verdict  for  the  defend- 
ants. 

Nov.  4,  1878.  Murphy^  Q.C.,  obtained  a  rule  for  a  new 
trial  on  the  ground  of  misdirection. 

Dec.  4.  Herschell^  Q.C.,  and  A.  L,  Smithy  showed  cause: 
There  is  no  reason  why  the  plain  words  of  the  statute  should 
be  limited  in  the  way  suggested.  If  Harris  &  Co.  had  sued, 
this  defence  would  clearly  have  been  open  to  the  defendants. 
There  is  no  hardship ;  for  the  assignees  of  the  policy  might 
have  given  notice  of  the  assignment. 

Murphy^  Q.C.,  and  Webs^^  Q.C.,  in  support  of  the  rule: 
The  contention  of  the  defendants  will  entirely  frustrate  the 
object  the  Legislature  had  in  view,  which  was,  to  facilitate 
the  remedies  of  the  assignee  of  a  policy,  and  to  prevent  the 
assignor  from  defeating  the  assignment  by  getting  credit 
upon  the  policy,  as  he  has  done  here.  Contracts  are  daily 
141]  made  for  the  purchase  of  cargoes  *'*  to  arrive,"  the 
vahm  of  which  materially  depends  upon  whether  they  are 

i})  This  provision  was  enacted  as  to  life  policies  by  SO  d^  31  Vict.  c.  144. 
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insured  or  not.  It  was  with  a  knowledge  of  the  existence 
of  this  practice  that  the  act  in  question  was  passed.  Unless 
the  defence  be  limited  to  those  which  arise  on  the  policy 
itself,  the  relief  which  the  Legislature  intended  to  afford  to 
assignees  will  wholly  fail. 

[They  further  contended  that  the  claim  here,  being  for 
unliquidated  damages,  could  not  be  the  subject  of  a  set-off, 
— citing  Gumming  v.  Forester  (*),  LucJcie  v.  Bus7tby{^\  King 
V.  Walker  ('),  and!  Arnould  on  Insurance,  6th  ed. ,  219.  This 
point,  however,  was  not  taken  at  the  trial  (*).] 

Cur.  adv.  vulL 

March  18.  The  judgment  of  the  Court  (Denman  and  Lo- 
pes, J  J.,)  was  delivered  by 

Lopes,  J.:  The  plaintiffs  are  merchants,  the  defendants 
underwriters.  The  action  is  brought  on  a  policy  of  insur- 
ance for  £300  effected  in  January,  1876,  by  Harris  &  Co.,  a 
firm  at  Newcastle,  on  a  cargo  of  coals,  and  cash  advances, 
shipped  on  board  the  Toivatar  for  a  voyage  from  the  Tyne 
to  Genoa.  The  defendants,  in  consideration  of  the  pre- 
mium, underwrote  the  policy  and  became  insurers  to  Har- 
ris &  Co. 

On  the  22d  of  May,  1876,  the  policy  was  assigned  by  Har- 
ris &  Co.  to  one  Questa,  of  Genoa,  and  on  the  30th  of  May, 
1876,  the  policy  was  further  assigned  by  Questa  to  Pastorlni 
&  Co.,  of  Genoa,  who.  on  the  10th  of  May,  1877,  assigned  to 
the  plaintiffs.  The  Toivatar  with  the  coals  and  cash  ad- 
vances was  by  the  perils  insured  against,  totally  lost. 

The  defendants  admitted  that  the  plaintiffs  were  entitled 

to  recover,  and  paid  the  £300  into  court,  except  the  sum  of 

'  £40,  which  the  defendants  contended  they  were  entitled  to 

set-off, — the  £40,  being  a  debt  due  to  the  defendants  from 

Harris  &  Co.,  incurred  in  1876. 

The  cause  was  tried  before  the  Chief  Justice  of  the  Com- 
mon Pleas,  in  London,  who  directed  a  verdict  for  the  de- 
fendants. A  rule  was  subsequently  obtained  for  a  new  trial, 
for  misdirection,  *the  ground  being  that  the  learned  [142 
judge  ought  to  have  told  the  jury  that  the  defendants  could 
not  set  off  this  £40  against  the  present  plaintiffs. 

The  question  we  have  to  consider  on  the  argument  of  this 
rule  is,  whether,  having  regard  to  the  provisions  of  the  act 
31  &  32  Vict.  c.  86,  this  set-off  can  be  pleaded  as  a  defence 
against  the  plaintiffs,  who  are  assignees  of  the  policy.  The 
act  is  intituled  '*An  act  to  enable  assignees  of  marine  poli- 

O  1  M.  &  S.,  494.  (»)  8  H.  <fe  C,  209. 

(*)  13  C.  B.,  864.  (4)  See  Order  xix,  r.  8. 
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cies  to  sue  thereon  in  their  own  names."  Sect.  1  is  as  fol- 
lows :  "  Whenever  a  policy  of  insurance  on  any  ship,  or  on 
any  goods  in  any  ship,  or  on  any  freight,  has  been  assigned 
so  as  to  pass  the  beneficial  interest  in  such  policy  to  any 
person  entitled  to  the  property  thereby  insured,  the  assignee 
of  such  policy  shall  be  entitled  to  sue  thereon  in  his  own 
name  ;  and  the  defendant  in  any  action  shall  be  entitled  to 
make  any  defence  which  he  would  have  been  entitled  to 
make  if  the  said  action  had  been  brought  in  the  name  of  the 
person  by  whom  or  for  whose  account  the  policy  sued  apon 
was  eflEected." 

It  is  contended  on  the  part  of  the  plaintiffs  that  "any  de- 
fence" is  confined  to  a  defence  arising  on  the  policy  itself, 
and  cannot  cover  or  include  a  defence  like  a  set-off,  or  in 
fact  any  defence  which  does  not  arise  upon  the  policy.  We 
are  unable  to  place  this  limited  meaning  on  the  word  ''de- 
fence" used  as  it  is  in  this  act  of  Parliament.  It  would  be 
doing  violence  to  the  plain  language.  Previously  to  the 
passing  of  the  act,  an  assignee  of  a  marine  policy  could  not 
sue  in  his  own  name :  he  must  have  sued  in  the  name  of  his 
assignor.  The  act  was  passed  to  remedy  this  evil ;  and, 
according  to  our  view,  the  Legislature  intended  to  leave  the 
law  in  all  other  respects  as  it  was.  It  was  intended  to 
enable  the  assignee  to  sue  in  his  own  name ;  but  the  defend- 
ant was  to  be  entitled  to  make  any  defence  to  the  action  of 
the  assignee  which  he  might  have  made  to  the  action  of  the 
assignor.  Before  the  act,  if  this  action  had  been  brougiit, 
as  it  must  have  been,  in  the  name  of  Harris  &  Co.,  the  de- 
fendants could  have  set  off  this  £40.  If  the  debt  set  off  had 
accrued  since  the  assignment,  and  the  defendants  had  notice 
of  the  assignment,  it  might  have  been  replied  as  an  equitable 
replication ;  but  the  £40  beyond  all  question  could  have 
been  set  off. 

We  think  the  defendants  are  entitled  to  set  off  the  £40. 
143]     *A  point  was  taken  by  the  plaintiffs  on  the  argu- 
ment, which  was  not  raised  at  the  trial.     It  was,  that  the 
plaintiffs'  claim  was  for  unliquidated  damages,  and  that  the 
£40  could  not  be  set  off  against  such  a  claim. 

We  do  not  think  it  necessary  to  consider  this.  The  point 
ought  to  have  been  taken  at  the  trial.  If  it  had  been,  the 
learned  judge  would  probably  have  amended  the  statement 
of  defence,  b}^  permitting  the  defendants  to  add  a  counter- 
claim for  this  £40.  If  it  had  been  pleaded  as  a  counter- 
claim, we  think  it  would  have  come  within  the  words  ''any 
defence"  in  the  act.  Had  the  act  not  been  passed,  the  de- 
fendants could  only  have  sued  in  Harris  &  Co.'s  name.    If 
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Harris  &  Co.  had  been  plaintiffs,  the  defendants  could  nnder 
the  Judicature  Acts  have  made  this  £40  the  subject  of  a 
counter-claim  and  defence  ;  and  we  think  that  it  would  have 
been  within  the  meaning  of  the  act  of  Parliament. 

Mule  discharged. 

Solicitors  for  plaintiffs :  Loioless,  Nelson^  Jones  &  Thomas. 
Solicitors  for  defendants  :  Shum,  Grossman^  Grossman  & 
Pritchard,  for  TurnbuU  &  Tilly,  West  Hartlepool. 


[4  Common  Pleas  Diviaion,  148.] 
Feb.  28,  1879. 

Finch  v.  Boning. 


TViMfer — Clerk  in  Solicitor* b  Office — Re/mal  to  receive — Implied  AuOu>riiy  to  receive — 
Composition  on  Law  Costs. 

Money  payable  as  a  composition  on  a  sum  due  to  a  solicitor  for  costs  was  tendered 
to  a  clerk  in' his  office,  who,  saying  that  the  solicitor  was  out,  and  that  he,  the  clerk, 
had  "  no  instructions,**  refused  the  money  : 

//eld,  per  Lord  Coleridge,  C.J.,  that  the  clerk's  statement  did  not  amount  to  a  dis^ 
claimer  of  his  authority  to  receive  the  money ;  as  he  was  apparently  conducting  his 
master's  business  in  the  office,  such  authority  might  be  implied ;  and,  therefore,  the 
tender  was  good : 

Per  Denman,  J.,  that  the  statement  was,  in  effect,  a  disclaimer  of  authority ;  tho 
case  was,  therefore,  indistinguishable  from  Bingham  y.  AUport  (1  Ney.  <&  M.,  898), 
and  the  tender  was  bad. 

Case  stated  for  appeal  by  the  judge  of  the  South wark 
Coanty  Court. 

1.  This  was  an  action  brought  by  the  plaintiff,  a  solicitor, 
to  recover  £15  Qs.  10^.^  the  amount  of  a  bill  of  costs. 

*2.  The  defence  was  a  discharge  by  a  resolution  of  [144 
the  defendant's  creditors,  under  s.  125  of  the  Bankruptcy 
Act,  1879  (32  &  33  Vict.  c.  71),  and  a  tender  of  the  amount 
of  the  composition  on  the  said  debt  before  action  brought, 
but  that  the  plaintiff  had  refused  to  accept  the  same.  The 
defendant  paid  into  court  the  amount  of  the  composition. 

3.  In  support  of  the  above  defence  a  witness  was  called, 
who  stated  that  he  was  the  accountant  engaged  by  the  de- 
fendant in  the  proceedings  for  liquidation  by  composition, 
and  that  he  and  the  defendant's  solicitor  (since  deceased) 
went  to  the  offices  of  the  plaintiff,  and  there  tendered  the 
amount  of  the  composition  to  one  of  the  plaintiff's  clerks, 
who  informed  him  that  the  plaintiff  was  out,  and  that  he 
(the  clerk)  had  received  no  instructions,  and  refused  to 
accept  the  amount  tendered. 

4.  On  the  part  of  the  plaintiff  it  was  denied  that  any  such 
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tender  was  ever  made  at  all,  and  witnesses,  consisting  of  the 
clerks  then  in  the  plaintiff's  service,  were  called  in  support 
of  such  denial. 

The  judge,  however,  was  of  opinion  that  the  matters 
stated  in  the  3d  paragraph  were  proved,  and  gave  judgment 
for  the  defendant  with  costs. 

The  question  for  the  opinion  of  the  court  was  whether  the 
said  judgment  for  the  defendant  was  right,  or  whether  the 
salne  should  be  reversed  and  entered  for  the  plaintiff,  with 
costs  of  suit. 

PovUer^  for  the  plaintiff  :  The  tender  was  bad.  The  case 
is  governed  by  Bingham  v.  Allport{^\  where  a  tender  made 
at  an  attorney's  oflBice  to  his  clerk,  who  said  that  he  had  no 
authority  from  his  principal  to  receive  the  money  or  to  give 
a  discharge  for  the  debt  owing,  was  held  insufficient.  In 
Wilmott  V.  Smith  (*),  which  may  be  cited  for  the  defendant, 
the  clerk  refused  the  money  because  it  was  not  enough.  He 
did  not  disclaim  his  authority  to  receive  it.  So  in  Barreti 
V.  Deere  ('),  where  a  payment  made  to  a  person  sitting  inside 
a  counting  house  with  account  books  near  him,  and  who 
gave  a  receipt  for  the  principal,  was  held  good.  That,  how- 
ever, was  a  merchant's  office. 

145]  *[LoRD  Coleridge,  C.J.:  The  decision  is  not  pnt 
on  that  ground,  but  on  the  serious  consequences  of  invali- 
dating payments  made  in  a  large  place  of  business  to  a  per- 
son apparently  intrusted  with  the  conduct  of  it  In  Moffat 
V.  Parsons  {^)  an  argument  that  tender  to  a  clerk,  unless 
he  has  express  authority,  would  not  be  good  was  met  by 
Mansfield,  C.J.,  saying,  "A  tender  to  a  managing  clerk 
would  suffice." 

Denman,  J.:  This  tender  was  at  the  office  where  it  ought 
to  have  been  made :  Kirton  v.  Braithwaite  (*).  The  jadge 
seems  to  have  found  the  tender  as  a  fact] 

The  tender  to  the  clerk  only. 

[  Lord  Coleridge,  C.J. :  There  is  an  Anonymous  Cast ('), 
wbere  money  was  delivered  to  a  servant,  who  took  it,  as 
%va3  supposed,  to  her  master,  and  returned,  saying  he  would 
not  receive  it ;  Lord  Kenyon,  J.,  *'said  that  in  the  common 
titinsactions  of  life  this  kind  of  intercourse  by  the  interven- 
ti(Hi  of  servants  must  be  allowed  ;"  and  that  there  was  evi- 
deiire  from  which  the  jury  might  infer  a  tender.  Is  there 
uof  evidence  of  it  here  ?J 

No ;   for  the  clerk  had  no  instructions.     In  Waison  v. 

(•)  I  Nev.  <&  M.,  S98.  (<)  6  Taunt,  307. 

(•I  I  M.  &  M..  238.  (*)  1  M.  <fc  W.,  810. 

]f\  I  M.  «t  M.,  200.  («)  1  Esp.,  849,  360 


Vol  IV.]  COMMON  PLEAS  DIVISION.  449 

Finch  V.  Boning.  1879 

Hetherington  (')  an  attorney  wrote  asking  that  money  should 
be  paid  to  liim;  and  tender  to  a  writing  clerk  at  his  office, 
who  would  not,  and  said  he  could  not,  receive  it,  his  master 
being  out,  was  held  bad.  Here  there  was  an  implied  re- 
quest that  the  money  should  be  paid  to  the  attorney  himself. 
JSurely  it  cannot  be  said  that  tender  to  any  office  boy  would 
be  valid. 

Melsheimer^  for  the  defendant:  This  tender  was  good. 
It  was  made  at  the  proper  place  to  a  person  who,  according 
to  Barrett  v.  D€ere(^\  had  implied  authority  to  receive  the 
money.  He  did  not  disclaim  that  authority,  but  merely 
stated  that  he  had  ''no  instructions"  about  the  particular 
matter.  The  person  who  goes  to  an  office  to  make  a  tender 
cannot  ascertain  the  precise  functions  and  the  extent  of  the 
authority  of  those  he  finds  conducting  the  business,  and 
therefore  is  entitled  to  rely  on  the  presumption  which  may 
be  fairly  drawn  as  to  their  powers  to  transact  business 
affairs. 

*LoRD  Coleridge,  C,  J. :  I  regret  that  the  court  is  [146 
tiot  agreed  on  this  question.  I  am  of  opinion  that  the  judg- 
ment below  was  right,  and  ought  to  be  affirmed.  The  ten- 
der appears  to  me  to  have  been  perfectly  good  according  to 
the  decided  cases.  I  apprehend  that  the  principle  is  this, 
viz.,  that  the  tender  need  not  be  to  the  principal  himself,  if 
the  individual  to  whom  the  tender  is  actually  made  be  one 
who  is  either,  by  the  course  of  practice  or  by  direct  author- 
ity from  his  principal,  authorized  to  receive  the  money  ten- 
dered, or  one  whom  the  person  who  makes  the  tender  has 
good  reason — given  by  the  principal  himself — to  believe  has 
authority  to  receive  it.  Such  is  the  true  principle,  and  the 
moment  the  absolute  necessity  for  tender  to  the  individual 
himself  is  dispensed  with,  reasonable  evidence  that  some  one 
who  represents  him  is  put  in  his  place  may  be  received. 
Now,  who  in  an  attorney's  office  does  represent  him  ?  In 
Watson  V.  Hetherington{^)  Parke,  B.,  said  that  if  an  at- 
torney asks  payment  at  liis  office,  a  tender  to  any  person 
who  is  in  the  office  carrying  on  the  business  will  do,  and  de- 
cided against  the  tender  to  an  ordinary  clerk  in  an  office 
solely  on  the  ground  that  the  attorney  had  insisted  that  the 
tender  should  be  made  to  himself.  There  the  defendant's 
agent  went  to  the  office  and  made  a  tender,  and  was  told 
that  the  attorney  was  out,  yet  presented  it  to  a  person  who 
he  knew  was  not  authorized  to  receive  it.  So  in  Moffat  v. 
Parsons {*)  and  Bingham  v.  Allport{*)  the  principle  is  that 

0)  1  C.  &  K.,  36.  (8)  6  Taunt.,  80Y. 

C)  1  M.  &  M.,  200.  (4)  1  Nev.  &  M.,  898, 

30  Eng.  Bep,  67 
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when  there  is  a  place  of  business,  and  a  person  is  conduct- 
ing that  business,  a  tender  made  there  to  that  person  is  as 
good  as  if  made  to  the  principal  himself.  There  is,  no 
doubt,  the  qualification,  that  if  at  the  time  of  the  tender  the 
person  to  whom  it  is  made  distinctly  disclaims  authority  to 
receive  it,  the  tender  is  made  at  the  peril  of  him  who  makes 
it,  because,  should  it  turn  out  that  the  person  to  whom  it 
was  made  had  no  authority  to  receive  the  money,  the  tender 
will  be  bad.  That  is  the  case  of  Bingham  v.  Allport{'\ 
where  the  man  to  whom  the  tender  was  made  did  not  say  he 
knew  nothing  about  it,  or  that  he  was  not  the  clerk,  and  the 
master  had  spoken  to  him  about  it,  but  said  he  had  no  au- 
thority from  his  principal  to  receive  the  money.  Three 
147]  judges  held  the  tender  bad,  and  whatever  I  *might 
think  of  the  decision,  of  which,  however,  I  quite  approve,  I 
should  be  bound  by  it.  But  the  present  case  must  be  taken 
strictly,  because  the  county  court  judge  finds  in  favor  of  the 
tender  on  the  facts  and  disbelieves  the  evidence  given 
against  it,  and  therefore  it  is  to  be  supported  if  it  can  be. 
He  finds  that  the  clerk  said  he  had  "  no  instructions,"  as  I 
understand,  in  the  particular  affair.  If  this  tender  be  not 
sufficient,  no  tender  could  be  made  in  any  great  merchant's 
or  solicitor's  office  in  the  city  of  London.  For  a  debtor  goes 
with  his  money  and  tenders  it  to  the  person  carrying  on  the 
business,  and  in  ninety-nine  cases  out  of  a  hundred  that 
person  will  say  that  he  knows  nothing  about  the  matter, 
and  has  no  instructions.  If  his  statement  would  invalidate 
the  tender,  a  good  tender  could  never  be  made  under  like 
circumstances. 

Such,  however,  is  not  the  law  nor  the  principle,  and,  there- 
fore, although  the  decision  in  Bingham  v.  AUport{')  might 
seem  to  conclude  this  case,  yet  when  attentively  examined 
it  will  be  found  not  to  do  so,  and  the  finding  here  that  the 
clerk  said  he  had  '*  no  instructions"  will  not  suffice.  He 
must  have  no  authority,  and  the  statement  that  he  had  no 
instructions  was  perfectly  compatible  with  his  having  au- 
thority. I  must  take  it  that  the  county  court  judge  found 
that  the  clerk  had  authority,  for  he  found  that  there  was  a 
good  tender.     I  think  the  judgment  was  right. 

Denman,  J.:  I  am  by  no  means  satisfied  that  my  opinion 
is  correct,  but  I  am  unable  to  distinguish  the  case  of  Bing- 
?/fi/ffr  V.  Allport{^)  from  that  before  us.  The  doctrine  seems 
tu  he  that  a  tender,  to  be  good,  must  be  made  to  the  princi- 
})al,  ur  to  a  person  having  authority  to  receive  the  money, 
11  n  J  the  principle  of  Bingham  v.  All  port  (*)  is  that  the  clerk, 

(')  1  Nev.  «fe  M.,  398. 
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who  might  prima  facie  appear  qualified  to  receive  the 
money,  and  one  to  whom  a  tender  might  be  made,  by  simply 
saying  that  he  had  no  authority,  rebuttt^d  the  presumption 
tliat  he  was  authorized.  He  said  he  had  no  authority  from 
his  princij)al  to  receive  the  money,  and  the  judge  told  the 
jury  that  if  they  thought  the  clerk  had  disclaimed  all  au- 
thority to  receive  the  money  the  tender  would  be  insufficient. 
Here,  the  clerk  said  that  his  master  was  out,  and  that  he  had 
no  instructions.  It  seems  to  me  to  have  the  same  effect  as 
the  words  "he  had  no  ^authority"  in  Bingham  v.  [148 
AUport{"),  But  I  am  not  sorry  that  my  Lord  Chief  Justice 
has  been  able  to  distinguish  that  case  so  as  to  do  justice  in 
this.     It  is  not  one  where  leave  should  be  given  to  appeal. 

Judgment  for  the  defendant 

Solicitor  for  plaintiff :  Finch. 

Solicitors  for  defendant :  Hoppe  &  Boyle. 

0)  1  Nev.  <fc  M.,  398. 
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Arhitraior,  Position  of — Architect — Action  against y  by  Builder  for  improper  Measure 
merU  and  Estimadon  of  Work — Certifeaie — Beconstderatioti  of 

Claim,  that  the  plaintiff  contracted  with  a  company  to  build  a  hall,  the  plans,  bill 
of  "quantities,"  &c.,  for  which  had  been  prepared  by  the  defendant  who  was  em- 
ployed by  the  company,  and  named  in  the  contract  as  their  architect  to  carry  out 
the  worlcs.  The  contract  provided  that  the  architect  might  order  additions  to  or  de- 
ductions from  it,  and  that  the  amouut  of  them  should  be  ascertained  by  the  architect 
in  the  same  manner  as  the  "quantities'*  had  been  measured,  and  at  the  same  rat«  as 
they  had  been  priced  at;  that  the  contractor  and  the  company  would  be  bound  to 
leave  all  questions  or  matters  of  dispute  which  jiiight  arise  during  the  progress  of 
the  works,  or  in  the  settlement  of  the  account,  to  the  architect,  whose  decision  should 
be  final  and  binding  upon  all  parties,  and  that  the  contractor  would  be  paid  on  the 
certificate  of  the  architect.  The  claim  then  alleged  that  the  contract  was  signed 
by  the  plaintiff  in  the  belief  and  expectation,  as  the  defendant  well  knew,  that  the 
defendant  would  use  due  care  and  skill  in  ascertaining  the  amounts  to  be  paid  by  the 
company  to  the  plaintiff ;  that  the  work  was  done;  that  additions  and  deductions 
were  ordered,  and  certificates  given  by  the  defendant,  but  that  he  did  not  use  due 
care  and  skill  in  ascertaining  the  amounts,  and  neglected  and  refused  to  ascertain 
them  in  the  same  manner  as  the  '*  quantities  *'  had  been  measured,  and  at  the  same 
rate,  and  knowingly  or  negligently  certified  for  a  much  less  sum  than  was  the  net 
balance  payable  to  the  plaintiff,  and  refused  to  reconsider  his  final  certificate,  by 
reason  whereof  the  plaintiff  was  unable  to  obtain  payment  from  the  company  of  the 
balance. 

On  demurrer : 

Held,  tliat  the  functions  of  the  architect  in  ascertaining,  the  amount  due  to  the  phiin- 
tiff  were  not  merely  ministerial,  but  such  as  required  the  exercise  of  professional  judg- 
ment, opinion,  and  skill,  and  that  he,  therefore,  occupied  the  position  of  an  arbitra- 
tor, against  whom,  no  fraud  or  collusion  being  alleged,  the  action  would  not  ii©* 
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Claim  :  that  the  plaintiff  was  a  builder  in  partnership  with 
Field  Weston.  The  defendant  was  an  architect. 
149]  *A  certain  company  proposed  to  build  a  hall,  and 
employed  the  defendant  as  architect  to  prepare,  and  he  ac- 
cordingly prepared,  plans,  drawings,  specifications,  general 
conditions  of  contract,  and  a  bill  of  the  quantities  of  the 
works.  Thereupon  the  defendant  was  employed  by  the 
company  as  architect  to  carry  out  the  works,  and  to  be 
the  architect  under  the  contract  proposed  to  be  entered  into 
by  the  company  with  the  contractors  for  the  works. 

The  company  advertised  for  tenders,  and  directed  appli- 
cations with  reference  thereto  to  be  made  to  the  defendant,, 
and,  after  examining  the  plans,  drawings,  and  specifications, 
and  bills  of  quantities  of  the  proposed  works  at  the  office  of 
the  defendant,  the  plaintiff  and  one  Field  Weston  tendered 
for  the  execution  of  the  works,  and  their  tender  was  ac- 
cepted by  the  company.  The  defendant  requested  the 
plaintiff  and  Weston  to  come  to  his  office  to  execute  the 
contract ;  and  accordingly  the  plaintiff  and  Weston  signed 
the  contract  for  the  works  at  the  office  of  the  defendant, 
who  witnessed  their  signature.  The  contract  was  made  be- 
tween the  plaintiff  and  Weston  of  the  one  part,  and  the 
company  of  the  other  part,  and  was  as  follows: 

"  The  said  Richard  Stevenson  and  Field  Weston  agree  to 
erect  and  build  for  the  said  company  .  .  .  the  hall  accord- 
ing to  the  drawings,  general  conditions  of  contract,  and  bills 
of  quantities  now  produced  and  signed  by  the  parties  hereto, 
and  intended  to  form  parts  of  this  agreement,  and  shall  and 
will  finish  and  complete  the  hall  in  such  manner,  and  of 
such  materials,  and  within  such  time  as  is  provided  by  the 
said  general  conditions  of  contract  and  bills  of  quantities, 
and  according  to  the  said  drawings  ;  and  further,  that  they 
the  said  Richard  Stevenson  and  Field  Weston  will  well  and 
truly  observe  and  perform  all  and  every  the  said  conditions 
aad  stipulations  contained  in  the  said  general  conditions  of 
contract  on  the  part  of  the  contractors  recjuired  to  be  ob- 
served and  performed,  and,  in  consideration  thereof,  the 
said  company  to  pay  unto  the  said  Richard  Stevenson  and 
Field  Weston  the  sum  of  £13,560  in  the  manner  set  forth  in 
the  said  general  conditions  of  contract,  and  in  other  respects 
to  perform  and  keep  the  conditions  and  stipulations  of  the 
said  general  conditions  of  contract,  so  far  as  the  same  on 
their  part  is  or  ought  to  be  performed  and  kept." 
150]  *The  general  conditions  of  contract  referred  to  in 
the  contract,  so  far  as  they  were  material  to  this  case,  were 
as  follows : 
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"The  general  conditions  of  contract  for  artificers'  works 
required  to  be  done  in  the  erection  and  completion  of  a  new 
hall  for  the  Nottingham  Temperance  Hall  Corapaiiy,  Lim- 
ited, Nottingham,  Fothergill  Watson,  architect,  Churton 
Street,  Nottingham,  January,  1874."  ''The  architect  is  at 
all  times  to  have  access  to  the  works,  which  are  to  be  en- 
tirely under  his  control,  and  his  clerk  of  the  works.  The 
architect  may  order  any  additions  to  or  deductions  from 
the  contract  without  in  any  way  vitiating  the  contract,  and 
the  amount  of  such  additions  to  or  deductions  from  the  con- 
tract shall  be  ascertained  by  the  architect  in  the  same  man- 
ner as  the  '  quantities'  have  been  measured,  and  at  the  same 
rate  as  they  have  been  priced  at. 

"The  contractor  and  the  directors  will  be  bound  to  leave 
all  questions  or  matters  of  dispute  which  may  arise  during 
the  progress  of  the  works  or  in  the  settlement  of  the  account 
to  the  architect,  whose  decisions  shall  be  final  and  binding 
upon  all  parties. 

"  The  contractor  will  be  paid  on  the  certificate  of  the 
architect." 

The  said  bill  of  quantities  contained  (amongst  others)  the 
following  stipulations : 

"Note. — These  quantities  will,  with  drawings  and  general 
conditions,  form  the  basis  of  the  contract. 

"Should  there  be  more  or  less  measure  than  is  here  given, 
there  will  respectively  be  an  addition  to  or  a  deduction  from 
the  contract. 

"All  measurements  to  be  made  in  the  same  manner  as 
the  quantities  have  been  taken,  and  all  additions  and  de- 
ductions to  be  priced  out  at  the  same  rate  by  the  architect." 

The  contract  was  signed  by  the  plaintiflE  and  Weston  in  the 
belief  and  expectation,  as  the  defendant  well  knew,  that 
the  defendant  would  use  due  care  and  skill  in  ascertaining 
the  amounts  to  be  paid  by  the  company  to  the  plaintiff  and 
Weston  under  the  said  contract.  Thereupon  the  plaintiff 
and  Weston  proceeded  with  the  execution  of  the  works, 
and  the  defendant  acted  as  the  architect  of  the  works,  and 
undertook  the  duties  of  the  architect  under  the  contract. 

*The  defendant  from   time   to   time  during  the     [151 

})rogress  of  the  works  ordered  additions  to  and  deductions 
rora  the  contract. 

There  were  errors  in  the  bill  of  quantities,  and  there  was, 
in  fact,  more  measure  in  certain  descriptions  of  the  work 
than  was  given  in  the  bill  of  quantities. 

The  defendant  from  time  to  time  during  the  progress  of 
the  works  by  his'certificates  certified  that  certain  sums  of 
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money  were  payable  to  the  plaintiff  and  Weston  in  respect 
of  the  works  executed  by  them,  and  gave  the  same  to  them, 
and  the  said  sums,  amounting  to  £10,000,  were  paid  by  the 
company  upon  the  said  certificates. 

The  plaintiff,  after*  the  completion  of  the  works,  sent  to 
the  defendant  accounts  in  respect  of  the  works  executed, 
showing,  as  the  fact  was,  that,  after  adding  to  the  contract 
the  amount  of  the  additions  ordered  by  the  defendant,  and  de- 
ducting the  amount  of  the  deductions  ordered  by  the  defend- 
ant, and  making  the  stipulated  additions  in  respect  of  the 
said  errors  in  the  bill  of  quantities,  and  giving  the  company 
credit  for  the  sum  of  £10,000  paid  by  them  as  aforesaid, 
there  remained  a  balance  of  £1,616  6^.  Id,  unpaid  in  respect 
of  the  works  executed,  and  for  which  they  were  entitled  to 
have  the  defendant's  certificate. 

The  defendant,  without  calling  upon  the  plaintiff  or 
Weston  for  any  explanation  of  the  said  accounts,  and  with- 
out any  communication  with  them  on  the  subject  thereof, 
made  and  sent  to  the  plaintiff  and  to  the  company  his  cer- 
tificate, certifying  that  the  net  balance  due  to  the  plaintiff 
over  and  above  the  amounts  which  he  had  previously  certi- 
fied was  £251  145.  Ad, 

Par.  17.  The  defendant  did  not  use  due  care  and  skill  in 
ascertaining  the  amounts  to  be  paid  by  the  company  to  the 
plaintiff  under  the  said  contracts,  but,  in  ascertaining  the 
net  balanpe  due  to  the  plaintiff,  neglected  and  refus^  to 
ascertain,  and  did  not  ascertain,  the  amount  of  the  said  addi- 
tions to  and  deductions  from  the  contract  in  the  same  man- 
ner as  the  quantities  bad  been  measured,  and  at  the  same 
rate  as  they  had  l)een  priced  out,  or  that  there  was  more 
measure  in  the  said  description  of  works  than  was  given  in 
the  bill  of  quantities,  by  making  measurements  in  the  same 
manner  as  the  quantities  had  been  taken,  and  neglected  and 
refused  to  price  out,  and  did  not  price  out,  the  excess  at 
152]  the  same  *rate,  and  make  the  stipulated  addition  to 
the  contract  in  respect  thereof  according  to  the  terms  of  the 
contract,  nor  did  he  use  due  care  and  skill  to  ascertain  in 
the  manner  provided  by  the  contract  what  was  in  fact  the 
net  balance  payable  to  the  plaintiff  by  the  company,  in  re- 
spect of  the  works  executed  for  which  the  defendant  was 
entitled  to  his  certificate,  but  the  defendant  knowingly  or 
negligenth'  certified  as  aforesaid  for  a  much  less  sum  than 
was  in  fact  the  net  balance  payable  to  the  plaintiff  in  respect 
of  the  works  executed. 

^  Par.  18.  Upon  the  receipt  of  the  said  certificate,  the  plain- 
tiff requested  the  defendant  to  inform  him  of  the  data  upoa 
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wliicli  the  same  was  based,  but  he  refused  to  furnish  the 
plaintiff  with  them,  or  to  give  him  any  information  on  the 
subject.  The  plaintiff  thereupon  requested  the  defendant 
to  reconsider  the  said  certificate,  and  offered  to  point  out  to 
him  the  said  errors  in  the  bill  of  quantities,  and  to  give  him 
any  explanation  he  might  require  of  the  said  accounts,  but 
the  defendant  refused  to  reconsider  the  said  certificate,  and 
to  allow  the  plaintiff  to  point  out  to  him  the  said  errors  in  the 
bill  of  quantities,  or  to  explain  the  said  accounts,  or  to  hear 
any  objection  whatever  on  the  part  of  the  plaintiff  to  the 
said  certificate. 

By  reason  of  the  premises  the  plaintiff  was  unable  to 
obtain  payment  from  the  company  of  the  balance,  and  had 
been  deprived  of  and  had  wholly  lost  the  same  and  the  use 
thereof  from  the  time  when  he  was  entitled  to  the  certificate 
of  the  defendant  for  the  amount  thereof. 

After  the  making  of  the  contract  the  plaintiff  and  Weston 
dissolved  partnership,  and  the  causes  of  action  became  and 
were  vested  in  the  plaintiff  alone. 

The  plaintiff  claimed  damages  £1,364 125.  Sd.  and  interest. 

Defence :  Demurrer  on  the  ground  that  the  statement  of 
claim  showed  that  the  defendant  was  in  the  position  of  an 
arbitrator,  and  that  he  acted,  and  declared  his  decision,  and 
the  claim  did  not  allege  fraud  or  malajides,  and,  therefore, 
showed  no  cause  of  action,  and  on  other  grounds  sufficient 
to  sustain  the  demurrer. 

WillSy  Q.C.  {Oraham^  with  him),  for  the  defendant:  The 
claim  is  bad.     The  action  is  brought  against  a  person  in  the 

f position  *of  a  quasi-arbitrator,  and  therefore  will  not  [153 
ie:  Pappa  v.  Jiose  (').  There,  the  quality  of  raisins  sold 
was  left  to  the  opinion  of  the  selling  broker.  This  court 
and  that  of  the  Exchequer  Chamber  held  that  he  was  a  sort 
of  arbitrator,  and,  consequently,  was  not  liable  for  failing  to 
exercise  reasonable  care  and  skill  in  coming  to  a  decision  as 
to  the  quality  of  the  fruit,  he  having  acted  bona  fide  and  to 
the  best  of  his  judgment.  So  likewise  an  average  adjuster, 
to  whom  the  owners  of  a  ship  and  the  owners  of  its  cargo 
referred  a  question  as  to  the  proportion  of  a  loss  to  be  borne 
by  each,  has  been  held  to  be  in  the  nature  of  an  arbitrator  : 
Tharsis  Sulphur  and  Copper  Company^  Limited^  v.  Lof- 
tus  (').  An  arbitrator  is  under  no  legal  duty  to  use  either 
care  or  skill. 

[Lord  Coleridge,  C.J.:  The  position  of  the  architect  is 
peculiar,  and  is  different  from  that  of  an  average  stater  or 

Q)  Law  Rep.,  7  C.  P.,  32,  526  ;  3  Eng.         (')  Law  Rep.,  8  C.  P.,  1;   4  Eng.  Rep., 
Rep.,  375,  affirming  1  Eng.  R,  87.  282. 
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fruit  broker.     The  architect  has  an  interest  in  reducing  the 
builder's  bill.] 

So  had  the  engineer  of  the  defendants'  company  in  Han- 
ger  v.  Oreat  Western  Ry,  Go.  (*),  but  the  House  of  Lords 
held  that  the  plaintiff  contractor,  who  had  bound  himself 
to  submit  to  the  decision  of  the  engineer,  could  not  complaia 
of  his  decision.  In  Scott  v.  Corporation  of  LLveiyool  ('), 
the  contractor  filed  a  bill  against  his  employers  and  their 
engineer  complaining  of  undue  delay  by  the  latter  in  award- 
ing the  amount  earned  by  the  contractor,  and  souglit 
payment  of  what  was  due  upon  the  contract,  but  did  not 
establish  any  case  of  fraud  or  collusion  against4he  engineer. 
The  bill  was  dismissed  with  costs.  It  is  against  public 
policy  to  allow  this  action.  There  is  no  precedent  for  it. 
If  it  could  be  maintained  attempts  would  be  constantly 
made  to  disturb  the  decisions  of  those  chosen  by  the  parties 
to  fix  sums  payable.  The  claim  alleges  a  duty  in  the  archi- 
tect towards  the  builder  which  must  be  based  on  some 
implied  contract.     But  there  is  none. 

[Denman,  J.:  There  is  a  duty  to  be  honest.  Suppose 
clear  proof  were  given  of  a  conspiracy  between  the  architect 
and  his  employer  to  defraud  the  builder?] 

Fraud  is  not  alleged  in  the  present  case. 

[Lord  Coleridge,  C.J.:    What  if  the  architect  has  not 
in  a  fair  sense  of  the  word  decided  at  all  ?] 
154]    *He  has  certified  from  time  to  time,  and  finally.   The 
last  certificate  being  given  the  architect  yfais/wictus  officio^ 
ayd  was  therefore  right  to  decline  to  give  another. 

Cave,  Q.C.,  for  the  plaintiff  :  The  architect  was  not  an 
arbitrator  or  quasi-arbitrator ;  but  if  he  was,  then  he  has 
been  guilty  of  misconduct,  for  which  the  action  will  lie. 

First,  his  duty  was  simply  that  of  "  measuring  up'*  the 
work,  to  ascertain  the  amount  of  the  additions  to  or  deduc- 
tions from  tliij  contract.  This  duty  was  merely  ministerial, 
and  such  as  he  might  delegate.  He,  no  doubt,  did  delegate 
it  to  a  clerk.  The  plaintiff  entered  into  the  contract  on  the 
faith  that  the  architect  would  act  upon  the  terms'of  it,  and 
measure  up  according  to  the  prescribed  mode.  It  was  to 
the  advantage  of  the  architect  that  the  builder  should 
undertake  to  carry  out  his  plans,  and  therefore  there  was 
consideration  moving  from  the  plaintiff  to  the  defendant  for 
an  agreement  by  the  defendant  to  measure  up  the  work 
according  to  the  terms  of  the  contract.  If  asked  whether  he 
would  uiidertake  to  use  care  and  skill  when  measuring  up, 
he  would  of  course  have    answered    in    the   affirmative. 

(»)  5  a  L.  C,  72.  0  4  De  G.  4  J.,  884. 
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Whereas  an  arbitrator  does  not  undertake  to  use  either  care 
or  skill,  but  only  to  be  impartial.  Valuation  is  not  arbitra- 
tion. For  instance,  an  appraisement  of  hay  and  repairs 
which  is  made  for  the  outgoing  or  incoming  tenants  of  a 
farm  by  valuers  between  tnem,  need  not  be  stamped  as  an 
award:  Leeds  v.  Burrows  (*).  The  courts  have  indeed 
Bomewliat  extended  the  doctrine  that  protects  arbitrators,  to 
quasi-arbitrators,  as  in  Pappa  v.  Rose  (*).  There,  however, 
the  broker  undertook  to  give  his  opinion  upon  the  fruit 
submitted  to  him.  Moreover,  a  dispute  had  arisen.  But 
the  function  of  a  mere  valuer  is  not  judicial,  nor  does  it 
become  so  because  two  parties  employ  the  same  person  to 
value  the  subject-matter  of  a  contract  between  them.  The 
architect  here  was  appointed  and  employed  by  both  parties. 
Possibly  if  he  had  not  acted  at  all,  the  plaintiff  could  not 
have  sued  him  for  refusing  to  do  so  ;  but  having  accepted 
and  entered  upon  his  duties  he  undertook  to  measure  the 
work  in  the  manner  specified  in  tiie  contract,  and  to  bring 
care,  skill,  and  professional  knowledge  to  the  performance 
*of  his  duty:  Story  v.  Richardson  (*) ;  Jenkins  v.  [155 
Betham  (*).     He  is  liable  for  a  breach  of  that  undertaking. 

Secondly,  even  assuming  that  he  was  a  quasi-arbitrator, 
"he  was  bound  to  exercise  his  judgment  impartially  be- 
tween the  contracting  parties."  See  per  Blackburn,  J., 
Pappa  V.  Rose{*).  It  cannot  be  said  that  he  might  even  be 
dishonest  with  impunity. 

A  building  owner  who  colludes  with  the  architect  to  de- 
prive the  builder  of  acertiticate  is  liable  to  an  action  :  Bat- 
terbury  v.  Vysei^),  And  in  Lndbrook  v.  Barrett  {^)  Grove, 
J.,  held,  on  demurrer,  that  an  action  would  lie  by  a  builder 
against  an  architect  who  fraudulently,  and  in  collusion  with 
the  builder's  employer,  refused  to  certify,  if  the  architect 
had  an  interest  in  the  building  contract.  Where  there  is 
such  collusion,  there  is  abundant  authority  to  show  that  the 
action  can  be  maintained.  See  per  Erie,  C.J.,  Clarke  v. 
Watson {*).  The  claim  alleges  that  the  defendant  "know- 
ingly or  negligently"  certified  for  a  much  less  sum  than 
was  in  fact  payable.  If  he  "knowingly"  did  so  it  was  a 
wilful  act,  whereby  the  plaintiff  was  injured.  Moreover,  a 
claim  may  now  be  made,  as  this  is,  in  the  alternative.  So 
if  the  architect  either  wilfully  or  negligently  mismeasured 

0  12  East,  1.  (»)  Law  Rep.,  7  C.  P.,  628  ;  8  Eng.  R., 

C)  Law  Kep..  7  C.  P.,  32,  526 ;  8  Eng.     376,  affirmingr  1  Eng.  R.,  87. 
K,  »76.  affipraing  1  Eng.  R.,  87.  (•)  2  H.  «t  C,  42 ;  82  L.  J.  (Ex.),  177. 

r)  6  Binp.  N.  C.  123.  (^)  86  L.  T,  (N.S.),  616. 

(*)  16  C.  B.,  168.  (8)  34  L.  J.  (C.P.),  148,  p.  160. 

30  Eng.  Rep.  58 
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the  work  the  action  lies.  The  plaintiff  would  be  left  with- 
out remedy  if  he  cannot  sue  the  architect,  for  his  certificate 
cannot  be  set  aside  and  another  valuer  appointed,  as  this  is 
not  an  arbitration  within  the  terms  of  the  Common  Lav 
Procedure  Act  (17  &  18  Vict.  c.  125,  s.  12):  Collins  v.  Col 
Uns{*),  Romilly,  M.R.,  said  in  that  case,  "An  arbitration 
is  a  reference  to  the  decision  of  one  or  more  persons  ...  of 
some  matter  or  matters  in  difference  between  the  par- 
ties" (").  A  valuation  precludes  differences,  it  does  not  set- 
tle those  which  have  arisen.  No  dispute  has  arisen  here, 
no  judgment  nor  opinion  has  been  given. 

It  was  misconduct  to  refuse  to  hear  the  plaintiff,  and  to 
reconsider  the  certificate.  The  defendant  has,  in  effect,  not 
adjudicated  at  all.  Ex  parte  proceedings  before  an  arbi- 
trator invalidate  his  award. 

156]  *  WillSj  Q.C.,  in  reply:  The  builder  contracts  with 
his  employer  on  the  terms  that  he  shall  appoint  his  own 
architect  to  watch  over  his  interests  ;  and  that  the  architect's 
decision  shall  be  final.  He  has  to  decide  what  are  extras,  and 
*' measuring  up"  requires  the  exercise  of  professional  judg- 
ment. This  appears  from  the  contmct  and  bill  of  quantities 
which  may  be  referred  to  as  part  of  the  claim.  His  certi- 
ficate is  a  condition  precedent  to  the  contractor's  obtaining 
payment.  The  architect  is  employed  and  paid  by  the  buUd- 
ing  owner  only,  and  makes  no  contract  either  express  or 
implied  with  the  builder. 

The  plaintiff  has  neither  alleged  nor  suggested  fraud  or 
collusion  by  the  defendant,  and  it  cannot  be  inferred  from 
the  use  in  the  claim  of  the  word  "knowingly,"  which 
means  that  he  knew  what  figures  he  put  down  and  their 
result,  and  did  not  make  his  calculations  by  accident  or 
mistake. 

Lord  Coleridge,  C.J.:  This  is,  no  doubt,  in  some  sense 
an  action  of  first  impression.  If  the  true  view  of  the  case 
were  only  as  Mr.  Cave  suggests,  viz.,  that  the  plaintiff  bad 
undertaken  to  perform  certain  work  under  a  contract  made 
with  a  third  person,  to  which  the  defendant  was  in  terms  no 
party,  but  that  he  was  aware  of  and  had  acted  under  the 
contract  which  had  imposed  on  him  the  duty  of  doing  cer- 
tain work  requiring  no  judgment,  no  opinion,  and  requiring 
only  the  exercise  of  what  I  may  call  ordinary  arithmetical 
powers,  and  the  performance  of  his  duty  under  that  con- 
tract was  necessary  to  the  plaintiff's  right  to  recover,  yet 
the  defendant  had  refused  that  duty,  then  I  think  the  action 
would  lie.     But  I  am  not  aware  that  this  form  of  action  has 

(')  26  Beav.,  306.  (»)  26  Beav.,  at  p.  312. 


Vol.  IV.]  COMMON  PLEAS  DIVISION.  459 

Stevenson  v.   Wataon.  1879 

ever  been  maintained.  It  is  certain  that  in  none  of  the  cases 
cited  the  supposed  duty  was  of  the  kind  I  have  described, 
or  the  breach  of  duty  v^'as  of  the  sort  I  have  intimated.  So 
as  far  as  I  know  the  action  would  be  a  fresh  action  uncon- 
cluded  by  authority,  and  for  the  maintenance  of  which 
there  would  be,  in  my  judgment,  very  good  grounds  both  in 
sense  and  law.  But  I  am  of  opinion  that  is  not  the  case  be- 
fore us.  This  claim  is  for  that  which  has  been  over  and 
over  again  attempted  without  success.  It  is  an  action 
against  a  man  for  the  negligent  performance  of  a  duty,  in 
the  doing  of  which  the  exercise  of  judgment  or  opinion  is 
necessary.  *Such  being  the  true  view  of  the  claim,  [157 
the  cases  on  that  point  apply  and  bind  us.  Speaking  for 
myself  I  entirely  approve  of  them,  and  think  them  sound 
and  right. 

The  action  is  by  a  contractor — not  against  his  employer 
but — ^against  the  architect  of  the  building  owner  and,  if  you 
please,'  the  architect  of  the  contractor  himself,  under  a  con- 
tract, the  material  parts  of  which  are  sufficiently  set  out  in 
the  claim.  [His  Lordship  read  them.]  The  work  appears 
to  have  been  done,  and  during  the  performance  of  it  the 
defendant  ordered  additions  to  and  deductions  from  the 
contract.  The  plaintiff  states  there  were  errors  in  the  bill 
of  quantities,  and  that  there  was  more  "measure"  in  cer- 
taiu  descriptions  of  work  than  given  in  the  bill  of  quanti- 
ties. That  means,  I  suppose,  that  under  the  bill  of 
quantities  he  had  to  do  more  work  than  he  thought  he 
should  have  to  do.  It  is  then  alleged  that  the  plaintiff  was 
paid  certain  suriis  of  money,  and  that  he  after  the  comple- 
tion of  the  works  sent — not  to  the  building  owner  but — to 
the  defendant  accounts  showing  a  balance  for  which  he  was 
entitled  to  have  the  defend-ant's  certificate  ;  that  the  defend- 
ant, without  calling  on  the  plaintiff  for  an  explanation  or 
communicating  with  him,  made  and  sent  to  the  plaintiff  and 
to  the  company  a  certificate  for  a  net  balance  of  £251  14^. 
4d  only.  On  these  facts  the  plaintiff  states  his  cause  of 
action.  [His  Lordship  read  it.J  Now  it  is  said  that  the 
statement  of  action  is  of  this  limited  kind;  that  the  only 
duty  cast  on  the  defendant  was  a  purely  ministerial  and 
clerKly  duty  ;  that  he  had  to  make  certain  arithmetical  cal- 
culations ;  and  that,  if  they  had  been  properly  made, 
£1,600  was  due  to  the  plaintiff;  that  he  did  not  make  and 
would  not  make  those  calculations  which  were  purely  arith- 
metical and  called  for  the  exercise  of  no  judgment  and  de- 
manded no  exercise  of  opinion  at  all ;  and  that  for  not  doing 
this  purely  ministerial  duty,  inasmuch  as  it  damaged  the 
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laintiflf  to  the  amount  of  £1,364,  the  action  lies.  If,  as  I 
lave  already  said,  that  were  the  true  construction — and 
these  paragraphs  put  the  true  construction  on  the  contract— 
I  should  have  been,  as  at  present  advised,  of  opinion  that 
the  action  would  lie,  and  1  say  so  assuming  the  right  view 
of  the  words  "knowingly  or  negligently"  to  be  that  pre- 
sented to  us  in  the  able  argument  of  Mr.  Wills,  viz.,  that 
"knowingly"  does  not  necessarily  mean  and  must  not  be 
158]  *taken  to  mean  fraudulently.  It  is  capable  of  a 
milder  interpretation,  viz.,  that  knowing  a  particular  mode 
of  calculation  would  bring  out  a  certain  result  the  defend- 
ant brought  out  another,  and  therefore  it  was  wrong  to  his 
knowledge  or  within  his  means  of  knowledge.  But  when 
regard  is  had  to  the  contract,  and  to  the  duty  to  be  per- 
formed under  it,  it  will  be  seen  plainly  that  the  duty  is  not 
merely  ministerial  or  clerkly,  and,  looking  at  the  contract 
itself,  and  the  bill  of  quantities  according  to  which  the  de- 
ductions or  additions  are  to  be  calculated,  it  is  manifest  at 
a  glance  that  in  order  to  arrive  at  the  amount  of  additions 
or  deductions  a  great  deal 'more  than  arithmetical  calcula- 
tion is  necessary.  The  quality  of  the  work,  and  the  extent 
to  which  particular  deductions  or  additions  came  within 
particular  heads  of  the  bill  of  quantities,  are  questions  per- 
fectly fit  for  the  determination  of  an  architect,  and  in  many 
cases  it  would  be  necessary,  and,  probably,  in  all  cases  act- 
ually required  that  there  should  be  an  exercise  of  consider- 
able professional  judgment  and  skill,  and  that  before  the 
arithmetical  result  of  so  many  feet  of  work  and  so  many 
pounds  and  shillings  for  the  work  could  be  arrived  at,  there 
must  be  knowledge  of  the  work,  familiarity  with  the  bills 
of  quantities,  professional  understanding  to  comprehend 
the  technical  terms,  and  judgment  to  say  under  which  head 
the  deductions  or  additions  ought  to  be  placed.  I  think, 
therefore,  it  is  plain  when  the  documents  which  I  am  told 
we  must  treat  as  part  of  the  claim  are  looked  at,  that 
although,  no  doubt,  the  result  is  one  of  figures,  yet  before 
it  can  be  arrived  at,  there  must  be  an  exercise  of  profes- 
sional knowledge,  skill,  and  judgment.  Moreover,  it  seems 
to  me  that  it  is  so  provided  for  by  the  contract,  and  that 
tile  true  view  of  the  contract  is  that  presented  by  Mr.  Wills, 
viz.,  that  before  the  plaintiff  can  recover  the  sums  of  money 
from  the  building  owner,  there  must  be  the  certificate  of 
the  architect  to  ascertain  what  sums  are  due  from  the  build- 
ing owner  to  the  plaintiff.  Now  if  I  have  rightly  described 
tlie  position  of  the  defendant  with  respect  to  the  plaintiff,  it 
follows  from  the  decided  cases  that  this  action  does  not  lie. 
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Where  indeed  the  building  owner  and  the  architect  collude 
together,  and  in  collusion  thp  architect  fraudulently  abstains 
from  doing  his  duty  towards  the  builder,  there  is  the  au- 
thority for  saying  that  be  can  maintain  an  action  against 
*the  building  owner,  Baiterbury  v.  Vyse{^)\  or  the  [159 
architect,  Ludbrook  v.  Barrttt^),  It  must  be  left  to  the 
Court  of  Appeal  to  overrule  those  cases  if  they  are  wrong. 
They  are  directly  in  point,  and  seem  to  me  founded  on 
clearest  sense  and  justice;  but  they  are  not  this  case,  be- 
cause here  neither  fraud  nor  collusion  are  suggested,  unless 
fi-aud  and  mala  fides  be  suggested  by  the  word  "know- 
ingly," which,  for  reasons  already  given,  I  do  not  think  can 
be,  nor  does  Mr.  Cave  go  so  far  as  to  say  so.  I  think  this 
case  is  within  the  authority  of  the  cases  cited  which  decide 
that  where  the  exercise  of  judgment  or  opinion  on  the  part 
of  a  third  person  is  necessary  between  two  persons,  such  as 
a  buyer  and  seller,  and,  in  the  opinion  of  the  seller,  that 
judgment  has  been  exercised  wrongly,  or  improperly,  or 
ignorantly,  or  negligently,  an  action  will  not  lie  against  the 
person  put  in  that  position  when  such  judgment  has  heen 
wrongly,  or  improperly,  or  ignorantly,  or  negligently  exer- 
cised. 

I  will  not  discuss  the  principles  on  which  they  rest;  it  la 
enough  to  say  that  in  those  judgments  pronounced  by  courts 
of  co-ordinate  jurisdiction,  and  also  in  the  Exchequer 
Chamber,  I  entirely  concur,  not  only  on  authority,  but  ou 
grounds  of  reason  and  sense. 

Therefore,  it  seems  to  me  that  the  first  part  of  the  claim  is 
disposed  of,  and  the  demurrer  must  be  allowed  so  far  as  it 
applies  to  par.  17,  It  remains  only  to  consider  par.  18.  I 
think  that  what  is  therein  stated  is  no  ground  of  action  at  all. 
There,  again,  mala  fides  and  collusion  are  not  even  suggested. 
It  alleg^?s  simply  that  the  architect,  who  is  by  the  contract  to 
form  an  opinion,  and  wiio  has  formed  an  opinion,  and  ex- 
pressed it,  declines  to  say  on  what  he  grounded  it,  and  to 
hear  argument  offered  to  show  that  the  opinion  was  wrongly 
formed.  I  think  if  his  position  be  such  as  t  have  described, 
he  is  not  bound  to  give'  the  grounds  of  his  opinion,  or  to 
reconsider  it,  and  that  the  person  who  has  taken  him  for 
better  and  for  worse  (not  as  architect,  for  that  is  the  wrong 
ground  to  put  the  case  on,  but)  as  one  whose  opinion  is  a 
condition  precedent  to  the  obtaining  of  a  sum  of  money, 
cannot  bring  an  action  against  him  for  refusing  to  give  the 
ground  of  liis  opinion,  or  to  hear  evidence  tendered  to  show 
that  the  opinion  was  wrong.     *I  think  that  is  the    [160 

0  2  H.  A  C,  42.  O  36  L.  T.  (N.S.),  616. 
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better  ground  to  put  it  on,  because  I  at  first  thought  he 
might  on  a  certain  view  of  tlie  facts  be  regarded  as  an  arbi- 
trator who  had  not  arbitrated,  and  that  perhaps  an  action 
might  be  maintained  (according  to  obvious  analogies),  not 
for  doing  his  duty  ill,  but  for  not  doing  it  under  any  cir- 
cumstances. But  those  cases  have  only  been  where  there 
has  been  a  dispute  between  the  plaintiff  and  the  building 
owner,  and  I  doubt  whether  here  any  such  dispute  has 
arisen.  So,  assuming  that  I  am  right  in  my  supposition 
that  he  is  made  arbitrator  between  the  parties,  and  on  de- 
clining to  arbitrate  could  be  forced  to  taRe  upon  himself  the 
duty  of  deciding  after  reasonable  inquiry,  I  do  not  think 
that  arises  here,  for  no  kind  of  dispute  on  the  facts  before  as 
lias  arisen. 

The  demurrer  must  be  allowed. 

Denman,  J.:  I  am  of  the  same  opinion.  The  plaintiff, 
who  is  a  builder,  entered  into  a  contract  with  the  company 
to  erect  a  large  building ;  and  the  defendant  is  the  architect 
who  was  named  in  the  contract,  as  the  person  appointed  and 
agreed  upon  by  them  to  do  certain  acts  without  which  the 
plaintiff  would  not  be  entitled  to  the  money  for  his  work. 
There  is  no  direct  contract  between  the  plaintiff  and  the  de- 
fendant. Tlie  defendant  does  not  sign  it,  and  is  not  made  a 
party  by  being  mentioned  in  it,  except  for  the  purpose  for 
which  he  was  mentioned.  But  it  is  contended  that  he  is  bound 
by  that  contract  so  as  to  be  liable,  either  as  a  person  who  has 
contracted  to  do  certain  things  which  he  has  neglected,  or 
that  by  virtue  of  his  office  he  owed  a  duty  to  the  plaintiff 
which  he  has  neglected.  I  am  not  prepared  to  say  that  it  is 
impossible  to  conceive  a  case  in  which  he  might  not  be  liable 
on  the  contract  itself,  knowing  that  he  is  named  in  it,  and 
accepting  the  duties  under  it,  ajid  receiving  certain  benefits 
out  of  it,  as  in  every  case  where  an  architect  is  employed. 
A  case  is  conceivable  where,  by  acting  under  a  contract,  he 
might  become  so  far  a  party  as  to  be  liable  either  under  the 
contract,  or  in  respect  of  rights  and  duties  arising  by  reason 
of  the  office  assumed  which  would  give  a  right  of  action  to 
either  party.  But  supposing  a  duty  does  arise,  the  ques- 
tion is,  what  is  the  amount  of  the  duty?  It  appears  to  me 
that  he  does  not,  by  undertaking  the  office  or  arbitrator, 
161]  undertake  *any  duty  amounting  to  more  than  tbat 
of  honestly  performing  his  functions. 

Suppose  the  case  alleged  tliat  the  defendant,  having  un- 
dertaken the  office  of  architect  and  arbitrator  between  the 
building  owner  and  the  contractor,  fraudulently  or  cor- 
ruptly, or  in  collusion  with  the  building  owner,  dishonestly 
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took  a  course  which  he  ought  not  to  have  taken,  and  so  in- 
jured the  plaintiff,  I  have,  as  at  present  advised,  no  doubt 
whatever  that  an  action  might  have  lain  against  him.  There 
are  many  dicta  to  that  effect.  But  the  question  is,  what 
duty  did  he  here  undertake  ?  That  depends  on  the  nature 
of  the  employment  of  an  architect  who  acts  under  a  contract 
of  this  kind.  I  do  not  intend  to  hold  that  he  is  to  all  intents 
and  purposes  an  arbitrator,  but  I  think  that  his  duties  are 
very  analogous  to  the  duties  of  an  arbitrator,  and  are  quite 
as  much  so  as  were  tliose  of  the  defendant  in  Pajypa  v. 
Rosei^)  or  Tharsis  Sulphur  and  Copper  Company y  Limited^ 
V.  Loftus  (').  The  argument  of  Mr.  Cave  is  that  under  the 
present  contract  the  architect  was  not  an  arbitrator  or  a  per- 
son appointed  by  the  parties  to  decide  questions  requiring 
exercise  of  discretion,  skill,  or,  in  one  sense,  judgment  at 
all,  biU  was  a  kind  of  appraiser  or  valuer,  to  look  at  certain 
work,  cast  up  certain  figures,  and  do  rather  clerkly  than 
judicial  work,  or  the  work  of  an  arbitrator,  which  requires 
the  exercise  of  skill  and  judgment.  So  to  hold  would  be  to 
ignore  the  experience  of  every  member  of  the  bar  and  bench 
who  has  had  to  do  with  building  contracts,  and  as  very 
many  of  us  have  had  great  experience  of  them  we  ought  to 
to  take  it  into  consideration.  We  know  that  it  frequently 
happens  in  references  that  there  will  be  skilled  architects 
called  on  one  side  and  on  the  other  who  very  often  honestly 
differ  as  to  the  proper  mode  of  measuring  up,  and  disagree 
to  the  extent  of  hundreds  of  pounds  as  to  what  is  owing  un- 
der a  bill  of  quantities.  This  appears  to  me  enough  to  show 
that  an  architect  is  not  to  be  dealt  with  as  a  mere  caster  up  of 
ligures,  who,  if  he  makes  a  mistake,  is  to  be  looked  upon 
as  guilty  of  negligence  because  he  has  cast  them  up  wrongly, 
but  as  one  having  to  do  something  requiring  judgment,  dis- 
cretion, and  skill,  and  I  think  that  he  is  a  *person  ex-  [1 62 
ercising  very  important  functions  requiring  skill  and  judg- 
ment in  cases  of  this  kind.  That  being  so,  Pappa  v.  Hose  (') 
and  Tharsis  Sulphur  Company  v.  Loftus  (')  apply.  The 
only  distinction  pointed  out  by  Mr.  Cave  was  that  in  one 
c|ise  an  actual  dispute  had  arisen,  and  therefore  the  defend- 
ant was  an  arbitrator,  whereas  he  might  not  be  so  before  a 
dispute.  But  it  seems  to  me  that  the  architect  is  an  arbi- 
trator from  the  beginning  to  the  end  of  the  contract^  he  is 
throughout  to  have  his  eye  on  the  work,  and  give  certificates 
from  lime  to  time,  all  having  reference  to  his  final  certifi- 
cate, and,  unless  he  gave  the  duty  up  altogether  from  the 

(')  Law  Rep.,  Y  C.  P.,  32,  625 ;  3  Eng.  R.,  375,  affirming  1  Eng.  R.,  87. 
(«)  Law  Rep.,  8  C.  P.,  1. 
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first  appointment,  he  is  from  the  first  a  person  exercising 
judgment  on  a  matter  on  which  the  parties  cannot  exercise 
judgment. 

I  think,  therefore,  that  the  parties  have  trusted  to  him, 
and  that  from  the  beginning  he  must  exercise  his  functions 
fairly  and  honestly  between  them,  and  that  if  he  violates 
that  duty  he  is  liable  to  an  action.  If  he  honestly  performs 
them  then  he  honestly  performs  his  bargain,  if  it  be  a  bar- 
gain, or  his  duty,  if  it  be  a  duty,  arising  from  the  accept- 
ance of  the  functions,  and  the  parties  must  abide  by  it.  But 
it  is  said  that  paragraph  17  carries  the  case  further,  because 
it  alleges  that  the  defendant  **  knowingly  or  negligently" 
certified  for  a  much  less  sum  than  was  in  fact  due.  It  would, 
I  think,  be  a  bad  precedent  were  we  to  hold  that  by  cram- 
ming into  the  claim  such  a  word  as  that  it  could  be  ex- 
panded into  meaning  ''fraudulently,  dishonestly,  and 
corruptly,"  charges  auite  different  from  what  was  here  in- 
tended. But  I  think  that  word  "knowingly"  equivalent 
to  "knowing  the  figures  put  down."  It  would  have  been 
easy,  if  necessary,  to  use  the  words  "fraudulently  and  cor- 
ruptly." Paragraph  18  remains  to  be  considered.  The 
answer  to  the  contention  in  it  appears  to  me  to  be  that  the 
defendant  would  have  done  very  wrong  if  he  had,  at  the 
mere  request  of  the  plaintiff,  and  without  any  dispute  having 
arisen  between  the  parties,  but  on  the  complaint  of  the 
plaintiff  alone,  reopened  the  matter  and  determined  to  re- 
consider his  certificate.  No  dispute  had  arisen  between  the 
parties.  The  only  dispute  which  had  arisen  was  between 
163]  him  and  the  builder,  and  all  that  *appears  was  that 
the  builder  was  dissatisfied  with  the  certificate.  I  think 
that  claim,  also,  is  ill  founded,  and  that  our  judgment 
should  be  for  the  defendant. 

Judgment  for  the  defendant 

Solicitors  for  plaintiff:  Field,  Roscoe  &  Co. 
Solicitors  for  defendant:   Taylor^  Hoare  &  Taylor. 

See  28  Eng.  Rep.,  203  note.  a  written  request  for  such  arbitration  ; 

Where  a  policy  of  insurance  provides  and  held,  further,  it  makes  no  diff*- 

for  an   arbitration    to    determine   the  ence  that  one  party  or  the  other  hw  re- 

jimount  of  loss  in  case  differences  arise  fused  to  arbitrate  upon  a  verbal  request 

touching    the    same,  "and    upon   the  to  do  so,  or  may  have  refused  to  mtke 

written   request  of  either  party,"  and  such   request   in  writing  :  Wallace  f. 

4ilso  that  no  suit  shall  be  sustainable  German,   etc.,  1    McCrary,  335,    Disi. 

tmlil  after  an  award  shall  have  been  Iowa. 

nbt-ained   in    the    manner    above    pro-         Where  a  contract  provides  that  any 

vided  :    held,    that    the    defence    that  dispute  touching  the  quantity,  qaaliiy. 

liluintifT  has  refustni  to  arbitrate  cannot  or  value  of  work  should  be  referretl  to 

he  made  where  neither  party  has  made  an  arbiter,  whose  decision  should  be 
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final,  the  contractor  cannot  maiutain  an 
action  for  the  price,  unless  he  shows 
that  the  dispute  has  been  so  referred  or 
that  he  had  offered  so  to  do  :  Harbupee 
V.  Pittsburif,  97  Penn.  St.  It,  108. 

Where  the  certificate  of  an  architect 
is  to  be  final,  in  the  absence  of  fraud  or 
mistake,  it  is  conclusive:  Weeks  v, 
•Little,  47  N.  Y.  Super.  Ct.  R.,  1. 

The  plaintiffs  alleged  that  they  pur- 
chased a  quantity  of  molasses  from  de- 
fendants, under  the  agreement  that  the 
quantity  was  to  be  determined  by  the 
Saint  John  guage  (which  had  already 
been  made),  providing  that  the  guag- 
ing  had  been  done  correctly  according 
to  the  Saint  John  system.  The  defend- 
ants, on  the  other  hand,  alleged  that 
the  agreement  was  that  the  quantity 
was  to  be  ascertained  by  the  guage  in- 
8cril>ed  upon  the  casks  by  the  Saint 
John  gaager,  whether  the  same  was 
more  or  less  than  the  correct  quantity. 
The  evidence  on  this  point  was  contra- 
dictory. The  rod  with  which  the  Saint 
John  gaager  had  guaeed  the  molasses 
was  too  short,  and  had,  without  his 
knowledge,  been  tampered  with,  and 
the  actual  quantity  of  molasses  was 
considerably  less  than  what  the  plain- 
tiffs paid  for,  and  the  plaintiffs  brought 
this  action  to  recover  the  amount  so 
overpaid.  The  j  udge  left  the  q  uestions 
to  the  jury  in  the  following  manner : 
Did  the  plaintiffs  purchase  on  the  Saint 
John  guage  as  inscribed  on  the  casks  ; 
and  was  the  bargain  that  such  inscribed 
guage  should  be  taken  as  the  correct 
quantity,  whether  the  same  showed 
more  or  less  than  the  correct  quanti- 
ties? If  so,  inasmuch  as  both  parties 
apparently  acted  on  the  bona  fide  belief 
that  the  guaging  had  been  done  cor- 
rectly in  the  ordinary  way,  the  plain- 
tiffs would  be  precluded  from  opening 
up  the  matter  and  claiming  for  any  de- 
ficiency. Secondly:  If  such  was  not 
the  bargain,  was  it  that  plaintiffs 
should  accept  the  molasses  by  the  Saint 
John  guage  made  in  the  ordinary  way  ? 
If  80,  then  if  the  guage  had  been  reg- 
ularly done  by  the  Saint  John  guager 
with  a  lawful  instrument,  and  the 
qaantities  should  not  be  satisfactory  to 
the  purchasers,  they  would  notwith- 
standing be  barred  by  the  measure- 
ment, and  could  not  recover  for  any 
deficiency.  But  if  the  guaging  was  not 
done  with  a  lawful  instrument,  but 
with  a  rod  of  imperfect  dimensions,  it 

30  Eno.  Rep,  59 


would  not  be  a  guaging  by  the  Saint 
John  system  ;  in  fact  it  amounted  to  no 
guaging  at  all,  and  the  guaging  upon 
which  the  defendants  sold  had  not 
taken  place,  and  the  plaintiffs  would  be 
entitled  to  recover  back  any  money 
overpaid  on  account  of  such  short  de- 
livery. Held,  on  motion  for  a  new 
trial,  that  this  direction  was  correct. 

S.,  a  guager  at  St.  John,  sent  defend- 
ants a  certificate  of  quantity  of  molasses 
contained  in  a  number  of  casks  by 
them  sold  to  the  plaintiffs,  as  ascer- 
tained by  a  re-guaging.  This  certifi- 
cate he  afterwards  saw  in  defendant's 
possession  and  conversed  with  one  of 
them  about  it.  The  conversation  be- 
tween S.  and  the  defendant  having 
been  received  in  evidence,  the  certifi- 
cate was  offered  in  evidence  and  re- 
ceived, subject  to  objection. 

Held,  that  as  the  conversation  was 
admissible,  the  certificate,  concerning 
which  they  were  conversing,  was  also 
admissible  :  Cox  u.  McMauer,  8  Pugsley 
&  Burbidge,  121. 

A  stipulation  in  a  contract  for  arbi- 
tration in  case  of  dispute  as  to  the  true 
value  of  extra  work  or  of  work  omitted, 
ousts  a  court  of  law  or  of  equity  of  all 
jurisdiction  over  the  matter  falling 
within  the  stipulation. 

Disputes  as  to  whether  certain  work 
was  extra  work  or  not,  and  as  to 
whether  extra  work  done  at  agreed 
prices  was  properly  done  or  not,  do  not 
fall  within  the  stipulation  :  Weeks  «. 
Little,  47  N.  Y.  Super.  Ct.  R.,  1. 

Held,  that  a  covenant  in  a  contract 
for  the  construction  of  railway  works, 
between  the  chief  contractor  and  a  sub- 
contractor, that  the  qualities  and 
quantities  of  the  work  done  by  the 
sub-contractor  should  be  ascertained 
and  dete«nined  before  an  engineer  to 
be  named  by  the  contractor-in-chlef,  is 
a  valid  covenant. 

That  under  the  pleadings  in  this  case 
the  defendant  was  entitled  to  the  bene- 
fit of  the  said  covenant. 

That  the  defendant  could  not  have 
the  said  covenant  as  regards  works 
done  by  the  sub-contractor,  not  alleged 
by  either  of  the  parties  to  have  been 
done  under  the  contract,  although  al- 
leged and  proved  to  have  been  done  in 
connection  with  and  whilst  the  works 
contracted  for  were  in  progress  :  Sa- 
vard  V.  McGreevy,  7  Quebec  L.  R.,  97. 

J.  T.  and  J.  M.,  arbitrators,   being 
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agreed  that  a  certain  sam  was  dae  by  the  umpire ;  2d,  that  the  umpire  had 
the  defendant,  but  differing  as  to  the  not  himself  heard  the  evidence  of  tlie 
parties  by  whom  the  action  could  be  parties ;  and  3d,  that  the  defendant 
legally  brought,  by  a  memorandum  in-  had  no  notice  of  the  appointment  or  of 
dorsed  upon  the  submissions  appointed  opportunity  of  producing  testimony, 
by  J.  W.  R.  as  umpire.  The  latter  After  argument  the  case  was  referred 
having  heard  from  the  arbitrators  the  back  to  the  umpire  with  instructions  to 
statement  of  facts  in  which  they  both  cite  the  parties  before  him,  to  enable 
concurred,  decided  that  the  plaintiffs  them  to  be  heard  with  their  witnesses., 
were  the  proper  parties,  and  so  awarded  Sir  W.  Young,  C.J.,  while  consent- 
in  conjunction  with  the  arbitrator  with  ing  to  the  cause  beng  referred  back, 
whom  he  agreed.  was  of  opinion  that  the  award  was  sos- 
The  defendant  took  exception  to  the  tainable,  and  that  the  rule  for  setting 
award,  on  the  grounds,  Ist,  that  he  had  it  aside  should  be  discharged  :  Eaton 
not  acquiesced  in  the  appointment  of  v.  Campbell,  2  Nova  Scotia  Dec,  314 


[4  Coihmon  Pleas  Division,.  163.] 
March  11,  1879. 

Berringer  V.  The  Great  Eastern  Railway  Company. 

Matter  and  Servant — Action  by  3 faster  for  Injury  to  Servant — Pure  Tort — Railway, 

Claim  a11e$:ed  that  the  servant  of  the  plaintiff  took  a  ticket  and  travelled  by  the 
L.  T.  <fe  S.  Railway ;  that  the  defendant^i,  the  Great  Eastern  Railway  Company,  sap- 
plied  the  engines,  drivers  and  firemen  for  working  the  traffic  of  the  L.  T.  A  S.  Rail- 
way, and  also  the  signalmen  for  working  the  said  traffic  at  the  S.  Junction ;  that 
the  L.  T.  A  S.  train  in  which  the  servant  travelled  came  into  collision  with  a  train 
of  the  defendant  company  at  the  junction,  through  the  negligence  of  the  defendants' 
signalman  there ;  that  the  servant  was  hurt,  whereby  the  plaintiff  lost  his  servicea 
and  was  damnified.     On  demurrer  : 

Held,  that  the  action  was  against  independent  wrongdoers,  not  parties  to  the  con- 
tract of  carriage,  for  a  pure  tort,  and  could  therefore  be  maintained. 

Claim  :  That  the  plaintiff  John  Berringer  carried  on  the 
business  of  a  butcher,  and  was  the  father  of  the  plaintiff, 
Frederick  Berringer,  who  was  an  infant  ('). 

The  London,  Tilbury  and  Southend  Railway  Company 
were  carriers  of  passengers  for  hire  between  Fenchurch 
Street  and  Southend,  and  the  defendant  company  were 
carriers  of  passengei*s  for  hire  between  Fenchurch  Street 
and  Woolwich.  ThA  defendant  company  supplied  the 
engines,  drivers  and  firemen  for  working  the  traffic  of  the 
London,  Tilbury  and  Southend  Company's  line,  and  also 
the  signalmen  for  working  the  said  traffic  at  Stepney  Junc- 
tion. 

The  plaintiff  Frederick  took  a  ticket  at  Fenchurch  Street 
station,  by  a  train  leaving  there  at  a  certain  hour  upon  the 
London,  Tilbury  and  Southend  Company's  line  to  South- 
164]  end,  and  proceeded  *as  far  as  Stepney  Junction,  when 
the  said  train  came  violently  into  collision  with  a  train  be- 

(1)  The  infant  sued,  by  his  father  as  his  next  friend,  for  the  personal  injuries  be 
had  sustained. 
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longing  to  tlie  defendant  company  proceeding  from  Wool- 
wicli  to  Pencliiirch  Street,  and  the  plaintiff  Frederick  was 
thereby  injured.  The  colliaion  was  caused  through  the  neg- 
ligence of  the  defendants'  servants,  partly  owing  to  the 
defective  construction  and  working  of  the  defendants'  down 
home  main  line  signal  arm  at  Stepney  Junction,  in  that  it 
would  not  show  the  "Danger"  signal  when  it  was  so  re- 
quired, and  partly  owing  to  the  fact  that  the  defendant 
company's  signalman  at  the  said  junction  so  negligently 
and  improperly  shifted  certain  points  there,  as  to  turn  the 
down-train  in  which  the  plaintiff  Frederick  was  travelling 
across  the  road  of  an  up-train  belonging  to  the  defendant 
company,  then  leaving  Stepney  Junction  for  Fenchurch 
Street,  whereby  the  former  train  ran  into  the  latter  and  the 
collision  occurred. 

Par.  5.  Prior  to  the  5th  of  August,  1878,  the  plaintiff 
Frederick  was  in  the  habit  of  assisting  the  plaintiff  John 
Berringer  in  his  business.  Since  that  date  he  had  been 
utterly  unable  to  render  his  father  any  assistance,  whereby 
the  plaintiff  John  Berringer  had  lost  his  son's  services  and 
had  been  put  to  expense. 

Demurrer  to  so  much  of  the  claim  as  supported  the 
alleged  claim  of  the  plaintiff  John  Berringer  mentioned  in 
ti^"  5th  paragraph  thereof,  on  the  ground  that  the  facts 
therein  alleged  showed  no  contract  between  the  plaintiff  ' 
John  Berringer  and  the  defendants  or  the  London,  Tilbury 
and  Southend  Railway  Company  to  carry  the  plaintiff 
Frederick  Berringer. 

Nicolly  for  the  defendants:  The  claim  by  the  father  to 
recover  for  the  loss  of  services  of  the  son,  who  is  his 
servant,  is  bad.  There  was  no  contract  between  the  father 
and  the  defendant,  and  the  breach  of  duty  shown  in  the 
chiira  arises  out  of  contract.  But  the  son  took  the  ticket, 
and  any  damage  sustained  was  from  a  breach  of  the  con- 
tract with  him.  *'It  must  be  admitted  by  the  defendants 
that  a  long  series  of  authorities  has  established  that  a 
master  may  sue  for  loss  of  services  caused  by  a  pure  wrong, 
a  trespass,  to  his  servant,  as,  by  beating  him.  On  the  other 
hand,  it  is  indisputable  that  no  such  action  has  ever  been 
sustained  in  a  case  in  which  the  injury  to  the  servant  was 
not  actionable  in  respect  *of  the  civil  wrong,  but  only  [165 
in  respect  of  a  duty  arising  out  of  and  founded  upon  a  Qon- 
tvact  with  the  servant:"  per  Willes,  J.,  Alton  v.  Midland 
%.  Co.  (*). 

[Reginald  Brown,  for  the  plaintiff:     Were  this  action 

(')  19  g.  B.  (N.S.),  213,  at  p.  239 ;  84  L.  J.  (C.P.),  292,  at  p.  297, 
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against  the  carrying  railway  company  that  case  would,  no 
doubt,  be  conclusive  ;  but  the  plaintiff  has  taken  care  to 
sue  the  defendant  company  for  a  mere  trespass,  by  causing 
a  collision  between  their  train  and  that  in  which  his  servant 
was  carried.] 

The  defendants  are  connected  with  the  Tilbury  Company, 
and  have,  by  pleading  to  the  claim,  accepted  their  respons- 
ibility. No  trespass  is  alleged  or  shown,  but  negligence 
in  performing  the  contract  of  carriage.  If  the  claim  were 
for  a  pure  tort  the  plaintiff  would  not  have  alleged  that  the 
defendants  supplied  the  engines,  drivers  and  firemen  for 
working  the  traffic  of  the  Tilbury  line.  It  is  a  tort  founded 
on  contract :  see  Martin  v.  Great  Northern  Ry,  Co,  (*). 

"The  form  of  the  action  cannot  alter  the  nature  of  the 
transaction ;  the  form  of  the  transaction  is  originally  con- 
tract;" per  Mansfield,  C.J.:  Powell  v.  Layton(^).  There 
was  no  privity  of  contract  between  the  plaintiff  and  the 
defendants  :    Winterbottom  v.  Wright  (*). 

Lopes,  J. :  I  need  not  trouble  Mr.  Brown  to  argue,  for  I 
think  the  claim  is  valid.  The  claim  is  against  the  companv 
not  parties  to  the  contract  of  carriage,  for  a  pure  tort,  sucn 
as  would  be  committed  if  a  vehicle  in  the  highway  were 
wrongfully  driven  against  or  across  the  path  of  another 
vehicle,  whereby  a  servant  therein  was  hurt,  and  his  master 
lost  his  services. 

Demurrer  overruled. 

Solicitors  for  plaintiff :  Oush  <fe  Phillips. 
Solicitor  for  defendants :  Capel  A.  Curwood. 

0)  16  C.  B.,  179.  (•)  2  B.  ik  P.,  866,  at  p.  870. 

(«)  10  M.  <k  W.,  109. 


[4  Common  Pleas  Division,  166.] 
March  12,  1879. 

166]  *TnE  Imperial  Marine  Insurance  Company  v.  The 
Fire  Insurance  Corporation^  Limited. 

S!iip  and  Shipping — 3farine  Insurance — Reititurance  against  Fire — Sueeeimve  open 
Folunes — Usage  of  Underwriters — Declaraiions  of  Risk — Order  of— Rectification  of 
— Negligence  in  declaring. 

The  defendants,  a  fire  insurance  corporation.  Agreed  to  reinsore  the  plaintiffs,  a 
marine  insurance  company,  against  loss  by  fire  up  to  £1.000  by  any  one  vessel 
upon  all  coal-laden  ships  insured  by  the  plaintiffs  at  and  from  certain  ports  to 
others.  A  policy  was  accordingly  subscribed  by  the  defendants  whereby  in  con- 
sideration of  £250  they  undertook  to  reinsure  the  plaintiffs  against  loss  of  dama^ 
by  fire  to  the  extent  of  £50,000  by  the  ships  as  might  be  declared  at  and  from  cer- 
tain ports  to  others,  the  policy  to  be  subject  to  the  same  clauses  and  conditions  (as 


Vol.  IV.]  COMMON  PLEAS  DIVISION.  469 

Imperial  Marine  Insurance  Co.  v.  Fire  Insurance  Corporation. 

far  as  they  related  to  fire  ri^k  only)  as  the  original  policy  or  policies,  and  would  pay 
as  might  be  paid  thereon.  The  policy  provided  that  the  arrangement  was  to  be  in 
force  for  a  year,  and  include  only  coal-laden  vessels,  and  the  policy  was  to  be  sup- 
plemented by  further  policies  on  like  terms  should  the  amount  of  it  not  prove  suffi- 
cient for  the  3'ear's  transactions.  This  and  a  second  policy  being  cxnausted  by 
declarations  of  risk  made  under  them,  a  third  policy  was  applied  for  by  the  plain- 
tiffs and  issued  to  them.  A  risk,  incurred  prior  to  the  date  of  the  second  policy, 
was  not  included  in  those  declarations  and  was  followed  by  a  loss  of  cargo  from  fire 
known  to  the  plaintiffs  when  the  third  policy  issued,  but,  through  mere  neglect  on 
the  part  of  their  manager,  was  not  declared  until  afterwards.  Taken  in  chronologi- 
cal order,  this  risk  came  under  the  third  policy,  if  any. 

In  an  action  to  recover  for  the  loss,  the  court,  empowered  to  decide  all  questions 
in  the  ca.se : 

Held,  that  although  the  defendants  had  reinsured  against  fire  only,  their  agree- 
ment was  in  respect  of  a  marine  risk  and  subject  to  the  usage  of  underwriters 
stated  in  Stephen*  v.  Australasian  Insurance  Company  (4  Eng.  R.,  296),  and  that, 
therefore,  the  policies  att^iched  to  the  goods  in  order  of  shipment,  and  the  declara- 
tions must  be  rectified  to  make  them  correspond  with  it,  and  this  might  be  done 
even  after  loss ;  that  the  negligence  of  the  plaintiffs'  manager  did  not  deprive  them 
of  their  right  to  do  it,  and  consequently  that  they  were  entitled  to  recover. 

Further  consideration.  The  nature  of  the  action  and 
the  facts  and  admissions  in  it  were  thus  stated  in  the  judg- 
ment of  the  court : 

This  case  came  before  Mr.  Justice  Lopes  for  trial  last 
Summer  Liverpool  Assizes.  The  jury  were  discharged  b^ 
consent  without  a  verdict,  and  all  questions  were  left  to  his 
decision. 

The  plaintiffs  are  a  marine  insurance  company  carrying 
on  *busines8  at  Liverpool,  and  the  defendants  are  a  [167 
fire  insurance  corporation. 

In  November,  1876,  it  was  agreed  between  the  plaintiffs 
and  defendants  that  the  defendants  should,  upon  certain 
agreed  terms,  reinsure  the  plaintiffs  against  loss  by  fire  to 
the  extent  of  not  more  than  £1,000  by  any  one  vessel  upon 
all  coal-laden  ships,  which  should  be  insured  by  the  plain- 
tiffs under  their  policies  at  and  from  certain  agreed  ports  to 
certain  other  agreed  ports. 

In  accordance  with  such  agreement  the  defendants  sub- 
scribed and  issued  to  the  plaintiffs  a  policy  dated  the  28th 
of  February,  1877,  whereby  the  defendants  in  consideration 
of  £250  undertook  to  guarantee  or  reinsure  the  plaintiffs 
against  loss  or  damage  by  fire  and  the  consequence  thereof 
to  the  extent  of  £50,000  by  the  ships  or  vessels  as  might  be 
declared  at  and  from  certain  ports  therein  mentioned  to 
destination,  the  said  policy  to  be  subject  to  the  same  clauses 
and  conditions  (as  far  as  they  related  to  the  fire  risk  only) 
as  the  original  policy  or  policies,  and  would  pay  as  might 
be  paid  thereon.  In  the  said  policy  it  was  provided  that 
the  arrangement  was  to  be  in  force  for  one  year  from  the  Ist 
of  October,  1876,  and  was  to  include  only  such  vessels  as 
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were  coal-laden.  It  wasi  also  provided  that  the  said  policy 
was  to  be  supplemented  by  further  policies  on  like  terms 
should  the  amount  thereof  not  prove  sufficient  for  the  year's 
transactions. 

*  Declarations  were  made  on  the  19th  of  February  and  on 
the  29th  of  June,  such  declarations  were  far  in  excess  of  the 
policy.  On  the  9th  of  July  defendants  subscribed  and 
issued  a  second  policy  for  £50,000  similar  in  terms  in  every 
respect  to  the  former  policy. 

On  the  7th  of  June  the  plaintiffs  insured  a  coal-laden  ship 
called  the  Hampden  on  a  voyage  between  the  prescribed 

¥orts.  The  Hampden  was  lost  on  the  18th  of  September, 
he  loss  was  posted  at  Lloyd's  on  the  24th  of  December. 
Further  declarations  were  made  on  the  10th  of  August,  and 
were  in  excess  of  the  second  policy.  The  Hampden  was 
not  declared  either  on  the  29th  of  June  nor  on  the  10th  of 
August. 

On  the  24th  of  October  the  plaintiffs  applied  to  the  de- 
168]  fendants  *for  a  covering  slip,  which  was  sent  them 
by  the  defendants,  and  on  the  25th  of  October  a  third  policy 
was  subscribed  and  issued  by  the  defendants  in  the  same 
terms  in  all  respects  as  the  two  previous  policies.  On  the 
2d  of  November  the  plaintiffs  declared  the  Hampden,  and 
claimed  for  a  loss.  At  this  time  and  when  the  third  policy 
was  effected  the  plaintiffs  knew  of  the  loss  of  the  Hampden. 

It  was  admitted  at  the  trial,  and  in  the  argument,  that  the 
plaintiffs  had  taken  a  risk  of  a  coal  cargo  in  respect  of  the 
Hampdea,  and  that  there  was  a  loss  which  would  be  covered 
by  the  policy  of  insurance,  if  the  plaintiffs  were  not  debar- 
red from  attributing  it  to  due  of  the  said  policies  by  reason 
of  delay  in  declaring  the  risk.  It  was  also  undisputed  that, 
taking  the  risks  in  chronological  order,  the  Hampden  did 
not  come  under  either  of  the  first  two  policies,  which  were 
by  previous  risks  exhausted,  when  the  plaintiffs  took  the 
risk  in  the  Hampden,  but  must  rank  under  the  third  policy 
(if  under  any),  which  was  effected  on  the  25th  of  October. 

It  was  also  undisputed  that  the  plaintiffs'  manager  had 
been  most  negligent  in  not  declaring  the  Hampden,  but  the 
defendants  admitted  that  there  was  no  want  of  good  faith 
on  his  part  nor  on  the  part  of  the  plaintiff  company. 

It  was  also  admitted  that  a  usage  in  fact  existed  such  as 
that  in  Stephens  v.  Australasian  Insurance  Company  ^\ 
to  the  effect  that  in  the  case  of  open  policies  on  ships  to  be 
declared  there  is  a  usage  of  merchants  and  underwriters  that 
the  policy  attaches  to  the  goods  as  soon  as,  and  in  the  order 

0)  Law  Rep.,  8  C.  P.  18 ;  4  Eng.  R.,  296. 
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in  which  thev  are  supplied,  in  which  order  the  assured  is 
bound  to  declare  them,  and  in  case  of  mistake  as  to  the  order 
of  shipment  the  assured  is  bound  to  rectify  the  declaration, 
which  is  sometimes  done  after  loss. 

1878.  Dec.  14.     C,  Russelly  Q.C.,  and  Myburgh,  for  the 
plaintiffs :     The  loss  of  coal  cargoes  in  ships  is  undoubtedly 
a  marine  risk.    The  defendants  undertook  to  reinsure  against 
it,  and,  as  is  admitted,  were  acting  intra  vires  in  doing  so. 
Then,  having  accepted  such  risks,  *they  are  affected     [169 
by  the  customs  regulating  the  business  of  marine  insurance, 
and  their  contract  with  the  plaintiffs  was  therefore  subject 
to  the  custom  found  and  stated  in  Stephens  v.  Australasian 
Insurance  Company {^)\   "According  to  the  usage  of  the 
insurance  business,  when  a  policy  is  effected  on  goods  by 
ship  or  ships  to  be  thereafter  declared,  the  policy  attaches 
to  the  goods  as  soon  as  and  in  the  order  in  which  they  are 
shipped ;  and  directly  the  assured  knows  of  the  shipment  of 
the  goods  he  is  bound  to  declare  them  to  the  underwriter 
on  tne  policy,  and  to  declare  them  in  the  order  in  which 
they  are  shipped.     He  is  not  entitled  to  declare  some  of  the 
risks,  and  remain  his  own  insurer  as  to  the  others.     In  case 
by  oversight  or  otherwise  the  goods  are  declared  on  the  pol- 
icy in  an  order  different  from  that  in  which  they  were  snip- 
ped, the  assured  is  bound  to  rectify  the  declarations  and 
make  them  correspond  with  the  order  of  shipment.     The 
underwriter  would  require  to  see  the  bills  of  lading,  and 
could  insist  on  the  declarations  being  made  to  follow  the 
sequence  of  the  bills  of  lading.     The  declarations  are  often 
thus  rectified,  and  sometimes  even  after  loss."     If  this  cus- 
tom applied,  then  the  plaintiffs  were  not  only  entitled,  but 
bound,  to  rectify  their  declarations  so  as  to  make  the  risks 
declared  come  in  chronological  order  under  the  policies. 
They  could  not  pick  and  choose  the  risks  to  be  declared,  but 
must,  for  the  advantage  of  the  defendants,  who  get  the  ben- 
efit of  the  risks  which  are  run  out,  declare  every  risk  which, 
was  within  the  terms  of  the  policy,  and  therefore  may  claim 
the  correlative  right  to  correct  their  declarations.     A  decla- 
ration may  be  altered  even  after  the  loss  is  known,  if  such 
alteration  be  made  without  fraud:    Stephens  y.  Austrata- 
nan  Insurance  Company  (*).     No  fraud  is  suggested  here. 
The  provision  in  the  agreement  for  supplementary  policies 
is  equivalent  to  a  covering  note  or  slip,  which  is  a  complete 
and  final  contract  binding  upon  the  underwriters  in  honor 
and  good  faith,  and  therefore  the  plaintiffs  were  not  bound 

(')  Law  Rep.,  8  C.  P.,  18;  4  Eng.  R.,  296. 
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to  declare  at  the  time  of  effecting  the  third  policy,  that 
the  risk  on  the  Hampden  had  already  fallen  in :  Cory  v. 
Patton  C). 

Her  Schelly  Q.C.,  and  Wheeler^  for  the  defendants:  The 
defendants  are  a  fire  insurance  corporation.  Their  limited 
170]  reinsurance  was  ^against  fire  only,  although  the 
original  insurance  by  the  plaintiffs  was  marine.  The  de- 
fendants could  neither  be  expected  to  know  the  usages  of 
marine  insurance  nor  to  contract  with  reference  to  them. 
Therefore  the  custom  in  Stephens  v.  Australasian  Insur- 
ance Campany^)  does  not  apply,  and  the  policy  did  not  at- 
tach until  the  risk  was  declared,  which,  was  not  until  after 
loss.  A  covering  slip  is,  but  for  the  Stamp  Acts,  an  actual 
policy;  but  this  agreement  is  to  make,  as  it  were,  a  policy 
infuturo.  Cory  v.  Patton  (*)  does  not  apply.  In  the  pres- 
ent case  the  point  to  be  regarded  is  the  time  at  which  the 
stipulation  was  to  come  into  operation,  viz.,  when  the  second 

J)olicy  became  exhausted.     But  the  loss  occurred  and  was 
Lnown  before  it  was  exhausted,  and  the  declaration  was 
afterwards  made. 

Secondly,  the  negligence  of  the  plaintiffs'  manager  in  de- 
claring the  loss  disentitles  them  to  recover.  His  improper 
mode  of  conducting  business  was  calculated  to  afford  a  dan- 
gerous facility  of  fraud  :  Parsons  on  Marine  Insurance,  ed. 
1868,  p.  520. 

Myourgh^  replied :  The  defendants  have  chosen  to  share 
one  of  several  marine  risks,  and  must  be  taken  to  know  the 
usages  of  the  business  in  which  they  engage.  No  reason 
whatever  has  been  suggested  why  the  usage  in  question 
should  not  apply  to  these  insurance  policies ;  many  might 
be  given  to  show  that  it  ought  to  apply.  Further,  the  con- 
tract is  peculiar.  It  is  that  the  plaintiffs  continuing  their 
ordinary  business  of  marine  insurance,  shall  be  reinsured 
by  the  defendants  for  a  year.  There  is  no  necessity  for  any 
declaration  at  all.  It  is  remarkable  that  the  words  "as 
may  hereafter  be  declared"  are  omitted  from  the  agree- 
ment. The  only  object  of  the  declarations  under  the  con- 
tract is  to  show  when  the  policies  are  exhausted.  The 
stipulation  for  successive  policies  is  even  more  effective  than 
the  ordinary  slip,  because  it  is  inserted  in  a  valid  signed  and 
stamped  policy. 

That  negligence  should  avoid  a  contract  is  a  proposition 
unknown  to  our  law. 

Cur,  adv.  vult 

(»)  Law  Rep.,  7  a  B.,  804;  10  Eng.  (*)  Law  Rep.,  8  C.  P.,  18;  4  Eng.  R 
R.,  189.  296. 
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March  13.  Lopes,  J.,  after  stating  the  case  as  hereinbe- 
fore set  *out,  proceeded  :  The  defendants  contended  [171 
that  they,  the  defendants,  not  being  a  marine  insui-ance 
company,  the  usage  stated  in  Stephens  v.  Australasian  In- 
surance Company  (')  did  not  attach.  As  the  case  depends 
mainly  on  whether  this  custom  applies  or  not,  it  is  conven- 
ient first  to  consider  that  question.  I  think  it  does.  The 
argument  is  that  the  usage  does  not  attach  because  the  plain- 
tiffs are  insurers  against  marine  risks,  and  the  defendants 
are  insurers  against  fire.  It  is  conceded,  however,  that  it  is 
within  the  powers  of  the  defendant  company  to  reinsure 
against  loss  by  fire  in  case  of  ships  at  sea.  The  plaintiffs 
here  insure  against  perils  by  sea  generally,  and  in  order  to 
ease  their  liability,  they  reinsure  their  risks  in  respect  of 
coal-laden  vessels  for  a  limited  amount  in  each  case  and  in 
respect  of  fire  only,  and  between  specified  ports,  with  the 
defendants.  The  contract  with  the  defendants  is  a  contract 
of  fire  insurance  no  doubt,  but  a  contract  of  fire  insurance 
in  respect  of  a  marine  risk.  The  defendants  when  they  en- 
tered into  that  contract  were  doing  the  trade  or  busine'^ss  of 
marine  insurance.  The  plaintiffs  in  the  course  of  their  busi- 
ness undertook  certain  marine  risks,  the  defendants  for  their 
own  benefit  take  upon  themselves  to  indemnify  the  plaintiffs 
against  one  of  those  marine  risks  (being  a  risk  against  fire). 
It  was  a  marine  risk  in  the  hands  of  the  plaintiffs,  and  did 
not  become  less  so  when  undertaken  by  the  defendants. 
When  the  defendants  contracted  with  the  plaintiffs  they 
contracted  with  them  according  to  the  usage  of  the  particu- 
lar trade  or  business  to  which  the  contract  related.  It 
related  to  the  trade  or  business  of  marine  insurance.  I  think, 
therefore,  the  usage  in  Stephens  v.  Australasian  Insurance 
Company  (')  applies. 

Tliia  being  my  view,  it  is  not  necessary  for  me  to  deter- 
mine how  the  case  would  stand  if  that  usage  did  not  attach. 
I  will  only  say  that  it  appears  to  me  that  if  the  usage  did 
not  attach  the  contract  could  not  be  regarded  as  an  ordinary 
open  policy  on  ship  or  ships  to  be  hereafter  declared. 
Having  regard  to  the  terms  of  the  contract  between  the 
parties,  I  should  be  inclined  to  adopt  the  argument  that 
there  is  no  necessity,  except  as  a  matter  of  convenience  (as 
showing  when  one  policy  was  exhausted,  *and  an-  [172 
other  had  become  necessary),  that  there  should  be  any  dec- 
laration, but  that  the  policy  attached  when  the  risk  was 
incurred. 

It  was  argued  by  Mr.  Wheeler,  on  the  part  of  the  defend- 

(»)  Law  Rep.,  8  C.  P..  18;  4  Eng.  R.,  296. 

30  Eng.  Eep.  60 
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ants,  that  the  negligence  of  the  plaintiffs'  manager  was  such 
that  it  afforded  facilities  for  fraud,  and  consequently  disen- 
titled the  plaintiff  from  recovering-  A  passage  from  Par- 
sons on  Insurance  was  relied  on.  I  am  not  prepared  to  hold 
there  was  such  negligence,  nor  can  I  find  any  authority  for 
Mr.  Wheeler  s  contention.  I  am  of  opinion  that  the  plain- 
tiffs, having  acted  in  good  faith,  are  not  debarred  by  that 
delay  in  making  a  declaration  on  the  Hampden  from  re- 
covering. 

Judgment  for  the  plaintiff s^  £1,000  with  costs. 

Solicitors  for  plaintiffs :  I^^ield  &  Roscoe. 
Solicitors  for  defendants :  Learoyd  &  Co. 


[4  Common  Pleas  Division,  172.] 

March  22,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

Bryant  v.  Lefever  and  Another. 

BoManerU — Riffhl  to  PoMogc  of  Air — Action  for  oUtntcting  Aece89  of  Air  to  Chimnof 
of  iJwelling  House — Nuiaanee. 

The  accesfl  of  air  to  the  chimneys  of  a  building  cannot,  as  against  the  occupier  of 
neigliboring  land,  be  claimed  either  as  a  natural  right  of  property,  or  as  an  easemeDt 
by  prescription  from  the  time  of  legal  memory,  or  by  a  lost  grant,  or  under  the  Pre- 
scription Act  (2  A  8  Wm.  4,  c.  71). 

mbb  V.  Bird  (13  C.  B.  (N.S.),  841 ;  81  L.  J.  (C.P.),  835.)  followed. 

The  plaintiff  and  the  defendants  were  occupiers  of  adjoining  houses.  For  more 
tlian  twcnt}'  years  the  occupiers  of  the  plaintiffs  house  had  enjoyed  the  access  of  air 
to  tlie  chimneys  of  it.  The  defendants  took  down  their  house,  and  rebuilt  a  wall  to 
a  greater  height,  thereby  causing  the  plaintiffs  chimneys  to  smoke : 

HeJd,  that  no  action  was  maintainable  by  the  plaiutiff  against  the  defendants,  either 
on  the  ground  that  the  plaiutiff  had  acquired  an  easement  which  the  defendants  had 
interfered  with,  or  on  the  ground  that  the  nuisance  complained  of  had  been  created 
by  the  defendants. 

Claim  alleged  that  the  defendants  occupied  premises  ad- 
joining the  plaintiffs  houSe,  and  that  "before  the  circum- 
173]  stances  hereinafter  *set  out  the  plaintiff  had  always, 
and  for  much  more  than  twenty  years,  a  free  access  of  air  to 
his  chimneys,  which  were  on  the  side  of  his  house  next  to 
the  house  of  the  defendants.  About  the  month  of  June, 
1876,  and  after  the  plaintiff  was  in  occupation  of  his  said 
house,  the  defendants  raised  the  walls  of  tht^ir  house  so  high, 
and  put  stacks  of  timber  on  the  roof  of  the  said  house,  so  as 
to  interfere  with  and  prevent  the  free  access  of  air  to  the 
plaintiff's  chimneys,  and  prevented  a  proper  draught  in  the 
same,  and  the  plaintiff  was  totally  unable  to  use  his  said 
chimneys,  and  the  enjoyment  by  the  plaintiff  of  his  house 
was  much  diminished  and  injured." 
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Defence :  a  denial  of  the  allegations  of  the  claim.  Issue 
thereon. 

At  the  trial  before  Lord  Coleridge,  C.  J.,  and  a  special  jury 
during^  the  Hilary;  Sittings  in  Middlesex,  1878,  the  following 
facts  were  proved': 

The  plaintiff  and  the  defendants  were  occupiers  of  adjoin- 
ing houses,  which  were  of  about  the  same  height.  Before 
1876  the  plaintiff  was  able  to  light  a  fire  in  any  room  of  his 
house  without  the  chimneys  smoking  ;  the  two  houses  had 
remained  in  the  same  condition  some  thirty  or  forty  years. 
In  1876  the  defendants  took  down  their  house,  and  began  to 
rebuild  it.  They  carried  up  a  wall  by  the  side  of  the  plain- 
tiff's chimneys  much  beyond  its  original  height,  and  stacked 
timber  on  the  roof  of  their  own  house,  and  thereby  caused 
the  plaintiff's  chimneys  to  smoke  whenever  he  lighted  fires. 

Lord  Coleridge,  C.  J.,  allowed  the  claim  to  be  amended  by 
introducing  an  allegation  that,  by  reason  of  the  facts  therein 
mentioned,  the  defendants  created  a  nuisance  to  the  injury 
and  prejudice  of  the  plaintiff  in  respect  of  his  enjoyment  of 
his  house  and  premises. 

The  jury  found  in  substance  that  for  more  than  twenty 
years  there  had  been  free  access  of  air  to  the  chimneys  of  the 
plaintiff's  house,  and  also  that  the  erection  of  the  defend- 
ants' wall  sensibly  and  materially  interfered  with  the  com- 
fort of  human  existence  in  the  plaintiff's  premises.  They 
assessed  the  damages  at  £40,  and  Lord  Coleridge,  C.J., 
directed  judgment  to  be  entered  for  the  plaintiff. 

The  defendants  appealed. 

*1878.  Dec.  11,  12.  Oate.s,  Q.C.,  and  Edward  [174 
Clarke,  for  the  defendants :  Although  the  jurj'  have  found  in 
favor  of  the  plaintiff,  yet  the  defendants  are  entitled  to  suc- 
ceed. No  action  will  lie  for  the  interference  by  them  with  the 
access  of  air  to  theplaintiff'schimneys.  The  defendants  can- 
not be  prevented  either  from  raising  the  height  of  the  roof  of 
their  own  house,  or  from  placing  timber  upon  it.  The 
plaintiff  cannot  claim  that  smoke  shall  freely  escape  from 
his  building,  either  as  a  natural  right  of  property,  or  by  way 
of  easement.  Webb  v.  Bird  (')  is  very  like  the  present  case, 
and  is  practically  conclusive  upon  it.  The  cases  as  to  sup- 
port for  buildings  from  adjoining  soil  cited  in  Angus  ^v, 
DaUon{*)  show  that  the  analogous  claim  to  the  access  of  air 
to  a  chimney  is  unsustainable.  The  alleged  nuisance  merely 
consisted  in  hindering  the  escape  of  something  disagreeable, 

0)  10  C.  B.  (N.S.),  268 ;  80  L.  J.  (C.P.).  (*)  8  a  B.  D.,  85  ;  28  En)?.  R.,  80 ;  on 
S84;  in  Ex.  Ch.,  I3  C.  B.  (N.S.),  841  ;  81  appeal,  4  Q.  B.  D.,  162 ;  28  Eng.  R.,  706. 
L.J.(C.P.),835.  i'i'     ^     ^  ^       > 
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which  the  plaintiff  himself  has  produced  upon  his  own 
premises. 

A.  Cock  {Staveley  Hill^  Q.C.,  with  him),  for  the  plaintiff: 
An  action  will  lie  for  stopping  the  flow  of  air,  whereby  tlie 
convenience  or  value  of  a  building  is  lessened :  AldrecCs 
Case  C).  It  is  found  by  the  jury  that  the  comfort  of  human 
existence  in  the  plaintiff's  house  has  been  materially  inter- 
fered with  ;  and  this  is  sufficient  to  entitle  him  to  redress 
by  either  injunction  or  action,  or  both,  Walter  v.  Sel/eQ); 
and  as  by  the  erection  on  the  defendants'  house  the  smoke 
which  would  otherwise  escape  from  the  chimneys  was  forced 
back  into  the  plaintiff's  house,  he  is  entitled  to  relief,  on  the 
ground  that  he  is  suffering  inconvenience  from  a  nuisance  : 
Deni  v.  Auction  Mart  Co,  ('). 

[Cotton,  L.J.:  In  that  case  Wood,  V.C.,  alludes  to  the 
distinction  between  a  claim  to  the  access  of  air  and  a  claim 
to  the  access  of  light ;  and  this  distinction  is  also  pointed 
out  by  Lord  Sel borne,  L.C.,  in  Citj/  of  London  Brewery 
Co.  V.  Tennant  (*).] 

Moreover,  the  occupiers  of  the  plaintiff's  house  have  for 
twenty  years  enjoyed  as  of  right  the  access  of  air  to  the 
chimneys;  and  this  is  sufficient  to  raise  tlie  presumption, 
175]  that  the  enjoyment  was  ^commenced  by  virtue  of  a 
grant,  Starkie  on  Evidence,  part  iii,  ch.  i,  p.  750  (4lh  ed.), 
and  this  being  a  presumption  of  law,  it  is  unnecessary  that 
the  jury  should  find  that  a  deed  of  grant  was  actually  exe- 
cuted :  Taylor  on  Evidence,  vol.  i,  part  i,  ch.  v,  par.  132, 
p.  148  (7th  ed.) ;  Deeble  v.  Linehan  (*). 

Gates^  Q.C.,  in  reply:  The  act,  of  which  the  plaintiff 
complains,    was  done  by  the  defendants  upon  their  own 

Jnoperty:  it  is  for  the  plaintiff  to  make  out  that  it  was  un- 
awful. 

Cur.  adv,  vuU. 

1879.  March  22.    The  following  judgments  were  delivered : 
Bramwell,  L.J.:     The  judgment  which  I  am  about  to 
read  is  that  of  Brett,  L.  J.,  and  myself. 

The  plaintiff  says  that  he  is  possessed  of  a  house,  that  for 
more  than  twenty  years  this  house  and  its  occupants  have 
had  the  wind  to  blow  to,  over  and  from  it,  and  that  he  has,  as 
so  possessed,  the  right  that  it  should  continue  to  do  so  :  that 
the  defendants  have  interfered  with  this  right  and  prevented 

(>)  9  Rep.,  68  b.  (*)  Law  Rep.,  2  Eq.,  238,  at  p.  252. 

(«)  4  De  G.  A  Sm.,  315,  at  p.  328;  20  (*)  Law  Rep.,  9  Ch.,  212,  at  pp.  220, 
L.  J.  (Ch),  433,  at  p.  485.  221  ;  8  Eng.  a,  833-4. 

(»)  12  Ir.  C.  L.  Rep.,  1. 
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tlie  free  access  and  departure  of  the  wind :  he  adds  that 
they  have  committed  a  nuisance  to  him  as  so  possessed.  He 
has  proved  that  he  is  possessed  of  a  house  more  than  twenty 

?'ears  old  ;  that  the  wind  had  access  to  it  and  passage  over  it 
or  twenty  years  without  the  hindrance  recently  caused  by 
the  defendants ;  that  the  defandants  have  caused  a  hindrance 
by  putting  on  the  roof  of  their  house  (which  is  as  old  as 
the  plain tiflTs)  timber,    to  a  considerable  height,   thereby 

i)reventing  the  wind  blowing  to  and  over  the  plaintiff's 
louse  when  in  some  directions,  and  passing  away  from  it 
when  in  others  :  that  this  causes  his  chimneys  to  smoke  as 
they  did  not  before  to  the  extent  of  being  a  nuisance.  The 
question  is  if  this  shows  a  cause  of  action.  First,  what  is 
the  right  of  the  occupier  of  a  house  in  relation  to  air  inde- 
pendently of  length  of  enjoyment?  It  is  the  same  as  that 
which  land  and  its  owner  or  occupier  have :  it  is  not  greater 
because  a  house  has  been  built :  that  puts  no  greater  bur- 
den or  disjibility  on  adjoining  owners.  What  then  is  the 
right  of  land  and  its  owner  or  occupier?  It  is  to  have  all 
natural  incidents  and  advantages,  as  nature  would  produce 
them  ;  *there  is  a  right  to  all  the  light  and  heat  that  [176 
would  come,  to  all  the  rain  that  would  fall,  to  all  the  wind 
that  would  blow ;  a  right  that  the  rain  which  would  pass 
over  the  land,  should  not  be  stopped  and  made  to  fall  on  it ; 
a  right  that  the  heat  from  the  sun  should  not  be  stopped 
and  reflected  on  it ;  a  right  that  the  wind  should  not  be 
checked,  but  should  be  able  to  escape  freely;  and  if  it  were 
possible  that  these  rights  were  interfered  with  by  one  hav- 
ing no  right,  no  doubt  an  action  would  lie.  But  these  nat- 
ural rights  are  subject  to  the  rights  of  adjoining  owners, 
who,  for  the  benefit  of  the  community,  have  and  must  have 
rights  in  relation  to  the  use  and  enjoyment  of  their  i)roperty 
that  qualify  and  interfere  with  those  of  their  neighbors, 
rights  to  use  their  property  in  the  various  ways  in  which 
property  is  commonly  and  lawfully  used.  A  hedge,  a  wall, 
a  fruit  tree,  would  each  affect  the  land  next  to  which  it  was 
planted  or  built.  They  would  keep  off  some  light,  some 
air,  some  heat,  some  rain,  when  coming  from  one  direction, 
and  prevent  the  escape  of  air,  of  heat,  of  wind,  of  rain, 
when  coming  from  the  other.  But  nobody  could  doubt  that 
in  such  case  no  action  would  lie ;  nor  will  it  in  the  case  of  a 
house  being  built  and  having  such  consequences.  That  is 
an  ordinary  and  lawful  use  of  property,  as  much  so  as  the 
building  of  a  wall,  or  planting  of  a  fence  or  an  orchard.  Of 
course,  the  same  reasoning  afjplies  to  the  putting  of  timber 
on  the  top  of  a  house,  which,  if  not  a  common,  is  a  perfectly 
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lawful  act,  and  it  would  be  absurd  to  suppose  that  the  de- 
fendants could  lawfully  put  another  story  to  their  house 
with  the  consequences  to  the  plaintiff  of  which  he  com- 
plains, bat  cannot  put  an  equal  height  of  timber.  These 
are  elementary  and  obvious  considerations,  but  if  borne  ia 
mind  vvill  assist  very  materially  in  the  decision  of  this  case. 
The  plaintiff  then,  merely  as  possessed  of  land  or  house,  has 
not  the  right  claimed.  But  he  goes  further,  and  says  that  the 
house  and  its  owner  and  occupiers  have  had  the  enjoyment 
of  this  benefit  for  twenty  years.  He  therefore  relies  on  that 
as  showing  a  prescriptive  title,  or  title  by  lost  grant. 
Whether  he  has  so  stated  his  claim  as  to  raise  such  a  case  it 
is  not  necessary  to  say,  for  we  are  of  opinion  that  even  if  he 
has,  he  has  not  established  it,  that  no  such  right  as  be 
claims  can  be  established  by  mere  enjoyment  without  inter- 
177]  ruption  for  however  long  a  period.  It  *certainly  can- 
not be  claimed  under  the  Prescription  Act  (2  &  3  VVm.  4, 
c.  71) ;  nor  can  it  bv  lost  grant,  unless  of  such  a  character 
that  it  could  be  claimed  by  the  common  law  prescriptioD, 
for  the  expedient  of  a  lost  grant  is  only  applicable  to  cases 
where  something  prevents  the  application  of  the  common 
law  prescription  ;  we  do  not  say  there  might  not  be  an  ex- 
press grant  or  covenant  not  to  interfere  with  the  passage  of  air 
over  neighboring  property,  wliich  could  be  enforced  against 
the  grantor  or  covenantor,  and  even  against  his  assigns  with 
notice;  whether  it  could  against  assigns  without  notice  it 
is  not  necessary  to  say.  But  the  lost  grant  doctrine  is 
ancillary  to  the  common  law  prescription  doctrine  ;  can  this 
right,  then,  be  claimed  under  that?  Now,  certainly,  the 
land  as  such  has  enjoyed  this  of  right  for  all  time,  since  the 
sun  first  shone  and  the  wind  first  blew  ;  and  it  is  not  a  case 
of  twenty  or  any  finite  number  of  years.  But  that  enjoy- 
ment is  the  result  of  the  natural  right  of  which  we  have 
spoken,  and  not  of  an  acquired  right.  Then,  does  the  exist- 
ence of  a  house  on  the  land  for  twenty  years  make  any 
difference?  None.  The  owner  of  the  land  enjoyed  the  free 
passage  of  the  air  over  his  land  when  it  was  a  field,  subject 
to  the  right  of  his  neighbors  to  build  on  their  own  land,  or 
to  do  on  tlieir  own  land  any  lawful  act.  He  now  enjoys  it 
over  his  land  with  a  house  on  it,  subject  to  the  same  rights. 
If  the  house  on  his  land  is  less  commodious  by  reason  of 
any  lawful  act  of  his  neighbor  done  on  the  adjoining  land, 
then,  to  use  the  expression  of  the  judges  in  Bury  v.  Popei^)^ 
*'it  was  his  folly  to  build  his  house  so  near  to  the  other's 
land."     It  may  be  said  that  if  this  reasoning  is  correct,  it  is 

0)  Cro.  Eliz.,  118. 
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applicable  to  lights ;  so  it  is  to  a  great  extent,  and  any  one 
who  reads  the  cases  relating  to  the  acquisition  of  a  right  to 
light  will  see  that  there  has  been  great  difficulty  in  estab- 
lishing it  on  principle.  Willes,  J.,  says  it  is  anomalous, 
Webb  V.  BirdC) ;  and,  per  Blackburn,  J.,  Webb  v.  Bird{'). 
In  the  case  referred  to  of  Bury  v.  Pope{*),  it  was  held  that 
where  there  are  owners  of  adjoining  pieces  of  land,  and  one 
builds  a  house,  and  for  thirty  or  forty  years  has  access  of 
light  to  it,  yet  the  other  may  build  a  house  adjoining  and 
shut  out  the  light.  This  shows  the  general  principle,  though 
the  law  *as  to  light  is  now  different,  as  a  right  is  [178 
gained  to  it  by  enjoyment.  But  there  is  this  difference  be- 
tween the  present  claim  and  the  claim  to  light.  The  right 
in  that  case  is  always  limited  to  the  particular  window  or 
aperture  through  which  the  light  and  air  have  had  access ; 
it  is  one,  therefore,  against  which  an  adjoining  owner  can 
defend  himself  by  blocking  it  up  within  the  period  necessary 
for  the  gaining  of  a  right.  Lord  Wen sley dale  (*)  thought 
this  a  very  strong  thing  as  a  great  burden  on  the  adjoining 
landowner.  But  here  the  claim  is  of  such  a  character  that 
its  enjoyment  could  only  be  prevented  by  surrounding  the 
land  with  erections  as  high  as  it  might  at  any  time  be  wanted 
to  build  on  the  land.  The  principle  of  Chasemore  v.  JUcJi- 
artZ^ (*)  is  applicable,  namely,  that  the  right  claimed  is  not 
one  the  law  allows,  being  too  vague  and  uncertain  ;  one  the 
acquisition  of  which  the  adjoining  owner  could  not  defend 
himself  against;  and  that  the  remedy  of  the  plaintiff  in 
such  a  case  as  this  is  to  build  higher,  as  in  such  a  case  as 
that  it  was  to  dig  deeper.  We  are  of  opinion  that  on  prin- 
ciple the  plaintiff  fails  to  make  out  his  right  as  claimed; 
the  authorities  are  to  that  effect.  Webb  v.  Bird  (*)  is  really 
in  point.  It  is  true  that  in  that  case  the  mill  appeared  to 
have  been  built  in  1829.  I  believe  the  date  of  the  building 
of  the  plaintiff's  house  in  this  case  did  not  appear:  it  will 
hardly  be  supposed  to  be  100  years  old.  But  the  reasoning 
in  that  case  would  be  equally  applicable  to  a  claim  by  pre- 
scription from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary,  if  the  date  of  the  building  of  the  plaintiff's 
house  could  not  be  shown.  It  is  really  hardly  necessary  to 
notice  the  other  cases,  w^hich  are  sufficiently  dealt  with  by 
the  judges  in  Webb  v.  Bird  (").  We  may,  however,  mention 
Hoberts  v.  Macofd{^\  where  Patteson,  J.,  was  of  opinion 

(•)  10  C.  B.  (N.S.),  at  p.  286.  (»)  7  H.  L.  C,  849. 

n  18  C.  B.  (N.S.),  at  p.  844.  (•)  10  C.  B.  (N.S.),  268 ;   in  Ex.  Ch.,  18 

(*)  Cro.  Eliz..  118.  C.  B.  (N.S.),  841. 
(')  See  C/wJtwwre  v.  Richard*,  1  H.  L.        C)  1  Mo.  <&  Ro.,  230. 
C,  849,  at  p.  386. 
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that  a  claim  like  the  present  could  not  be  supported.  All 
the  reasoning  and  all  the  considerations  that  prevailed  in 
Ohasemore  v.  Richards  (*)  are  opposed  to  it.  Where  it  has 
been  said  that  there  is  a  right  to  air,  there  is  good  ground 
for  supposing  that  the  wholesomeness  of  the  air  had  been 
interfered  with,  or  that  there  was  some  peculiarity  in  the  land 
or  building  which  made  the  air  necessary  in  a  definite  place. 
179]  *We  are  of  opinion,  then,  that  the  action  cannot  be 
maintained  on  this  ground. 

But  it  is  said,  and  the  jury  have  found,  that  the  defend- 
ants have  done  that  which  has  caused  a  nuisance  to  the 
Slaintiflfs  house.  We  think  there  is  no  evidence  of  this. 
\o  doubt  there  is  a  nuisance,  but  it  is  not  of  the  defend- 
ants' causing.  They  have  done  nothing  in  causing  the 
nuisance.  Their  house  '  and  their  timber  are  harmless 
enough.  It  is  the  plaintiff  who  causes  the  nuisance  by 
lighting  a  coal  fire  in  a  place  the  chimney  of  which  is 
placed  so  near  the  defendants'  wall,  that  the  smoke  does 
not  escape,  but  comes  into  the  house.  Let  the  plaintiff 
cease  to  light  his  fire,  let  him  move  his  chimney,  let  him 
carry  it  higher,  and  there  would  be  no  nuisance.  Who, 
then,  causes  it  ?  It  would  be  very  clear  that  the  plaintiff 
did,  if  he  had  built  his  house  or  chimney  after  the  defend- 
ants had  put  up  the  timber  on  theirs,  and  it  is  really  the 
same,  though  he  did  so  before  the  timber  was  there.  But 
(what  is  in  truth  the  same  answer),  if  the  defendants  cause 
the  nuisance,  they  have  a  right  to  do  so.  If  the  plaintiff 
has  not  the  right  to  the  passage  of  air,  except  subject  to  the 
defendants'  right  to  build  or  put  timber  on  their  house, 
then  his  right  is  subject  to  their  right,  and  though  a  nui- 
sance follows  from  the  exercise  of  their  right,  they  are  not 
liable.  '*/8^/c  utere  tuo  ut  alienum  non  Icedas^^  is  a  good 
maxim,  but  in  our  opinion  the  defendants  do  not  infringe 
it :  the  plaintiff  would  if  he  succeeded. 

CoiTON,  L.  J.:  This  is  an  appeal  of  the  defendants  from 
a  judgment  of  Lord  Coleridge  in  favor  of  the  plaintiff  in 
respect  of  the  interruption  of  air  to  the  plaintiffs  chimney 
caused  by  the  defendants. 

The  jury  have  found,  first,  that  there  had  been  for  more 
than  twenty  years  free  access  of  air  to  the  chimneys  of  the 
plaintiff's  house;  secondly,  that  the  defendants  interfered 
with  it ;  thirdly,  that  the  erection  of  the  defendants'  wall 
sensibly  and  materially  interfered  with  the  comfort  of 
human  existence  in  the  plaintiffs  premises ;  fourthly,  that 

(»)  7  H.  L.  C,  849. 
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the  plaintiff  sastained  damage  £40  by  the  bailding  of  the 
defendants'  wall. 

The  first  question  is,  whether  the  plaintiff  has,  either  as  a 
natural  right  of  property  or  as  an  easement,  a  right  as 
against  the  Mefendants  to  have  the  access  of  air  to  [180 
liis  chimney  without  any  interruption  by  the  defendants. 
In  ray  opinion  he  has  no  such  right. 

In  ni3'  opinion  it  would  be  a  contradiction  in  terms  to  say 
that  a  man  has  a  natural  right  against  his  neighbor  in 
respect  of  a  house  which  is  an  artificial  addition  to,  and  not 
a  user  of,  the  land.  That  the  owner  of  a  house  has,  as 
against  his  neighbor,  no  natural  rights  in  respect  of  his 
house,  is  sliown  by  the  cases  as  to  subjacent  and  lateral  sup- 
port. These  show  that  while  every  owner  of  property  has, 
independently  of  user,  a  natural  right  to  support  for  his 
land,  if  he  adds  buildings  to  his  land  and  thereby  requires 
an  increased  support,  he,  in  the  absence  of  express  grant, 
can  only  acquire  a  right  to  such  support  by  user,  that  is,  by 
way  of  easement.  The  right  (if  any)  of  the  plaintiff  to  the 
uninterrupted  flow  of  air  to  his  chimney  must  therefore  be 
by  way  of  easement.  Cases  to  prevent,  or  to  claim  dam- 
ages for,  interference  with  ancient  lights,  are  frequently 
spoken  of  as  cases  of  light  and  air,  and  the  right  relied 
on  as  a  right  to  the  access  of  light  and  air.  But  this  is 
inaccurate.  The  cases,  as  a  rule,  relate  solely  to  the  interfer- 
ence with  the  access  of  light,  and  in  no  case  has  any  injunc- 
tion been  granted  to  restrain  interference  with  the  access  of 
air.  It  is  unnecessary  to  say  whether,  if  the  uninterrupted 
flow  of  air  through  a  definite  aperture  or  channel  over  a 
neighbor's  property  has  been  enjoyed  as  of  right  for  a  suf- 
ficient period,  a  right  by  way  of  easement  could  be  acquired. 
No  such  point  is  made  in  this  case,  and  I  am  of  opinion 
that  a  right  by  way  of  easement  to  the  access  of  air  over  the 
general  unlimited  surface  of  a  neighbor  cannot  be  acquired 
by  mere  enjoyment.  For  this  Webb  v.  Bird  (*)  is  an  author- 
ity, and  as  the  last  decision  in  that  case  was  in  the  Exchequer 
Chamber,  it  would  be  sufficient  to  rely  upon  the  authority 
of  that  case.  But  I  think  it  better  to  say  that  I  entirely 
agree  with  that  decision  and  with  the  reasons  given  in  this 
case  by  Bramwell,  L.J.  In  my  opinion,  therefore,  the 
plaintiff  has  no  right  in  respect  of  the  flow  of  air  to  or  from 
his  chimney. 

Every  man,  however,  has  a  natural  right  to  enjoy  the  pure 
air  and  free  from  any  noxious  smells  or  vapors,  and  any 
one  who  *sends  on  to  his  neighbor's  land  that  which      [181 

C)  10  C.  B.  (N.S.),  268;  in  Ex.  Ch.,  18  C.  B.  (N.S.),  841, 
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makes  the  air  there  impure,  is  guilty  of  a  nuisance.  Here  it 
is  found  that  the  erection  of  the  defendants'  wall  has  sensibly 
and  materially  interfered  with  the  comfort  of  human  exist- 
ence in  the  plain tiflTs  house,  and  it  is  said  this  is  a  nuisance 
for  which  the  defendants  are  liable.  Ordinarily  this  is  so, 
but  the  defendants  have  done  so,  not  by  sending  on  to  the 
plaintiflf's  property  any  smoke  or  noxious  vapor,  but  by 
interrupting  the  egress  of  smoke  from  the  plaintiffs  house 
in  a  way  to  which,  as  against  the  defendants,  the  plaintiff 
has  no  legal  right.  The  plaintiff  creates  the  smoke,  which 
interferes  with  his  comfort.  Unless  he  has,  as  against  the 
defendants,  a  right  to  get  rid  of  this  in  the  particular  way 
which  has  been  interfered  with  by  the  defendants,  he  cannot 
sue  the  defendants,  because  the  smoke  made  by  himself, 
for  which  he  has  not  provided  any  effectual  means  of 
escape,  causes  him  annojrance.  It  is  as  if  a  man  tried  to 
get  rid  of  liquid  filth  arising  on  his  own  land  by  a  drain 
into  his  neighbor's  land.  Until  a  right  had  been  acquired 
by  user,  the  neighbor  might  stop  the  drain  without  incur- 
ring liability  by  so  doing.  No  doubt  great  inconvenience 
would  be  caused  to  the  owner  of  the  property  on  which  the 
liquid  filth  arises.  But  the  act  of  his  neighbor  would  be 
a  lawful  act,  and  he  would  not  be  liable  for  the  consequences 
attributable  to  the  fact  that  the  man  had  accumulated  filth 
without  providing  any  effectual  means  of  getting  rid  of  it. 

I  am  of  opinion  that  the  judgment  appealed  from  must  be 
reversed. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Sorrell  &  Son. 

Solicitors  for  defendants :   WilJcins^  Blyth  &  FansTiawe. 


[4  Common  Pleas  Division,  182.] 

March  22,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

182]    *Hayn,  Roman  &  Co.  v.  Culliford  and  Another. 

Ship  and  Sliippififf — Bill  of  Lading,  Clame  excepting  Liability  for  Adt  of  Manter  a»d 
Crete — Stowage,  Negligence  in. 

Bncrfl  of  sugar  shipped  by  the  plaintiffs  were  carried  in  the  defendants'  steamship 
from  H,  to  L.  at  an  ajri'eed  freiplit.  The  vessel  was  chai'tered  for  the  voyajfe  by  P. 
<fe  K.,  who  sifrned  the  bill  of  lading^  as  agents.  It  contained  a  claui«e  that  the 
owners  of  the  ship  should  not  be  liable  for  the  default  of  the  pilot,  master  or 
ninrinors  in  navigatinjr  the  ship,  and  a  further  clause  that  the  captain,  officers  and 
crew  in  the  transmission  of  the  goods  should  be  considered  the  servants  of  the  ship- 
per, owner  or  consignee.    The  sugar  was  negligently  stowed  mider  oxide  of  rinc, 
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and  was  constHiucntly  damaged.     It  did  not  appear  how  the  sugar  came  to  be  ship- 
ped, nor  with  whom  the  plaintiffs  made  the  contract  of  carriage : 

Hdd,  that  the  defendants  were  liable  to  compensate  the  plaintiffs  for  the  damage 
done  to  the  sugar;  for  either  the  defendants  had  contracted  to  carry  the  sugar 
upon  the  terms  set  out  in  the  bill  of  lading,  which  did  not  relieve  them  from 
responsibility  for  negligent  stowage ;  or  if  they  had  not  contracted  with  the  plain- 
tiffs, they  were  liable  for  misfeasance,  that  is,  for  stowing  the  goods  in  such  manner 
as  to  come  into  contact  with  a  mischievous  substance. 

Appeal  from  the  judgment  of  Denman,  J.,  in  favor  of  the 
plaintiffs  (*). 

Action  by  the  plaintiffs,  the  shippers  of  certain  sugar, 
against  the  defendants,  who  were  shipowners,  to  recover 
damages  for  injuries  to  the  sugar  by  reason  of  its  having 
been  negligently  stowed  on  board  the  defendants'  ship. 

By  a  charterparty  dated  the  16th  of  November,  1877, 
made  between  the  defendants,  owners  of  the  ship  Cleanthes, 
and  Pott  &  Korner,  merchants,  through  their  ship-broker 
W.  Zoder,  it  was  agreed  that  the  ship,  after  discharging 
her  inward  cargo,  should  load  from  the  merchants  a  full 
and  complete  cargo  of  general  lawful  merchandise  at  Ham- 
burg, and  proceed  to  one  wharf  only  in  London,  as  ordered 
by  charterer's  correspondents,  and  deliver  the  cargo  on  pay- 
ment of  freight  (for  sugar)  at  the  rate  of  7^.  6d,  per  ton 
gross  weight  delivered  ;  ''it  being  agreed  that  for  the  pay- 
ment of  all  freight,  dead  freight,  and  demurrage,  the  master 
or  owner  shall  have  an  absolute  lien  on  the  cargo,  which 
lien  they  shall  be  *bound  to  exercise  ;  the  charterer's  [183 
liability  to  cease  when  carge  is  shipped,  and  bills  of  lading 
signed  ;  the  captain  to  sign  bills  of  lading  at  rates  as  pre- 
sented without  prejudice  to  this  charterparty." 
Pott  &  Korner,  on  the  arrival  of  the  ship  at  Hamburg, 
lit  her  up  as  a  general  ship  ;  and  the  plaintiffs  shipped  280 
>ag8  of  sugar  on  board  the  vessel  to  be  carried  to  London. 
At  the  time  of  the  shipment  they  had  no  knowledge  of  the 
charterparty.  The  bill  of  lading  was  as  follows :  '*  Shipped 
in  good  order  and  well  conditioned,  in  and  upon  the  steam- 
ship Cleanthes,  whereof  is  master  P.  Andrews,  now  lying 
at  Hamburg,  and  bound  for  London,  280  bags  of  sugar,  &c., 
which  are  to  be  delivered  in  like  good  order  and  condition 
to  Hayn,  Roman  &  Co.,  or  their  assigns,  freight  at  the  rate 
of  7s,  6d,  sterling  plus  10  per  cent,  per  ton  gross  weight  to 
be  paid  by  consignees.  The  act  of  God,  the  Queen's  ene- 
mies, pirates,  robbers,  restraints  of  princes,  vermin,  jettison, 
barratry,  and  collision,  fire  on  board  or  on  shore,  and  all 
accidents,  loss,  or  damage,  of  whatsoever  nature  or  kind,  or 
however  occasioned,  from  machinery,  boilers,  steaqa  and 

0)  3  C.  p.  D.,  410-  ante,  p.  269, 
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Steam  navigation,  or  from  perils  of  the  seas  or  rivers,  or  from 
any  act,  neglect,  or  default  whatsoever  of  the  pilot,  master, 
or  mariners  in  navigating  the  ship ;  the  owners  of  the  ship 
being  in  no  way  liable  for  any  or  the  consequences  of  the 
causes  above  excepted  ;  it  being  agreed  that  the  captain,  offi- 
cers, and  crew  of  the  vessel  in  the  transmission  of  the  goods 
as  between  the  shipper,  owner,  or  consignee  thereof,  and  the 
ship  and  shipowner  be  considered  the  servants  of  such  ship- 
per, owner,  or  consignee.  In  witness  whereof,  the  master 
or  agent  of  the  ship  has  signed  four  bills  of  lading  of  this 
tenor  and  date.  Dated  in  Hamburgh,  19th  Nov.,  1877. 
Pott  &  Korner,  agents." 

At  the  trial  there  was  no  evidence  as  to  the  employment 
or  otherwise  of  a  stevedore  in  loading  the  cargo ;  but  the 
defendants  in  answer  to  interrogatories  stated  that  they  be- 
lieved the  cargo  was  stowed  by  a  stevedore  employed  by 
Zobel,  who  was  the  agent  of  the  ship  at  Hamburg,  at  the 
expense  of  the  ship.  On  the  arrival  of  the  ship  in  London, 
the  plaintiffs,  who  were  the  holders  of  the  bill  of  lading, 
took  delivery  of  the  sugar,  and  paid  the  freight  to  W.  Wat- 
kins,  the  defendants'  agent  in  London,  and  who  gave  a 
184]  ^receipt  to  the  plaintiffs  headed  ''Freight,  perCle- 
authes,"  and  signed  ''received  for  the  owners."  It  turned 
out  on  examination  of  the  sugar  by  the  plaintiffs  that,  owing 
to  certain  casks  of  oxide  of  zinc  having  been  stowed  at  Ham- 
burg on  the  top  of  the  sugar,  the  280  bags  were  totally  spoilt. 

From  the  correspondence  admitted  at  the  trial  it  appeared 
that  on  the  4th  oi  December,  1877,  the  defendants'  firm  in 
London  wrote  to  the  defendants  in  Sunderland,  stating  that 
a  serious  claim  was  pending,  "apparently  through  the  fault 
of  the  captain.  Watkins  will  no  doubt  make  the  best  of 
the  case  for  the  steamer ;  but  why  the  captain  stowed  poison 
in  casks  on  top  of  sugar  in  bags  it  is  difficult  to  understand, 
and  may  prove  serious  to  him."  On  the  5th  of  December 
the  plaintiffs  wrote  to  Watkins  demanding  the  full  value  of 
the  sugar.  On  the  6th  of  December  Watkins  replied,  deny- 
ing that  the  sugar  was  totally  spoilt,  and  stating  "if  dam- 
aged no  doubt  it  was  by  perils  of  the  sea."  On  the  lOth  of 
December  Watkins,  under  instructions  from  the  defendants, 
referred  the  plaintiffs  to  the  charterers. 

The  jury  found  the  damage  to  the  sugar  was  caused  by 
bad  stowage,  and  assessed  the  damages  at  £501  6^.;  and  the 
learned  judge,  after  an  adjournment  of  the  case  for  further 
consideration,  held  that  there  was  a  contract  between  the 
plaintiffs  and  the  defendants  for  the  carriage  of  the  goods, 
and  directed  judgment  to  he  entered  for  them. 
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Bee.  17.     Butt,  Q.C.,  and/.  C.  Mathew,  for  tlie  plaintiffs. 
TT.  Williams,  Q.C.,  and  C.  Bowen,  for  the  defendants. 

Two  points  were  argued :  first,  whether  there  was  a  con- 
tract to  carry  with  the  defendants  as  shipowners ;  secondly, 
if  there  was,  whether  the  defendants  were  discharged  from, 
liability  to  the  plaintiffs  by  reason  of  the  exceptive  clause 
in  the  bill  of  lading. 

The  cases  cited  were  those  mentioned  in  the  court  below. 

Cut.  adv.  vuXt. 

March  22.  The  judgment  of  the  Court  (Bramwell,  Brett, 
and  Cotton,  L.JJ.,)  was  delivered  by 

Bramwell,  L.J.:  This  case  comes  before  us  in  a  very 
unsatisfactory  *way  so  far  as  relates  to  one  of  the  [185 
questions  principally  argued  before  us.  We  are  not  told 
how  the  goods  came  to  be  shipped,  and  are  left  to  ^uess 
with  whom  the  plaintiffs  made  their  contract  of  carriage. 
We  are,  however,  satisfied  that  the  plaintiffs  are  entitled  to 
recover.  The  case  is  in  a  dilemma.  Either  there  was  a  con- 
tract between  the  plaintiffs  and  the  defendants,  or  there  was 
not.  If  there  was  a  contract  between  them,  it  is  the  one 
contained  in  or  evidenced  by  the  bill  of  lading.  Now,  it  is 
clear  that  if  that  is  the  contract,  the  defendants  are  liable 
on  the  ordinary  contract  of  a  carrier  unless  (and  there  is 
not)  there  is  some  clause  in  the  contract  to  relieve  them  ; 
whether  the  words  in  other  respects  would  extend  to  this 
case  we  need  not  say,  as  there  is  one  respect  in  which  they 
do  not ;  they  extend  to  the  acts  of  captain,  officers,  and 
crew;  they  do  not  extend  to  the  acts  of  the  defendants  and 
their  other  agents  and  servants,  therefore  not  to  the  acts 
and  defaults  of  the  stevedore.  But  it  is  by  these  acts  and 
defaults  that  the  goods  were  damaged.  If  then  there  is  a 
contract  between  the  plaintiffs  and  defendants,  the  defend- 
ants are  liable.  So  also  if  there  is  not.  For  if  so,  the  case 
is  this:  The  goods  were  lawfully  with  the  defendants' 
license  in  their  ship,  and  they  tortiously  so  dealt  with  them 
that  the  goods  were  injured.  It  was  found,  as  a  fact,  that 
the  loading  of  the  oxide  was  negligent.  It  was  therefore 
wrongful,  not  as  a  breach  of  contract,  but  as  a  wrongful 
act  in  itself.  If  the  defendants  had  done  what  was  done 
wilfully,  that  is  to  say  intentionally,  that  it  would  injure 
the  plaintiff's  goods,  it. is  clear  they  would  be  liable.  But 
what  difference  does  it  make,  that  they  did  it  ignorantly  ? 
It  may  be  asked  where  is  the  duty  of  care?  I  answer  that 
duty  that  exists  in  all  men  not  to  injure  the  property  of 
others.    This  is  not  a  mere  nonfeasance  which  is  complained 
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of,  it  is  a  misfeasance ;  an  act  and  wrongful.  Suppose  A. 
lets  B.  a  horse,  B.,  with  C.'s  license,  puts  up  at  C.'s  stables 
for  reward  to  C.  from  B.,  C.  turns  into  the  stables  loose  a 
vicious  horse,  known  to  be  so,  not  to  injure  A.'8  horse,  bnt 
not  thinking  of  the  matter ;  there  cannot  be  a  doubt  that  C. 
would  be  liable  to  A.  if  the  horse  was  injured.  So  if  he 
gave  the  horse  bad  oats  which  injured  the  horse  he  would 
be  liable,  though  he  would  not  be  to  A.  if  he  omitted  to 
feed  him ;  so  here  justice  is  done,  though  indirectly.  It  is 
186]  certain  *that  if  the  charterers  sued  on  the  charter  in 
respect  of  the  complaint  in  this  action  there  would  be  no  de- 
fence, and  it  is  certain  that  they  ought  to  sue  if  necessary 
for  the  benefit  of  the  plaintiffs.  The  judgment  must  there- 
fore be  affirmed.  Judgment  affirmed. 

Solicitor  for  plaintiffs :   W.  A.  Qrump  &  Son, 
Solicitors  for  defendants :  Hollams^  Son  &  Coward. 


[4  Common  Pleas  Divisioii,  191.] 
March  U,  1879. 

191]      *Stannanought,  Appellant;  Hazeldine, 

Respondent, 

Ballot  Act,  1872  (36  A  36  Vid,  e.  S3),  8.  4 — Communicating  Information,  at  to  Votet 
be/ore  Close  of  Poll — Personating  Agent — Information  charging  mart  than  om 
Offence— Jerviss  Act,  11  ife  12  Vict.  e.  43,  ».  10. 

By  the  Ballot  Act,  1872  (35  A  36  Vict.  c.  83),  b.  4,  every  officer,  clerk,  and  ngent  id 
attendance  at  a  polling-station  shall  maintain  and  aid  in  maintaining  the  secrecy  of 
the  voting  in  such  station,  and  shall  not  communicate  before  the  poll  is  closed  to  toy 
person  any  information  as  to  the  name  or  number  on  the  register  of  voters  of  tny 
elector  who  has  or  has  not  applied  for  a  ballot  paper  or  voted  at  that  station. 

An  information  was  laid  against  the  respondent  under  the  above  section,  chargio? 
that  he,  being  a  personating  a^ent  duly  appointed  and  in  attendance  at  a  certain  poll- 
ing station  in  connection  with  a  municipal  election  for  a  town  councillor,  did  not 
then  and  there  maintain  and  aid  in  maintaining  the  secrecy  of  the  voting  in  flueh 
station,  but  did  then  and  there  communicate  before  the  poll  was  closed  to  a  certain 
person  or  persons  certain  information  as  to  the  names  and  numbers  on  the  regist^Tof 
voters  of  certain  electors  who  had  and  had  not  applied  for  ballot  papers  or  voted  at 
that  election.  It  appeared  that  the  respondent,  having  been  appointed  personating 
agent,  as  stated  in  the  information,  attended  at  the  polling  booth  with  a  copy  of  the 
burgess-roll,  and  remained  there  some  hours  placing  a  mark  against  the  name  of  each 
voter  who  obtained  a  ballot  paper,  and  then  before  the  close  of  the  poll  left  the  Na- 
tion taking  with  him  his  copy  of  the  burgess-roll,  which  he  left  in  the  committee 
room  of  the  candidate  by  whom  he  was  employed.  There  was  no  proof  that  the 
copy  of  the  bnrgess-roU  was  seen  by  any  person  while  in  the  room : 

Held,  that  there  was  not  sufficient  evidence  to  warrant  a  conviction  under  the  above 
section,  as  there  was  no  proof  that  the  information  as  to  the  voters  was  actually 
communicated  to  any  person,  and  it  was  not  enough  that  the  means  of  acquiriog 
such  information  were  afforded  to  any  one. 

Qiuere,  whether,  under  11  <k  12  Vict.  c.  48,  the  information  was  defective  as  being 
for  more  than  one  offence  ? 
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Damages — Meature  of^Sporting  Lease — Covenant  to  keep  doum.  Rabbits — Breach  of-— 
Damage  to  Covenantees  Tefiant — Nominal  Damages, 

A  lease  was  made  between  the  plaintiff  and  defendant  by  which  the  plaintiff 
gruDted  exclusive  rights  of  sporting  over  his  estate  to  the  defendant,  who  cove- 
nanted that  he  would  during  the  term  keep  down  and  destroy  the  rabbits  on  the 
estate,  su  that  po  appreciable  damage  might  be  done  to  the  crops  thereon.  Appre- 
ciable dama^  was  done  to  the  crops  of  an  occupier  of  the-  land  by  rabbits  on  the 
estate,  but  the  plaintiff  never  was  under  any  liability  to  compensate  the  occupier  for 
any  such  damage,  and  paid  him  no  sum  whatever  in  respect  thereof.  In  an  action 
for  breach  of  covenant : 

Held,  that  the  plaintiff  having  suffered  no  damage  himself,  and  not  being  in  the 
position  of  a  trustee  for  the  occupier,  was  entitled  only  to  nominal  damages. 

Case  stated  on  appeal  from  the  Denbigh  County  Court. 

The  appellant  was  plaintiff  and  the  respondent  defendant 
in  an  action  tried  in  that  court. 

The  plaintiff  claimed  £60  damages  for  breach  of  covenant. 

The  covenant  was  contained  in  a  lease  of  sporting  rights 
dated  the  30th  day  of  March,  1876,  and  made  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other  part. 

Copies  of  lease,  &c.,  were  set  out  in  appendices,  which  also 
contained  the  preliminary  corresj)ondence  between  the  de- 
fendant and  the  agent  of  the  plaintiff,  and  an  unexecuted 
engrossment  as  proposed  by  the  agent,  with  the  defendant's 
pencil  alterations  thereon  shown  in  red  ink. 

The  admission  of  the  correspondence  and  unexecuted  en- 
grossment was  objected  to  by  the  plaintiff  at  the  hearing,  and 
formed  part  of  the  case,  subject  to  his  right  to  urge  the  ob- 
jection upon  the  hearing  of  the  appeal. 

The  covenant  for  the  alleged  breach  of  which  this  action 
was  brought  was  as  follows:  ''And  shall  and  will  during 
the  said  term  keep  down  and  destroy  the  i-abbits  on  the  said 
estate,  so  that  no  appreciable  damage  may  be  done  to  the 
crops  on  the  said  estate." 

It  was  admitted  for  the  purpose  of  the  case  that  John 
Roberts,  who  was  at  the  time  of  the  action  the  occupier  of 
the  farm  (portions  of  the  estate  in  respect  of  which  the  dam- 
age was  alleged  *to  have  been  caused),  was  also  ten-  [198 
ant  thereof  at  the  time  of  the  niaking  of  the  lease  of  the 
sporting  rights  to  the  defendant,  and  that  the  defendant  at 
the  time  of  the  making  of  the  lease  had  no  reason  to  suppose 
that  any  portion  of  the  estate  was  occupied  by  the  plaintiff 
personally  or  otherwise  than  by  his  tenants. 
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It  is  admitted  for  the  purpose  of  the  case  that  the  plaintiff 
never  was  under  any  liability  to  compensate  the  occupier  of 
the  farm  for  any  damage  done  to  his  crops  by  rabbits,  and 
that  he  had  in  fact  paid  him  no  sum  whatever  in  respect  of 
such  damage. 

At  the  trial  it  was  contended  for  the  plaintiff  that  he  was 
entitled  to  recover  such  damages  as  would  be  sufficient  to 
compensate  the  occupier  for  the  injury  caused  to  the  crops 
on  the  estate,  by  the  defendant's  breaches  of  covenant,  on 
account  of  and  for  the  benefit  of  such  occupier,  and  as  trus- 
tee for  such  occupier,  on  the  ground  that  the  covenant  in 
question  was  inserted  in  the  agreement  for  the  benefit  of  the 
occupier  and  not  for  the  personal  benefit  of  the  plaintiff,  and . 
in  support  of  his  right  to  sue  as  such  trustee  the  case  of  Hob- 
ertson  v.  Wait  (*)  was  cited. 

It  was  contended  on  the  part  of  the  defendant  that  the 
covenant  did  not  bear  the  alleged  construction,  and  that, 
even  if  a  breach  of  covenant  were  proved  the  plaintiff  was 
not  entitled  to  recover  more  than  nominal  damages  for  breach 
of  the  covenant,  as  he  had  personally  sustained  no  damage 
and  was  under  no  liability  to  the  occupier,  and  that  he  was 
not  entitled  to  recover  in  the  action  on  account  of  or  as  trus- 
tee for  the  occupier. 

The  judge  while  the  plaintiff's  case  was  proceeding  inti- 
mated that  in  his  opinion  the  point  raised  should  be  decided 
by  the  superior  court,  and,  after  argument  upon  the  facta 
herein  stated  and  the  admission  of  the  defendant  in  the  next 
paragraph  contained,  gave  judgment  for  nominal  damages, 
and  gave  the  plaintiff  leave  to  raise  the  point  of  law  herein- 
before mentioned  by  way  of  this  appeal  to  the  High  Court 
of  Justice. 

For  the  purposes  of  this  case  (but  not  otherwise)  it  was 
admitted  that  appreciable  damage  had  been  done  to  the  crops 
of  the  occupier  by  rabbits  on  the  said  estate  during  the  sub- 
sistence of  the  lease. 

199]  *The  question  for  the  opinion  of  the  court  was: 
Whether  the  plaintiff  was,  under  the  circumstances  herein- 
before set  forth,  entitled,  under  the  lease  of  the  30th  of 
March,  1876,  and  the  covenant  therein  contained,  to  recover 
any,  or  (if  any)  more  than  nominal  damages  for  the  injury 
caused  to  the  crops  of  the  occupier  by  the  defendant  not 
having  kept  down  and  destroyed  the  rabbits  on  the  estate 
so  that  no  appreciable  damage  was  done  to  the  crops  of 
the  estate. 

By  the  sporting  lease  set  out  in  an  appendix  the  defendant 

Q)  8  Ex.,  299;  22  L.  J.  (Ex.),  209. 
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covenanted,  inter  alia^  that  he  would  carefully  preserve  tlje 
game  from  depredations  by  poachers  and  others  and  not 
suffer  it  to  be  diminished  in  quantity  or  value,  save  only  by 
fair  and  ordinary  sporting,  and  at  the  end  of  the  terra  leave 
a  fair  and  sufficient  and  usual  number  of  such  game,  nib- 
bits,  and  fowl,  on  the  premises  for  the  propagation  and 
maintenance  of  the  usual  and  average  stock.  Then  followed 
the  covenant  in  question,  and  covenants  for  payment  by  the 
lessee  of  rates  and  taxes  and  against  assignment  and  to  de- 
liver up  at  the  end  of  the  term  without  notice  to  quit,  and  a 
proviso  that  in  case  of  non-payment  of  rent,  or  wilful  breach 
of  the  provisions  of  the  lease,  the  plaintiff  might  determine 
the  term  thereby  granted  by  notice  addressed  to  the  defend- 
ant at  his  last  known  place  of  abode  in  England  without 
prejudice  to  his  liability  to  pay  all  rent  then  due,  or  which 
should  become  due  for  the  then  current  year. 

Mclntyre^  Q.C.,  and  Mclntyre^  for  the  plaintiff:  The 
covenant  is  precise  and  the  breach  admitted.  The  measure 
of  damages  is  the  value  of  the  crops  injured  by  the  breach. 
The  plaintiff  is  in  the  position  of  a  trustee  for  the  occupier 
whose  crops  were  damaged.  In  Robertson  v.  Waiti^)  a 
charterparty  contained  a  stipulation  that  the  vessel  was  to 
be  consigned  to  Ewins  &  Co.,  on  the  usual  terms,  one  of 
which  was,  that  Ewins  &  Co.  might  procure  the  homeward 
freight  at  a  commission.  The  charterers  having  agreed  with 
Ewins  &  Co.  for  a  share  in  the  commission,  brought  an  ac- 
tion against  the  defendants  for  a  breach  of  this  stipulation, 
but  failed  to  prove  in  what  proportion  the  commission  was 
to  be  divided.  The  Court  of  Exchequer  held  that  as  the 
*clause  was  inserted  for  the  benefit  of  Ewins  &  Co.,  [200 
the  plaintiffs  were  entitled  to  recover  as  trustees  on  their 
behalf,  notwithstanding  they  failed  to  show  their  interest  in 
the  commission.  "  If,"  said  Martin,  B.  (*),  "a  person  makes 
a  contract  whereby  another  obtains  a  benefit,  why  may  not 
the  former  sue  for  it?"  and  Parke,  B.,  asked  "  What  is  the 
object  of  inserting  the  particular  clause  in  the  charter- 
party,  except  for  the  benefit  of  Ewins  &  Co.,  and  in  order 
that  they  may  receive  the  homeward  freight?"  adding, 
"Therefore,  in  that  respect  the  contract  was  made  on  their 
behalf." 

[Lord  Coleridge,  C.J.:  There  Ewins  &  Co.  were  ex- 
pressly named  in  the  contract.] 

But  were  not  parties  to  it.  That  the  occupier  is  not  named 
in  the  present  covenant  makes  no  difference  ;  the  stipulation 

0)  8  Ex.,  299  ;  22  L.  J.  (Ex.),  209.  («)  8  Ex.,  299,  at  p.  801. 

30  Eng.  Rep.  62 
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was  inserted  for  his  benefit.  He  was  then  and  is  still  the 
occuJDier  of  the  land. 

[Lord  Coleridge,  C.  J.:  How  could  the  occupier  get  the 
damages  if  recovered  out  of  the  pocket  of  his  landlord  ?] 

By  an  action  for  money  had  and  received,  or  in  chancery. 

W,  JR.  Kennedy^  for  the  defendant:  The  plaintiff  is 
only  entitled  to  nominal  damages,  for  he  has  suffered  no 
damage. 

[Denman,  J.:  It  seems  rather  improbable  that  an  ex- 
press covenant  should  be  made  to  secure  only  nominal 
damages.] 

The  landlord  protected  himself  against  damage  by  retain- 
ing a  power  of  giving  notice  and  determining  the  lease  if  the 
covenant  were  broken.  It  is  evident  from  the  terms  of  the 
lease  that  the  parties  intended  that  the  game  should  be  kept 
up.  The  earlier  correspondence  shows  it.  The  plaintiff 
seeks  to  construe  the  lease  as  an  undertaking  to  compensate 
the  tenant  for  damage  to  crops.  A  covenant  to  that  eflEect 
is  common  in  such  leases,  but  has  been  purposely  omitted 
from  this  lease.  No  authority  can  be  cited  to  support  such 
an  action  by  a  trustee  for  a  cestui  que  trusty  where  there  is 
neither  a  liability  to  pay  over  the  sum  sued  for,  nor  any  sum 
paid;  Robertson  v.  Waiti^)  is  not  an  authority,  for  there 
Ewins  &  Co.  were  expressly  included  in  the  terms  of  the 
charter,  and  the  charterers  were  taking  an  interest  in  the 
commission,  although  the  evidence  of  the  agreement  to 
201]  *divide  it  being  in  writing,  and  not  produced,  was 
rejected.  In  this  sporting  lease  neither  Roberts  nor  any 
class  of  persons,  amongst  whom  he  might  be  included,  ia 
named.  He  did  not  enter  the  farm  on  the  faith  of  the  cove- 
nant in  the  sporting  lease.  He  was  in  before.  The  landlord 
has  not  compensated  him  from  the  appreciable  damage  to 
his  crops,  and  is  under  no  liability  to  do  so.  Damages  paid 
to  the  landlord  could  not  be  recovered  from  him  by  the 
occupier. 

Mclntyre^  Q.C.,  replied:  The  intention  of  the  parties 
must  be  ascertained  from  the  lease  alone. 

Lord  Coleridge,  C.J.:  lam  of  opinion  that  the  proper 
measure  of  damages  in  this  case  is  tne  damage  done  to  the 
covenantee,  which  is  merely  nominal.     The  object  of  the 

})laintifE  in  making  the  covenant  was,  doubtless,  to  protect 
lis  tenant,  and  there  are  well  known  forms  of  language 
whereby  that  object  might  have  been  attained.  But  the 
parties  have  used  langnage  to  which  the  eflfect  contended 
for  on  behalf  of  the  plaintiff  could  only  be  given  by  doing 

{»)  8  Ex.,  299 ;  22  L.  J.  (Ex.),  209. 
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violence  to  the  ordinary  rules  of  construction.  A  lease  is 
made  between  the  plaintiflE  and  defendant,  and  the  sporting 
rights  of  the  plaintiff  over  his  estate  are  demised  for  a  cer- 
tain term  to  the  defendant.  One  of  the  covenants  in  this 
lease  is  that  the  lessee  "shall  and  will  during  the  said  term 
keep  down  and  destroy  the  rabbits  on  the  said  estate,  so  that 
no  appreciable  damage  may  be  done  to  the  crops  on  the  said 
estate."  We  are  to  take  it  as  a  fact  that  this  has  not  been 
done  ;  and  we  are  also  to  take  it  as  a  fact  that  the  tenant 
has  no  right  to  compensation  from  his  landlord  for  any  dam- 
age which  he,  the  tenant,  may  sustain  from  the  excessive 
use  of  the  sporting  rights  by  the  defendant  keeping  up  too 
much  game  ;  and  that  no  money  has  been  paid  by  the  land- 
lord to  the  tenant  as  compensation.  It  has  been  argued 
that,  nevertheless,  the  true  measure  of  damage  is  the  dam- 
age which  would  have  accrued  to  the  tenant  in  the  original 
lease,  who  is  no  party  to  the  sporting  lease,  and  who,  neither 
under  the  sporting  lease  nor  the  original  lease  has  any  legal 
claim  whatever  against  his  landlord— rin  terms.  Of  course 
he  could  have  none  under  the  original  lease  which  is  silent 
as  to  compensation.  But  it  is  said,  and  it  was  necessary  to 
contend,  that  under  the  *sporting  lease  he  has  such  [z02 
right  by  the  true  effect  of  the  covenant,  that  the  landlord 
has  a  right  to  recover  the  damage  to  the  tenant  as  trustee 
for  the  tenant,  and  that  the  damage  so  recovered  would  be 
recovered  for  his  cestui  que  trust.  I  asked  in  vain  during 
the  argument  how,  supposing  the  plaintiff  recovered  £60 
and  got  it  from  the  sporting  lessee,  the  tenant  could  get  it 
out  of  his  landlord's  pocket ;  an  action  for  money  had  and 
received,  or  proceedings  in  chancery  could  only  lie  on  the 
ground  that  the  law  or  the  words  in  this  covenant  consti- 
tuted the  landlord  a  trustee  for  the  tenant  in  respect  of  such 
damages ;  but,  if  so,  the  cestui  que  trusty  by  ways  and  means 
known  to  the  law,  could  compel  the  trustee  to  sue  for  his 
benefit.  How  would  it  be  possible,  on  the  words  of  this 
lease,  to  contend  that  the  tenant  could  compel  the  landlord, 
if  the  landlord  were  unwilling,  to  bring  an  action  for  the 
breach  of  this  covenant?  It  appears  to  me  perfectly  clear 
that  it  was  a  matter  between  the  covenantor  and  covenant;,ee, 
and  that,  inasmuch  as  the  covenantee  only  is  able  to  sue,  all 
that  he  can  recover  is  the  damage  to  himself.  Mr.  Kennedy 
pointed  out  in  his  interesting  and  clever  argument  that  this 
conclusion  does  not  at  all  reduce  the  covenant  to  a  nullity, 
because  there  is  a  proviso  by  which  the  lessor  retains  a  right 
to  turn  the  sporting  lessee  out  for  breach  of  covenants,  and, 
inter  alia,  for  breach  of  this  covenant.     Moreover,  if  in 
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defiance  of  repionstrance,  the  sporting  lessee  persisted  ia 
breaking  tlie  covenant,  the  lessor  could  by  injunction  restrain 
it.  So  there  would  be  ample  protection  for  the  rights  of  his 
tenant.  That  is  clear.  The  only  case  cited  is,  for  the  rea- 
sons given  in  argument,  not  in  point.  I  entirely  agree  with 
the  decision  and  reasons  given  for  it  in  Robertson  v.  Wait{*) ; 
there  Ewins  &  Co.  were  named  in  a  charterparty  as  the  per- 
sons who  were  by.  the  terms  of  it  to  collect  the  freight ; 
the  plaintiff  agreed  that  Ewins  &  Co.  should  procure  home- 
ward freights  on  certain  conditions,  and  that  commission 
should  be  divided  in  certain  proportions  between  them.  So 
the  plaintiff  had  a  right  to  sue  for  that  freight  partly  as 
trustee  for  Ewins  &  Co.  who  were  interested  in  it  to  a  certain 
extent,  and  partly  for  themselves.  I  should  willingly  sub- 
mit to  that  case,  if  in  point.  But  it  is  not.  BecauseJiere, 
203]  in  the  first  place,  there  *is  no  one  mentioned  as  the 
object  of  the  covenant  except  the  covenantee ;  and  secondly, 
in  Robertson  v.  Wait  (*),  the  person  standing  in  the  position 
of  covenantee  had  a  direct  and  important  interest  in  bring- 
ing the  action,  and  so,  as  he  had  that  interest,  and,  as  to  the 
rest,  was  trustee  for  the  person  named,  the  action  was  prop- 
erly held  to  lie. 

Denman,  J.:  I  am  of  the  same  opinion.  I  think  we 
ought  to  decide  this  case  wholly  without  reference  to  the 
other  documents  set  out  in  the  appendices,  and  that  it  turns 
on  the  meaning  of  the  lease  of  sporting  rights  ;  and  I  do  not 
found  my  iudgment  on  the  other  documents.  But  having 
regard  to  the  lease  itself  and  to  the  facts  stated  in  the  case, 
I  am  of  opinion  that  the  judgment  for  only  nominal  dam- 
ages was  right.  It  has  been  contended  that  the  plaintiff  was 
entitled  to  more  than  nominal  damages,  there  naving  been 
appreciable  damage  done  by  rabbits  on  the  estate,  and  that 
he  was  entitled  to  sue  as  trustee  for  the  occupier  of  t)ie  land. 
I  am  of  opinion  that  is  not  so,  on  the  short  ground  that  there 
was  no  evidence  here  of  any  trust  between  him  and  the  occu- 
pier at  the  time  of  entering  into  the  covenant.  I  think  for 
the  reasons  given  by  my  Lord  that  Robertson  v.  Waiti^)  is 
quite  different  and  does  not  apply,  and  that,  as  the  damage 
here  was  nil,  the  judgment  for  merely  nominal  damages  was 
right  and  ought  to  stand. 

JudgmeTii  affirmed. 

Solicitors  for  plaintiff :  Dean  <6  Taylor. 
Solicitors  for  defendant :  Harvey^  Alsop  &  Stevens. 

(«)  8  Ex.,  299 ;  22  L.  J.  (Ex.),  209. 
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[4  Common  Pleas  Diviflion,  204.] 
April  27,  1879. 

*The  York-shire  Banking  Company  v.  Beatson    [204 

and  Mycook. 
The  Leeds  and  County  Banking  Company  v.  Beatson 

and  Mycock. 

Fartnertkip — Sijfle  of — Name  of  Individual  Member — Signature  to  Bill  of  Exchange — 
lAMlity  of  Firm — Evidence, 

If  the  name  of  a  partnership  firm  be  merely  the  name  of  an  individual  partner, 
proof  that  he  sij^ed  such  name  to  a  bill  of  exchange  is  not  enough  to  make  the  firm 
liable  on  the  bill.  To  establish  the  liability,  the  holder  of  the  bill  mast  further  prove 
that  the  signature  was  put  to  it  by  the  authority  and  for  the  purposes  of  the  firm. 

Actions  upon  bills  of  exchange. 

The  causes  were  tried  before  Lindley,  J.,  at  Leeds,  during 
the  last  autumn  assizes. 

The  jury  found  verdicts  for  the  plaintiffs.  A  rule  nisi  to 
set  them  aside  and  for  a  new  trial  was  afterwards  obtained 
and  argued. 

The  proceedings,  facts,  and  arguments  sufficiently  appear 
in  the  judgment  of  the  court. 

Dec.  5,  1878.  Digby  Seymour^  Q.C.,  and  Tindal  AtJcin- 
son^  for  the  plaintiffs,  showed  cause. 

Waddy^  Q.C.,  and  Oainsford  BrucCj  for  the  defendant 
Beatson,  in  support  of  the  rule. 

in  addition  to  cases  cited  in  the  judgment,  the  following 
authorities  were  referred  to :  Cox  v.  Hickman  (*) ;  In  re  Aff- 
ricuUurist  Cattle  Insurance  Company,  Baird^s  Case  if)  \ 
Pollock  on  Partnership,  pp.  24,  26;  Kirlc  y.  Blurton{^)\ 
Shirr eff  v.  Wilks  C) ;  Lloyd  v.  AsKby  ('). 

April  27,  1879.  Denman,  J.,  delivered  the  judgment  of 
the  Court  (Denman  and  Lopes,  JJ.). 

In  these  two  actions,  the  second  of  which  was  to  abide  the 
event  of  the  first,  the  plaintiffs  were  the  holders  of  bills  of 
exchange.  Beatson  had  allowed  judgment  to  go  by  default ; 
the  question  was  whether  Mycock  was  liable  as  Beatson' s 
partner. 

*The  first  action  was  brought  upon  two  bills,  one  [205 
for  £276  15^.  at  four  months,  dated  the  6th  of  March,  1878, 
drawn  by  one  Kelly  on  one  Wilson,  and  indorsed  ''William 
Beatson ;"  the  other  for  £484  13*.  at  four  months,  dated  the 

O  8  H.  L.  C,  268 ;  30  L.  J.  (C.P.),  125.  (»)  9  M.  A  W.,  284. 

(•)  Law  Kep.,  6  Ch.,  725.  (*)  1  East,  48. 

(»)  2  B.  A  Ad„  23. 
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13th  of  March,  drawn  by  one  Carr,  addressed  to  "Mr. Wil- 
liam Beatson,  Chemical  Works,  Rotherham,"  and  accepted 
and  indorsed  "William  Beatson."  The  bills  were  dis- 
counted by  the  plaintiffs  on  the  14th  and  18th  of  March 
respectively.  It  appeared  that  these  bills  were,  renewals  ol 
earlier  bills  originating  in  accommodation  transactions  be- 
tween the  defendants  Seatson,  and  Carr,  Kelly  and  Wilson; 
and  that  the  bills  were  accepted  and  indorsed  by  Beatson 
without  the  knowledge  of  Mycock.  Before  January,  1878, 
Beatson  had  carried  on  the  business  of  a  chemical  manufac- 
turer at  Rotherham.  On  the  1st  of  January  the  two  defend- 
ants entered  into  partnership  in  the  said  business,  on  the 
terms  that  the  style  of  the  firm  was  to  be  "William  Beat- 
son,"  that  the  defendant  Beatson  should  have  the  whole 
management  of  the  business,  and  that  neither  partner  should 
have  authority  to  draw,  indorse,  or  accept  bills  without  the 

!)revious  consent  in  writing  of  the  other.  The  plaintiffs  never 
leard  of  the  existence  of  any  partnership  until  long  after 
the  discount  of  the  bills,  viz.,  on  the  17th  of  July,  and  knew 
nothing  of  Mycock  until  then.  Beatson  had  kept  an  ac- 
count at  the  Sheffield  and  Rotherham  Bank  for  fifteen  years. 
After  the  formation  of  the  partnership  no  change  was  made, 
either  in  the  heading  of  his  account  at  the  bank  or  in  the 
method  of  keeping  it.  It  was  headed  "William  Beatson, 
Esq."  The  firm  had  no  separate  account.  The  proceeds  of 
the  bills  went  into  this  account,  and  Beatson  drew  on  this 
account  from  time  to  time  to  pay  for  goods  supplied  to  the 
business,  but  his  account  with  the  bank  was  overdrawn,  and 
he  had  drawn  out  of  the  account,  for  his  own  purposes,  a 
much  larger  sum  than  was  brought  into  the  account  by  the 
proceeds  of  the  bills  in  question. 

It  appears  to  us  that  the  liability  or  non-liability  of  the 
defendant  Mycock  in  this  case  must  turn  mainly  on  the 
question  whether,  when  the  name  of  a  firm  is  identical  with 
that  of  an  individual  member  of  it,  and  that  individual 
member  accepts  or  indorses  bills  of  exchange  directed  to  or 
indorsed  by  him  in  his  own  name,  being  also  that  of  the 
206]  ^rm^  these  are  to  be  taken  to  be  *prima/acie  the  bills 
of  the  firm,  or  the  bills  of  the  individual  member;  in  other 
words,  on  whom  is  the  burden  of  proof?  On  the  plaintiff  to 
show  that  the  bill  is  one  which  the  individual  member  had 
authority  to  draw  so  as  to  bind  the  firm  ;  or  on  the  defend- 
ant to  show  the  contmry  ? 

In  the  case  now  under  consideration  the  learned  judge  pnt 
two  questions  to  the  jury,  first:  "Was  the  name  William 
Beatson  put  to  the  bills  to  denote  the  firm  or  to  denote  Wil- 
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liam  Beatson  only  ?"  and,  secondly,  "Did  the  bank  take  the 
bills  as  the  bills  of  the  chemical  works,  whoever  their  pro- 
prietors might  be,  or  as  the  bills  of  William  Beatson  only?" 

The  jury  found  as  follows :  "The  bill  dated  the  13th  of 
March  having  been  drawn  by  Josiah  Carr  &  Son  upon  Wil-* 
liam  Beatson,  at  the  address,  Chemical  Works,  Rotherham, 
we  agree  that  William  Beatson' s  acceptance  of  it  must  be 
held  to  denote  the  acceptance  of  the  firm.  The  bill  dated 
the  6th  of  March  gives  no  evidence  upon  the  point  put  by 
the  judge." 

If  the  case  turned  upon  whether  these  findings  were  satis- 
factory or  not,  for  the  purpose  of  giving  judgment  we  should 
be  of  opinion  that  they  were  not,  and  that,  even  if  there  was 
evidence  which  required  to  be  submitted  to  a  jury  at  all  in 
the  case,  there  must  have  been  a  new  trial.  The  reasons 
given  by  the  jury  show  that  they  were  not  answering  the 
questions  put  to  them  by  the  learned  judge,  but  rather  lay- 
ing down  the  proposition  that  Carr  addressing  the  bill  to 
Beatson  at  the  works,  and  the  bill  being  accepted  by  him, 
was  evidence  that  it  was  a  bill  intended  to  be  addressed  to 
the  firm,  and  therefore  binding  upon  the  firm.  The  bill  was 
in  fact  addressed  to  "Mr.  William  Beatson,  Chemical 
Works,  Rotherham,"  which  was  his  residence ;  and  we 
think  that  this  mode  of  addressing  the  bill  is  really  no  evi- 
dence at  all,  as  against  Mycock,  that  the  bill  was  a  bill  of 
the  firm,  or  one  which  the  plaintiffs  had  any  ground  for 
considering  to  be  a  bill  binding  on  any  one  but  William 
Beatson  personally.  The  jury  being  asked  afterwards  what 
they  said  as  to  the  bill  of  the  13th  of  March,  said  that "  from 
the  fact  of  its  being  put  in  connection  with  the  other  they 
supposed  it  must  follow  the  same  result." 

Both  sides  contended  that  it  was  not  necessary  to  have 
left  any  questions  to  the  jury  at  all,  Mr.  Seymour  for  the 
plaintiffs,  urging *that  because  "William  Beatson"  [207 
was  the  firm's  name,  and  the  defendant  Mycock  a  sleeping 
partner  in  a  firm  of  that  name,  he  was  liable  as  in  an  ordi- 
nary case  of  partnership  with  an  ordinary  firm's  name, 
such  as  "A.  &  Co.,"  or  "A.  &  B.,"  or  "A.  B.  &  Co.,"  Mr. 
Waddy  for  the  defendant,  on  the  other  hand,  contending 
that  "William  Beatson"  yi?iS  prima  facie  the  name  of  the 
man  William  Beatson,  and  that  it  lay  on  the  plaintiffs  to 
establish  that  a  bill  accepted  or  indorsed  by  him  in  that 
name  was  a  bill  of  the  firm  and  not  of  the  individual.  The 
rule  was  granted  on  the  ground  that  the  learned  judge  was 
wrong  in  leaving  the  questions  he  left  to  the  jury,  and  that 
the  verdict  was  against  the  evidence.     But  it  was  also  con- 
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tended  upon  the  argument  for  the  defendant  Mycock  that 
he  ought  to  have  judgment  upon  the  ground  that  there  was 
no  evidence  at  all  which  could  properly  have  been  left  to  the 
jury  in  support  of  his  liability,  and  that  upon  the  undis- 
•puted  facts  the  judgment  ought  to  have  been  entered  for  hira. 
Several  authorities  were  cited ^  on  both  sides  which  we  pro- 
pose briefly  to  consider. 

The  question  is  stated  as  follows  in  the  12th  ed.  of  Byles 
on  Bills,  p.  48.  ^^If  a  man  be  at  the  same  time  a  partner 
in  two  distinct  firms,  but  each  firm  use  the  same  style,  and 
he  draw  a  bill  in  the  common  name  of  both,  it  has  been  held 
that  an  indorsee  may  charge  either  firm  at  his  election.  BiU 
where  the  name  of  the  firm  is  the  same  as  the  name  of  the 
individual,  and  the  bill  is  drawn  by  the  individual  for  his 
separate  benefit,  perhaps  the  firm  is  not  pledged." 

In  Wintle  v.  Crowt?Cer{^\  Bay  ley,  B.,  draws  a  distinction 
between  the  case  where  a  partnership  name  is  pledged,  and 
the  case  of  Ex  parte  Bolitho(^)  in  which  a  joint  and  sepa- 
rate trade  was  carried  on  in  the  name  of  the  same  individual. 
In  the  latter  case  it  was  held  that  the  firm  was  not  liable 
unless  it  could  be  shown  that  the  bill  was  drawn  as  a  bill  of 
the  firm,  and  not  as  a  bill  of  the  individual  only.  On  the 
other  hand,  in  the  case  of  Furze  v.  Sharwood{*),  where  the 
defendants  were  trustees  to  carry  on  the  business  of  an  em- 
barrassed firm,  A.  M.  &  K.,  in  the  name  of  M.  alone,  and 
they  employed  M.  to  carry  on  the  business,  it  was 
20o]  *held,  under  the  particular  circumstances  of  the 
case,  that  the  indorsements  of  certain  bills  indorsed  by  M. 
in  his  own  name,  were  prima  facie  the  indorsements  of  the 
defendants,  and  that  the  onus  of  showing  that  the  indorse- 
ments were  made  on  account  of  the  separate  business  and 
not  on  that  of  the  trustees,  which  was  the  general  and  osten- 
sible business,  was  on  the  defendants.  The  court,  however, 
in  that  case  lay  stress  upon  the  fact  that  the  bills  were  dis- 
counted with  persons  who  were  in  the  habit  of  discounting 
for  the  firm  who  had  assigned  their  effects  to  the  defendants, 
and  said  that  the  cases  cited  {Ex  parte  Bolithoi^)  included) 
were  not  inconsistent  with  the  view  they  took  of  the  case 
under  consideration  ;  so  that  we  think  that  case  can  hardly 
be  regarded  as  laying  down  that  in  every  case  the  onus  is 
upon  the  defendants,  where  a  bill  is  drawn  by  a  person 
whose  name  is  the  same  as  that  of  the  firm  to  which  they 
belong,  to  show  that  the  bill  is  not  the  bill  of  the  firm.  In 
tlie  present  case  the  only  evidence,  beyond  the  bill  itself, 
given  to  show  whether  it  was  a  bill  intended  to  bind  the 

(•)  1  C.  &  J.,  316,  at  p.  818.  («)  1  Buck.,  100.  («)  2  Q.  B.,  383. 
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firm  was  the  evidence  of  Beatson  himself  who  swore  that  he 
did  not  so  intend  ;  that  the  bills  in  question  were  not  signed 
by  him  in  respect  of  any  trade  transactions,  but  accommo- 
dation bills,  never  brought  into  any  partnership,  book  or 
account.  Of  course  it  was  competent  to  the  jury  to  disbe- 
lieve Beatson,  but,  unless  the  onus  of  proof  lay  upon  the 
defendants,  we  think  there  was  no  e^^idence  upon  which  the 
jury  could  have  found  properly  for  the  plaintiffs  upon  that 
question,  and  nothing  which  could  have  been  properly  put 
to  the  jury  as  evidence  to  contradict  Beatson  in  that  respect. 
The  only  evidence  relied  upon  by  the  plaintiffs  for  the  pur- 
pose, was  the  fact  that  Beatson  had  paid  the  proceeds  of 
the  bills  into  the  account  kept  in  his  name  at  the  bank ;  but 
inasmuch  as  that  account  was  always  overdrawn  so  far  as 
he  was  concerned,  but  so  far  as  the  business  was  concerned 
there  was  always  a  balance  in  hand,  we  do  not  think  that 
Ills  improper  conduct  in  raising  money  on  bills  for  his  own 
purposes  in  his  own  name  can  proj^erly  be  held  to  have  had 
the  effect  of  binding  the  partnership,  or  to  amount  to  evi- 
dence that  the  bills  were  accepted  or  indorsed  for  the  pur- 
poses of  the  firm. 

Many  other  authorities  were  cited  from  the  English 
reports  ;  *none  exactly  in  point,  but  bearing  more  or  .  [209 
less  upon  the  question  whether  in  such  a  case  as  the  present 
the  presumption  is  in  favor  of  or  against  the  liability  of  the 
dormant  partner. 

In  Emly  v.  Lye  O,  where  one  of  two  partners  drew  bills  in 
his  own  name,  which  he  procured  to  be  discounted  by  a 
banker  through  the  same  agent  who  had  procured  the  dis- 
count by  the  same  banker  of  bills  drawn  in  the  name  of  the 
partnership,  it  was  held  that  the  banker  had  no  remedy  upon 
the  bills  so  drawn,  though  the  proceeds  were  carried  to  the 
partnership  account,  the  money  being  advanced  solely  on 
the  security  of  the  persons  whose  names  were  on  the  bills, 
by  w^ay  of  discount,  and  not  of  loan  to  the  partnership,  al- 
though the  bankers  conceived  at  the  time  that  all  the  bills 
were,  in  fact,  di-awn  on  the  partnership  account.  In  that 
case  Lord  Ellenborough,  C.  J.,  says,  ''Nothing  passed  from 
the  defendants  to  induce  the  plaintiff  to  believe  that  it  was 
a  partnership  concern,  and  to  lend  his  money  on  that  ac- 
count." Grose,  J.,  adds,  *' At  the  time  when  the  discount 
took  place,  the  partnership  had  made  no  contract  with  the 
discounter,  who,  therefore,  must  be  taken  to  have  purchased 
the  bills  of  ".the  one  partner  only.  Le  Blanc,  J.,  says: 
'*To  charge  the  defendants  on  these  bills,  they  must  appear 

0)  15  East,  7. 

30  Eng.  Rep,  63 
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to  have  been  drawn  for  and  on  account  of  the  partnership;" 
and  Bay  ley,  J.:  "There  was  no  contract  made  between  the 
parties  at  the  time."  This  case  appears  to  us  to  be  strong 
to  show  that  where  no  credit  is  given  to  a  partnership  on 
the  face  of  the  bill,  the  presumption  of  law  must  be  that 
the  individual  signing  the  bill  is  the  only  person  liable  for 
it,  in  the  absence  of  express  proof  of  authority  from  his 
partners  to  bind  the  firm  by  bills  given  in  his  own  name,  as 
well  as  of  the  particular  bill  being,  in  fact,  a  bill  signed  for 
the  purposes  of  the  partnership.  The  case  of  South  Caro- 
lina Bank  V.  Case{'\  which  was  strongly  relied  upon  by 
the  plaintiffs'  counsel,  appears  to  us  not  to  assist  the  plain- 
tiffs in  the  present  case,  because  there  the  transaction  in 
question  was  in  its  commencement  one  entered  into  for  the 
partnership  under  such  circumstances  as  to  make  them  lia- 
Die  for  the  dealings  of  the  individual  member.  It  has  been 
doubted  whether  that  case  was  rightly  decided ;  see  MiUs^ 
210]  Claim{*);  but  it  is  enough  to  say  that  *it  turned 
upon  the  question  whether  the  individual  who  signed  the 
bills  had,  at  the  time  he  signed  them,  an  authority  to  pledge 
the  credit  of  the  firm  by  an  indorsement  in  his  own  name; 
see  per  Bayley,  B.,  in  Smith  v.  Cfraven{*) ;  and  the  case  was 
one  in  which  the  bills  were  not  accommodation  bills,  as  in 
the  present  case,  as  between  the  party  whose  signature  was 
relied  upon,  and  the  other  original  parties  to  the  bill. 

In  Stephens  v.  Reynolds  {*)y  it  was  held  that  where  A.  and 
B.  carried  on  business  in  partnership  in  the  name  of  B.,and 
A.  accepted  a  bill  in  B.'sname  for  goods  supplied  to  the 
partnership,  B.  was  liable,  though  the  bill  was  not  addressed 
to  the  place  where  the  partnersnip  business  was  carried  on, 
but  to  a  place  where  he  carriea  on  a  separate  business. 
There  is  some  difficulty  in  understanding  the  report  of  that 
case,  and  Bramwell,  S.,  did  not  agree  with  the  judgment 
pronounced,  but  it  does  not  assist  us,  because  it  is  clear  that 
the  main  ground  of  the  decision  of  the  majority  of  judges 
was  that  the  bill  had  been  accepted  for  goods  supplied  to 
the  firm.    • 

The  ease  of  Edmunds  v.  Bushelli^)  was  not  a  case  of 
partnership,  but  a  partnership  name  was  used  where  the 
whole  business  was  the  business  of  the  defendant,  so  that 
the  persons  advancing  money  on  the  bills  were  necessarily 
led  to  suppose  that  they  were  advancing  money  to  a  collec- 
tion of  persons  in  business,  or  on  the  faith  of  a  business 

(')  8  B.  A  C,  427.  (»)  1  C.  &  J..  600,  at  p.  607. 

(«)  Uw  Rep.,  y  Ch.,  635,  at  p.  649 ;  10        (*)  6  H.  *  N.,  518, 
Eng.  R.,  634.  (*)  Law  Rep.,  1  Q.  R,  97. 
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being  carried  on,  and  not,  as  in  this  case,  without  anything 
to  lead  them  to  suppose  that  they  were  dealing  with  the 
individual  only  whose  name  appeared  on  the  bills.  The 
case  of  Swan  V.  Steele  {')  is  also  a  case  in  which  the  bills 
sued  upon  were  accepted  in  a  partnership  name,  properly  so 
called,  and  is  therefore  not  in  point.  Vere  v.  Ashby{*)  is 
open  to  the  same  observation  ;  so  also  is  the  case  of  McNair 
V.  Fleming  {^),  cited  by  Lord  Redesdale  in  3  Dow.,  .229. 

In  the  last  edition  of  Lindley  on  Partnership,  p.  342,  the 
learned  author  lays  down  the  law  as  follows :  *' Again,  per- 
sons may  carry  on  business  in  partnership  in .  the  name  of 
one  of  themselves,  and  if  they  do,  they  will  be  liable  on 
bills  accepted  by  him  in  that  *name,  if  it  was  in  [211 
fact  used  to  denote  all  the  partners:  but  not  otherwise." 
This  does  not  mean  that  the  liability  of  the  firm  depends 
simply  upon  the  question  whether  the  person  accepting  has 
in  his  own  mind  an  intention  of  improperly  mailing  his 
partner  liable  on  bills  accepted  for  his  own  accommodation. 
The  meaning  is  that  the  tirm  will  be  bound  if  the  bill  was 
given  for  a  partnership  purpose,  or  for  what  purported  to 
be  a  partnership  purpose,  and  was  not  known  to  be  other- 
wise by  the  person  taking  the  bill.  This  statement,  more- 
over, only  applies  to  ordinary  trading  partnerships  which 
are  prima  facie  bound  by  l)ills  given  bj^  one  partner  in  the 
name  of  the  firm.  The  learned  judge  himself,  having  read 
this  judgment,  has  authorized  us  to  give  this  explanation 
of  the  passage  in  question 

We  think  there  is  great  force  in  Mr.  Waddy's  argument 
that  if  the  mere  fact  that  there  is  a  partnership  carried  on  in 
the  name  of  one  partner,  were  to  make  the  firm  liable  for  all 
bills  accepted  by  that  partner,  it  would  be  possible  for  him 
to  bind  his  partner  to  an  unlimited  extent  for  all  his  own 
private  debts,  unless  the  partner  could  show  affirmatively 
facts  which  should  disentitle  the  plaintiffs,  who  never  heard 
of  his  existence,  to  make  him  liable  upon  the  bill.  It  may 
no  doubt  be  said  that  it  is  his  own  fault  for  allowing  his  part- 
ner to  c^rry  on  business  in  his  own  name.  But  this  seems 
to  us  to  be  no  ground  for  making  the  innocent  partner  liable 
for  debts  incurred  by  the  guilty  partner  wholly  for  his  own 
purposes,  and  not  for  the  benefit  of  the  partnership,  in  a 
case  where  the  name  used  in  no  way  invites  the  person  ad- 
vancing money  on  the  bills  to  consider  that  there  is  any 
plurality  of  persons  undertaking  the  liability,  and  where 
there  are  no  circumstances  to  lead  that  person  to  suppose 
that  he  is  dealing  with  a  firm. 

0)  1  East,  210.  («)  10  B.  A  C,  288.  (»)  8  Dow.,  229, 
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In  Miles^  Claim  {'\  James,  L.J.,  forcibly  states  the  law 
as  follows :  "  It  is  the  law  of  this  country,  and  it  has  always 
been  the  law  of  this  country,  that  nobody  is  liable  upon  a 
bifl  of  exchange  unless  his  name,  or  the  name  of  some  part- 
nership or  body  of  persons,  of  which  he  is  one,  appears 
either  on  the  face  or  on  the  back  of  the  bill."  We  think 
that  this  is  a  true  statement  of  the  law,  subject  only  to  the 
(lualification  that  in  cases  where  a  partnership  is  carried  on 
in  the  name  of  an  individual  without  a  partnership  stjle, 
212]  *and  it  is  affirmatively  proved  that  the  bill  in  ques- 
tion is  one  executed  for  partnership  purposes,  or  with  the 
authority  of  the  partner,  the  name  of  the  individual  may 
have  the  same  effect  as  the  name  of  a  partnership  or  body 
of  persons  in  ordinary  cases  has  without  such  proof. 

In  America  it  has  long  since  been  decided  and  uniformlv 
held  that  where  the  name  of  one  partner  is  identical  with 
that  of  the  firm,  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  bill  is  the  paper  of  the  firm,  and  not  of  the  indi- 
vidual partner.  Parsons  on  Bills  of  Exchange,  p.  131,  so 
states  the  law,  and  it  was  so  laid  down  by  the  Supreme 
Court  of  New  York,  in  Oliphant  v.  Matthews  (*),  and  by 
Story,  J.,  in  United  States  Bank  v.  Binney  and  Others {^\ 
who  explains  the  law  as  follows :  "  Where  the  contract  is 
made  in  the  name  of  the  firm,  it  will  priTna  facie  bind  the 
firm  unless  it  is  iiltra  the  business  of  the  firm.  Where  the 
firm  imports,  on  its  face,  a. company,  as  A.  B.  &  Co.  or  A.,  B. 
&  C,  there  the  contracts  made  by  the  partners  in  that  name 
bind  the  firm,  unless  tiiey  are  known  to  be  beyond  the  scope 
and  business  of  the  firm.  But  where  the  business  is  carried 
on  in  the  name  of  one  of  the  partners,  and  his  name  alone 
is  the  name  of  the  firm,  there  in  ordfer  to  bind  the  lirm,  it  is 
necessary  not  only  to  prove  the  signature,  but  that  it  was 
used  as  the  signature  of  the  firm  by  a  party  authorized  to 
use  it  on  that  occasion,  and  for  that  purpose.  In  other 
words,  it  must  be  shown  to  be  used  for  partnership  objects, 
and  as  a  partnership  act."  See  also  Story  on  Partnership, 
§§  106  and  142. 

We  think  that  this  is  in  accordance  with  the  true  prin- 
ciples of  the  law  of  agency,  of  which  the  law  of  partnership 
is  a  branch,  and  that  the  weight  of  English  authority  is  in 
favor  of  the  American  view^  of  the  law.  Mr.  J.  A.  Russell, 
in  the  11th  ed.  of  Chitty  on  Bills,  lately  published  by  him, 
states,  at  p.  37,  the  law,  as  we  think,  correctly,  to  the  same 
elTect. 

(M  Uw  Rep.,  9  Ch.,  635,  at  p.  643;  10        (')  16  Barb..  608,  at  p.  610. 
Eng.  R,  6S4.  y^)  5  Ma:^OD,  176,  at  p.  183. 
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We  are  of  opinion  then  that  this  was  a  case  in  which  the 

J)laintiflFs  were  bound  affirmatively  to  prove  the  defendant's 
iability  on  the  bills  in  question,  by  proving  something  more 
than  that  the  defendant  was  a  partner  in  business  with 
Beatson. 

It  is,  indeed,  argued  on  behalf  of  the  plaintiffs  that  there 
*was  evidence  in  the  case  of  the  proceeds  of  these  [213 
bills  being  applied  for  the  purposes  of  the  firm,  and  of  such 
a  dealing  between  the  defendants  as  that  an  authority  might 
properly  be  inferred.  If  we  thought  this  was  so,  we  should 
Btill  have  thought  it  necessary,  owing  to  the  manner  in 
which  the  questions  were  put  and  answered  by  the  jury,  to 
have  made  the  rule  absolute  for  a  new  trial ;  but  for  the 
reasons  given  above,  we  are  of  opinion  that  there  was  no 
evidence  at  all  proper  to  be  submitted  to  the  iury  in  favor 
of  the  plaintiffs'  contention.  The  bills  were  clearly  accom- 
modation bills  for  Beatson' s  benefit ;  there  was  nothing  on 
the  face  of  them  to  indicate  that  any  but  Beatson  was  to  be 
bound.  The  only  evidence  given  as  to  the  intention  to  bind 
My  cock  was  against  such  intention,  and  there  was  no  general 
or  special  autliority  to  Beatson  to  draw  bills,  or  evidence 
of  a  mutual  intention  that  Mycock  should  be  so  bound. 

Under  these  circumstances,  we  feel  bound,  under  the 
power  given  to  us  by  Order  XL,  Rulis  10,  to  enter  judgment 
for  the  defendant  Mycock  with  costs,  and  to  set  aside  the 
judgment  for  the  plaintiffs  as  against  him. 

JudgTnent  for  the  defendant  Mycock  with  costs. 

Solicitors  for  plaintiffs:  Jacobs  &  Vincent. 
Solicitors  for  defendant  Mycock:  Learoyd&Co, 

See  25  Eng.  Rep.,  416  note.  See  also  Story  on  Part. ,  g^  139, 142-3; 

The  principal  case  was  affirmed  in  Williams  t).  Gillies,  75  N.  Y.,  197,203; 

the  Court  of  Appeal,  5  C.  PI.  Div.,  109.  Ontario  Bank  v.  Hennessey,  48  id.,  545; 

A.,  B.  and   C.   were  partners  of  a  National  Bank  v.  Thomas,  47  id.,  15, 

linn,  of  which  A.  had  the  sole  manage-  19-20 ;  1  Lindley  on  Part.  (Ewell's  ed.), 

ment  and  charge.     A.  having  borrowed  266,  marg.  paging,  note  ;   1  CoUyer  on 

money    from   D.   and    given    receipts  Part.  (Wood's  ed. ),  644,  659. 

signed  with  his  name  (which  was  also  Attorneys  at  law  who  are  partners  in 

that  of  the  firm),  D.  on  the  dissolution  the  practice  of  their  profession  and  not 

of  the  partnership  sued  the  partners  partners  in  trade ^  according  to  mercan- 

for  repayment :  tile  law,  have  no  implied  authority  to 

Held,  that   the  money  having  been  become   parties  to  negotiable  instru- 

proved  to  have  been  borrowed  by  A.  ments  and  to  bind  the   firm  thereby, 

from  D.  for  the  purposes  and  on  the  unless  such  authority  is  given  by  the 

credit  of  the  firm,  the  partners  were  terms  of  the  partnership,  or  expressly 

bound  in  repayment,  it  not  being  re-  given  or  recognized  by  both,  or  may  be 

qnisite  that  it  should  be  further  proved  implied  from  the  geperal  habits  of  the 

that  A.  had  actually  applied  the  money  partners  in  their  business  transactions 

to  firm  purposes  :  Cumming  v.  Ilay,  17  Friend  v.  Durgee,  17  Florida,  111. 

Scottish  L.  Kepr. ,  207.  One  partner  cannot  bind  the  firm  for 
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money  borrowed  by  him  to  pay  for  his 
fihare  of  the  capital  stock,  especially 
where  the  lender  knows  for  what  pur- 
pose the  money  is  obtained  :  McLinden 
V.  Wentworth,  51  Wise,  170. 

A  firm  is  not  liable  for  a  debt  con- 
tracted by  one  partner  on  his  individual 
responsibility,  although  the  considera- 
tion goes  into  the  firm  business,  if,  as 
between  the  partners,  the  debt  ought 
to  be  paid  by  the  one  who  contracted 
it :  McLinden  9.  Wentworth,  51  Wise, 
170. 

One  having  notice  that  a  firm  note  is 
given  for  an  individual  debt,  or  outside 
of  the  partnership  business,  cannot  re- 
cover thereon.  The  transaction  itself  is 
frequently  notice  :  Union,  etc.,  v.  Un- 
derbill, 21  Hun,  178,  182,  and  cases 

See  Osgood  v.  Glover,  8  Daly,  867. 

The  fact  that  one  member  of  a  firm 
signs  the  firm  name  as  guarantor  to  a 
promissory  note,  is  notice  to  the  payee 
of  such  note  that  he  is  signing  such 
name  outside  the  scope  of  the  part- 
nership business,  and  it  wiU  not  bind 
the  firm  unless  some  authority  other 
than  the  mere  fact  of  partnership  or  a 
subsequent  ratification  is  shown. 

The  burden  of  showing  such  au- 
thority rests  upon  the  payee  of  the 
note  :  Spurck  v.  Leonard,  0  Bradw.  R., 
174. 

One  member  of  a  firm,  by  virtue  of 
the  partnership,  has  no  legal  right  to 
sign  the  firm  name  as  surety  or  guar- 
antor for  a  third  party,  and  if  he  does 
so,  the  act,  as  to  the  members  not  con- 
senting, will  be  a  nuUitv:  Spurck  v. 
Leonard,  9  Bradw.  R.,  174. 

The  firm  of  C,  F.,  P.  &  Co.  made 
their  promissory  note,  payable  to  their 
order,  and  indorsed  the  same. 

L.,  one  of  the  firm,  and  also  a  mem- 
ber of  the  firm  of  J.  S.'s  Sons,  indorsed 
his  own  name  and  the  name  of  the  lat- 
ter firm  thereon  without  their  knowl- 
edge or  consent,  and  delivered  it  to  a 
firm  to  whom  he  was  individually  in- 
debted, to  be  applied  upon  the  debt, 
.  who  transferred  the  note  to  plaintiffs 
for  value,  before  maturity,  plaintiffs 
liaving  no  notice  of  the  circumstances 
attending  the  execution  of  the  note. 

In  an  action  against  the  members  of 
the  firm  of  J.  S.'s  Sons  upon  the  in- 
dorsement, held,  that  the  defendants 
were  liable. 

One  of  the  firm,  to  whom  L.  trans- 


ferred the  note,  was  one  of  the  direc- 
tors of  the  plaintiff. 

Held,  that  it  was  not  thereby  made 
chargeable  with,  or  affected  by,  his 
knowledge  of  the  transaction  ;  that  ihe 
knowledge  acquired  by  him,  not  as  an 
officer  of  the  plaintiff  or  while  en- 
gaged in  its  business,  but  in  an  indi- 
vidual capacity,  could  not  operate  to 
its  prejudice,  nor  was  there  any  pre- 
sumption that  he  communicated  it  to 
plaintiff :  Atlantic  State  Bank  of  Brook- 
lyn f>,  Savery,  82  N.  Y.,  291. 

Where  one  partner,  without  the 
knowledge  or  consent  of  his  copartner, 
pays  his  owti  note  to  a  private  creditor 
out  of  the  fund's  of  the  insolvent  firm, 
such  creditor  knowing  that  the  money 
belonged  to  the  firm,  the  fund  so  re- 
ceived will  be  regarded  as  held  by  the 
private  creditor  in  trust  for  the  btoefit 
of  the  firm,  and  may  be- attached  in  his 
hands  upon  a  trustee  process  instituted 
against  the  firm  by  one  of  its  creditors: 
Johnson  v.  Hersey,  70  Maine,  74, 

On  the  dissolution  of  a  firm  and  the 
formation  of  a  new  one,  con»sting  in 
part  of  the  same  members,  the  hbw 
firm  cannot  be  bound,  without  the  con- 
sent of  all  its  members,  for  the  debts 
of  the  old :  McLinden  v,  Wentworth, 
51  Wise.,  170. 

Where  one  of  the  partners  in  a  joint 
adventure  extends  the  joint  adventare 
in  its  natural  lines,  and  acquires  for 
that  purpose  funds  raised  partly  on  the 
credit  of  the  copartners  and  panl?  by 
a  mortgage  over  the  copartnery  assets, 
it  will  be  presumed  that  the  property 
was  acquired  for  the  joint  adventure, 
and  that  the  purchaser  is  bound  to  ac- 
count to  the  copartner  suing  him  there- 
for: Davie  «.  Buchanan,  18  Scottish 
Law  Reporter,  217. 

The  rule  of  law  is,  that  the  partner- 
ship in  any  business  ceases  when  there 
is  an  end  to  the  business  itself :  Spiutk 
«.  Leonard,  9  Bradw.  R.,  174. 

After  dissolution  of  a  partnership, 
the  authority  for  making  new  contracts 
is  completely  revoked. 

The  giving  of  a  promissory  note,  or 
the  acceptance  of  a  bill  of  exchan^  or 
draft,  is  the  making  of  a  new  coniract, 
although  it  may  be  for  a  prior  debt : 
Spurck  V.  Leonard,  9  Bradw.  R.,  174. 

The  evidence  of  authority  to  sign  the 
firm  name  as  guarantor  is  unsatisfac- 
tory ;  but  even  conceding  that  such 
authority  once  existed,  it  ceased  at  the 
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time  the  firm  ceased  to  do  business,  and  firm  before  the  death  of  a  member 
the  subsequent  signing  as  guarantor  thereof,  it  is  only  so  as  to  contracts  en- 
upon  a  renewal  of  the  original  note  tered  into  with  persons  not  members  of 
cannot  bind  the  memtters  of  the  firm  the  firm,  and  not,  in  respect  to  con- 
not  consenting.  The  signing  being  tracts  made  between  the  several  mem- 
under  color  of  the  partnership,  notice  bers  of  the  firm,  as  to  tiie  mode  of  con- 
of  its  dissolution  is  sufficient  notice  ducting  the  partnership  business :  Oli- 
that  the  guaranty  was  signed  without  ver  v.  Forrester,  96  Ills. ,  815. 
authority :  Spurck  v.  Leonard,  9  Bradw.  Survivors  may  make  small  purchases 
Bep.,  174.  to  carry  on  the  business,  but  have  no 

Death  of  one  partner  terminates  the  right  to  make  any  considerable  pur- 
partnership.     The  survivors  have  no  chase :  Oliver  v.  Forrester,  96  Illinois, 
right  to  continue  the  business  :  Oliver  815. 
«.  Forrester,  96  Ills. ,  315.  Liability  and  rights  of  survivors  who 

Death  of  one  partner  terminates  all  have  made  purchases :  Oliver  v.  For- 

unexecuted  portions  of  the  partnership,  rester,  96  Ills.,  315. 

The  survivors  have  no  right  to  carry  A  surviving  mortgagee  may  give  a 

out  or  execute  their  provisions  :  Oliver  valid  discharge  thereof.     Such  a  dis- 

T.  Forrester,  96  Ills.,  815.  charge  is  ample  protection  to  a  bona 

If  a  surviving  partner  is  required  to  fide  purchaser  :   Dilke  «.  Douglas,   5 

execute  contracts  entered  into  by  the  U.  C.  App.  R.,  68. 


[4  Common  Pleas  Divieion,  221.] 
May  19,  1879. 

*Belmonte  and  Others  v.  Aynard  and  Another.    [221 
Paul  Gutschow  and  E.  Ford  (Trustee),  Claimants. 

Praetice-^PiaifiHff  in  IfUerpleculer — Claimants  residing  Abroad — Nominal  Plaintiff—^ 
Security  for  Costs — Order  lv,  r.  2. 

Where  a  litigant  who  resides  abroad  is  for  mere  convenience  made  plaintiff  in  an 
interpleader  issue,  but  does  not  substantially  occupy  the  position  of  the  plaintiff  com- 
mencing an  action,  be  will  not  be  ordered  to  giv€  security  for  costs. 

Motion,  referred  from  chambers,  for  an  order  that  the 
plaintiffs  should  give  security  for  costs. 

In  May,  1877,  Paul  Gutschow,  residing  and  trading  at 
Yokohama,  in  Japan,  consigned  bales  of  silk  to  Aynard  & 
Riiffer,  merchants  in  London,  they  having  agreed  to  make 
advances  on  the  bales  to  the  extent  of  90  per  cent,  of  their 
value.  Aynard  &  Riiflfer  having  made  the  advances,  and 
deeming  themselves  insufficiently  secured,  owing  to  a  fall  in 
the  market  price  of  silk,  applied  to  F.  Gutschow,  a  mer- 
chant residing  at  Hamburgh,  who  was  the  representative,  in 
Europe,  of  Gutschow  of  Japan,  for  further  security  to  cover 
advances  made.  Thereupon  F.  Gutschow  sent  to  Aynard  & 
Riiflfer  bills  to  the  amount  of  about  £1,200  as  additional 
becurity. 

*In  1878,  the  market  price  for  silks  having  ini-  [222 
proved,  the  silk  was  sold  by  Aynard  &  Riiflfer,  and  realized 
enough  to  leave  a  balance  of  £962  10s.  in  their  hands  upon 
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the  amount  obtained  by  the  sale  of  the  silks,  and  the  pro- 
ceeds of  the  bill  beyond  the  amount  of  the  advances. 

Meanwhile  Donner  &  Brehmer,  merchants  carrying  on 
business  in  the  city  of  London,  to  whom  F.  Giitschow,  of 
Hamburgh,  was  previously  indebted  in  a  sum  exceeding 
such  balance,  upon  a  dishonored  acceptance,  had  in  Decem- 
ber, 1877,  attached  in  the  hands  of  Aynard  &  Ruflfer  all 
moneys  and  goods  belonging  to  F.  Giitschow,  of  Hamburgh, 
and  commenced  an  action  of  attachment  against  them  as 
garnishees  in  the  Lord  Mayor's  Court.  Donner  &  Brehmer 
afterwards  went  into  liquidation,  and  E.  Ford,  their  trustee 
in  liquidation,  continued  the  action  in  their  name.  F.  Guts- 
chow,  of  Hamburgh,  subsequently  went  into  liquidation, 
and  his  trustees,  Belmonte  and  others,  the  present  plaintififs, 
about  January,  1879,  commenced  an  action  in  the  Common 
Pleas  Division  against  Aynard  &  Ruflfer  to  recover  the  bal- 
ance of  £962  105. 

Paul  Gutschow,  of  Japan,  also  claimed  the  balance,  as 
being  the  consignor  of  the  goods. 

Belmonte  and  others  1[F.  Giitschow's  trustees)  all  resided 
at  Hamburgh,  beyond  the  jurisdiction  of  the  court.  K  Ford 
and  Donner  &  Brehmer  resided  within  the  jurisdiction. 
Aynard  &  Ruflfer  entered  an  appearance  in  the  action  in  the 
Common  Pleas  Division,  and  the  plaintiflfs,  Belmonte  and 
others,  were  ordered  to  give  security  for  costs. 

Aynard  &  Ruflfer  then  took  out  an  interpleader  summons, 
upon  which  an  order  was  made  at  chambers,  directing  an 
issue  to  be  tried,  in  which  Belmonte  and  others  were  to  be 
plaintiflfs  and  Paul  Gutschow  and  E.  Ford  severally  defend- 
ants, to  determine  the  rights  of  the  respective  parties  to  this 
balance  of  £962  10^.,  and  staying  the  proceedings  in  attach- 
ment in  the  meanwhile.  E.  Ford  thereupon  took  out  a 
summons  calling  upon  the  plaintiflfs  to  give  security  for 
costs.  The  master  made  no  order,  and  on  appeal,  Manisty, 
J.,  referred  the  matter  to  the  court. 

Lamaison^  for  the  defendant  Ford,  in  support  of  the  mo- 
tion :  The  plaintiflfs  reside  out  of  the  jurisdiction,  and 
2231  should  therefore  *be  ordered  to  give  security  for 
costs.  The  claimant  who  is  'made  a  defendant  under  an  in- 
terpleader rale  stands  in  the  same  position  as  any  other 
defendant,  and  is  consequently  entitled  to  security  for  costs 
as  in  other  cases:  2  Chitty's  Archbold'a  Practice,  12th  ed., 
X.  1400;  Benazech  v.  Bessett{').  In  Williams  v.  Cros- 
ling  C)  the  defendant  in  an  interpleader  resided  out  of  th« 
jurisdiction^  and  was  made  to  give  security.     The  courts  of 

(1)  1  C.  B.,  313 ;  2  D.  L.,  801.  (?)  8  C.  B.,  957. 
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common  law  have  always  had  the  power  of  directing  sub- 
stantial security  to  be  given  where  the  plaintiff  is  a  foreigner 
out  of  the  jurisdiction,  and  the  chancery  practice,  by  which 
the  amount  of  security  was  limited  to  £100,  is  now  assimi- 
lated to  that  of  the  common  law :  Hepicblic  of  Costa  Rica 
V.  Erlanger  (*). 

R,  F.  Williams^  for  the  plaintiffs :  No  case  can  be  cited 
where  security  for  costs  has  been  ordered  against  a  person 
who  is  in  possession  of  the  subject-matter  of  litigation.  Al- 
though the  trustees  of  the  Hamburgh  firm  have,  for  the  sake 
of  convenience,  been  made  plaintiffs  in  form,  they  are  not  in 
substance  the  plaintiffs,  and  it  is  the  real  and  not  the  nomi- 
nal plaintiffs  who,  when  they  reside  abroad,  are  liable  to 
give  security  for  costs.  In  Benazech  v.  Bessett  (')  the  plain- 
tiff was  so  not  merely  in  form  but  in  substance.  In  Wil- 
Hams  V.  GrosUng  (')  the  defendant  was  made  to  give  security 
because  he,  as  execution  creditor,  was  virtually  plaintiff. 
''Where  the  defendant  is  quasi  a  plaintiff,  as  in  replevin, 
and  he  resides  abroad,  he  may  be  compelled  to  find  security 
for  costs.  So  he  may  be  compelled  to  do  so  in  a  feigned 
issue  under  the  Interpleader  Act:"  2  Chitty's  Archbold's 
Practice,  12th  ed.,  p.  1416,  citing  those  authorities  for  the 
proposition  which  shows  the  true  principle  on  which  security 
for  costs  is  ordered. 

Denman,  J.:  The  only  question  is  whether  Belmonte, 
the  trustee  in  liquidation  abroad  of  the  firm  at  Hamburgh, 
is  bound  to  give  security  for  costs  in  favor  of  Ford,  who 
claims  security.  I  think  the  principle  on  which  security  for 
costs  is  ordered  is  clearly  this,  viz.,  that  one  who  is  substan- 
tially in  the  position  of  plaintiff  initiating  an  action,  and  is 
a  foreigner  residing  abroad,  shall  be  bound  to  give  security 
for  costs  ;  and  if  Belmonte  occupied  that  *position  as  [224 
between  himself  and  Ford,  we  should  as  a  matter  of  course 
order  him  to  give  security.  It  is,  however,  admitted  on 
both  sides  that  he  is  put  in  the  position  of  plaintiff  as  against 
Ford  simply  for  convenience  of  the  proceedings,  but  in  no 
sense,  I  think,  can  it  fairly  be  said  that  he  occupies  the 
position  of  a  plaintiff  suing  here,  being  a  foreigner  residing 
abroad.  Mr.  Lamaison  has  called  our  attention  to  several 
antliorities,  and  invited  us  to  say  that  they  are  in  his  favor. 
But  I  think  the  ratio  decidendi  is  that  the  court,  in  consid- 
ering a  question  of  the  present  kind,  will  see  whether  the 
party  against  whom  security  is  claimed,  really  is  in  the 
position  of  plaintiff  or  not.     in  some  cases  he  is  so,  although 

0)  3  Ch.  D.,  62.  C)  1  C.  B.,  813 ;  2  D.  4  L.,  801. 

(»)  3  C.  B.,  957. 

30  Eng.  Rep.  64 
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he  may  be  called  defendant,  and  may  come  into  the  case  ia 
an  unusual  and  anomalous  way.  I  think  Benazech  v.  Bes- 
S€tt{')  quite  distinguishable,  feessett  claimed  to  be  entitled 
to  the  wines,  and  was  substituted  for  the  defendant  under 
the  interpleader  rule.  But  in  substance  the  party  there 
claiming'  was  really  the  plaintiff^  and  not  the  defendant. 
The  other  case,  which  also  was  unusual  and  anomalous,  was 
one  in  which  the  party  ordered  to  give  security  was  the 
party  carrying  on  the  litigation,  and  in  the  position  of  suitor 
or  plaintiff  in  the  sense  of  having  initiated  the  proceedings. 
So  here,  I  think  it  clear  that  Ford  is  the  person  attacking 
Belmonte,  and  in  the  position  of  plaintiff  against  him,  and 
not  Belmonte  who  is  the  plaintiff  against  Ford. 

There  is  another  case  in  which  it  has  been  held  that  the 
defendant  is  bound  to  give  security  if  he  be  a  foreigner  re- 
siding abroad,  viz.,  in  replevin,  and  that  is  on  the  principle 
that  the  defendant  in  replevin  is  practically  the  plaintiff. 
He  is  the  party  for  whom  the  proceedings  are  taken.  He  is 
the  party  initiating  the  proceedings  and  carrying  on  the  liti- 
gation. So,  regarding  that  as  the  principle,  I  think  Ford, 
if  he  was  living  abroad,  might — whatever  his  nominal  posi- 
tion— be  called  on  to  give  security.  But  Belmonte  occupies 
an  exactly  contrary  position,  and  we  should  be  practically 
ordering  the  defendant  to  give  security,  instead  of  the  plain- 
tiff, if  we  made  the  order. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  I  think  we 
should,  in  the  first  place,  look  at  the  merits  of  the  case  to 
225]  see  which  of  *the  parties  is  the  real  plaintiff  and  real 
defendant,  and  that  the  mere  accident  that  one  happens  to 
be  named  plaintiff  in  the  interpleader  proceedings  is  not 
conclusive.  There  were  several  illustrations  of  this  in  the 
old  chancery  practice,  for  the  rule  was  precisely  the  same 
as  the  rule  of  law ;  but,  at  the  same  time,  if  the  defendant 
in  a  suit  filed  a  cross  bill  and  became  plaintiff,  he  did  not 
give  security,  because  his  claim  was  looked  on  as  a  matter 
of  defence.  So,  if  the  plaintiff  filed  a  bill  to  restrain  an 
action  at  law,  it  was  looked  upon  as  a  matter  of  practical 
defence,  and  he  did  not  give  security  simply  because  he  was 
plaintiff.  Here  the  Hamburgh  firm  are,  in  substance,  sued 
by  Ford  for  a  debt. 

Now  that  makes  Ford,  in  effect,  plaintiff  as  between  these 
two,  and  although  it  is  very  true  that  Ford  and  the  Yo- 
kohama firm  have  been  substituted  as  defendants,  it  does 
not  alter  the  substance  of  the  case  or  bring  it  within  the  de- 
cision in  Benazech  v.  Bessett  (*).     There  the  original  plaintiff 

(')  1  C.  B.,  813 ;  2  D.  A  L.,  801. 
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remained  the  real  plaintiff,  and  the  court  only  held  that  the 
person  substituted  for  the  original  defendant  had  a  right  to 
call  on  the  plaintiff  for  security;  the  view  we  take  of  the 
case  does  not  conflict  with  that.  Although  in  form  Ford  is 
defendant,  in  substance  he  is  plaintiff,  and  in  the  same  posi- 
tion as  if  he  were  plaintiff. 
The  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Ashurst,  Morris  &  Co. 
Solicitors  for  defendants :  Saunders^  Hawksford  &  Ben- 
nelL 


[4  Common  Pleas  Diyision,  283.] 

June  12, 1879. 

[IN  THE  COURT  OF  APPEAL.] 

*MlGOTTI  V.    COLVILL.  [233 

Time^  Compuiaiion  of — Discharge  of  Prisoner  after  expiration  of  Seiitenee — 
Calendar  Month,  meaning  of. 

A  person  sentenced  to  imprisonment  for  the  space  of  one  calendar  month  is  en- 
tiled to  be  discharged  on  the  day  in  the  succeeding  month  immediately  preceding  the 
day  corresponding  to  that  from  which  his  sentence  takes  effect. 

On  the  81st  of  October  the  plaintiff  was  sentenced  to  be  imprisoned  for  one  offence 
for  one  calendar  month,  and  for  a  second  offence  for  a  period  of  fourteen  days,  com- 
mencing after  the  expiration  of  the  calendar  month.  Pursuant  to  his  ■  sentence,  he 
was  detained  in  custody  until  the  1 4th  of  December: 

Held,  that  the  detention  was  lawful,  for  as  the  calendar  month  did  not  expire  until 
the  30th  of  November,  he  was  not  entitled  to  be  discharged  from  the  second  term  of 
imprisonment  until  the  full  period  of  fourteen  days  computed  from  the  let  of  Decem- 
ber had  expired. 

Action  against  the  governor  of  the  Middlesex  Honse  of 
Correction,  Coldbath  Fields,  for  improperly  and  unlawfully 
refusing  to  discharge  the  plaintiff  from  custody  and  set  him 
at  liberty,  and  keeping  him  in  prison  for  one,  day  longer 
than  the  term  for  which  he  was  sentenced  to  be  imprisoned. 

At  the  trial  before  Denman,  J.,  during  the  Middlesex 
Michaelmas  Sittings  the  following  facts  were  proved.  On  the 
31st  of  October,  1876,  the  plaintiff  had  been  sentenced  by  a 
metropolitan  police  magistrate  to  one  calendar  month's  im- 
prisonment, and  to  a  further  term  of  fourteen  days,  to  com- 
mence from  the  expiration  of  the  first  sentence.  He  was 
received  into  the  custody  of  the  governor  of  the  prison  at  4.25 
o'clock  P.M.  on  the  31st  of  October,  1876,  and  was  released 
from  prison  on  the  14th  of  December,  1876,  at  9  o'clock  a.m. 

The  learned  judge  left  the  question  of  damages  to  the  jury, 
who  assessed  them  at  20^.,  and  he  then  reserved  the  case  for 
farther  consideration. 
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Dec.  7,  1878.  The  following  judgment  was  delivered  by 
Denman,  J.:  The  plaintiff  had  been  convicted  by  a  me- 
tropolitan police  magistrate  of  two  different  assaults,  aud 
sentenced  to  imprisonment  upon  each  conviction  ;  the  con- 
234]  victions  took  place  *at  11  a.m.  on  the 31st  of  October, 
and  the  commitments  were  drawn  up  in  accordance  wirh  the 
sentences  passed.  For  the  first  assault  the  plaintiff  was 
sentenced  to  be  imprisoned  for  one  calendar  month,  and  for 
the  second  assault  fourteen  days,  to  commence  at  the  ex- 
piration of  the  imprisonment. previously  adjudged.  He  was 
taken  into  the  custody  of  the  defendant,  the  governor  of 
Coldbath  Fields  Prison,  during  the  afternoon  of  the  31st  of 
October,  and  finally  released  at  9  a.m.  on  the  14th  of  De- 
cember, having  claimed  to  be  released  on  the  previous  day. 
It  was  contended  for  the  plaintiff  that  the  calendar  month, 
the  term  of  the  first  sentence,  commenced  at  midnight  on 
the  30th  of  October  ;  so  far  I  am  of  opinion  that  the  plain- 
tiff's contention  was  well  founded.  I  can  find  no  express 
authority  on  the  point,  but  arguing  from  analogous  cases,  I 
think  I  ought  so  to  hold.  It  has  been  held  in  many  cases 
that  as  a  general  rule,  except  where  it  is  necessary  in  order  to 
settle  which  of  two  acts  done  on  the  same  day  is  to  prevail, 
the  law  takes  no  notice  of  part  of  a  day,  and  that  the  first 
day  to  be  counted  is  the  day  any  part  of  which  is  occupied  in 
the  particular  business  which  is  to  endure  for  a  certain  num- 
ber of  days  ia  order  to  fulfil  any  requirement  of  the  law. 
This  principle  is  recognized  in  the  often  cited  cases  of  Combe 
V.  Pitt  (*) ;  Meld  v.  Jones  (') ;  Olassington  v.  JRawlins  ('), 
where  it  was  held  that,  under  the  statute  which  enacted  that 
a  trader  lying  in  prison  two  months  after  an  arrest  for  debt 
should  be  adjudged  bankrupt,  the  day  of  arrest  was  to  be  in- 
cluded in  the  computation  of  two  months ;  also  in  WHgU 
V.  Mills  (*),  and  other  cases  ;  and  this  is  stated  to  be  the  rule 
applicable  to  all  judicial  acts  in  the  judgment  of  the  Excheq- 
uer Chamber  in  Edwards  v.  The  Queen  {*).  There  are  no 
doubt  several  cases  in  which,  when  the  date  is  to  run  from 
an  act  done,  it  has  been  held  that  the  day  in  which  the  act 
is  done  is  to  be  excluded  from  the  computation:  Lester 
V.  Garland  (^),  There  are  also  cases  in  which,  ivhen  a  pay- 
ment is  to  be  made,  or  something  is  to  be  done,  within  so 
many  days  or  months,  or  at  the  expiration  of  so  may  days 
or  months,  the  day  of  the  event  within,  or  at  the  expiration 
235]    of,  so  *many  days  from  which  payment  is  to  be  made, 

(')  3  Burr.,  1434.  (*)  4  H.  <fe  N.,  488. 

{')  9  East,  151.  (*)  9  Ex.,  628;  23  L.  J.  (Ex.),  165. 

(»)  3  East,  407.  O  15  Vee.,  at  p.  264. 
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or  the  act  done,  is  not  included  in  the  reckoning.  The  case 
of  a  bill  of  exchange  is  a  familiar  instance.  But  I  can  find 
no  authority  for  saying  that  the  general  rule  ought  not  to 
apply  to  the  case  of  a  sentence  of  imprisonment.  Nor  can  I 
see  any  ground  for  doubting  that  it  applies  to  the  case  where 
the  sentence  is  for  a  calendar  montl^or  a  given  number  of 
calendar  months,  just  as  much  as  a  sentence  for  so  many 
days.  Holding,  then,  that  the  first  sentence  in  the  present 
case  must  be  computed  from  midnight  on  the  30th  of  Oc- 
tober, when  did  the  calendar  month  expire?  The  plaintiff 
contends  that  it  expired  at  midnight  on  the  29th  of  Ifovem- 
ber  at  the  latest ;  and  he  does  so  on  the  ground  that,  if  not, 
the  plaintiff  under  a  sentence  of  one  calendar  month's  im- 
prisonment would  have  to  undergo  something  more  than  a 
calendar  month's  imprisonment,  inasmuch  as  he  would  be 
imprisoned  for  the  whole  of  one  day  in  October,  that  is,  from 
midnight  .on  the  30th  to  midnight  on  the  Slst  of  October, 
plus  twenty -nine  days  and  something  more.  Therefore,  it  is 
argued,  it  follows  of  necessity  that  he  will  have  actually 
been  imprisoned  during  the  whole  calendar  month  of  No- 
vember plus  one  day  in  October. 

It  appears  to  me  that  this  argument,  however  plausible, 
is  not  sound.  The  question  is,  what  is  the  meaning  of  one 
"calendar  month"  at  the  time  the  sentence  was  passed. 
And  I  am  of  opinion  that  at  that  time,  viz.,  on  the  31st  of 
October,  those  words  meant  a  month  ending  on  the  day  in 
the  succeeding  month  corresponding  to  the  day  of  the  sen- 
tence according  to  the  ordinary  understanding  of  the  words 
*'this  day  calendar  month."  The  whole  difficulty  of  the 
case  here  arises  from  the  fact  of  October  having  thirty-one 
days  and  November  only  thirty;  but  I  think  that  a  few  con- 
siderations will  show  how  that  difficulty  ought  to  be  solved. 
Suppose,  instead  of  the  31st  of  October,  the  sentence  had 
been  passed  on  the  26th,  then,  applying  the  rule  mentioned 
above  as  to  the  commencement  of  the  term,  the  prisoner 
would  be  entitled  to  count  the  whole  of  the  26th  as  a  day  of 
imprisonment ;  that  is,  the  sentence  would  have  begun  to 
run  from  midnight  on  the  25th.  I  apprehend  that  none 
would  contend  that  it  would  have  expired  before  midnight 
on  the  26th  of  November.  Why?  because  that  would  be 
the  expiration  of  the  calendar  month.  Yet  in  that  case,  as 
in  this,  the  *calendar  month  spent  in  prison  would  [236 
have  been  one  of  thirty-one  days,  not  of  thirty  days.  This 
seems  to  show  that  the  meaning  of  "one  calendar  month" 
cannot  be  construed  with  reference  only  to  the  duration  of 


510  COMMON  PLEAS    DIVISION.  [VoL  IV. 

1879  Migotti  v.  Colvill. 

• 

the  latter  of  the  two  months  over  which  it  may  extend.  If 
it  did,  then  a  sentence  passed  on  the  29th  of  January  would 
expire,  not  on  the  28th  of  February,  but  at  midnight  on  the 
25th,  because  February  being  a  calendar  month  of  twenty- 
eight  days,  the  prisoner  would  have  in  that  sense  spent  a 
calendar  month  in  pris^on. 

In  the  case  of  bills  of  exchange,  in  which  the  word  month 
is  held  to  mean  "calendar  month,''  it  is  laid  down  by  all 
the  text-writers  that  bills  at  one  month  drawn  on  the  28th, 
29th,  30th,  or  31st  of  January  will  fall  due  (excluding  the 
days  of  grace)  all  on  the  same  day,  viz.,  the  28th  of  February; 
or  in  Leap  Year  on  the  29  th.  Byles  on  Bills,  12th  ed.,  p.  200 ; 
Chitty  on  Bills,  11th  ed.,  note  at  p.  264.  Yet  those  drawn 
on  the  28th  and  29th  would,  according  to  the  mode  of  reckon- 
ing here  contended  for  by  the  plaintiff,  have  been  running  one 
or  two  days  more  than  the  whole  of  February,  and  therefore 
more  than  a  calendar  month.  It  is  no  doubt  true  that  the 
law  applicable  to  bills  of  exchange  depends  upon  the  usage 
of  merchants,  and  is  not  necessarily  applicable  to  other  casts, 
but  where  the  question  is  what  is  the  true  meaning  of  ''one 
calendar  month,"  it  is  useful  to  consider  how  such  an  expres- 
sion is  regarded  in  any  case  in  which  it  is  constantly  used  in 
familiar  legal  instruments.  On  the  whole  I  am  of  opinion 
that  a  sentence  of  imprisontpent  for  one  calendar  month, 
passed  on  any  given  day  of  any  given  month,  is  to  be  held 
to  begin  to  run  from  the  first  moment  of  that  day,  and  to 
expire  upon  arriving  at  the  first  moment  of  the  correspond- 
ing day  in  the  succeeding  month.  If  there  be  no  such  cor- 
responding day  by  reason  of  the  succeeding  month  not 
having  so  many  days  as  the  preceding  month,  then  by  anal- 
ogy to  the  law  established  in  the  case  of  bills  of  exchange, 
I  think  the  calendar  month  should  be  held  to  have  expired 
at  the  last  moment  of  its  last  day,  but  as  long  as  there  is  a 
day  in  the  calendar  numerically  cort-esponding  from  which 
the  sentence  begins  to  run,  so  that  it  is  unnecessary  to  trench 
upon  a  succeeding  month,  I  see  no  grounds  for  anticipating 
the  expiration  of  the  sentence.  This  being  so,  it  follows 
237]  that  the  plaintiff  was  not  strictly  entitled  *to  his  dis- 
charge until  midnight  on  the  14th  of  December,  being  one 
calendar  month  and  fourteen  days  from  the  time  from  which 
his  first  sentence  begun  to  run,  and  fourteen  days  from  its 
expiration. 

I  am  of  opinion  for  these  reasons,  that  the  plaintiff  who 
was  discharged  at  9  o'clock  on  the  14th  of  December  was 
not  detained  illegally,  and  I  accordingly  give  judgment  for 
the  defendant  with  costs. 
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June  12.     The  plaintiff  appealed. 

The  plaintiff  appeared  in  person,  and  contended  first,  that 
the  question  was  one  for  tlie  jury  and  not  for  the  judge,  and 
that  as  they  had  found  a  verdict  for  him  with  20^.  damages, 
the  judge  had  no  jurisdiction  to  enter  judgment  for  the  de- 
fendant; and  secondly,  that  his  term  of  imprisonment 
expired  on  the  13th  of  December,  and  that  he  had  been  im- 
prisoned one  day  too  much. 

A.  L.  SmUh,  for  the  defendant,  was  not  heard. 

Bramwkll,  L.  J.:  I  am  of  opinion  that  the  judgment  of 
Deiiman,  J.,  must  be  affirmed.  No  doubt  it  is  a  plausible 
argument  that  the  prisoner  having  been  confined  during  the 
whole  of  November,  and  one  day  in  October,  has  been  in 
prison  for  more  than  one  calendar  month.  The  difficulty 
arises  from  the  fact  that  the  term  calendar  month  is  not 
strictly  applicable,  except  to  the  particular  months  named 
in  the  calendar,  and  is  inaccurate  as  applied  to  a  period 
composed  of  two  parts  of  different  months ;  such  a  period 
in  strictness  consists  of  portions  of  two  calendar  months. 
The  anomaly  has  several  curious  consequences,  and  among 
them  that  of  which  the  plaintiff  complains.  The  only  rule 
which  can  be  laid  down  is,  that  where  an  imprisonment  for 
a  calendar  month  begins  on  a  day  in  one  month  and  termi- 
nates in  another,  so  many  days  must  be  taken  from  the 
second  month,  if  there  are  enough  as  will  bring  the  time  up 
to  the  day  before  that  day  in  the  second  month  which  cor- 
responds to  the  day  on  which  the  imprisonment  began ;  that 
is,  if  the  imprisonment  began  on  the  5th  it  would  end  at  12 
o'clock  on  the  night  of  the  4th  of  the  following  month  ;  if. 
on  the  2oth  it  would  end  on  the  24th  ;  if  on  the  29th  it  would 
end  on  the  28th;  that  is  to  say,*we*must  take  as  [238 
many  days  in  the  second  month  as  had  already  passed  in 
the  month  in  which  the  imprisonment  took  place  before  the 
imprisonment.  The  plaintiff  says  that  as  he  was  imprisoned 
on  the  31st  of  October,  and  had  been  in  prison  until  the  30th 
of  November,  he  had  been  imprisoned  for  the  whole  calendar 
month  and  one  day,  and  therefore  he  ought  to  have  been  let 
out  on  the  29th.  But  if  he  had  been  sent  to  prison  on  the 
29th  he  would  have  been  liberated  on  the  28th,  and  if  on 
the  30ch  he  would  have  been  liberated  on  the  29th.  There 
is  another  difficulty,  suppose  he  had  been  sent  to  prison  for 
two  calendar  months  he  would  certainly  not  have  been  lib- 
erated until  the  30th  of  December.  The  rule  I  have  laid 
down  is  therefore  a  sensible  rule,  which  never  operates  to  the 
detriment  of  the  prisoner.  If  he  is  sent  to  prison  in  a  long 
month,  he  gets  thirty-one  days ;  if  he  is  sent  to  prison  in  a 
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short  month  he  gets  thirty  days  ;  if  he  is  imprisoned  in  Feb- 
ruary he  would  have  the  advantage  of  the  short  month  ;  that 
being  so  the  plaintiffs  second  period  of  imprisonment  for 
fourteen  began  on  the  Ist  of  December  and  ended  the  14th  of 
that  month. 

Brett,  L.J.:  I  am  of  opinion  that  the  term  a  calendar 
month  is  a  legal  and  technical  term,  and  that  we  are  bound 
to  interpret  its  legal  and  technical  meaning.  The  meaning 
of  the  phrase  is  that,  in  computing  time  by  calendar  months, 
the  time  must  be  reckoned  by  looking  at  the  calendar  and 
not  by  counting  days;  and  that  one  calendar  month's  im- 
prisonment is  to  be  calculated  from  the  dav  of  imprisonment 
to  the  day  numerically  corresponding  to  that  day  in  the  fol- 
lowing month  less  one. 

Cotton,  L.J.:  I  am  of  0]Sinion  that  Denman,  J.,  was 
clearly  right  in  dealing  with  this  question  as  a  matter  of 
law  ;  it  is  not  a  question  of  measurement  of  time,  but  of  the 
technical  meaning  of  the  words  "calendar  month."  Prison- 
ers cannot  always  be  imprisoned  during  one  particular  cal- 
endar month,  in  the  sense  of  a  month  the  name  of  which  is 
to  be  found  in  the  calendar.  What  then  is  the  meaning  of 
the  term  when  the  sentence  begins  otherwise  than  at  the 
first  day  of  a  calendar  month  ?  Although  there  are  difficul- 
ties, I  am  of  opinion  that  the  right  rule  is  that  which  has 
239]  *been  laid  down  by  Denman,  J.,  and  the  other  mem- 
bers of  this  court.  The  imprisonment  ends  at  12  o'clock  on 
the  day  immediately  preceding  the  day  in  the  following 
month  corresponding  to  the  day  on  which  the  imprisonment 
began.  If  there  are  not  enough  days  in  the  second  month 
to  satisfy  this  rule  the  calculation  is  made  in  favor  of  the 
prisoner,  and  he  will  be  liberated  on  the  last  day  of  the 
month.  Thus  the  prisoner  sentenced  to  a  calendar  month's 
imprisonment,  will  never  be  imprisoned  for  a  greater  num- 
ber of  days  than  there  are  in  the  month  in  which  he  was 
sentenced. 

Judgment  affi/rmed. 

Solicitors  for  plaintiff :  Oold  &  Son. 

Solicitors  for  defendants  :  Nicholson  &  HerherL 

See  29  Eng.  Rep. ,  432  note.  escapes  and  is  recaptured — whether  the 

The  question  as  to  when  a  sentence  period  he  is  at  large  is  to  be  included 

commences  and  when  it  ends,  arises  in  in  the  computation  in  determining  when           | 

several  classes  of  cases.  the  sentence  expires.                                         | 

1.  As  to  whether  it  commences  upon  If  a  sentence  have  been  imposed,  the          i 
its  imposition  or  not  until  actual  incar-  court  may  at  the  same  term,  and  before 
ceration   in    the    particular  prison  to  the  sheriff  has  proceeded  to  execute  it, 
which  the  convict  is  sentenced.  vacate  it  and  impose  a  new  sentence. 

2.  Where  the  convict  after  sentence  See  16  Am.  Law  Reg.  (N.S.),  661. 
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English :  Rex  v.  Fletcher,  Riiss.  & 
Ryan,  60;  Rex  v.  Wyatt,  Id.,  230;  4 
Hawk.  PI.  Cr.  (Leach's  ed.),  p.  473, 
ch.  48,  §  20  ;  3  Burn's  J.  (30ih  ed.),  63, 
tit.  Jadgmeut. 

See  also  Armstrong's  Case,  1  Lewin, 
C.  il,  273 

Massachusetts :  Com.  v.  Weymouth, 
2  Allen,  144. 

New  York  :  Miller  v.  Fmkle,  1  Par- 
ker. 374. 

Ohio:  Lee  v.  State,  85  Ohio  St. 
R.,  113. 

Pennsylvamia  :  Com.  v.  Brown,  12 
Phila.  R.,  600,  35  Leg.  Int.,  5,  Quarter 
Sessions,  Philadelphia. 

See  Com.  «.  Keeper,  57  Penn.  St.  R., 
291. 

Though  not,  if  an  execution  of  the 
sentence  be  commenced,  or  it  be  par- 
tially executed  or  satisfied  :  Brower  v. 
Rice,  57  Maine,  55,  2  Amer.  R.,  11;  Ex 
parte  Lange,  18  Wall.,  163;  Com.  v. 
Foster,  122  Mass.,  817;  Com.  tJ.  Keeper, 
67  Penn.  St.  Rep.,  2M:  Com.  f>.  Wey- 
mouth, 2  Allen,  147 ;  Ex  parte  Myers, 
44  Mo,  279. 

Imprisonment  before  conviction  and 
sentence  will  not  enure  to  the  benefit  of 
the  criminal  as  part  of  his  punishment: 
People  ex  rel.  Stokes,  66  N.  Y.,  842. 

Though  after  conviction  it  will : 
People  V.  Lincoln,  62  How.  Pr.,  412. 

Where,  after  the  commencement  of 
the  execution  of  sentence,  the  prisoner 
is  admitted  to  bail,  and  is  at  large 
pending  a  writ  of  error,  some  cases 
hold  the  period  of  his  being  at  large 
should  be  included,  and  others  that  it 
should  not. 

That  it  should: 

BngUsh  :  See  Paley  on  Convictions 
(5th  ed.).  320. 

Florida :  Miller  v.  State,  15  Fla.,  575. 

BSissonri  :  Ex  parte  Myers,  44  Mo., 
279. 

New  York :  See  People  fj.Folmsbee, 
60 Barb.,  486  ;  People  tJ.Restell,  3  How., 
261,  254 ;  People  v.  Lohman,  2  Barb., 
456-7  ;  Lowenberg  v.  People,  27  N.  Y., 
350-1;  People  v.  Lincoln,  62  How.  Pr., 
412.  2  N.  Y.  Rev.  Statutes,  741,  §  24, 
2  Edm.  St.,  766 ;  2  R.  S.,  740,  §§  16- 
21:  2R.  S..  742,  §29. 

North  Carolina :  State  v.  Gaskins, 
65  N.  C.  320. 

That  it  should  not : 

New  York  :  People  ex  rel.  King  v. 
McEwen,  62  How.  Pr.,  226. 


But  see  People  v.  Lincoln,  62  How., 
Pr.,412. 

Where  a  prisoner  escapes  and  re- 
mains at  large  for  a  time,  lie  must,  by 
the  common  law,  serve  after  his  re- 
capture for  a  period  equal  to  that  part 
of  his  term  of  sentence  which  had 
not  yet  run  at  the  time  he  escaped: 
1  Bish.  Crim.  Proc.  (3d  ed.),  §g  163, 
1382-5,  3  Crim.  Law  Mag.,  206  note. 

Bngllsh:  Barrington's  Case,  Select 
Crim.  Trials,  App.,  p.  20. 

Indiana :  Matter  of  Clifford,  29  Ind. , 
106  ;  State  v.  Wamin,  16  id.,  857. 

See  Flora  v.  Sachs,  64  Ind.,  155. 

Eansaji :  Hollen  t.  Hopkins,  21  Kan- 
sas, 638. 

Massachusetts :  Dolan's  Case,  101 
Mass.,  219;  Com.  v.  Mott,  21  Pick., 
492,  2  Law  Reporter,  47. 

New  Jersey:  Matter  of  Edwards, 
48  N.  J.  Law,  655,  5  N.  J.  Law  J.,  86, 
25  Alb,  L.  J.,  68,  8  Crim.  Law  Mag., 
201,  206  note. 

New  York :  Haggerty  v.  People,  6 
Lans.,  332,  53  N.  Y.,  476;  People  v. 
Potter,  1  Park.  Cr.  R.,  47,  4  Leg.  Obs., 
177,  1  Edm.  Select  Cases,  235,  260-6 ; 
Laws  1874,  ch.  451,  §  10,  p.  598. 

North  Carolina :  State  v.  Cocker- 
ham,  2  Ired.,  204. 

Virginia  :  Cleek  «.  Com,,  21  Gratt., 
777. 

After  the  decision  of  Haggerty  v. 
People  (53  N.  Y.,  476.  6  Lans.,  332), 
and  the  prisoner  had  served  out  the 
second  sentence  imposed  upoif  him,  for 
burglary  (Haggerty  v.  People,  6  Lans. , 
347,  53  N.  Y.,  042).  if  it  commenced  at 
the  beginning  of  his  second  imprison- 
ment and  he  were  not  first  held  for  the 
period  of  his  escape  from  the  first,  he 
sued  out  a  habeas  coiyus  for  his  dis- 
charge, on  the  ground  that  the  warden 
of  the  prison  had  no  right  to  first  de- 
tain him  for  the  unexpired  term  of  the 
sentence  from  which  he  had  escaped, 
and  therefore  the  second  imprisonment 
began  on  his  return  to  the  prison. 

His  motion  was  denied  and  he  was 
remanded. 

Though  the  proceeding  was  before  a 
county  judge,  it  is  believed  to  be  suffi- 
ciently interesting  to  justify  its  inser 
tion  here : 

**  Before  Hon.  Geo.  M.  Beckwith, 
county  judge,  Clinton  county,  Aug.  5, 
1874. 
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The  PEOPI.K,  ex  rel.  Thos.  Haggerty, 
V.  Stephen  Moffit,  Warden,  etc. 
^acts.     This  is  an  habeas  corpus  to 

the  warden  of  Clinton  prison,  requiring 

him  to  show  cause  whj  he  detains  the 

relator. 

To  this  the  warden  returns : 

1.  That  at  the  Albany  sessions,  in 
September,  1868,  the  relator  was  in- 
dicted for  robbery  in  the  first  degree. 

2.  That  on  the  18th  of  September. 

1868,  the  relator  was  duly  convicted  in 
said  court,  of  robbery  in  the  second  de- 
gree, and  sentenced  to  confinement  in 
the  Clinton  prison,  at  hard  labor,  for 
three  years. 

3.  That  a  certified  copy  of  the  min- 
utes of  said  conviction  and  of  the  in- 
dictment are  annexed  to  the  return 
marked  'A.' 

4.  That  the  relator  was  duly  commit- 
ted to  said  prison  under  such  sentence 
under  a  transcript  of  the  entry  of  such 
conviction,  a  copy  whereof  is  annexed 
to  the  return  marked  *  B.' 

5.  That  on  the  14th  day  of  October, 

1869,  while  confined  in  said  prison, 
Haggerty  escaped,  and  remained  at 
large  until  the  14th  day  of  March,  1872. 

6.  That  at 'the  January  terra  of  the 
Albany  oyer  and  terminer,  1872,  Hag- 
gerty was  indicted  for  burglary  in  the 
third  degree,  committed  by  him  while 
so  at  large, — was  duly  arraigned  and 
pleaded  not  guilty, — whereupon  the. in- 
dictment was  sent  to  the  Albany  ses- 
sions folMrial. 

7.  That  on  the  18th  of  March,  1872, 
Haggerty  was  duly  tried  in  the  latter 
court  on  such  indictment,  convicted, 
and  sentenced  to  two  years  confinement 
in  the  Clinton  prison,  to  commence  at 
the  expiration  of  the  first  term  of  im- 
prisonment to  which  he  had  been  ad- 
judged as  aforesaid. 

8.  A  certified  copy  of  the  record  of 
conviction  on  this  last  indictment  is 
annexed  to  the  return  (Exhibit  *  C '), 
and  concludes  :  *  and  it  appearing  and 
being  known  of  record  to  the  said  judge 
and  justices  that  said  Thomas  Hagger- 
ty, prior  to  the  commission  of  the  fel- 
ony and  burglary  in  the  indictment 
aforesaid  above  specified,  had  been 
duly  and  legally  convicted  of  another 
offence  and  felony  and  sentenced  to  be 
imprisoned  at  hard  labor  in  the  State 
prison  at  Clinton,  and  committed  there- 
to pursuant  to  such  sentence,  but  had 
escaped  therefrom  before  the  expira- 


tion of  the  term  for  which  he  was  so 
sentenced,  and  gone  at  large  whiilier- 
Soever  he  would,  and  hath  ever  since 
continued  so  at  large  ;  it  is  considered, 
adjudged,  and  determined  by  the  said 
judge  and  justices,  that  the  said  Thom- 
as Haggerty,  for  the  felony  and  bur- 
glary aforesaid,  in  the  indictment  afore- 
said, above  specified,  be  imprisoned  at 
hard  labor  in  the  State  prison  at  Clin- 
ton, for  the  term  of  two  years,  to  earn- 
men^  at  the  expiration  ofthefirti  term 
of  imprisonment  to  which  he  Jim  9o  been 
adjudged.' 

.  9.  It  may  be  stated  historically  that 
Haggerty  brought  a  writ  of  error  from 
this  judgment  and  conviction,  when  it 
was  afiSrmed  by  the  Supreme  Coart  (6 
Lansing,  347),  and  ultimately  on  error 
to  the  Court  of  Appeals  was  afiinned 
by  that  court  (53  N.  Y.  R..  043). 

10.  The  return  further  shows  that, 
after  Haggerty  escaped  as  aforesaid,  be 
was  never  returned  to  said  prison  until 
June  4,  1872,  when  he  was  returned 
under  both  sentences,  a  transcript  of 
the  entry  of  the  second  conviction  !»- 
ing  annexed  to  the  return  marked  '  D,' 
which,  among  other  things,  contaios 
the  following  clause :  *  This  court 
*  *  *  do  sentence  and  adjudge  that  the 
said  Thomas  Haggerty  be  imprisoned 
at  hard  labor  in  the  State  prison  at 
Clinton  for  the  term  of  two  years;  this 
sentence  is  to  take  effect  at  the  expira- 
tion of  the  unexpired  term  of  one  jear, 
eleven  months  and  four  days,  on  a 
sentence  heretofore  passed  on  said  de- 
fendant Thomas  Haggerty.' 

11.  It  should  further  be  stated  histo- 
rical ly  that,  prior  to  Haggerty's  trial 
for  burglary,  certain  proceedings  were 
had  in  the  Albany  sessions  to  remand 
him  in  execution  of  the  remainder  of 
the  firet  sentence,  for  robbery,  when 
he  was  so  remanded.  He  brought  a 
writ  of  enoT  to  the  Supreme  Court, 
where  the  proceedings  were  affirmed 
(6  Lansing,  332) ;  the  Court  of  Appeals 
held  them  unauthorized,  but  dismised 
the  writ  of  error  to  that  court  (53  N. 
Y.  R.,  476). 

His  detention  is  not  claimed  by  vir- 
tue of  these  proceedings,  although,  as 
the  writ  of  error  was  dismissed,  the  de- 
termination of  the  sessions  technically 
is  unreversed. 

Jacob  II.  Cliite,  for  relator. 

N.  C  Moak  (District  Attorney  of  Al- 
bany county),  for  warden. 
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GisoRGR  M.  Beckwith,  County  Judge: 
I.  In  my  opinion  the  relator  could  be 
and  was  lawfully  held  by  the  officers  of 
the  Clinton  State  prison,  after  his  return 
to  it  in  March,  1872,  on  the  sentence 
and  commitment  for  robbery,  until  he 
liad  suffered  the  full  punishment  of 
three  years'  imprisonment,  notwith- 
standing the  three  years  from  the  time 
when  that  sentence  was  pronounced  had 
expired.  The  manner  of  his  recapture 
and  return  to  the  prison  is  of  no  conse- 
quence. Having  obtained  possession 
of  his  person,  they  could  hold  him,  on 
and  by  virtue  of  the  judgment  in  the 
case,  for  robbery,  until  he  had  suffered 
the  full  panish;nent  awarded  against 
him  for  that  offence. 

My  reasons  for  such  opinion  are 
briefly  these  :  2  R.  S.,  678,  §  57,  pro- 
vides that  •  Every  person  convicted  of 
robbery  in  the  first  degree,  shall  be  pun- 
inhed  by  impruonment  in  a  State  prison 
f6r  a  term  not  less  than  ten  years  ;  and 
every  person  convicted  of  robbery  in 
the  second  degree  shall  be  pujiished  by 
a  like  imprisonment  for  a  term  not  ex- 
ceeding t*n  years."  By  the  act  of 
March  25,  1865,  the  terms  of  imprison- 
ment were  shortened,  but  in  other  re- 
spects the  above  provision  of  the  Re- 
vised Statutes  remains  in  force. 

The  court  before  which  the  offender 
is  tried  and  convicted  fixes  the  term  of 
punishment.  When  the  judgment  is 
valid  and  regular,  and  the  term  of  pun- 
ishment is  fixed  by  an  entry  of  the  sen- 
tence, the  above  mentioned  statute  ap- 
plies to  it,  and  it  becomes  the  law  of 
the  case.  The  court  may  undoubtedly 
correct  an  error  in  its  judgment,  if  it  is 
done  at  the  same  term  and  before  the 
sheriff  has  proceeded  to  execute  it  (1 
Parker,  374).  The  punishment  cannot 
be  otherwise  shortened,  except  by  an 
act  of  the  legislature  or  by  the  pardon 
of  the  governor,  or  by  an  allowance  for 
good  conduct.  Much  less  can  the 
offender  by  his  own  wrong,  and  such 
wrong  a  felony,  lessen  the  punishment 
which  the  statute  requires  to  be  in- 
flicted. I  speak  of  a  judgment  in  the 
obtaining  of  which  no  irregularity  or 
error  exists.  Hence  the  relator  was,  in 
my  opinion,  legally  held  on  the  judg- 
ment for  robbery  after  his  recapture 
and  return  to  the  prison,  although  more 
than  three  years  from  the  time  such 
sentence  was  pronounced  had  expired. 
The  time  that  he  was  at  large  after- his 


escape  constitutes  no  part  of  the  term 
of  punishment  by  imprisonment  which 
the  statute  requires  to  be  inflicted. 
Such  is  my  opinion,  notwithstanding 
the  provision  or  language  of  2  R.  S., 
685,  §  20. 

II.  The  difference  in  language  be- 
tween the  judgment  of  the  court  and 
the  last  clause  of  the  commitment  does 
not,  in  my  judgment,  render  the  com- 
mitment void.  To  authorize  the  dis- 
charge by  habeas  corpus  of  a  prisoner 
held,  or  claimed  to  be  held,  on  a  con- 
viction and  sentence  for  a  criminal 
offence,  the  proceedings  by  which  he  is 
so  held,  or  claimed  to  be  held,  must  be 
void.  It  is  not  enough  that  they  are 
voidable.  If  a  judgment  or  other  pro- 
ceeding be  voidable  only,  it  can  be  set 
aside  by  the  court  in  which  the  irregu- 
larity complained  of  was  committed. 

I  do  not  mean  to  say  that  it  was  irreg- 
ular for  the  clerk  to  state  the  unexe- 
cuted portion  of  the  sentence  of  im- 
prisonment in  the  case  for  robbery. 
But  if  irregular  and  unauthorized  by 
the  judgment,  I  do  not  see  any  reason 
for  holding  that  it  vitiates  that  part  of 
the  commitment  which  states  correctly 
the  sentence  of  imprisonment  for  two 
years.  Nor  do  I  see  how  the  relator, 
if  there  is  any  error  in  that  last  clause 
of  the  commitment,  or  if  it  is  unau- 
thorized, can  be  injured  by  it ;  for  on 
the  return  of  a  habeas  corpus,  the 
court  or  officer  before  whom  it  was  re- 
turned can  go  behind  the  commitment 
and  look  into  the  judgment  to  ascertain 
if  it  is  authorized  by  the  judgment, 
and  hold  that  part  which  is  not  authgr- 
ized  by  it  void,  and  give  full  force  to 
that  part  which  conforms  to  the  judg- 
ment. If  on  such  investigation  it 
should  appear  that  there  was  no  judg- 
ment, or  a  void  one,  then  the  commit- 
ment would  fall  and  the  prisoner  be 
discharged,  however  formal  the  com- 
mitment might  be  ;  and  if  a  portion  of 
the  sentence  is  unauthorized  by  the 
judgment,  such  portion  only  may  be 
treated  as  a  nullity. 

The  same  remarks  may  apply  to  the 
judgment.  If  the  court  had  no  right 
to  act  on  the  knowledge  it  acquired  in 
the  proceedings  that  have  been  held  to 
be  void,  and  had  no  authority  to  add  to 
the  judgment  of  two  years'  imprison- 
ment, to  commence  at  the  expiration  of 
the  -first  term  of  imprisonment,  such 
addition  can  be  treated  as  surplusage, 
I 
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and  the  judgment  of  imprisonment  for 
two  years  stand. 

Ill  But  it  was  insisted  that  the  court 
before  whom  the  relator  was  tried  for 
burglary  could  not,  and  did  not,  legally 
know  that  the  relator  had  been  before 
tried,  convicted,  and  sentenced  for  rob- 
bery and  had  escaped  from  his  impris- 
onment before  the  expiration  of  the  first 
term  of  his  imprisonment  had  expired, 
and,  therefore,  the  court  had  no  right 
to  add  to  the  imprisonment  for  two 
years,  that  it  should  commence  at  the 
expiration  of  the  first  term  of  impris- 
onment for  robbery. 

In  the  proceedings  on  the  informa- 
tion, the  evidence  to  establish  those 
^ facts  had  been  given.  Those  proceed- 
ings have  been  held  to  be  void,  yet  I 
can  see  no  good  reason  for  holding  that 
such  evidence  taken  before  the  same 
court,  although  the  information  and  the 
proceedings  on  it  are  void,  could  not 
be  used  to  enlighten  the  conscience  of 
the  court  when  called  upon  to  pro- 
nounce the  judgment  of  the  law.  The 
evidence  was  legal  evidence  to  estab- 
lish the  former  conviction  and  escape 
and  going  at  large  before  the  term  of 
imprisonment  had  ended,  and  although 
the  proceedings  in  whidi  such  evidence 
was  given  were  void,  that  did  not  de- 
stroy the  character  of  the  evidence. 
The  court  had  become  possessed  of  a 
full  knowledge  of  the  facts,  and  I  think 
could  properly  act  upon  it,  when  they 
pronounced  judgment  in  the  second 
case. 

IV.  It  is  also  insisted,  on  the  part  of 
the  relator,  that  the  sentence  for  bur- 
glary commenced  to  run  when  it  was 
pronounced,  March  14,  1872,  and  that 
when  he  was  returned  to  the  custody 
of  the  officers  of  the  Clinton  prison,  the 
unexpired  term  of  his  imprisonment  on 
the  first  sentence  for  robbery  also  com- 
menced to  run.  That  both  terms  were 
served  out  when  the  two  years  from 
March  14,  1872,  ended. 

That  position  presents  the  most  diffi- 
cult question  in  this  case. 

It  is  provided  by  2  R.  S.,  700,  §  11, 
that  *  when  any  person  shall  be  con- 
victed of  two  or  more  oifences,  before 
sentence  shnll  luice  been  pronounced 
npon  hint  for  either  offence,  the  impris- 
onment to  which  he  shall  be  sentenced 
upon  the  second  or  other  subsequent 
conviction  shall  commence  at  the  ter- 


mination of  the  first  term  of  imprison- 
ment to  which  he  shall  be  adjadged.or 
at  the  termination  of  the  second  tenn 
of  imprisonment,  as  the  case  may  be.' 
The  revisers  in  their  note  to  that  sec- 
tion say  :  *  New  in  form  ;  generally  de- 
clared in  the  sentence  ;  but  as  it  may 
be  omitted,  it  is  deemed  useful  to  pro- 
vide for  it  by  law.' 

The  question  is  not,  can  a  prisoner 
under  a  sentence  to  a  state  prison,  who 
has  not  served  out  the  term  of  his  im- 
prisonment, be  tried,  convicted,  and 
sentenced  for  a  second  offence,  while 
the  first  sentence  remains  in  force. 
There  is  no  doubt  he  can  be  so  tried, 
and  if  convicted,  be  sentenced.  Bat 
the  question  is,  can  the  court  sentence 
him  while  he  is  under  a  sentence  that 
is  in  force  against  him,  to  be  impris- 
oned, and  make  the  imprisonment  com- 
mence at  a  future  day,  that  is,  at  the 
expiration  of  the  first  term  of  his  im- 
prisonment, which  has  not  been  fully 
executed  at  the  time  of  the  second  trial 
and  sentence.  Th6  relator,  when  he 
was  tried  for  the  burglary  and  sen- 
tenced to  two  years'  imprisonment,  was 
then  under  a  sentence  for  robbery  on 
which  he  had  been  imprisoned  for  one 
year  and  twenty-six  days,  and  an  unex- 
pired portion  of  the  time  of  his  impris- 
onment, to  wit :  one  year,  eleven  months 
and  four  days  remained  to  be  executed. 

Section  11,  above  referred  to,  does 
not  speak  of  two  or  more  convictions 
at  the  same  term  of  the  court,  but  of 
two  or  more  convictions  before  stntepfs 
on  either.  That  at  first  view  seems  to 
limit  the  court  to  the  case,  when  the 
two  or  more  convictions  are  had  before 
sentence  in  either  case,  and  impliedlj 
to  take  from  the  court  the  power  to  pass 
a  sentence  to  commence  at  the  end  of 
the  first  term  then  unexpired,  when 
a  sentence  had  been  pronounced,  and 
remained  unexecuted  in  part,  on  a 
conviction  had  before  the  second  con- 
viction. 

But  from  a  careful  examination  of 
the  statute  and  the  authorities,  most  of 
which  will  be  found  collected  in  the 
cases  of  The  People  t.  Haggertr  (6  L*n- 
sing,  332  and  347,  and  in  53  N.  Y..  476), 
I  have  come  to  the  conclusion  that  the 
court  possessed  the  power,  independent 
of  the  statute,  to  pronounce  the  judg- 
ment it  did  in  the  case  for  burglary, 
sentencing  the  relator  to  two  years  im- 
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prisoninent»  to  commence  at  the  end  of 
the  first  term  of  imprisoment,  for  the 
robbery. 

Where  a  prisoner,  while  he  is  under 
a  sentence  of  imprisonment,  which  has 
not  been  fallj  executed,  commits  a 
second  offence,  he  maj  be  tried,  con- 
victed, and  sentenced  for  the  second 
offence,  and.  I  think,  the  imprisonment 
may  be  adjudged  to  commence  at  the 
termination  of  the  punishment  for  the 
first  offence.  It  seems  to  me  that  2 
K.  S.,  700,  §  11,  does  not  provide  for 
such  a  case,  and  was  not  intended  to 
provide  for  the  case  of  a  second  offence 
committed  afi&r  the  conviction  and  sen- 
tence for  the  prior  offence.  It  was  only 
intended  to  cover  the  case  where  the 
offences  were  all  committed  before  the 
trial,  conviction  and  sentence  in  the  first 
case  or  in  either,  and  not  to  offences 
committed  after  the  first  conviction  and 
sentence. 

If  the  second  or  third  offence  is  per- 
petrated before  a  conviction  and  sen- 
tence for  the  first  offence,  then  I  think 
it  doubtful  whether  the  court  can  ad- 
judge that  the  imprisonment  for  the 
second  or  third  offence  shail  commence 
at  the  end  of  the  first  imprisonment, 
except  in  the  cases  and  as  provided  for 
in  the  11th  section  above  referred  to. 

The  <uises  intended  by  that  section  of 
the  statute,  in  my  opinion,  are  cases 
where  all  the  crimes  were  committed 
before  a  conviction  and  sentence  for 
either,  and  not  for  offences  perpetrated 
after  conviction  and  sentence  for  a 
prior  crime.  I  do  not  think  that  sec- 
tion was  intended  by  the  legislature  to 
abridge  or  deprive  the.  court  of  any  of 
the  powers  it  possessed  when  that  pro- 
vision was  adopted,  except,  perhaps, 
to  require  the  suspension  of  the  judg- 
ment, after  the  first  conviction,  when 
a  person  stands  indicted  for  two  or 
more  offences,  until  after  a  conviction 
on  the  other  indictment  or  indictments, 
before  pronouncing  sentence  in  the  first 
case  ;  and  if  the  sentence  is  not  so  sus- 
pended, then  it  impliedly  takes  from 
the  court  jurisdiction  to  make  the  term 
of  imprisonment  on  the  second  or  third 
convictions  to  commence  at,  the  termi- 
nation of  the  prior  term  of  imprison- 
ment. 

I  have,  therefore,  come  to  the  con- 
clusion that  the  judgments  and  com- 
mitments in  both  cases  are  not  void 
but  valid ;  and  that  the  term  of  im- 


prisonment of  the  relator  for  the  bur- 
glary has  not  yet  expired. 

He  must  be  remanded." 

Haggerty,  after  serving  out  the  full 
period  of  both  sentences,  while  attempt- 
ing to  break  into  and  rob  the  New 
York  Central  Railroad  depot,  at  Co- 
hoes,  on  the  night  of  December  15, 
1876,  was  shot,  mortally  wounded,  and 
died  the  next  day:  See  Albany  Evening 
Times,  Dec.  15,  16.  1876. 

Where  the  sentence  in  a  felony  case 
is  imprisonment  for  a  certain  term, 
and  the  term  elapses  without  the  im- 
prisonment being  endured,  the  convict 
can  be  at  any  time  afterwards  brought 
before  the  court  and  a  new  date  speci- 
fied at  which  the  term  of  imprisonment 
shall  begin:  Matter  of  Bell,  56  Miss., 
282. 

A  prisoner  who  has  been  convicted  of 
murder  and  sentenced  to  be  executed, 
will  not  be  discharged  on  habeas  cor- 
pus because  the  sheriff  has  permitted 
the  day  assigned  for  the  execution  to 
elapse.  A  new  day  will  be  assigned  : 
Matter  of  Nixon,  2  South  Car.  (N.S.),  4. 

As  to.  proceedings  to  enforce  an  un- 
satisfied sentence  or  to  return  an  escaped 
convict,  see  1  Bish.  Cr.  Proc,  §§  1382-5. 

See  form  of  proceeding,  Haggerty  v. 
People,  6  Lansing.  832-344;  53  N.  Y., 
477-8. 

The  New  York  courts  however,  hold 
no  proceedings  should  be  had  ;  that 
the  escaped  convict  should  be  returned 
to  the  imprisonment  from  whioh  he 
escaped;  and,  if  he  desire  to  test  the 
legality  of  his  imprisonment,  should  be 
allowed  to  do  so  on  habeas  corpus : 
Haggerty  «.  People,  53  N.  Y.,  471,  re- 
versing 6  Lans. ,  332. 

The  writer  having  been  "  convinced" 
by  the  Court  of  Appeals,  in  Haggerty 
t>.  People,  53  N.  Y.,  471,  "against  his 
will,"  while  he  concedes  the  law  in  New 
York  to  be  as  laid  down  in  that  case 
until  it  shall  be  "  distinguished,"  agrees 
with  Mr.  Bishop  that  the  proceeding  to 
enforce  unexpired  sentences  was  7wt 
limited  to  capital  cases,  and  that  else- 
where the  safe  method  for  wardens 
and  custodians  of  escaped  prisoners  is 
to  procure  an  adjudication  that  the 
unexpired  portion  of  the  sentence  be  en- 
forced. Otherwise  the  position  of  the 
warden, — indictment  for  misfeasance  if 
he  refuse  to  enforce  the  sentence,  and 
civil  liability  to  the  convict  if  he  err, — 
is  worse  than  that  of  the  convict.     He 
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has  ample  remedy  to  obtain  a  judicial  MaBsachusetts  :  Com.  v.  Dowdican, 

determination  to  protect  himself,  while  115  Mass.,  133. 

the  innocent  warden    has   none,   and  Mississippi :    Hamilton  v.  Flowers, 

may  be  ruined  by  a  verdict  for  false  56  Miss.,  14;  Matter  of  Walker,  53 

imprisonment  if  he  err.     Even  if  sue-  id.,  866. 

cessful,  he  is  almost  certain  to  be  cast  New  York  :    Matter   of   Genet,  3 

in  the  costs  and  expenses  of  his  own  Thomp.  &  Cook,  734,  1  Hun,  292,  59 

defence.  N.  Y.,  80. 

If  a  prisoner  escape,  the  court  will  Texas  :    Gresham  v.  State,  1  Texas 

not  entertain  an  appeal  or  other  pro-  App.,458;  Moore  «.  State,  44 Tex., 595; 

ceedings  until  his  recapture  or  return  Brown  v.  State,  5  Tex.  App.,  126. 

into  custody,  so  that  the  adjudication  United  States  :   Smith  «.  U.  S.,  94 

of  the  court  can  be  enforced:  3  Crim.  U.  S.  Rep.,  97. 

Law  Mag.,  208  note.  Virginia  ;    Left  wick  «.  Commonw., 

California  :   State  v.  Redinger,  1  Cr.  20  Gratt. ,  716. 

Law  Mag.,  751,  55  Cal.,  290,  5  Pacific  Cumulative  sentences  may  be  im- 

Coast  L.  J.,  698.  posed,  to  commence  at  expiration  of 

ZSnglish  :    Rex  v.  Gibson,  2  Strange,  former  terms  :  Toliverv.  State,  85  Ark., 

968,  Hardw.,  50 ;  Rex  v.  Buckeridge,  2  895. 

Showers,  297.  See  Kennedy  v.  Howard,  74  Ind.,87. 

Eentucky  :    Wilson   v.    Com.,    10  Where  one  under  conviction  and  sen- 
Bush,  526.  tence  for  felony  commits  a  crime,  he 

liouisiana :    State  v.  Marion,  15  La.  may  be  tried  and  convicted  thereof : 

Ann.,  495.  Kennedy  v.  Howard,  74  Ind.,  87. 


[4  Common  Pleas  Division,  239.] 

April  9, 1879. 

[IN  THE  COURT  OF  APPEAL.] 

Reuter,  Hufeland  &  Co.  v.  Sala  &  Co. 

S(de  of  Goocb — Contraetf  not  divviible. 

The  plaintiflFs  contracted  to  sell  to  the  defendants  twenty-five  tone  (more  or  less) 
Penang  pepper,  October  ^**^/or  November  shipment,  name  of  vessel  or  vesaela,  marks 
and  particulars  to  be  declared  within  sixty  days  from  date  of  bill  of  lading. 

Within  the  stipulated  time  the  plaintifiB  declared  twenty-five  tons  by  a  vessel 
called  the  B.,  only  twenty  tons  of  which  complied  with  the  terms  of  the  contract  u 
to  shipment,  and  made  no  further  declaration.  The  defendants  declined  to  accept 
any  portion  of  the  pepper : 

Held  (by  Cotton  and  Thesig^er,  L.JJ.,  Brett,  L.J.,  dissenting),  that  the  contract  was 
entire,  and  that  the  defendants  were  not  bound  to  accept  the  twenty  tons,  but  were 
entitled  to  insist  upon  the  delivery  of  twenty -five  tons  according  to  the  contract 

Action  brought  to  recover  damages  for  the  non-accept- 
ance of  twenty-five  tons  of  pepper  under  a  contract  made 
by  Moon,  Bower  &  Co.,  brokers,  on  behalf  of  the  plaintiffs 
with  the  defendants. 

The  contract  was  as  follows : 

London^  December  9,  1876. 
Sold  for  account  of  Reuter,  Hufeland  &  Co.,  about  twenty- 
five  tons  (more  or  less)  Penang  black  pepper,  October  "^/^ 
240]    November  shipment  *from  Penang  to  London,  per 
sailing  vessel  or  vessels,  at  (4tV^.)  four  pence  and  three- 
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sixteenths  of  a  penny  per  lb.  for  the  sound  portion  thereof 
with  an  allowance  of  -^d.  per  lb.  for  first-class  sea  damaged, 
Jrf.  per  lb.  for  second-class  sea  damaged,  and  -^d.  per  lb.  for 
third-class  sea  damaged,  and  re-packed ;  guaranteed  fair 
mercliantable  quality ;  if  Inferior,  fair  allowances  to  be  made. 
To  be  landed  and  worked  as  usual  at  seller's  expense.  The 
name  of  the  vessel  or  vessels,  marks,  and  full  particulars  to 
be  declared  to  the  buyer  in  writing  within  sixty  days  from 
date  of  bill  of  lading  ;  but  should  the  vessel  or  vessels  which 
may  apply  to  this  contract  be  lost  before  declaration,  this 
contract  to  be  cancelled,  as  far  as  regards  such  lost  vessel  or 
vessels,  on  the  production  of  the  bill  or  bills  of  lading  by 
sellers  as  soon  as  fairly  possible  after  the  loss  is  ascertained. 
Should  the  vessel  or  vessels,  and  the  pepper  or  any  portion 
thereof  be  lost,  this  contract  to  be  cancelled  for  the  whole 
or  such  portion ;  but  should  the  vessel  or  vessels  be  lost, 
and  the  pepper  or  any  portion  thereof  be  transhipped  to 
some  other  vessel  or  vessels,  and  arrive  on  account  of  the 
original  importers,  this  contract  to  stand  good  for.the  whole 
or  such  portion.  Customary  allowances  and  conditions. 
Any  dispute  arising  out  of  this  contract  to  be  settled  by 
arbitration  in  the  usual  manner.  Prompt  three  months,  for 
final  day  of  landing.  Deposit  £20  per  cent,  and  difference 
on  presentation  of  weight  notes.  No  discount.  Moon  & 
Bower. 

The  remaining  facts  of  the  case  fully  appear  in  the  judg- 
ments of  the  court. 

The  trial  took  place  before  Lord  Coleridge,  C.  J.,  without 
a  jury,  in  London  during  the.  Trinity  Sittings,  1878,  and 
after  time  taken  for  consideration.  Lord  Coleridge,  C.J., 
directed  judgment  to  be  entered  for  the  defendants,  on  the 
ground  that  the  plaintiffs  not  having  declared  the  whole  of 
the  pepper  according  to  the  contract,  within  the  stipulated 
time,  they  had  not  fulfilled  their  part  of  the  contract. 

The  plaintiffs  appealed. 

March  6.  Benjamin^  QQ.,  Pollard  {Morgan  Howard^ 
Q.C.,  with  them),  for  the  plaintiffs,  contended  that  the  con- 
tract was  not  an  entire  contract,  but  was  divisible  ;  and  that 
the  declaration  was  *good  as  to  twenty  tons.  They  [241 
relied  on  Brown  v.  Muller  (*)  ;  Brandt  v.  Lawrence  (') ; 
Bowes  V.  Shand  (*). 

Cur  adv.  vulL 

(^)  Law  Rep.,  7  Ex.,  819 ;  3  Eng.  Rep.,  («)  1  Q.  B.  Div.,  814  ;  16  Eng  Rep., 
429.  889. 

(■)  2  App.  Cas.,  466  ;  20  Eng.  Rep.,  80. 
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March  7.  TT.  Williams^  Q.C.,  and  J.  C.  Mathew,  for  the 
defendants,  contended  first,  that  the  contract  was  not  divisi- 
ble ;  secondly,  that  the  declaration  of  twenty-five  tons  was 
not  one  which  they  were  bound  to  accept,  as  five  tons  had 
not  been  shipped  according  to  the  contract. 

Cur,  adv,  wM. 

April  9.  The  court  having  differed  in  opinion,  the  fol- 
lowing judgments  were  delivered : 

Thesiger,  L.  J.:  This  is  an  action  brought  by  the  plaiu- 
tiffs  as  sellers  against  the  defendants  as  buyers  for  the  non- 
acceptance  of  about  twenty-five  tons  of  black  pepper  shipped 
from  Penang  to  London.  The  defendants  refused  to  accept 
any  portion  of  the  pepper,  while  the  plaintiffs  have  con- 
tended in  this  court  that  the  defendants  were  either  bound 
to  accept  and  take  delivery  of  the  whole,  or  at  least  were 
bound  to  take  delivery  of  a  portion,  amounting  to  about 
twenty  out  of  the  twenty-five  tons. 

The  contract  between  the  parties  was  made  on  the  29th  of 
December,.  1876.     [The  Lord  Justice  read  the  contract.] 

On  the  19th  of  January,  1877,  the  plaintiffs,  purporting 
to  act  in  pursuance  of  the  contract,  declared  by  a  vessel 
'called  the  Borga  600  bags  of  black  Penang  pepper,  which 
would  be  equal  in  weight  to  about  twenty-five  tons,  in  three 
parcels,  the  subject  of  separate  bills  of  lading — namely,  285 
and  110  bags  under  bills  of  lading  dated  the  29th  of  Novem- 
ber, 1876,  and  105  bags  under  a  bill  of  lading  dated  the  11th 
of  December,  1876.  In  answer  to  the  declaration,  the  de- 
fendants by  letter  requested  information  as  to  the  date  of 
the  shipment  of  the  pepper.  On  the  22d  of  January,  1877, 
they  repeated  the  request ;  and  on  the  24th  of  January, 
1877,  having  in  the  meanwhile  received  no  information  as  to 
the  date  of  shipment,  the  defendants  asked  whether  the  dec- 
laration or,  as  they  called  it,  the  tender  of  the  19th  of  Jan- 
uary was  final  or  not,  and  were  answered  on  the  same  day 
242]  that  it  was.  On  the  *26th  and  26th  of  January  the 
defendants  again  inquired  as  to  the  date  when  the  whole  of 
the  pepper  was  shipped ;  and  on  the  27th  of  January  Messrs. 
Moon,  Bower  &  Co.,  acting  for  the  plaintiffs,  wrote  to  the 
defendants,  ''  We  beg  to  acknowledge  receipt  of  your 
memo,  of  yesterday's  date,  and  are  at  a  loss  to  know  what 
von  want.  We  have  already  furnished  you  with  dates  of 
bill  of  lading,  which  in  declaration  is  always  considered  suf- 
ficient," To  which  letter  the  defendants  replied  on  the 
same  day,  "Pepper  contract.  29/12/76.  We  have  your 
memo,  of  this  day.     By  furnishing  us  with  dates  of  bill  of 
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lading  you  only  fulfil  one  part  of  your  contract;  but  the 
most  important  for  us  is  the  date  of  shipment,  which,  accord- 
ing to  the  contract,  ought  to  have  been  made  at  the  latest 
during  November.  We  want  then  to  know  if  you  tender 
the  said  500  bags  as  being  all  shipped  during  November." 

Upon  the  same  day  an  interview  took  place  between  the 
parties,  with  the  object,  so  far  as  the  plaintiffs  were  con- 
cerned, of  learning  whether  the  defendants  would  accept  the 
declaration,  but  nothing  definite  passed.  In  point  of  fact, 
the  shipment  of  the  105  bags  under  the  bill  of  lading  of  the 
llrh  of  December,  1876,  had  not  been  made  until  the  month 
of  December ;  and  on  the  30th  of  January,  1877,  the  defend- 
ants wrote  to  the  effect  that  they  did  not  accept  the  decla- 
ration, as  it  was  not  for  the  full  quantity  according  to  the 
contract  terms.  Upon  the  31st  of  January,  the  plaintiffs, 
through  Messrs.  Moon,  Bower  &  Co.,  proposed  by  letter  an 
arbitration  to  decide  whether  their  tender  or  declaration 
constituted  a  fair  delivery  against  the  contract ;  and  in  an- 
swer to  that  letter  the  defendants,  on  the  2d  of  February, 
wrote  as  follows :  "If  the  pepper  you  tender  is  all  of  No- 
vember shipment  at  latest,  there  is  nothing  to  arbitrate  upon, 
and  the  contract  would  be  in  order  bo  far.  If  any  portion 
of  what  you  have  tendered  is  not  November  shipment  at 
latest,  we  reject  said  tender  entirely,  and  refuse  to  arbitrate, 
as  the  contract  has  not  been  fulfilled  by  you." 

On  the  5th  of  February  the  plaintiffs  substituted  for  the 
declaration  of  the  105  bags  by  the  Borga  under  bill  of  lading 
of  the  11th  of  December,  1876,  a  declaration  of  a  similar 
number  of  bags  by  the  same  vessel  under  a  bill  of  lading  of  the 
29th  of  November,  1876 ;  but  this  declaration  being  made  more 
than  sixty  Mays  after  the  date  of  the  bill  of  lading  [243 
to  which  it  referred,  the  defendants  on  the  same  day  wrote 
as  follows  :  ''  We  have  your  memo,  of  this  date,  and  do  not 
admit  your  tender.  If  even  other  reasons  did  not  exist,  as 
you  will  find  by  previous  correspondence,  your  tender 
aforesaid  would  be  out  of  date."  Some  correspondence  then 
passed  between  the  parties,  upon  which,  coupled  with  what 
passed  before  and  at  tjie  interview  on  the  27th  of  January, 
the  plaintiffs  found  a  contention  that  either  the  stipulation 
as  to  time  of  declaration  was  waived,  or  the  defendants,  by 
their  conduct,  had  misled  the  plaintiffs  into  a  belief  that  the 
breach  of  the  stipulation  would  not  be  relied  on,  and  were 
estopped  from  setting  up  such  breach.  It  does  not  seem  to 
me  that  this  issue,  which  would  be  one  peculiarly  suitable 
for  a  jury,  was  really  intended  to  be  tried,  or  indeed  was 
30  Eng.  Rep.  66 
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tried,  when  the  parties  dispensed  with  a  jury  and  took  the 
case  before  Lord  Coleridge,  C.  J.,  alone,  and  it  is  not  mt*n- 
tioned  in  his  judgment.  But  assuming  it  be  open  to  the 
plaintiffs,  I  am  of  opinion  that  the  evidence  wholly  fails  to 
support  their  contention.  I  gather  from  the  evidence  that 
down  to  the  time  that  the  declaration  was  finally  rejected, 
both  the  parties  were  standing  upon  their  strict  rights,  and 
the  plaintiffs  had  due  warning  from  the  defendants  that 
they  at  least  were  doing  so ;  and  I  can  see  no  ground  for 
the  imputation  that  the  defendants  wrongfully  induced  the 
plaintiffs  to  believe  that  time  was  or  would  be  waived,  or 
did  anything  which  could  be  construed  into  a  waiver  or  its 
equivalent. 

I  revert  again  to  the  evidence.  In  a  letter  of  the  2d  of 
June,  Moon,  Bower  &  Co.,  as  the  plaintiffs'  agents,  ** advise 
the  arrival  of  the  Borga  from  Penang,  in  which  vessel  you 
are  interested,  as  per  contract  dated  29th  December."  To 
that  letter  the  defendants,  on  the  7th  of  June,  replied: 
"Borga. — We  have  your  memo,  of  the  2d  instant  advising 
arrival  of  the  above  vessel.  By  our  previous  memoran- 
dums, which  we  now  confirm,  you  will  find  that  we  rejected 
your  tender  of  pepper  by  this  vessel." 

On  the  26th  of  June  samples  of  the  pepper  which  was  in- 
cluded in  the  declaration  on  .the  19th  of  January,  as  altered 
by  that  of  the  5th  of  February,  and  all  of  which  was  a  No- 
vember shipment,  were  tendered.  The  defendants  rejected 
the  whole  of  these  samples,  and  this  action  was  then 
brought. 

I  have  already  stated  my  opinion  that  .there  was  no  waiver 
244J  of  *the  time  within  which  the  declaration  was  to  be 
made,  and  no  conduct  of  the  defendants  estopping  them 
from  setting  up  the  breach  of  the  stipulation  in  regard  to 
time,  and  it  follows  that  the  declaration  not  being  in  time, 
as  regards  five  tons,  the  plaintiffs  cannot  maintain  their 
action  for  the  non-acceptance  of  the  whole  twenty-five  tons. 

The  argument  before  us  has,  however,  been  mainly  di- 
rected to  the  question  whether  the  plaintiffs  can  maintain 
this  action  in  respect  of  the  twenty  tons.  I  am  of  opinion 
that  they  cannot  do  so.  The  subject  of  the  contract  is  the 
sale  of  a  specific  quantity  of  a  given  article,  with  a  margin 
for  a  moderate  excess  in  or  diminution  of  that  quantity 
under  the  words  ''about"  and  ''more  or  less." 

The  rule  applicable  to  such  a  contract,  if  it  were  not  quali- 
fied by  other  provisions,  would  be  that,  subject  to  the  mod- 
erate margin,  the  sellers  cannot  call  upon  the  buyers  to 
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accept  any  greater  or  less  quantity  of  the  article  bargained 
than  the  specified  quantity. 

In  the  present  case  if  the  five  tons  shipped,  or  declared 
too  late,  be  excluded,  the  diminution  in  quantity  is  clearly 
beyond  the  margin.  But  the  contract  also  provides  that  the 
shipment  is  to  be  *'  per  sailing  vessel  or  vessels,  and  that  the 
name  of  the  vessel  or  vessels,  &c.,  is  to  be  declared  within 
sixty  days  of  the  bill  of  lading."  Founding  their  argu- 
ment on  these  provisions,  the  plaintiffs  contend  that  they 
were  entitled  to  call  upon  the  defendants  to  accept  delivery 
of  any  substantial  portion  of  the  pepper,  whatever  might  be 
their  position  or  declared  intentions  as  regards  the  remain- 
der, and  they  rely  upon  the  decision  of  Brandt  v.  Law- 
rences^) \n  support  of  this  view.  The  defendants,  on  the 
other  hand,  contend  that  they  were  not  bound  to  accept 
anything  less  than  the  whole  of  the  pepper,  subject  to  a 
moderate  margin,  except  in  the  case  of  loss  of  vessel  or  ves- 
sels and  pepper  expressly  provided  for  by  the  contract ;  or 
at  least,  that  under  the  circumstances  of  this  case  they  were 
not  so  bound.  I  do  not  accede  to  the  defendants'  conten- 
tion, so  far  it  rests  on  the  provisions  of  the  contract  relating 
to  the  loss  of  vessel  or  vessels  and  pepper ;  for  these  provi- 
sions are  in  my  opinion  inserted  alio  intuitu.  I  think  that 
they  were  intended  to  protect  the  sellers  from  any  action  for 
*non-delivery  caused  by  the  happening  of  the  contin-  [245 
gencies  provided  for.  But  I  am  of  opinion  that  the  defend- 
ants' contention  is  otherwise  well  founded.  Brandt  v.  Laio- 
rencei^)  was  a  case  where  Russian  oats  were  sold  under  a 
contract  by  which  the  shipment  was.  to  be  by  steamer  or 
steamers  in  a  particular  month,  conditionally  upon  ice  at 
loading  port  not  preventing  it,  in  which  event  shipment  was 
to  be  made  immediately  after  the  opening  of  the  navigation. 
Payment  was  to  be  made  in  respect  of  any  shipment  by  cash 
on  receipt  of,  and  in  exchange  for  shipping  documents. 
Under  this  contract  a  portion  of  the  oats,  together  with 
other  oats  the  subject  of  another  contract,  was  shipped,  in 
consequence  of  ice,  after  the  specified  month,  but  imme- 
diately after  the  navigation  was  opened,  and  was  refused  by 
the  defendants  on  the  ground  that  the  shipment  had  been 
made  too  late.  At  the  time  of  this  refusal  the  sellers  were 
acting  in  strict  accordance  with  their  contract,  and  there  was 
nothing  to  indicate  that  the  contract  would  not  be  performed 
by  them  in  its  entirety.  Afterwards,  and  beyond  the  time 
allowed  by  the  contract,  the  remainder  of  the  oats  were 
shipped,  and  were  also,  but  in  this  case  rightly,  refused. 

0)  1  Q.  B.  D.,  344;  16  Eng.  R.,  889. 
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In  an  action  for  non-acceptance  of  both  parcels  of  oats  the 
facts  were  proved  as  above  stated,  and  a  verdict  having  been 
found  for  the  plaintiffs  in  respect  of  the  first  shipment,  a 
motion  for  a  new  trial  was  refused  both  in  the  Queen's 
Bench  Division  and  on  appeal  in  this  court. 

But  in  the  present  case  the  facts  are  very  diflFerent.  In 
the  first  place,  the  declaration  of  the  pepper  naraed  but  one 
ship,  and  the  pepper  tendered  did  in  fact  arrive  by  one  ship. 
In  the  second  place,  there  has  not  been  at  any  time  either  a 
declaration  or  a  tender  of  the  twenty  tons  oJ  pepper  which 
the  plaintiffs  contend  that  the  defendants  are  bound  to  ac- 
cept, apart  from  the  five  tons  which,  upon  this  branch  of 
the  case,  they  admit  that  the  defendants  were  not  bound  to 
accept.  The  matter  seems  to  stand  thus :  if  the  declaration 
of  the  19th  of  January  be  relied  upon,  then  the  plaintiffs  in- 
dicated by  that  declaration  their  intention  of  calling  upon 
the  defendants  to  accept  under  the  contract  of  the  29tn  of 
December,  1876,  twenty-five  tons  of  pepper,  five  tons  of 
which  were  not  of  October  or  November  snipment.  If  the 
246]  declaration  of  *the  5th  of  February  be  relied  upon  as 
severing  those  five  tons  from  the  remainder,  and  cancelling 
the  previous  declaration  made  of  the  twenty-five  tons,  then 
it  is  clear  that  it  at  the  same  time  added  anotlier  five  tons, 
which  the  defendants  were  equally  not  bound  to  accept,  in- 
asmuch as  the  sixtjr  days  within  which  the  declaration  was 
to  be  made  had  expired,  and  even  if  those  five  tons  had  not 
been  added,  the  declaration  of  the  twenty  tons  as  a  separate 
parcel  w'ould  seem  only  to  date  from  that  day,  and  would, 
therefore,  also  be  too  late.  But  the  plaintiffs  endeavored  to 
displace  these  positions  by  the  argument  that,  as  the  pepper 
tendered  was  shipped  under  three  separate  bills  of  lading, 
and  was  so  declared,  the  declaration  and  tender,  although 
one  in  fact,  may  be  treated  as  separable  in  law,  and  conse- 
quently that  the  defendants  were  bound  to  accept  the  twenty 
tons,  which,  upon  this  hypothesis,  were  properly  declared 
and  tendered. 

I  cannot  assent  to  this  argument.  In  mercantile  contracts 
like  the  present,  the  making  within  a  given  time  of  a  decla- 
ration or  declarations  upon  which  the  buyers  may  act,  is  an 
essential  feature  of  such  contracts :  and  further,  although 
the  sellers  have  an  option  to  ship  the  article  contracted  to  be 
sold,  either  by  one  or  more  vessels,  and  the  provision  in  the 
contract  to  that  effect  may  give,  as,  according  to  Brandt  v. 
Laiorence  {'),  it  does  give,  the  sellers  a  right  to  call  upon  the 
buyers  to  accept  any  portion  of  the  quantity  contracted  to 
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be  sold,  which  has  been  shipped  and  declared  in  accordance 
with  the  contract,  and  as  a  step  towards  its  entire  perform- 
ance, it  does  not  appear  to  me,  by  any  means,  to  follow  that 
the  quantity  named  in  the  contract  is  not  still  of  the  essence 
of  the  contract,  and  if  it  be  so,  the  case  is,  in  this  respect, 
distinguishable  from  Simpson  v.  Orippin  ('),  and  cases  of 
that  class,  where  each  delivery  of  coal  was  really  like  a  de- 
livery under  a  separate  contract,  to  be  paid  for  separately, 
and  in  respect  of  the  non- delivery  of  which  the  parties  might 
well  be  assumed  to  have  contemplated  a  payment  in  dam- 
ages rather  than  a  rescission  of  the  whole  contract.  But, 
however  this  may  be,  the  present  contract  ought  and  must, 
in  my  opinion,  at  least,  involve  this  consequence,  namely, 
that  where  the  sellers  elect  to  ship  by  one  vessel  the  whole 
quantity  contracted  to  be  sold,  and  declare  *their  [247 
election  to  the  buyers,  still  more  when  they  follow  up  their 
election  and  declaration  by  tendering  the  whole  quantity 
pursuant  to  their  declaration,  they  cannot,  after  it  is  discov- 
ered that  as  to  a  portion  of  the  quantity  shipped  it  was  not 
shipped  in  accordaance  with  the  terms  of  the  contract,  and 
that  the  buyers  are  not  bound  to  accept  that  portion,  turn 
round  and  call  upon  them  to  accept  the  remaining  portion 
of  the  quantity  shipped,  which  though  physically  separa- 
ble, and  the  subject  of  distinct  bills  of  lading,  yet  had 
always  been  treated  by  the  sellers  as  part  of  one  entire 
whole,  which  the  buyers  by  the  declaration  were  told  to 
treat,  and  by  the  tender  were  called  upon  to  accept,  as  one 
entire  whole. 

The  matter  may  be  made  more  plain  by  reversing  the  posi- 
tion of  the  parties.  Suppose  a  declaration  such  as  was  made 
in  this  case  on  the  19th  of  January,  and  that  the  fact  had 
been  that  all  the  then  parcels  had  been  shipped  in  accord- 
ance with  the  terms  of  the  contract ;  suppose  also  that  under 
such  circumstances  the  defendants  had,  either  at  the  time 
of  declaration  or  when  the  pepper  was  tendered,  expressed 
their  willingness  to  take  the  twenty  tons,  but  had  absolutely 
refused  to  take  the  five,  the  plaintiffs  might  clearly  have 
said,  "  We  make  this  declaration  or  tender  as  a  whole,. and 
will  only  deliver  the  pepper  comprised  in  it  as  a  whole."  If 
that  be  not  so,  where  would  the  defendants'  right  of  separa- 
tion cease  1  They  might,  of  course,  take  one  only  of  the 
three  parcels,  and  it  is  difficult  to  see  on  what  logical  or 
legal  principle  they  mighj;  not  demand  to  have  some  bags 
out  of  the  one  parcel,  and  say,  ''We  will  pay  for  the  non- 
acceptance  of  the  remainder  in  damages."     This  would  re- 
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duce  the  matjer  to  a  practical  absurdity.  But  on  the  other 
liand,  if  the  sellers'  right  would,  under  the  circumstances 
supposed,  be  such  as  I  have  suggested,  namely,  the  right  to 
have  the  pepper  accepted  as  a  whole,  and  the  consequent 
right  of  treating  the  contract  at  an  end  if  the  buyers  refuse 
to  accept  it  as  a  whole;  surely  the  converse  proposition  must 
hold,  namely,  that  where  the  shipment  comprised  in  one 
declaration  is  in  part  good  and  in  part  bad,  and  althonj^h 
the  good  and  bad  parts  are  separable,  vet  the  sellera  adhere 
to  the  declaration  as  a  whole  and  tender  the  shipment  as  a 
whole,  the  buyers  must  have  a  right  to  reject  uncondition- 
248]  ally  both  the  ^declaration  and  the  whole  of  the  goods 
tendered  under  it :  and,  further,  that  the  defendants  would 
not  be  bound  to  accept  the  part  of  the  shipment  which  in 
itself  complied  with  the  terms  of  the  contract,  if  after  the 
declaration  and  tender,  and  after  it  was  apparent  that  the 
sellers'  contract  could  not  be  performed  in  its  entirety  by 
delivery  of  the  whole  of  the  goods  contracted  to  be  sold,  the 
sellers  separated  the  good  portion  of  the  shipment  frona  the 
bad,  and  made  a  fresh  tender  of  the  former  for  acceptance. 
Looking  at  the  case  from  this  poii\t  of  view,  it  is  really  un- 
touched by  either  the  coal  cases  to  which  I  have  referred,  or 
the  decision  in  Brandt  v.  LawrenceQ\  and  upon  the  grounds 
mentioned  I  arrive  at  the  conclusion  that  the  plaintiffs  can- 
not maintain  their  action  against  the  defendants  in  respect 
of  any  portion  of  the  pepper  which  was  the  subject  of  their 
contract,  and  that  the  judgment  of  Lord  Coleridge,  C.J., 
should  therefore  be  affirmed. 

Cotton,  L.  J.:  This  was  an  action  on  a  contract  dated  the 
29th  of  December,  1876,  whereby  the  defendants  agreed  to 
buy  from  the  plaintiffs  twenty-five  tons  of  pepper,  more  or 
less,  of  October  or  November  shipment,  from  Penang  to 
London,  per  sailing  vessel  or  vessels,  the  name  of  the  vessel 
or  vessels,  marks,  and  other  particulars,  to  be  declared  within 
sixty  days  from  the  date  of  the  bill  of  lading. 

On  the  19th  of  January,  1877,  the  plaintiffs,  by  a  letter  ad- 
dressed to  the  defendants,  declared  twenty-five  tons  of  pep- 
per shipped  in  several  parcels  on  board  the  Borga.  Of  these 
twenty-five  tons  five  had  in  fact  been  shipped  in  December, 
and  were,  therefore,  not  pepper  which,  according  to  the  con- 
tract, the  defendants  were  bound  to  take;  and  on  tiie3(Hh 
of  January  the  defendants  declined  to  take  the  twenty-fi^^ 
tons.  Afterwards,  but  after  tlje  expiration  of  the  time 
within  which  the  pepper  was  under  the  contract  to  be  de- 
clared, the  plaintiffs  declared  other  five  tons  of  pepper  ship- 
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ped  in  November  on  board  the  same  vessel,  in  substitution 
for  the  five  tons  previously  declared,  but  which  were  not- 
shipped  till  December,  and  to  which  the  defendants  had  a 
right  to  object.  The  vessel  arrived  in  this  country  in  June, 
and  the  defendants  refused  to  take  the  pepper,  hence  the 
present  *action,  and  Lord  Coleridge,  C.  J.,  decided  in  [249 
favor  of  the  defendants  that  they  were  not  bound  to  take  the 
twenty-live  tons  of  pepper,  or  any  part  thereof. 

The  plaintiffs  have  appealed  to  this  court.  The  first  point 
urged  by  the  plaintiffs  was,  that  the  defendants,  before  the 
expiration  of  the  time  within  which,  under  the  contract,  the 
plaintiffs  were  to  declare  the  twenty-five  tons,  had  by  their 
conduct  either  waived  the  condition  as  to  time,  or  induced 
the  plaintiffs  to  believe  that  the  condition  would  not  be  in- 
sisted on,  until  it  was  too  late  for  them  to  declare  other  five 
tons  in  substitution  for  that  part  of  the  twenty-five  tons 
which  were  shipped  in  December,  and,  therefore,  not  in  ac- 
cordance with  the  contract.  In  my  opinion  this  contention 
cannot  be  supported.  It  was  for  the  plaintiffs  to  declare 
twenty-five  tons  of  pepper  of  the  quality  and  shipped  at  the 
time  stipulated  by  the  contract,  and  to  do  so  within  a  lim- 
ited time.  The  defendants  were  indeed  asked,  on  the  27th 
of  January,  whether  they  insisted  on  the  objection  that 
five  tons  were  not  of  October  or  November  shipment,  and 
they  did  not  answer  till  the  30th  of  January.  But  there  is 
really  nothing  to  support  the  contention  that  this  delay,  if 
any,  was  intended  to  mislead  the  plaintiffs,  and  in  the  ab- 
sence of  evidence  from  which  such  a  conclusion  could  be 
arrived  at,  we  cannot  relieve  the  plaintiffs  from  the  stipula- 
tion as  to  time. 

It  was  argued  that  the  rules  of  courts  of  equity  are  now  to 
be  regarded  in  all  courts,  and  that  equity  enforced  contracts 
though  the  time  fixed  therein  for  completion  had  passed. 
This  was  in  cases  of  contracts  such  as  purchases  and  sales 
of  land,  where,  unless  a  contrary  intention  could  be  collected 
from  the  contract,  the  court  presumed  that  time  was  not  an 
essential  condition.  To  apply  this  to  mercantile  contracts, 
would  be  dangerous  ^,nd  unreasonable.  We  must  therefore 
hold  that  the  time  within  which  the  pepper  was  to  be  der 
clared  was  an  essential  condition  of  the  contract,  and  in  such 
a  case  the  decisions  in  equity,  on  which  reliance  is  placed, 
do  not  apply. 

But  then  it  was  urged,  that  the  contract  was  divisible,  and 
that  the  defendants  were  bound  to  take  the  twenty  tons,  that 
is  to  say,  that  although  five  tons  was  a  difference  which 
could  not  be  covered  by  the  words  **more  or  less"  under 
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250]    this  contract,  the  defendants  *would  be  bound  to 
take  and  pay  for  any  substantial  portion  of  the  twenty-five 
tons,  which  the  plaintiflfs  might  be  ready  and  willing  to  de- 
liver to  them ;  and  in  support  of  this  contention,  reliance 
was  placed  on  the  words  '*  per  sailing  vessel  or  vessels  ;''  and 
it  was  argued  that  this  showed  that  the  contract  was  divisi- 
ble.    In  my  opinion,  it  has  not  this  effect.     These  words  did 
indeed  show  that  the  twenty-five  tons  might  be  delivered  in 
several  parcels,  and  possibly  might  arrive  in  England  at 
different  times.     But  this  is  very  different  from  the  conten- 
tion that  the  defendants  having  stipulated  for  twenty-five 
tons,  would  be  bound  to  take  a  small  portion,  say  five  tons, 
when  the  plaintiffs  were  unable  or  unwilling  to  supply  the 
balance  of  the  stipulated  quantity.    The  contract  in  this  case 
was  in  December,  after  the  pepper  must,  in  order  to  comply 
with  the  condition  of  the  contract,  have  been  shipped,  and 
1  think  that  the  reference  in  the  contract  to  "vessel  or  ves- 
sels," may  well  have  been  intended  to  obviate  any  difficulty 
arising  from  the  circumstance  of  twenty-five  tons,  the  re- 
quired quantity  of  pepper,  not  having  been  shipped  in  one 
vessel.     But  I  think  that  to  enable  the  plaintiffs  to  require 
the  defendants  to  take  and  pay  for  the  pepper,  there  must 
be  the  twenty-five  tons,  though  in  different  vessels.     But  it 
is  urged  that  the  decision  in  Brandt  v.  Lawrence  {')  had 
given  a  judicial  interpretation  of  these  words,  *' per  vessel 
or  vessels,"  in  a  contract  which  would  be  otherwise  entire 
and  indivisible.     I  cannot  consider  the  case  of  Brandt  v. 
Lawrence  {')  as  laying  down  a  general  rule  of  construction, 
but  merely  as  deciding  that  the  contract  in  that  case  having 
regard  to  the  words  "vessel  or  vessels,"  was  divisible.    The 
contract  is  not  stated  at  length  in  the  report,  but  we  have 
been  furnished  with  a  copy  of  it.     There  the  contract  was 
entered  into  before  the  shipment  was  under  the  contract  to 
be  made;  and  payment  was  to  be  made  in  cash  on  receipt 
of,  and  in  exchange  for,  shipping  documents.     In  that  case 
the  seller  shipped  in  a  vessel  a  portion  of  the  oats,  and  ten- 
dered it  to  the  buyer  with  a  view  to  the  supply  of  the  entire 
quantity,  and  the  whole  of  the  oats  in  that  vessel  were  oats 
which  complied  with  the  conditions  of  the  contract  as  to  qnal- 
ity  and  time  of  shipment,  and  the  seller  had  therefore,  under 
2ol]     the  contract,  a  right  to  ask  for  the  price  in  *cash  for 
this  part  of  the  entire  quantity  in  exchange  for  the  bill  of 
lading.     This  is,  I  think,  a  substantial  difference  between 
the  contracts  in  the  two  cases,  and  sufficient  to  prevent  the 
construction  put  upon  the  contract  in  that  case,  affording 
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authority  for  the  decision  in  favor  of  the  plaintiffs  in  the 
present  contract.  There  is  also  a  difference  in  the  circum- 
stances under  which  the  plaintiffs  in  this  action  make  their 
claim,  for  in  the  present  case  the  plaintiffs  have  not  severed 
or  separated  the  twenty-five  tons  of  pepper,  which  is  the 
subject  of  the  contract,  in  the  only  way  contemplated  by  the 
contract,  namely,  by  shipping  it  in  different  vessels;  but 
have  shipped  in  one  vessel  twenty-five  tons  of  which  they 
contended  the  defendants  are  bound  to  take  the  whole.  I 
am  of  opinion,  that  the  decision  of  Lord  Coleridge,  C.  J.,  was 
correct,  and  must  be  aflBrmed. 

Brett,  L.J.:  In  this  case  the  facts  which  I  consider  ma- 
terial are  that  a  contract  of  purchase  and  sale  was  entered 
into  between  the  plaintiffs  and  defendants  on  the  29th  of 
December,  1876.  By  it  the  plaintiffs  sold  to  the  defendants 
about  twenty-five  tons,  more  or  less,  Penang  black  pepper, 
October  *^/^  November  shipment,  from  Penang  to  London, 
per  sailing  vessel  or  vessels,  at  4-ft-t?.  per  lb.  The  name  of 
the  vessel  or  vessels,  marks,  and  full  particulars  to  be  de- 
clared to  the  buyers  in  writing  within  sixty  davs  from  date 
of  bill  of  lading ;  but  should  the  vessel  or  vessels  which  may 
apply  to  this  contract  be  lost  before  declaration  this  con- 
tract to  be  cancelled  as  far  as  regards  such  lost  vessel; 
should  the  vessel  or  vessels  and  the  pepper,  or  any  portion 
thereof,  be  lost,  this  contract  to  be  cancelled  for  the  whole 
or  such  portion,  &c.  Prompt  three  months  from  final  day 
of  landing.  Deposit  20  per  cent.,  and  difference  on  presen- 
tation of  weight  notes,  rfo  discount.  In  fulfilment  of  this 
contract  the  plaintiffs,  on  the  19th  of  January,  within  sixty 
days  of  the  dates  of  three  respective  bills  of  lading  of  pep- 
per shipped  on  board  a  vessel  called  the  Borga,  declared  in 
one  declaration  three  distinct  parcels  of  pepper,  all  on  board 
the  Borga. 

Thus:— SB 

B  286  bags— bill  of  lading  dated  29th  November. 
C  110  bags— bill  of  lading  dated  29th  November. 
P     105  bags — bill  of  lading  dated  11th  December. 

*Two  of  the  parcels,  which  amounted  to  twenty  [252 
tons,  were  shipped  and  declared  in  accordance  with  con- 
tract ;  but  the  third  parcel,  although  declared  within  due 
time  after  the  date  of  the  bill  of  lading,  did  not  fulfil  the 
contract,  because  it  was  not  a  November  shipment. 

The  plaintiffs  were  asked  whether  this  declaration,  whicli 
both  parties  called  a  tender,  was  final,  and  answered  that  it 
was.  On  the  27th  of  January  the  plaintiffs  asked  whether 
30  Eng.  Rep.  67 


530  COMMON  PLEAS  DIVISION.  [Yol  lY. 

1879  Reuter  y.  Sala. 

the  defendants  would  accept  the  December  shipment  named 
in  the  declaration  of  the  22d  of  January.  No  definite  an- 
swer was  given.  But  on  the  2d  of  February  the  defendants 
refused  the  whole  on  the  ground  that  a  part  was  not  a  No- 
vember shipment.  It  is  somewhat  difficult  to  appreciate  the 
legal  effect  of  this  refusal.  I  know  of  no  legal  obligation  to 
accept  or  reject  a  declaration  which  is  an  act  to  be  done 
solely  by  the  seller,  or  of  any  legal  effect  to  be  given  to  an 
alleged  refusal  to  accept  a  declaration.  The  highest  effect 
which  can  be  given  to  this  refusal,  at  this  time,  is  that  it  is 
a  notice  by  the  defendants  that  they  do  not  accept  the  dec- 
laration as  good  for  twenty-five  tons. 

On  the  6tn  of  February  the  plaintiffs  wrote  to  substitute 
for  the  December  shipment  a  November  shipment,  which 
was  also  on  board  the  JBorga.  The  date  of  the  bill  of  lading 
of  this  lot  was  the  29th  of  November,  that  is,  they  offered  a 
November  shipment.  But  they  made  the  offer  or  declaration 
more  than  sixty  days  after  the  date  of  the  bill  of  lading. 
This  was  refused  by  the  defendants.  The  Borga  arrived  in 
June.  The  plaintiffs  then  tendered  three  parcels  of  Penang 
pepper,  all  of  November  shipment,  and  amounting  in  all  to 
twenty-five  tons,  being  the  two  parcels  of  November  ship- 
ment, declared  on  the  19th  of  January,  and  the  one  parcel 
offered  or  declared  on  the  6th  of  February,  but  whicn  last 
was  not  declared  within  sixty  days  of  the  date  of  the  bill  of 
lading  relating  to  it. 

The  defendants  refused  to  accept  any  part  on  the  ground, 
by  reference  to  their  formal  letter  as  to  the  declaration,  that 
they  would  not  receive  a  part  if  offered,  because  the  whole 
had  not  been  declared  according  to  contract.  Upon  this 
state  of  facts  it  is  obvious  that  the  declaration  of  twenty 
tons  per  Borga  made  on  the  19th  of  January  was  a  sufficient 
253]  declaration  of  twenty  tons  *unle8s  the  declaration  o£ 
so  much  was  rendered  nugatory  by  the  wrong  declaration  of 
the  other  five  tons,  the  December  shipment.  And  it  is 
equally  obvious  that  after  the  28th  of  January  the  plaintiffs 
could  not  make  a  valid  declaration  of  any  November  ship- 
ment, so  that  on  the  arrival  of  the  ship  in  June  the  plain- 
tiffs could  only  tender  as  well  shipped  and  also  well  declared 
twenty  tons,  and  could  not  by  any  contrivance  tender  as 
well  shipped  and  also  well  declared  the  other  five  tons. 
The  plain tififs  did  tender  twenty-five  tons.  If  the  defendants 
had  refused  on  the  ground  of  having  twenty-five  tons  offered 
to  them,  whereof  they  were  bound  to  take  only  twenty  tons, 
so  that  they  left  it  open  to  be  said  that  if  the  twenty  tons 
had  been  offered  to  them  they  might  have  accepted  them, 
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then  the  tender  of  the  twenty-five  tons  must  have  been  bad  ; 
but  the  defendants  did  not  take  that  point,  they  refused  in 
terms  which  amounted  to  saying  that  they  would  not  take 
the  twenty-five  tons,  nor  the  twenty  tons  if  offered,  because 
they  could  not  have  the  twenty-five  tons  shipped  and  also 
declared  according  to  contract.  This  refusal  seems  to  me  to 
have  absolved  the  plaintiffs  from  the  necessity  of  tendering 
separately  the  twenty  tons,  and  to  oblige  us  to  treat  the  case 
of  liability  as  if  the  plaintiffs  had  tendered  the  twenty  tons  at 
the  time  when  they  tendered  the  twenty-five  tons'.  The  ques- 
tion is  whether  if  the  plaintiffs  had  tendered  the  twenty  tons 
only,  not  being  able  to  tender  according  to  contract  any  five 
tons  to  make  up  the  twenty-five  tons,  the  defendants  could 
liave  refused  to  accept  the  twenty  tons.  That  raises,  first, 
the  question  what  is  the  proper  construction  of  the  contract? 
In  Jonassohn  v.  Young  (*),  an  action  was  brought  for  not 
accepting  coals,  the  contract  was  that  the  plaintiff  would 
sell  and  deliver  to  the  defendant  as  many  coals  equal  to  a 
former  sample  cargo  as  a  steamer  called  the  Great  North- 
ern could  fetch  in  nine  months,  proceeding  to  and  from 
Sunderland,  from  and  to  London,  backwards  and  forwards 
in  successive  voyages.  The  steamer  to  be  sent  by  the  de- 
fendant, and  the  plaintiff  to  ship  the  coals  at  5^.  9t?.  a  ton, 
payment  at  the  beginning  of  each  month  for  the  preceding 
month's  shipments,  less  2J  per  cent,  discount.  The  defend- 
ant pleaded  that  in  the  first  voyage  the  defendant  shipped  a 
cargo  not  equal  to  sample ;  to  this  plea  there  was  a  demur- 
rer. *The  failure  of  the  first  cargo  was  therefore  '[254 
admitted.  It  was  impossible  that  the  plaintiff  could  by  any 
subsequent  deliveries  satisfy  the  contract,  if  it  was  one  and 
indivisible ;  but  the  court  held  that  the  plea  was  bad  be- 
cause the  breach  by  the  plaintiff  went  only  to  part  of  the 
consideration.  Now  the  consideration  for  the  wnole  of  the 
defendant's  undertaking,  which  was  of  course  the  undertak- 
ing to  accept  and  to  pay  for  all  which  the  plaintiff  was  to 
deliver,  was  that  the  plaintiff  undertook  to  deliver  all,  and 
to  deliver  a  cargo  each  time  that  the  defendant  should  send 
the  steamer.  The  judgment  is  that  the  failure  to  deliver  the 
first  cargo  according  to  contract,  though  an  incurable  fail- 
ure, did  not  absolve  the  defendant  from  the  duty  of  accept- 
ing the  subsequent  cargoes,  because  the  failure  as  to  the  first 
cargo  was  only  a  breach  of  a  part  of  the  consideration  mov- 
ing from  the  plaintiff. 

Apply  that  case  to  the  question  raised  in  this.     Here  the 
whole  consideration  for  the  defendants'  promise  to  accept 
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the  pepper  was  the  plaintiffs'  promise  to  deliver  the  whole 
twenty-five  tons.  The  plaintiffs  were  ready  and  willing  to 
deliver  twenty  tons,  but  failed  by  an  incurable  failure  to  be 
able  to  deliver  the  other  five  tons.  The  case  cited  answers 
that  the  failure  of  the  plaintiffs  is  a  breach  of  only  a  part  of 
the  consideration,  and  the  defendants  are  not  absolved  from 
the  duty  of  accepting  the  twenty  tons.  In  Simpson  v.  Orip- 
pin{'\  the  action  was  for  non-delivery  of  coal,  the  defend- 
ants agreed  to  supply  the  plaintiffs  with  from  6,000  to  8,000 
tons  of  coal,  to  be  delivered  intqdefendants'  wagons  at  plain- 
tiffs' collieries  in  equal  monthly  quantities  during  the  period 
of  twelve  months  from  the  1st  of  July  at  6^.  oS.  per  ton ; 
terms,  cash  monthly  less  2J  per  cent  discount.  The  plaintiffs 
failed  to  send  wagons  according  to  the  contract  in  the  first 
month,  that  was  an  incurable  failure.  Their  part  of  the  whole 
contract  never  could  afterwards  be  fulfilled.  The  judge  told 
the  jury  that,  as  the  plaintiffs  did  uot  intend  to  break  the 
contract  month  by  month,  and  only  broke  it  for  the  first 
month's  delivery,  that  did  not  justify  the  defendants  in  point 
of  law  in  cancelling  the  contract.  "It  cannot  be  denied," 
says  Blackburn,  J.,  "  that  the  plaintiffs  were  bound  in  every 
month  to  send  wagons  capable  of  carrying  at  least  500  tons, 
and  that  by  failing  to  perform  this  term  they  have  committed 
255]  *a  breach  of  the  contract,  and  the  question  is,  whether 
by  this  breach  the  contract  was  determined.  The  defendants 
contend  that  the  sending  of  a  suflScient  number  of  wagons 
by  the  plaintiffs  to  receive  the  coal  was  a  condition  prece- 
dent to  the  continuance  of  the  contract,  and  they  rely  on 
the  terms  of  the  letter  of  the  Ist  of  August.  No  sufficient 
reason  has  been  urged  why  damages  would  not  be  a  com- 
•pensation  for  the  breach  by  the  plaintiffs,  and  why  the  de- 
fendants should  be  at  liberty  to  annal  the  contract." 
Apply  that  case  to  the  present.  The  point  taken  on  behalf 
of  the  defendants  is,  that  by  reason  of  the  incurable  breach 
as  to  the  five  tons,  the  defendants  are  entitled  to  rescind  the 
contract  as  to  the  twenty  tons.  The  answer  is,  no  sufficient 
reason  has  been  shown  why  damages  would  not  be  a  com- 
pensation for  the  breach  by  the  plaintiffs  as  to  the  five  tons. 
In  Brandt  v.  Lawrence  (')  the  action  was  for  non-acceptance 
of  nuts.  By  the  contract  the  defendant  bought  of  the  plain- 
tiff 4,600  quarters  of  Russian  oats,  at  23^.  per  delivered 
304 lbs,,  including  freight  and  insurance  to  London.  Ship- 
ment by  steamer  or  steamers  during  February.  Payment 
by  rash  on  receipt  of  and  in  exchange  for  shipping  docu- 
ments, less  interest  at  6  percent,  for  the  unexpired  portion 
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of  three  months  from  date  of  bill  of  lading.  In  fulfilment 
the  plaintiff  tendered  1,139  quarters  per  Winsland.  The 
defendant  for  a  given  reason  refused  to  accept  them.  The 
plaintiff  afterwards  tendered  the  balance  of  quantity  brought 
by  a  ship  called  the  Oxford,  but  brought  too  late.  At  the 
time  of  action  brought,  therefore,  the  plaintiff  had  tendered 
in  good  time  a  part  of  the  oats,  but  had  never  tendered,  and 
never  could  tender,  the  balance  within  the  terms  of  the  con- 
tract, if  treated  as  one  and  indivisible.  It  was  argued  for 
the  defendant  that  the  contract  was  an  entire  contract  for 
the  delivery  of  4,500  quarters  of  oats  within  a  specified  time  ; 
it  could  not  be  split  into  parts ;  if  the  whole  was  not  shipped 
in  time,  the  defendant  was  entitled  to  reject  the  part  which 
was  in  time.  The  Queen's  Bench  Division  thought  that  this 
was  not  so,  because  the  contract  says,  "  shipment  by  steamer 
or  steamers."  In  the  Court  of  Appeal,  Afellish,  L.  J.,  said, 
"I  think  the  legal  inference  is  that  it  was  intended  that  the 
shipment  should  be  made  (which  must  *mean  might  [256 
be  made)  in  different  parcels,  and  that  the  purchaser  was 
bound  to  accept  them  as  they  came  if  they  were  in  time ;" 
and,  again,  *'  was  the  purchaser  bound  to  accept  that  part 
of  the  goods  which  was  shipped  in  time?  I  am  of  opinion 
that  he  was,  because  the  contract  says  that  the  shipment  is 
to  be  made  by  steamer  or  steamers."  That  judgment  was 
rested  solely  on  the  construction  of  the  contract,  no  reliance 
was  placed  on  any  power  of  election  by  the  seller  to  send 
by  two  ships  instead  of  one.  As  the  case  stood,  it  was 
the  same  as  if  he  had  only  shipped  a  portion  by  one  ship, 
and  had  never  shipped  the  other  portion  by  any  ship.  The 
late  shipment  was  no  shipment  according  to  the  contract. 
Apply  that  case  to  the  present.  The  contention  here  is  that 
the  defendants  were  not  bound  to  accept  twenty  tons,  be- 
cause there  was  no  shipment  and  declaration  of  five  tons 
according  to  contract.  The  question  is,  were  the  defendants, 
the  purchasers,  bound  to  accept  that  part  of  the  goods  which 
was  shipped  and  declared  in  time  ?  The  answer,  according 
to  the  Queen's  Bench  Division,  and  on  appeal  in  the  case 
cited,  is  that  they  were,  because  the  contract  says  that  the 
shipment  is  to  be — that  is,  may  be— -in  ''sailing  vessel  or 
vessels."  Mellish,  L.  J.,  cited  in  that  case  the  case  of  Simp- 
son V.  Crippin  (').  It  is  obvious  to  my  mind  that  he  consid- 
ered the  case  before  him  to  be  governed  by  that  case,  and 
that  case  was  in  its  turn  in  terms.founded  on  Jonassohn  v. 
Young  i^).  The  chief  use  of  authoritative  cases  is  to  enable 
us  to  deduce,  if  we  can,  from  them  a  general  principle  ap- 
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flicable  to  succeeding  similar,  though  not  identical,  cases, 
t  seems  to  me  that  the  general  principle  to  be  deduced 
from  these  cases  is,  that  where  in  a  mercantile  contract  of 
purchase  and  sale  of  goods  to  be  delivered  and  accepted  the 
terms  of  the  contract  allow  the  delivery  to  be  by  successive 
deliveries,  the  failure  of  the  seller  or  buyer  to  fulfil  his  part 
in  any  one  or  more  of  those  deliveries  does  not  absolve  the 
other  party  from  the  duty  of  tendering  or  accepting  in  the 
case  of  other  subsequent  deliveries,  although  the  contract 
was  for  the  purchase  and  sale  of  a  specified  quantity  of 
goods,  and  although  the  failure  of  the  party  suing  as  to  one 
or  more  deliveries  was  incurable,  in  the  sense  that  he  never 
could  fulfil  his  undertaking  to  accept  or  deliver  the  whole 
257]  of  the  specified  quantity.  The  reasons  *given  are 
that  such  a  breach  by  the  party  suing  is  a  breach  of  only  a 
part  of  the  consideration  moving  from  him ;  that  such  a 
breach  can  be  compensated  in  damages  without  any  neces- 
sity for  annulling  the  whole  contract ;  that  the  true  con- 
struction of  such  contracts  is  that  it  is  not  a  condition 
precedent  to  the  obligation  to  tender  or  accept  a  part ;  that 
the  other  party  should  have  been  or  should  be  always  ready, 
and  willing,  and  able  to  accept  or  tender  the  whole.  A 
consideration  of  the  mercantile  consequences  of  otherwise 
construing  such  contracts  seems  to  me  to  fortify  the  one 
construction  and  condemn  the  other.  Suppose,  in  the  case 
of  shipments,  the  seller  has  by  contracts  made  abroad  pro- 
vided for  all  the  successive  shipments,  and  has  taken  up 
ships  to  proceed  and  call  for  the  successive  cargoes,  and 
the  first  seller  to  him  fails  to  fulfil  his  contract,  so  that 
the  first  shipment  fails,  the  purchaser  under  the  main  con- 
tract we  are  discussing  may,  upon  one  construction  sug- 
gested, throw  up  the  whole  contract,  although  he  could  be 
amply  recompensed  for  the  partial  failure,  and  throw  the 
loa^  at  all  the  other  purchases  and  charters  upon  the  seller 
without  any  compensation.  So  if  the  purchaser  has  made 
contracts,  and  fails  to  take  delivery  of  one  parcel,  the  seller, 
aUliougli  he  might  be  amply  compensated  for  the  partial 
failure,  would  be  entitled  to  ruin  the  buyer  with  regard  to 
his  forward  contracts  without  any  compensations.  Again, 
euppo^e  any  one  of  the  ships  lost  after  a  perfectly  good 
sliifjiini'rit  by  several  ships,  either  buyer  or  seller  might  at 
once  cancel  the  whole  contract,  to  the  irreparable  loss  of  the 
other  party,  although  he  himself  might  be  amply  compen- 
sated by  a  payment  in  damages  ;  or  suppose  a  seller  to  send 
all  the  stipulated  quantity  in  one  ship,  and  a  jettison  to 
Lave  become  inevitable  on  the  voyage,  he  is  to  have  the 
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whole  of  the  remainder  of  the  cargo  left  on  his  hands  with- 
out compensation,  although  the  buyer  might  easily  be  com- 
pensated for  the  short  delivery.  These  considerations  show- 
that  the  rule  of  construction  adopted  by  the  courts  is  as 
sound  on  mercantile  as  it  is  on  legal  considerations,  and  all 
the  considerations,  both  mercantile  and  legal,  apply  as  much 
and  as  fully  to  the  present  contract  as  to  those  cited.  The 
question  of  the  time  or  mode  of  payment  has  nothing  to  do 
with  the  reasoning  for  or  against  either  view ;  moreover,  it 
is  most  important,  in  my  opinion,  that  the  *construc-  [258 
tion  of  mercantile  contracts  should  be  broad  and  large,  and 
should  not  dex>end  on  refined  logical  deductions,  or  on  slight 
variations  either  in  the  terms  or  the  conditions  of  each  par- 
ticular contract.  The  contract,  for  instance,  now  before  us 
differs  as  to  the  period  and  conditions  of  payment  from  that 
iu  Brandt  v.  Lavyrence  ('),  but  it  differs  very  little  as  to  the 
terms  of  payment  from  the  other  cited  cases.  That  differ- 
ence as  to  the  periods  of  payment  makes  no  difference  in  the 
reasons  given  for  the  decisions  in  those  cases,  in  which  the 
stipulation  as  to  the  payment  was  not  noticed,  ^ndiin  Brandt 
V.  Latorence  (*)  it  is  not  even  reported. 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
in  respect  of  twenty  tons,  leaving  the  defendants  to  a  cross 
action  in  respect  of  five  tons. 

Judgment  affirmed. 

Solicitor  for  plaintiffs  :  John  Rae. 

Solicitors  for  defendants :  Hollams^  Son  &  Coward. 

(»)  1  Q.  B.  D.,  844. 

As  to   tbe    meaning    of    the  word  knap  i?.  Sealej,  14  N.  Y.,  144;  Cabot  i?. 

"about,"  see  2  Cbitty  on  Cont.  (11th  Winsor,  1  Allen,  546  ;  Pingree  v.  Coun- 

Am.  ed,).  1060  note  h. ;  Morris  v.  Levi-  ty  Comm'ra.  102  Mass.,  76,  78 ;  Tarbell 

aon,  16Eng.  R.,496;  Clapp  tJ.  Thayer,  «.  Bowman,  103  id.,  344;    Chapin  t?. 

112  Mass.,  296  ;  Hawes  t).  Lawrence,  4  Clarke,  7  Grant's (U.C.)  Chy.,  75;  Wood 

N.  Y.,  345  ;  Callmeyer  «.  Mayor,  83  id.,  «.  Orser,  25  N.  Y.,  348  ;  Moffet  v.  Sack- 

116;  Harrington  t>.  Mayor,  70  id.,  604,  ett,  18  id.,  522;    Rea  u.  Holland,  12 

10  Han,  248,  251-2  ;  Turner  «.  Wlied-  North  Western  Reporter,  167,  Supreme 

den.  22  Maine,  121 ;  Woodruff  v.  Cook,  Court,  Michigan  ;  Lawson  on  Customs 

25  Barb.,*  505;    Peck  v.  Mallams,  10  and  Usage,  877,  451;  Dos  Passos  on 

N.  Y.,  509  ;  Creighton  tJ.  Comstock,  27  Stock   Brokers  and  Stock  Exchange, 

Ohio  St.  R.,  648;  Brawley  v.  United  830;  Biddle's  Law  of  Stock  Brokers, 

States,  11  Court  Claims  R.,  522,  532-3,  87-9  ;  Benjamin  on  Sales  (2d  Am.  ed.), 

96  U.  S.  Rep.,  168;  Hardy  n.  United  §§591,  691-2. 
States,  9  Court  Qaims  R.,  244;   Bel- 
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[4  Common  Pleas  Division,  267.] 
April  2,  1879. 

267]    *FouLKES  V.  The  Metropolitan  District  Rail- 
way Company. 

Railway — Pcusmger — Ticket  itmed  by  One  Company — TYaiii  of  Another — Negligence— 
Liability  of  Carriers. 

The  defendants,  the  Metropolitan  District  Railway  Company,  have  mnning  powers 
over  the  South  Western  Railway  between  Hammersmith  and  the  New  Richroood 
station  of  the  South  Western  Railway  Company.  Above  the  booking  office  at 
the  New  Richmond  station  are  the  words  "  South  Western  and  Metropolitan  Booking 
Office  and  District  Railway .'^  The  plaintiff  took  from  the  clerk  there  employed  by 
the  South  Western  Railway  a  return  ticket  to  Hammersmith  and  back.  The  ticket 
was  not  headed  with  the  name  of  either  company,  but  bore  on  it  the  words  "  Vii 
District  Railway."  On  his  return  journey  from  Hammersmith  to  Richmond  the 
plaintiff  travelled  with  his  ticket  in  a  carriage  of  a  train  belonging  to  the  defendaota 
and  under  the  management  of  their  servants.  The  carriage  being  onsuited  for  the 
New  Richmond  station  platform,  the  plaintiff,  on  flighting  there,  fell  and  was  hort 
He  brought  an  action  against  the  defendants,  and  the  jury  found  negligence  in  them: 

Held,  that  having  invited  or  permitted  the  plaintiff  to  travel  in  their  train,  the  de- 
fendants were  bound  to  make  reasonable  provision  for  his  safety ;  and  that  there  wis 
evidence  of  their  liability,  even  assuming  the  ticket  not  to  have  been  issued  by  or  for 
them,  but  by  the  South  Western  Company. 

Action  for  negligence. 

The  claim  alleged :  that,  1.  The  defendants  were  camera 
of  passengers  by  railway  between  Richmond  and  Hammer- 
smith for  reward. 

2.  The  plaintiflf  became  and  was  received  by  the  defend- 
ants as  ajpassenger,  to  be  carried  by  them  from  Hammer- 
smith to  Kichmond  for  reward  to  the  defendants. 

3.  The  defendants,  in  breach  of  their  duty,  negligently 
provided  an  unsafe  and  improper  carriage  for  the  purpose 
of  carrying  the  plaintiflf,  and  omitted  to  provide  him  with  a 
fit  and  proper  carriage ;  that  is  to  say,  that  the  floor  of  the 
carriage  which  they  provided  was  of  so  great  a  height  above 
the  platform  at  the  Kichmond  station  as  to  render  it  dan- 
gerous and  unsafe  for  the  plaintiflf  to  get  out  of  it,  and  no 
proper  or  sufficient  step  was  provided  to  enable  him  to  do  so. 

4.  In  addition  to  the  breach  of  duty  and  negligence  afore- 
said, or  in  the  alternative,  the  plaintiflf  alleged  that  the  de- 
fendants, in  breach  of  their  duty  in  that  behalf,  negligently, 
268]  carelessly,  and  ^improperly  provided  an  unsafe  and 
improper  platform  and  station  at  Richmond  station  ;  that  is 
to  say,  that  the  platform  at  the  Richmond  station  was  at  so 
great  a  distance  below  the  floor  of  the  carriage  in  which  the 
plaintiflf  was  a  passenger  as  to  render  it  unsafe  and  danger- 
ous for  the  plaintiflf  to  get  out  of  the  carriage. 
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5.  By  reason  of  the  defendants'  breach  of  duty,  negligence, 
carelessness,  and  improper  conduct  aforesaid,  the  plaintiff, 
in  alighting  at  Richmond  from  the  carriage  in  which  he  was 
a  passenger,  fell  or  slipped  forward  out  of  the  carriage  on  to 
tlie  platform,  and  was  hurt  and  permanently  injured. 

By  the  defence  the  defendant  admitted  paragraphs  1  and 
2  of  the  claim,  but  denied  that  any  such  accident  as  was  al- 
leged in  the  8d  paragraph  happened,  or  that  the  defendants 
were  guilty  of  negligence,  and  plead(id  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

Reply.     Issue. 

At  the  trial  before  Cockburn,  C.J.,  at  Westminster,  it  ap- 
peared that  on  the  5th  of  July,  1878,  the  plaintiff  went  to 
the  New  Richmond  station  on  the  London  and  South  West- 
ern Railway,  and  there  took  a  return  ticket  from  New  Rich-. 
niond  to  Hammersmith  and  back.  The  South  Western 
Railway  runs  from  New  Richmond  to  Hammersmith.  The 
line,  before  reaching  Hammersmith,  divides  into  two 
branches,  one  of  which  rnns  to  the  Hammersmith  Broadway 
station  of  the  Metropolitan  District  Railway  Company. 
That  company  have  statutory  running  powers  over  the  Lon- 
don and  South  Western  line  between  tne  Broadway  station 
and  New  Richmond.  The  plaintiff  travelled  by  train  to 
Hammersmith.  He  went  thence  to  London  and  back.  On 
his  return  he,  availing  himself  of  the  return  ticket,  travelled 
from  Hammersmith  in  a  train  of  the  Metropolitan  District 
Railway  Company,  and  under  the  management  of  their  ser- 
vants, to  New  Richmond  station.  The  carriages  were 
adapted  to  the  Metropolitan  District  Railway  stations,  the 
platforms  of  which  are  nearly  level  with  the  floors  of  the 
carriages,  but  were  not  adapted  to  the  New  Richmond  sta- 
tion, the  platform  of  which  was  about  2  ft.  3  in.  below  the 
carriage  floors.  The  plaintiff  was  accustomed  to  travel 
along  the  Metropolitan  District  Railway,  but  had  not  pre- 
viously travelled  by  a  train  of  that  company  from  Hammer- 
smith to  New  Richmond  *station.  He  arrived  at  that  [269 
station  at  9.30  p.m.;  no  warning  was  given  to  him  of  the 
depth  of  descent  from  the  carriage  to  the  platform.  Glutting 
out  of  the  carriage,  he  put  his  foot  down,  expecting  to  find 
a  step  or  footboard  to  the  carriages,  slipped  a  little  lower, 
found  no  footboard,  and  was  unable  to  recover  himself,  both 
his  legs  passed  down  below  the  platform,  and  he  fell  on  to 
it  and  was  seriously  hurt. 

Some  discussion  took  place  at  the  trial  as  to  the  liability 
of  the  defendants ;  from  their  answers  to  interrogatories 
which  were  put  in  by  the  plaintiff,  it  appeared  that  on  and 
30  Eng.  Rep.  68 
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prior  to  the  6th  of  July,  1877,  the  defendant  company  car- 
ried passengers  by  their  trains  from  Richmond  to  Ham- 
mersmith, and  vice  versa^  but  tickets  issued  at  Richmond 
station  were  issued  by  the  South  Western  Railway  Com- 
pany, and  not  by  the  defendants. 

The  Lord  Chief  Justice  told  the  jury  that,  assuming  for 
the  purposes  of  the  trial  that  the  defendants  contracted  with 
the  plaintiff,  they  would  be  answerable  if  the  jury  thought 
there  was  negligence  in  the  defendants,  and  his  Lordship 
asked  them,  nrst,  whether  there  was  negligence  in  the  con- 
struction of  the  platform  relatively  to  the  construction  of 
the  carriage,  leading  to  the  accident;  secondly,  whether 
there  was  contributory  negligence  on  the  part  of  the  plain- 
tiff. The  jury  found  a  verdict  for  the  plaintiff,  damages 
£500.  Execution  was  stayed,  and  a  motion  made  for  a  rale 
to  enter  a  verdict  for  the  defendants,  or  for  a  new  trial.  Oa 
this  motion  the  defendants,  who  alleged  that  they  were  mis- 
led as  to  their  defence  by  a  previous  statement  made  to  them 
by  the  plaintiff  as  to  the  tickets  he  had  taken,  read  affidavits 
to  show  it,  and  to  explain  the  position  of  the  two  railway 
companies  inter  se.  In  one  affidavit  the  chief  clerk  to  the 
superintendent  of  the  defendant  railway  company  deposed 
that  the  plaintiff  had  called  at  his  office  on  the  9th  of  Jaly, 
and  complaining  of  the  accident  stated  that  he -took  a  single 
ticket  from  Richmond  to  Hammersmith,  and  then  a  return 
from  Hammersmith  to  the  Temple,  and  then  a  single  ticket 
from  Hammersmith  to  Richmond,  and  that  it  was  on  his  re- 
turn with  this  ticket  that  he  met  with  the  accident.  In 
another  affidavit  the  managing  clerk  to  the  defendants* 
solicitors  said  that  the  defence  was  prepared  on  the  faith  of 
the  aforesaid  statement.  In  a  third  affidavit,  Mr.  Forbes, 
270]  the  chairman  of  *the  defendant  company,  deposed 
that  the  arrangements  between  the  Metropolitan  District 
Railway  Company  and  the  London  and  South  Western 
Railwa}^  Company  with  regard  to  the  use  of  the  line  be- 
tween Hammersmith  and  Richmond,  and  the  stations  at 
Hammersmith,  were,  on  the  6th  of  July,  1877,  and  still 
were,  inter  alia,  as  follows : 

Each  company  has  a  separate  station  at  Hammersmith, 
some  distance  from  the  other,  the  South  Western  is  called 
Hammersmith  (Grove  Road)  station,  and  the  District  station 
is  called  the  Hammersmith  (Broadway)  station. 

The  whole  of  the  railway  between  Hammersmith  and 
Richmond,  speaking  of  the  Grove  Road  station  as  Hammer- 
smith, belongs  to  the  South  Western  Company,  but  speak- 
ing of  the  Broadway  station  of  the  District  Company  as 
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Hammersmith,  there  are  thirty-eight  chains  of  District  Rail- 
way intervening  between  the  Broadway  station  and  the 
South  Western  Railway. 

Tlie  District  Railway  run  over  and  use  the  before  men- 
tioned South  Western  Railway,  under  the  authority  of  the 
Metropolitan  District  Railway  Act,  1875,  by  which  it  is  pro- 
vided that  the  District  Company  may  run  over  and  use  with 
their  engines  and  carriages  of  every  description,  and  with 
their  officers  and  servants  in  charge  of  trains,  out  only  for  the 
purposes  of  passenger  and  coach  traffic  to  and  from  their 
railway,  the  portions  of  the  London  and  South  Western 
Railway  from  the  junction  therewith  of  the  District  Rail- 
way, and  the  new  passenger  station  of  the  London  and  South 
Western  Railway  at  Richmond.  ...  It  was  further  pro- 
vided by  the  act  that  the  District  Company  in  using  or 
traversing  the  said  portions  of  railway,  and  the  stations  and 
conveniences  thereto,  should  at  all  times  observe  the  regula- 
tions and  by-laws  in  force  on  the  South  Western  Railway. 

After  setting  forth  the  working  arrangements  between  the 
two  companies,  the  affidavit  further  stated  that  the  District 
Company  had  not,  on  the  6th  of  Jaly,  1877,  nor  had  they 
ever  had,  any  booking  clerks  or  servants  of  their  own  at  the 
Richmond  station,  and  every  ticket  issued  at  that  station 
was  and  is  issued  by  the  South  Western  Company,  who  are 
the  owners  and  have  the  entire  control  of  that  station  and  of 
their  railway  to  Hammersmith,  and  that  the  District  Com- 
pany would  not  receive  any  part  of  the  toll  *paid  by  [271 
the  plaintiff  in  respect  of  his  journey  from  Hammersmith  to 
Richmond. 

A  rule  was  granted  on  the  affidavits  calling  on  the  plain- 
tiflf  to  show  cause  why  the  verdict  found  for  him  should  not 
be  set  aside  and  a  verdict  and  judgment  entered  for  the  de- 
fendants, on  the  ground  that  upon  the  facts  proved  at  the 
trial  the  defendants  were  not  liable  to  the  plaintiff  in  respect 
of  the  negligence  alleged. 

On  the  argument  of  the  rule  affidavits  were  read,  one  of 
which  stated  that  '*  The  booking  office  at  the  New  Richmond 
station  has  two  doors  facing  the  station  yard.  Opposite 
these  two  doors  are  two  corresponding  doors  leading  on  to 
the  platform.  There  is  a  wooden  inclosure  in  the  centre  of 
the  booking  office,  with  two  pigeon  holes  placed  so  as  to  be 
convenient  for  passengers  passing  in  at  either  door  respect- 
ively. Over  one  of  the  said  doors  facing  the  station  yard 
are  written  the  words  'North  London  booking  office,'  over 
the  other  facing  the  station  are  written  the  words,  '  South 
Western  and  Metropolitan  booking  office,  and  District  Rail- 
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way.'  "  Tickets  issued  from  the  office  were  also  produced 
to  the  court.  One  ticket  headed  "  L.  &  S.  W.  R.,  was  for 
journeying  on  the  London  and  South  Western  line  only,  the 
other  ticket  had  no  heading,  but  bore  upon  its  face  the  words 
"via  District  Railway." 

Parry y  Serjt^  and  A,  L,  SmitJi^  showed  cause:  First,  it 
was  admitted  in  the  pleadings  and  proved  at  the  trial  that 
the  contract  of  carriage  was  made  with  the  defendants.  The 
jury  found  negligence  in  the  performance  of  the  contract, 
and  therefore  the  plaintiff  was  entitled  to  recover.  Secondly, 
if  affidavits  are  admissible,  it  appears  from  them  that  the 
defendants  issue  tickets  at  the  Richmond  station ;  and  the 
affidavits  made  for  the  defendants  show  that  the  train  in 
which  he  travelled  belonged  to  the  defendants,  and  was  un- 
der the  control  of  their  servants.  Whether  the  journey  was 
entirely  over  their  own  line,  or  partly  over  the  line  of  an- 
other company  under  an  agreement  or  running  powers, 
the  contract  was  that  due  care  should  be  used  in  carrying 
the  passengers  from  one  end  of  the  journey  to  the  other: 
Thomas  v.  Rhymney  Ry.  Co,  (*) ;  Greai  Western  Ry.  Co.  v. 
272]  *Blake{*).  An  action  against  the  South  Western 
Company  could  not  have  been  sustained  :  Wright  v.  Mid- 
land Ry.  Co.{*).  Thirdly,  independently  of  any  contract 
of  carriage,  the  defendants  are  liable,  because  the  plaintiff 
was  in  the  defendants'  train  by  their  invitation  and  consent, 
and  being  there,  was  hurt  by  their  negligence,  DalyeU  v. 
Tyrer  (*) ;  Marshall  v.  Tork^  Newcastle  and  Berwick  Ry. 
Co.  (') ;  and  see  Austin  v.  Ghreai  Western  Ry.  Co.{*)^  as  in 
tlie  case  of  property  destroyed  while  in  the  custody  of  car- 
riers by  their  negligence,  although  the  plaintiff  may  not  be 
able  to  sue  on  any  contract  of  carriage :  Martin  v.  Great  In- 
dian Peninsula  Ry.  Co.  ('). 

Waddy^  Q.C.,  and  Bray^  in  support  of  the  rule:  The 
defendants  do  not  issue  tickets  at  Richmond.  There  is  no 
arrangement  with  the  South  Western  Railway  Company 
that  they  should  do  so.  The  notice  over  the  booking  office 
is  mei-ely  given  for  the  convenience  of  the  booking  clerk. 
The  defendants  are  not  bound  by  it.  The  ticket  is  evidently 
that  of  the  South  Western  Railway  Company,  and  its  de- 
scription of  the  route,  **via  Metropolitan,"  shows  that  the 
defendants  are  not  the  contracting  company.  Nor  is  it 
likely  that  they  should  be  so  in  respect  of  a  journey  five 

0)  Law  Rep.,  6  Q.  B.,  266.  (*)  28  K  J.  (Q.B.).  62. 

(*)  7  U.  ^r  X.,  9S7:  31  U  J.  \^xX  846.  (*)  11  C.  B..  655;  21  L.  J.  (C.P.),84. 

\^)  Law  Kep.,  8  Ex.,  1ST;  5  Eng.  K.,  («)  Law  Rep.,  2  Q.  B..  442. 

SS2.  (')  Law  Rep.,  3  Ex.,  9. 
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miles  of  which  is  over  the  South  Western  and  only  half  a 
mile  along  the  defendants'  line.  The  contract  is  with  the 
South  Western  Railway  Company.     Thev  were  the  princi- 

gals,  and  the  defendants  were  agents.  The  South  Western 
ompany  take  the  fares.  They  may  be  said  also  to  hire  the 
carriages.  It  was  their  platform  which,  by  not  fitting  the 
carriages,  caused  the  accident.  The  duty  for  breach  of 
which  this  action  is  brought  arises  out  of  contract.  That 
contract  being  express,  none  other  can  be  implied:  see  Ad- 
dison on  Torts,  3d  ed.,  p.  466.  In  Austin  v.  Oreat  Western 
JRy.  Co.  O?  where  a  young  child  for  whom  no  fare  had  been 
paid  by  its  mother  was  hurt  in  a  train,  and  recovered  dam- 
ages from  the  railway  company,  the  right  to  recover  was 
based  on  contract.  No  case  can  be  cited  in  which  a  railway 
company  having  made  the  contract  of  carriage,  an  accident 
has  happened  on  their  line,  and  yet  another  company  has 
been  held  *responsible.  If  a  traveller  becomes  a  [273 
passenger  on  a  railway,  intending  to  be  a  passenger,  even 
although  he  may  not  have  taken  a  ticket,  a  contract  may  be 
implied.  But  here  the  passenger  was  travelling  under  an 
express  contract  with  another  company.  And  even  although 
the  action  be  framed  in  tort,  it  is  regarded  as  arising  out  of 
contract :  Powell  v.  Layton  ("). 

[Grove,  J.:  Suppose  the  defendants  had  stopped  their 
train  alongside  the  parapet  of  a  bridge,  and  invited  the 
passenger  to  get  out  tnere,  and  he,  getting  out,  fell  over  the 
bridge  into  a  river  below,  would  not  that  be  negligence  in 
them  ?J 

Not  unless  it  was  wilful  wrongdoing.  The  duty  to  take 
care  of  him  arises  out  of  the  contract  to  carry.  If  the  de- 
fendants contracted  at  all,  their  contract  was  only  to  carry 
the  plaintiff  from  the  Temple  to  Hammersmith.  His  journey 
thence  to  Richmond  was  under  his  contract  with  the  South 
Western. 

[liOPES,  J.:  Might  there  not  be  two  contracts,  one  with 
each  company?] 

It  would  be  strange  to  have  two  contracts  for  the  same  pur- 
pose. In  Thomas  v.  Rhymney  Ry.  Co,  (*)  the  company  issu- 
ing the  ticket  were  sued,  although  the  negligence  was  that 
of  another.  So  in  Blake  v.  Oreat  Western  Ry,  Co.  (*).  If 
the  contract  was  with  the  two  companies,  both  should  have 
been  made  defendants. 

The  invitation  to  become  a  passenger  was  given  by  the 
South  Western  Railway  Company,  and  not  by  the  defend- 

(')  Law  Rep.,  2  Q.  B.,  442.  (»)  Law  Rep.,  6  Q.  B.,  266. 

(«)  2  B.  <fe  P.  (N.R.),  365.  (*)  7  U.  &  N.,  987 ;  31  L.  J.  (Ex.),  346. 
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ants,  who  are  merely  their  agents :  see  Scothorn  v.  Sovih 
Staffordshire  By,  Co.  {'). 
[Lopes,  J.:  Might  not  agents  be  liable  for  negligence  ?] 
They  are  liable  for  misfeasance,  but  not  for  nonfeasance: 
Dicey  on  Parties,  p.  143,  and  the  injury  to  the  plaintiff  was 
from  nonfeasance  only.  In  Winterbotlom  v.  WriglU  (*)  it 
was  held  that  the  plaintiff,  employed  by  contractors  to  drive 
a  coach  provided  by  the  defendants  for  the  Postmaster-Gen- 
eral, could  not  recover  for  injuries  through  the  breaking 
down  of  the  coach,  because  there  was  no  privity  of  contract 
between  him  and  the  defendants.  So  here  there  was  none 
between  the  parties  to  this  action. 

274]  *Grove,  J.:  The  meaning  of  the  rule  is  doubtful, 
but  I  will  read  it  most  favorably  to  the  defendants  by  assum- 
ing it  to  be  a  rule,  first  to  enter  the  verdict  for  the  defend- 
ants on  the  ground  that  there  were  no  facts  at  the  trial  to  go 
to  a  jury  as  evidence  of  the  defendants'  liability,  and, 
secondly,  for  a  new  trial  upon  affidavits.  I  am  of  opinion 
that  upon  both  those  grounds  the  rule  should  be  discharged. 
From  the  learned  judge's  notes  themselves  it  seems  to  me 
that  there  is  ample  evidence  for  the  plaintiff,  and  none  to 
meet  it  on  the  part  of  the  defendants,  and  that  if  we  were  to 
confine  our  attention  to  those  notes  the  case  would  not  have 
been  arguable.  But,  to  make  it  so,  the  counsel  for  the 
defendants  have  shown  from  the  shorthand  writer's  notes 
of  the  trial  that,  during  a  discussion  there,  some  interroga- 
tories answered  by  the  defendants  were  handed  in  by  the 
counsel  for  the  plaintiff.  Whether  they  were  formally  put 
in  evidence  is  uncertain,  but  it  will  be  safer  to  assume  that 
they  were  in  evidence.  Mr.  Waddy  then  says,  that  it  was 
proved  by  those  interrogatories  that  the  tickets  of  the  de- 
fendants' railway  were  issued  by  the  London  and  South 
Western  Railway  Company,  and,  assuming  as  I  do  for  the 
purpose  of  my  judgment,  that  the  interrogatories  and  an- 
swers formed  part  of  the  case,  and  were  intended  to  be  pro- 
duced before  this  court,  I  certainly  shall  assume  that  in  one 
sense  of  the  word  "issued,"  the  tickets  were  issued  by  a 
person  who  attends  at  the  station  for  the  purpose  of  issuing 
tickets,  and  was  in  the  service  of  the  London  and  South 
Western  Company,  and  not  in  the  service  directly,  at  all 
events,  of  the  Metropolitan  District  Railway  Company.  The 
affidavit  of  Mr.  Forbes  says  so  and  is  not  contradicted,  there- 
fore that  fact  must  be  taken  as  the  datum  in  the  case.  The 
ticket  was  actually  issued  by  the  bookkeeper  at  a  station 
which  in  one  sense  belongs  to  the  South  Western  Company, 

(»)  8  Ex.,  341.  m  10  M.  (&  W.,  109. 
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but  on  the  outer  part  of  the  station  the  words  "  South  West- 
ern and  Metropolitan  Booking  Office  and  District  Railway" 
are  written. 

The  question  is,  were  the  Metropolitan  District  Railway 
Company,  the  defendants,  liable  K)r  that  which  the  jury 
have  found  to  be  an  act  of  negligence?  [The  learned  judge 
stated  the  evidence  of  negligence.]  I  need  not  say  whether 
if  this  action  had  been  brought  against  the  South  Western 
Company  they  might  not  have  *been  held  liable,  be-  [275 
cause  it  does  not  seem  to  follow  by  any  means  as  a  necessary 
consequence  that  two  parties  may  not  be  liable  respectiverly 
for  tlie  same  accident.  Take  the  ordinary  case  oi  an  acci- 
dent caused  by  the  negligence  of  a  wrongdoer  whose  master 
is  responsible  for  it.  1  oo  not  think  it  could  be  said,  and 
indeed  it  has  not  been  contended,  that  the  person  injured 
might  not  if  he  chose  bring  his  action  against  either  the  mas- 
ter or  the  servant.  The  servant  who  has  caused  the  accident 
is  not  exempt  from  liability  for  his  negligence  because  his 
master  will  be  liable  for  it.  It  is  however  unnecessary  to 
decide  the  question  as  to  the  liability  of  the  South  Western 
Company.  Therefore  I  do  not  base  my  judgment  upon  it. 
But  I  base  my  judgment  upon  this,  viz.,  that  there  was  rea- 
sonable evidence  to  go  to  the  jury  of  liability  on  the  part  of 
the  defendant  company,  and  I  say  so,  assuming  the  strongest 
point  which  I  am  asked  to  assume  in  their  favor,  viz.,  that 
the  persons  employed  by  the  South  Western  Company  at 
the  booking  oflBce  were  the  persons  who  issued  the  tickets. 
[The  learned  judge  reviewed  the  facts.] 

It  is  admitted  that,  if  the  plaintiff  had  taken  his  ticket  at 
Hammersmith  station  direct,  the  District  Railway  Company 
might  have  been  liable  because  there  would  have  been  ^ 
contract  with  the  company,  but  the  defendants  say  that  he, 
having  used  the  return  part  of  his  ticket  from  Hammersmith 
to  Richmond  which  is  exactly  the  same,  in  its  effect,  as  if 
he  had  taken  a  direct  ticket  (with  the  difference  simply  of  a 
small  reduction  in  price  in  consequence  of  its  being  a  return 
ticket),  they  are  not  liable  because  the  original  contract  be- 
ing with  the  South  Western  Railway  Company  that  con- 
tract remains  to  fix  the  South  Western  Railway  Company 
"with  the  liability  and  exempts  the  District  Railway.  6ut  I 
am  of  opinion  that,  whatever  may  be  the  liability  of  the 
South  Western  Company,  on  which  I  pronounce  no  judg- 
ment, here  the  Metropolitan  District  Company  are  not  ex- 
enopted.  First,  because  they  have  invited  or  knowingly 
permitted  the  plaintiff  to  enter  their  carriage,  and  by  that 
alone  they,  as  I  think,  undertook  to  carry  him  safely  and 
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flicable  to  succeeding  similar,  though  not  identical,  cases, 
t  seems  to  me  that  the  general  principle  to  be  deduced 
from  these  cases  is,  that  where  in  a  mercantile  contract  of 
purchase  and  sale  of  goods  to  be  delivered  and  accepted  the 
terms  of  the  contmct  allow  the  delivery  to  be  by  successive 
deliveries,  the  failure  of  the  seller  or  buyer  to  fulfil  his  part 
in  any  one  or  more  of  those  deliveries  does  not  absolve  the 
other  party  from  the  duty  of  tendering  or  accepting  in  the 
case  of  other  subsequent  deliveries,  although  the  contract 
was  for  the  purchase  and  sale  of  a  specified  quantity  of 
goods,  and  although  the  failure  of  the  party  suing  as  to  one 
or  more  deliveries  was  incurable,  in  the  sense  that  he  never 
could  fulfil  his  undertaking  to  accept  or  deliver  the  whole 
257]  of  the  specified  quantity.  The  reasons  *given  are 
that  such  a  breach  by  the  party  suing  is  a  breach  of  only  a 
part  of  the  consideration  moving  from  him ;  that  such  a 
breach  can  be  compensated  in  damages  without  any  neces- 
sity for  annulling  the  whole  contract;  that  the  true  con- 
struction of  such  contracts  is  that  it  is  not  a  condition 
precedent  to  the  obligation  to  tender  or  accept  a  part ;  that 
the  other  party  should  have  been  or  should  be  always  ready, 
and  willing,  and  able  to  accept  or  tender  the  whole.  A 
consideration  of  the  mercantile  consequences  of  otherwise 
construing  such  contracts  seems  to  me  to  fortify  the  one 
construction  and  condemn  the  other.  Suppose,  in  the  case 
of  shipments,  the  seller  has  by  contracts  made  abroad  pro- 
vided for  all  the  successive  shipments,  and  has  taken  up 
ships  to  proceed  and  call  for  the  successive  cargoes,  and 
the  first  seller  to  him  fails  to  fulfil  his  contmct,  so  that 
the  first  shipment  fails,  the  purchaser  under  the  main  con- 
tract we  are  discussing  may,  upon  one  construction  sug- 
gested, throw  up  the  whole  contract,  although  he  could  fo 
amply  recompensed  for  the  partial  failure,  and  throw  the 
loss  of  all  the  other  purchases  and  charters  upon  the  seller 
without  any  compensation.  So  if  the  purchaser  has  made 
contracts,  and  fails  to  take  delivery  of  one  parcel,  the  seller, 
although  he  might  be  amply  compensated  for  the  partial 
failure,  would  be  entitled  to  ruin  the  buyer  with  regard  to 
his  forward  contracts  without  any  compensations.  Again, 
suppose  any  one  of  the  ships  lost  after  a  perfectly  good 
shipment  by  several  ships,  either  buyer  or  seller  might  at 
once  cancel  the  whole  contract,  to  the  irreparable  loss  of  the 
other  party,  although  he  himself  might  be  amply  compen- 
sated by  a  payment  in  damages  ;  or  suppose  a  seller  to  send 
all  the  stipulated  quantity  in  one  ship,  and  a  jettison  to 
have  become  inevitable  on  the  voyage,  he  is  to  have  the 
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whole  of  the  remainder  of  the  cargo  left  on  his  hands  with- 
out compensation,  although  the  buyer  might  easiljr  be  com- 
pensated for  the  short  delivery.  These  considerations  show 
that  the  rule  of  construction  adopted  bj^  the  courts  is  as 
sound  on  mercantile  as  it  is  on  legal  considerations,  and  all 
the  considerations,  both  mercantile  and  legal,  apply  as  much 
and  as  fully  to  the  present  contract  as  to  those  cited.  The 
question  of  the  time  or  mode  of  payment  has  nothing  to  do 
with  the  reasoning  for  or  against  either  view ;  moreover,  it 
18  most  important,  in  my  opinion,  that  the  ^construe-  [258 
tion  of  mercantile  contracts  should  be  broad  and  large,  and 
should  not  depend  on  refined  logical  deductions,  or  on  slight 
variations  either  in  the  terms  or  the  conditions  of  each  par- 
ticular contract.  The  contract,  for  instance,  now  before  us 
diflFers  as  to  the  period  and  conditions  of  payment  from  that 
iu  Brandt  v.  Lavyrence  (*),  but  it  differs  very  little  as  to  the 
terms  of  payment  from  the  other  cited  cases.  That  differ- 
ence as  to  the  periods  of  paj'^ment  makes  no  difference  in  the 
reasons  given  for  the  decisions  in  those  cases,  in  which  the 
stipulation  as  to  the  payment  was  not  noticed,  ^mdiin  Brandt 
V.  Lawrence  (*)  it  is  not  even  reported. 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
in  respect  of  twenty  tons,  leaving  the  defendants  to  a  cross 
action  in  respect  of  five  tons. 

Judgm^  affirmed. 

Solicitor  for  plaintiffs :  John  Mae. 

Solicitors  for  defendants :  Hollams^  Son  &  Ooward. 

(»)  1  Q.  B.  D.,  844. 

As    to    the    meaning    of    the  word  knap  «.  Sealey,  14  N.  Y.,  144;  Cabot  «. 

•*  about,"  see  2  Chitty  on  Cont.  (llth  Winsor,  1  Allen,  546  ;  Pingree  v.  Coun- 
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that  this  declaration  could  only  be  sustained  by  proof  of 
a  contract  to  carry  the  plaintiff  and  his  luggage  for  nire  and 
reward  to  be  paid  by  the  plaintiff,  and  that  the  traverse  of 
that  part  of  the  declaration  involves  a  traverse  of  the  pay- 
ment by  the  plaintiff.  I  am  of  opinion  that  there  is  no 
foundation  for  that  proposition.  It  seems  to  me  that  the 
whole  current  of  authorities,  beginning  with  Oovett  v.  Radr 
nidge  {'),  and  ending  with  Pozzi  v.  Shiptoni^)^  establishes 
that  an  action  of  this  sort  is,  in  substance,  not  an  action  of 
contract,  but  an  action  of  tort  against  the  company  as  car- 
riers." That  decision  given  in  the  year  1851,  was  iu  the 
year  1867  thus  referred  to  by  Blackburn,  J.,  delivering  judg- 
ment on  the  case  of  Austin  v.  Qreai  Western  Ry,  Co,i*)\ 
'*  I  think  that  what  was  said  in  the  case  of  MarshaU  v.  Tori, 
Newcastle  and  Berwick  Ry.  Co,  {*)  was  quite  correct.  It 
was  there  laid  down  that  the  right  which  a  passen^r  by 
railway  has  to  be  carried  safely  does  not  depend  on  his  hav- 
ing made  a  contract,  but  that  the  fact  of  his  being  a  passen- 
ger casts  a  duty  on  the  company  to  carry  him  safely." 
Lush,  J.,  and  Shee,  J.,  put  it  upon  contract.  Lush,  J., 
saying,  "I  prefer  to  rest  my  judgment  on  the  ground  of 
contract.  I  think  there  was  a  contfact  to  carry  the  mother 
and  child,  and  that  contract  operated  in  favor  of  each  party. 
The  only  question  is,  whether  the  facts  averred  in  the  plea 
and  found  by  the  jury,  negative  the  existence  of  any  such 
contract  as  I  have  mentioned.  I  think  they  show  that  ther^ 
was  an  undertaking  to  carry  the  plaintiff."  Although  so 
far  basing  his  decision  upon  a  different  ground,  the  learned 
judge  assumes  that  the  undertaking  to  carry  the  i)assenger 
does  in  fact  amount  to  a  contract.  Therefore  I  venture  to 
say  that,  quacungue  via^  either  the  action  will  lie  without 
a  contract  for  which  MarshalV  s  Case  and  Austin^  s  Case  are 
authorities,  or,  if  a  contract  be  necessary,  I  think  there  was 
279]  here  ^evidence,  and  sufficient  evidence  to  go  to  a  jury, 
of  an  undertaking  or  contract  by  the  defendants  to  carry 
for  reward  and  for  their  own  interest,  and  of  permitting  the 
plaintiff  to  go  into  their  railway  carriage  for  tneir  own  pur- 
pose, which  would  be  evidence  of  a  contract.  A  ticket,  al- 
though that  may  be  evidence,  it  is  not  the  sole  and  only 
evidence  of  a  contract.  When  carriers  take  the  passenger 
into  their  carriage,  treat  him  as  a  passenger,  and  probably 
examine  his  ticket,  these  and  other  circumstances  in  this 
case  which  I  need  not  recapitulate,  seem  to  be  ample  evi- 
dence of  a  contract  to  carry  safely.     Austin  v.  Oreat  West- 

(')  8  East,  62.  (*)  Law  Rep.,  2  Q.  B.,  442,  at  p.  445. 

0  9  Ad.  <b  E.,  963.  (<)  11  C.  B.,  656 ;  21  L.  J.  (CJ>.),  84. 
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ern  Ji.  Co.  (*)  goes,  in  some  particulars,  beyond  this  case. 
There  the  company  were  bound  by  their  statute  to  carry 
children  under  three  years  of  age,  when  they  were  accom- 
panied by  their  friends,  free  of  charge,  and  for  children 
above  three  years  of  age  they  were  entitled  to  charge  half 
fare.  The  woman  took  a  child  some  two  months  over  three 
years  of  age  with  her  into  the  carriage.  She  was  not  guilty 
of  any  fraud,  but  ought  to  have  paid  half  fare  for  the  child. 
The  railway  company  were  not  aware  of  the  child's  age  and 
made  no  inquiry,  the  child  was  hurt  by  an  accident  and  an 
action  brought  in  which  the  company  were  held  liable, 
Blackburn,  J.,  giving  the  judgment  already  mentioned, 
Lush  and  Shee,  JJ.,  basing  their  judgments  on  the  contract, 
but  being  also  of  opinion  that  the  company  were  liable  be- 
cause of  their  reception  of  the  child  and  mother  into  the 
carriage.  Tliat  fact  seems  to  have  been  deemed  by  Shee,  J., 
enough  to  constitute  a  contract,  and  in  the  view  of  Black- 
burn, J.,  to  make  the  defendants  liable.  The  peculiarity  of 
the  case  is  that,  the  terms  upon  which  the  railway  company 
undertake  the  contract  were  not  complied  with.  The  com- 
pany's contract  might  have  been  said  to  be  this:  *'If  you 
bring  a  child  under  three  years  of  age  and  pay  your  own 
fare,  we  will  carry  your  child  for  nothing  as  the  statute 
obliges  us  to  do."  But  there  is  no  such  undertaking  to 
carry  a  child  above  three  years  of  age,  and  therefore,  as  far 
as  contract  goes,  if  an  agreement  between  the  parties  is  to  be 
assumed,  there  was  no  agreement,  because  the  railway  com- 
paYiy  not  only  did  not  agree  to  carry  gratis  a  child  above 
three  years  old,  but,  if  they  had  known  the  child  was  above 
three  years  of  age,  they  would  not  have  carried  it  without 
payment.  *Therefore  there  was  no  contract  in  which  [280 
both  parties  were  ad  idem  and  both  agreed,  and  yet  the 
court  neld  that  taking  the  child  into  the.  carriage  and  per- 
mitting him  to  be  there  a  passenger  on  the  railway,  although 
they  had  made  no  express  contract  and  would  not  have 
done  so  had  they  known  the  circumstances,  rendered  them 
as  liable  as  if  there  had  been  a  contract.  I  think  that  is  an 
a  fortiori  case.  In  the  present  case  the  defendants  received 
the  plaintiff  knowingly,  and  the  jury  have  found  that  they 
were  negligent.  I  fail  to  see  how  they  could  have  come  to 
another  conclusion.  It  is  argued  that  the  negligence  was  in 
the  South  Western  Railway  Company  having  the  platform 
too  low.  If  that  be  so,  still  I  do  not  think  that  the  defend- 
ants who,  having  undertaken  to  safely  carry  the  plaintiff, 
brought  him  to  the  platform  which,  as  is  adu^itted,  the^ 

l»)  Law  Rep.,  2  a  B.,  442. 
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knew  was  too  low,  and  let  him  get  out  there  without  warn- 
ing, and  be  hurt,  can  be  allowed  to  say  that  some  other  per- 
son was  in  fault  for  not  making  the  platform  higher.  It 
seems  to  me  that  it  was  the  defendants'  duty  either  to  ar- 
range with  the  South  Western  Company  so  as  to  have  a 
g roper  platform,  or  to  warn  their  passengers  when  they 
new,  as  the  defendants  did,  that  there  was  danger. 
Were  it  necessary  to  decide  this  case  upon  the  question  of 
agency,  the  inclination  of  my  opinion  is  that  the  South 
Western  Company  were,  as  regards  the  plaintiff,  the  agents 
of  the  Metropolitan  District  Company,  and  that  there  was  a 
kind  of  mutual  agency  for  their  mutual  convenience,  each 
company  undertaking  to  act  when  it  was  most  convenient 
for  them  to  issue  tickets  for  their  own  benefit  and  the  benefit 
of  the  South  Western  Company.  I  do  not,  however,  rest 
my  judgment  upon  that,  because  I  think  the  affidavits  do 
not  show  it,  and  there  was  no  evidence  of  it  at  the  trial.  In 
my  opinion,  there  being  no  reason  why  the  verdict  should 
be  disturbed,  this  rule  should  be  discharged. 

Lopes,  J.:  I  also  think  that  this  rule  should  be  dis- 
charged. It  was  difficult  for  me  at  first  to  understand  pre- 
cisely the  meaning  of  the  rule,  but  it  now  seems  that  the 
question  raised  is,  whether  assuming  the  defendants  to  have 
been  negligent,  there  was  sufficient  evidence  of  the  defend- 
ants' liability  to  the  plaintiff,  upon  which  the  jury  could 
281]  reasonably  act.  The  counsel  for  the  defendants 
argued  that  there  was  no  such  evidence  and  no  contract  with 
them.  They  said  that  the  ticket  was  not  taken  from  the 
defendant  company,  but  was  issued  by  the  South  Western 
Company.  This  may  be  so.  It  may  be  that  the  South 
Western  Company  issued  the  ticket  and  that  they  did  not 
issue  the  ticket  as  the  agent  of  the  defendant  company  ;  but 
in  my  view  it  seems  unnecessary  for  the  purposes  of  this 
case  to  decide  that  point.  I  will  assume  in  the  defendants' 
favor  that  no  ticket  was  granted  by  them,  and  that  the 
ticket  issued  was  granted  by  the  South  Western  Company. 
Was  there  not  evidence  before  the  jury  from  which  they 
might  reasonably  infer  an  undertaking  by  the  defendants  to 
carry  the  plaintiff  with  reasonable  care  and  to  deliver  him 
at  his  journey's  end,  and  provide  for  him  reasonable  facili- 
ties for  getting  out  of  that  carriage  ?  What  is  the  evidence  ? 
The  defendants  received  the  plaintiff  into  their  carriage  at 
Hammersmith,  in  point  of  fact  they  invited  him  to  get  into 
it.  The  carriage  in  which  he  travelled  was  under  the  con- 
trol of  the  defendants'  servants.  The  engine  drawing  the 
train  to  which  the  carriage  was  attached  belonged  to  the 
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defendants  and  passed  over  at  least  a  portion  of  the  defend- 
ants' line.  The  defendants  at  Hammersmith  might  and,  in 
fact,  onght  to  have  examined  his  ticket ;  and  if  they  thought 
fit  might  have  prevented  him  going  into  the  carriage  at  all. 
He  proceeded  in  that  train  of  the  defendants  to  Richmond, 
and  there  the  accident  happened.  The  jury  have  found 
that  the  accident  was  caused  oy  the  defendants'  negligence. 

It  seems  to  me  that  there  was  evidence,  and  I  may  say 
abundant  evidence,  on  which  the  jury  were  justified  in  find- 
ing a  contract  by  the  defendants  to  carry  the  plaintiff  with 
reasonable  care  and  to  provide  reasonable,  fair,  and  proper 
facilities  for  his  alighting  from  the  defendants'  carriage 
when  he  arrived  at  Richmond.  But  it  is  said,  if  that  be  so, 
then  the  plaintiff  might  have  two  remedies,  one  against  the 
defendant  company  on  their  implied  contract  or  undertaking 
(I  do  not  think  it  much  matters  whether  we  call  it  a  contract 
or  an  undertaking,  especially  after  the  cases  of  Marshall  v. 
York^  Newcastle  arid  Berwick  Ry,  Co.  (*),  and  Atcstin  v. 
Great  Western  Ry.  Co.  (') ),  the  other  *remedy  against  [282 
the  South  Western  Company  who  issued  the  ticket.  I  can- 
not see  any  diflSculty  in  that.  Take  this  illustration :  rail- 
way A.  issues  tickets  for  railway  A.  and  railway  B.  The 
traffic  is  sometimes  worked  by  carriages  and  servants  be- 
longing to  railway  A.,  and  sometimes  by  carriages  and  ser- 
vants belonging  to  railway  B.  A  passenger  takes  a  ticket 
from  railway  A.  and  gets  into  a  carriage  belonging  to  rail- 
way B.,  drawn  by  railway  B.'s  engines,  and  manned  by  rail- 
way B.'s  servants.  The  passenger  traverses  some  portion 
of  railway  B.'s  line,  an  accident  is  caused  by  the  negligence 
of  railway  B.'s  servants,  and  through  some  defect  in  rail- 
way B.'s  carriages  not  being  properly  adapted  to  the  exigen- 
cies of  the  traffic.  Now,  although  not  necessary  perhaps, 
to  go  that  length  for  the  decision  of  this  case,  I  think  that, 
according  to  the  authorities,  the  passenger  could  sue  either 
railway  A.  or  railway  B.  He  could  sue  railway  A.  on  the 
contract  arising  from  the  ticket  issued  by  the  company  to 
carry  him  the  whole  distance  with  reasonable  care  or  cau- 
tion, or  he  could  sue  railway  B.  as  the  immediate  authors 
of  the  negligence,  on  the  implied  contract  or  undertaking 
which  would  arise  from  his  having  been  received  into  the 
carriage,  or  from  his  having  been  invited  to  go  into  the  car- 
riage of  railway  B.  and  become  a  passenger  on  the  railway. 

Rule  discharged. 

Solicitors  for  plaintiff:  Faithful  &  Owen. 

Solicitors  for  defendants  ;  Baxter  &  Co. 

Q)  11  C.  B.,  665;  21  L.  J.  (C.P.),  84.  («)  Law  Rep.,  2  Q.  B.,  442. 
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As  to  liability  of  carriers  for  injuries  that  its  liability  shall  be  confined  to 

to  goods  by  connecting  carriers,  see  28  loss  or  damage  occurring  on  its  own 

Eng.  R.,  193  note  ;  14  id.,  275-6  note  ;  road  ;  but  the  collection  by  such  con- 

21  id. ,  68  note.  tracting  carrier,  of  fare  in  advance  for 

Where  it  is  necessary  for  a  traveller,  the  entire  journey,  without  agreement 

in  going  from  one  place  to  another,  to  as  to  risks,  renders  it  liable,  on  receipt 

pass  over  the  connecting  lines  of  sev-  of  such  traveller's  baggage,  to  transport 

eral  railroad  companies,  it  is  competent  it  safely  to  the  end  of  the  roate  and 

for  either  company  to  contract  with  there  deliver  it  on  demand  to  such 

him  for  the  transportation  of  himself  owner :   Railroad  Ck>.  «.  Campbell,  36 

and  baggage  the  whole  distance,  or  Ohio  St.  R.,  647. 


[4  Common  Pleas  Division,  288.] 
May  23,  1879. 

283]     Wagstaff  and  Others  v.  Anderson  and  Others. 

Shipping — Charlerparty — Uhjustijlable  itale  of  OooiU  by  Captain  ai  intermediale 
Port — lA ability  of  Skipowfier, 

The  plaintiffs  wishing  to  send  cement  and  stone  from  London  to  Callao,  the  de- 
fendants, on  the  24th  of  June,  wrote  offering  them  **  room  **  for  it  in  the  ship  F.  K. 
Dumas,  and  on  the  25th  of  June  the  defendants  chartered  the  ship  of  the  owners  for 
a  voyage  from  London  to  Callao  by  a  charterparty  providing,  inter  alia^  that  the 
whole  ship  should  be  at  the  disposal  of  the  charterers,  except  the  space  necessary 
for  the  crew  and  stores ;  that  the  master  and  owners  should  give  the  same  attention 
to  the  cargo,  and  in  every  respect  be  responsible  to  all  whom  it  might  concern,  as 
if  the  ship  were  loaded  in  her  berth  by  and  for  the  owners  independently  of  the 
charter  ;  that  the  master  was  to  sign  bills  of  lading  at  any  rate  of  freight  the  char- 
terers might  require  without  prejudice  to  the  charterparty;  that  the  ship  should  be 
addressed  to  the  charterers'  nominees  at  the  port  of  discharge;  and  the  charterers' 
responsibility,  except  for  freight,  was  to  cease  on  the  vessel  Ming  loaded 

On  the  26th  of  June  an  agreement  was  made  between  the  defendants,  "acdnn^  for 
the  owners  "  of  the  ship,  and  the  plaintiffs  that  the  former  should  receive  on  board 
cement  and  stone  at  a  certain  freight  from  London  to  Callao  and  sail  on  a  certain 
date.  Freight  to  be  paid,  one  half  on  signing  bills  of  lading,  and  the  remaioder  on 
final  discharge  at  Callao. 

The  cement  and  stone  were  shipped,  half  freight  was  paid,  and  the  master  si^ed 
bills  of  lading  making  the  other  half  payable  at  Callao ;  and  the  ship  sailed,  bat 
being  damaged  by  bad  weather  put  into  an  intermediate  port  where  she  was  con- 
demned, and  the  captain  sold  the  plaintiffs'  goods,  believing  that  he  was  unable  to 
forward  them. 

The  plaintiffs  having  sued  the  defendants  for  the  value,  the  jury  found  that  the 
sale  was  not  justified  : 

Held,  that  the  captain,  in  selling  the  goods,  was  not  acting  as  the  servant  or  agent 
of  the  defendants,  and  they  were  therefore  not  liable  for  the  conversion. 

Further  consideration.  Action  to  recover  damages  for 
the  non-delivery  and  wrongful  sale  and  conversion  of  goods 
shipped  by  the  plaintiflPa  on  board  a  vessel  which  the  de- 
fendants had  chartered. 

The  proceedings,  facts,  and  arguments  are  sufficiently 
stated  in  the  judgment. 

Watkin  Williams,  Q.C.  {Hannen,  with  him),  for  the 
plaintiffs,  cited  in  addition  to  the  cases  mentioned  in  the 
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jadgment,  Mitcheson  v.  Oliver  (') ;  Shipton  v.  Thornton  (*) ; 
Acatos  V.  Burns  {*). 

^Cohen,  Q.C.  {Butt,  Q.C,  and7.ai^/a^7^^  withhim),  [284 
for  the  defendants,  cited  the  following  additional  authorities : 
Sandeman  v.  8(ytj/rr  (*) ;  Oilkison  v.  Middleton  (*) ;  Macli- 
lachlan  on  Shipping,  2d  ed.,  p.  387;  Lloyd  v.  Ouiberti^) ; 
Hunter  v.  Prinsep  (') ;  Wilson  v.  Dickson  (") ;  ?^Ac  Oratitu- 
dine  (*) ;  Notara  v.  Henderson  (") ;  Quarman  v.  Burnett  ('*) ; 
7b6m  V.  7%d  Qtc€en{'^) ;  Hingston  v.  Tr(?7idZ^(") ;  Trorson  v. 
Dent{''). 

In  reply,  Doolan  v.  Midland  Ry.  Co,  (") ;  Hayn  v.  Oz^ZZz- 
/or<?  (")  were  referred  to. 

C^r.  atZz).  ^z^ZZ. 

May  23.  Denman,  J.:  The  plaintiffs  in  this  case  were 
the  well  known  contractors  Messrs.  Brassey  &  Co.,  and  they 
sued  for  the  value  of  a  cargo  of  stone  and  cement  which 
had  been  shipped  on  board  the  ship  F.  K.  Dumas,  in  London, 
for  Callao,  and  sold  in  Monte  Video  under  the  circumstances 
afterwards  mentioned.  The  defendants  were  charterers  of 
the  ship  under  a  charterparty  of  the  25th  of  June,  1872, 
which,  amongst  other  things,  provided  as  follows :  It  was 
agreed  between  the  master  on  the  part  of  owners  of  the  good 
ship  F.  K.  Dumas  and  the  defendants  that  the  ship  should 
perform  a  voyage  from  London  to  Callao  ;  that  she  should 
be  maintained  in  her  class  by  the  owners  while  under  the 
charter ;  that  she  should  receive  on  board  at  such  loading 
berth  as  the  charterers  might  appoint,  all  such  lawful 
goods  ae  might  be  required ;  that  the  whole  ship  should 
be  at  the  disposal  of  the  charterers  for  the  conveyance  of 
goods,  except  the  space  necessary  for  the  crew  and  stores ; 
that  the  master  and  owners  should  give  the  same  atten- 
tion to  the  cargo,  and  in  every  respect  be  and  remain 
responsible  to  all  whom  it  might  concern  as  if  the  ship 
were  loaded  in  her  berth  by  and  for  the  owners  indepen- 
dently of  the  charter ;  that  the  master  was  to  sign  bills  of 
lading  at  any  rate  of  freight  the  charterers  might  require, 
without  prejudice  to  *the  charterparty;  that  the  ship  [285 
should  be  addressed  to  the  charterers'  nominees  at  the  port 

0)  6  E.  A  B.,  419.  (»)  8  Chr.  Rob.,  240. 

(»)  9  Ad.  A  E.,  814.  (»»)  Law  Rep.,  7  Q.  B.,  226  ;  1  Eng.  R., 

(»)  8  Ex.  D.,  282.  269. 

(*)  Lifw  Rep.,  2  Q.  B.,  86.  (")  6  M.  A  W.,  499. 
(»)  2  C.  B.  (N.S.),  184;  26  L.  J.  (CJP.),        (")  38  L.  J.  (C.P.),  199,  at  p.  204. 

209.  (!»)  1  Q.  B.  D.,  867;  16  Eng.  R.,  406. 

(•)  Law  Rep..  1  a  B.,  116.  (»^)  8  Moo.  P.  C,  419. 

(')  10  East,  378.  (»)  2  App.  Gas.,  792;  21  Eng.  R.,  48. 


(«)  2  Stark.',  1 ;  2  B.  A  Aid.,  2.  (»•)  3  C.  p!  D.,  410;  ante,  p.  269 
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of  discharge;  that  the  ship,  being  loaded,  should  proceed 
to  Callao  and  deliver  the  carfi:o  agreeably  to  bills  of  lading 
in  the  usual  and  customary  manner,  the  act  of  God,  &c., 
excepted ;  the  total  freight  to  be  paid  for  the  use  and  hire 
of  the  ship  was  agreed  at  the  sum  of  £2,500,  to  be  paid  as 
follows,  against  captain's  order,  viz.,  by  charterers'  accept- 
ance payable  at  ninety  days  from  the  ship's  final  sailing 
from  bFravesend,  or  in  cash  at  5  per  cent,  discount  at  cap- 
tain's option ;  but  the  owners  were  to  accept  in  satisfaction 
of  freight  all  bills  of  lading  bearing  freight  payable  abroad, 
not  exceeding  one-third  of  the  amount  of  charter ;  and  the 
charterers'  responsibility,  except  for  freight,  was  to  cease 
on  the  vessel  being  loaded. 

On  the  26th  of  June,  the  defendants  Moss  &  Mitchell 
(whose  acts  it  was  admitted  were  binding  upon  the  other 
defendants  as  well  as  themselves)  entered  into  the  agreement 
with  the  plaintiffs  set  out  in  the  statement  of  claim,  as  fol- 
lows :  "  It  is  this  day  mutually  agreed  between  Messrs. 
Moss  &  Mitchell,  acting /or  the  owners  of  the  F.  K,  Duraas^ 
and  [the  plaintiffs],  that  thefoTTner  shall  receive  on  board 
in  the  Loudon  Docks  1,000  tons  of  cement  in  casks  and  atone 
in  blocks,  at  the  rate  of  30^.  per  ton  freight  from  London  to 
Callao ;  the  ship  to  receive  the  cement,  &c.,  about  26th  July 
and  to  sail  about  25th  August.  The  barges  as  they  come 
alongside  shall  be  immediately  discharged,  or  Moss  &  Mitch- 
ell undertake  to  pay  demurrage  on  barges.  The  cargo  to 
be  received  at  Callao  as  customary.  Freight  to  be  paid,  one 
half  on  signing  bills  of  lading,  less  two  months'  discount  at 
5  per  cent,  per  annum,  and  the  remainder  on  final  discharge 
at  Callao.  Penalty  for  non-performance  of  this  agreement, 
£1,500." 

Before  entering  into  the  charterparty  of  the  26th  of  June, 
the  defendants  had  written  to  Messrs.  Smith,  Sundries  & 
Co.,  the  plaintiffs'  brokers,  on  the  24th  of  June,  offering 
'*room"  in  the  ship  F.  K.  Dumas  to  Callao  for  750  tons  of 
cement  and  250  tons  of  stone  at  the  same  rate  as  that  men- 
tioned in  the  agreement  of  the  26th. 

About  1,000  tons  of  stone  and  cement  were  shipped,  and 
the  vessel  sailed  in  due  course.  Before  sailing,  viz.,  on  the 
29th  of  August,  1872,  the  master  signed  bills  of  lading  for 
286]  the  cement  *and  stone,  "to  be  delivered  at  Callao, 
the  act  of  God  excepted,  unto  order  or  to  plaintiffs'  assigns, 
on  paying  freight  for  the  goods  £786  17^.  AdV 

£780  6^.  \d.  (the  half  freight,  minus  the  discount  of  5  per 
cent,  for  two  months)  was  paid  by  the  plaintiffs  to  the  de- 
fendants before  the  ship  sailed,  leaving  the  residue,  which 
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.m. 

was  the  sum  mentioned  in  the  bill  of  lading,  to  be  paid  at 
Callao. 

The  vessel,  having  sailed,  met  with  bad  weather  abont  the 
30th  of  October,  and  was  obliged  to  put  into  Monte  Video. 
A  survey  took  place,  and  on  the  4th  of  December  the  cargo 
was  discharged  by  order  of  the  surveyors,  and  the  stone  and 
cement  were  landed  and  warehoused.  The  ship  was  con- 
demned on  the  17th  of  January,  1873 ;  and  it  was  admitted 
that  she  was  properly  condemned.  A  portion  of  the  cargo 
was  sent  on  to  Callao  in  other  vessels ;  but  the  master,  hav- 
ing made  inquiry  as  to  the  possibility  of  obtaining  vessels  to 
carry  on  the  stone  and  cement,  without  communicating  with 
the  plaintiffs,  sold  the  cement  on  the  7th  of  February,  and 
the  stone  on  the  28th. 

It  was  agreed  at  the  trial  that  the  only  questions  for  the 
jury  were, — first,  whether  the  sale  was  justified, — and  sec- 
ondly, the  amount  of  damages ;  and  that,  if  any  other  ques- 
tion of  fact  remained,  it  should  be  disposed  of  by  me  after 
argument  on  further  consideration.  The  jury  found  that 
the  master  was  not  justified  in  selling,  and  assessed  the  dam- 
ages at  £1,445,  and  said  that  if  they  were  entitled  to  give 
interest  from  the  date  of  the  sale  until  the  time  of  the  ver- 
dict, they  should  do  so.  The  £1,445  was  the  value  of  the 
goods  at  the  time  of  sale ;  and  I  think  that,  if  the  plaintiffs 
were  entitled  to  recover,  they  were  entitled  also  to  the  5  per 
cent,  (that  is,  to  £450)  as  fair  damages  for  the  conversion, 
according  to  the  principle  explained  in  British  Columbia 
'&tiomill  Co.  V.  Nettleship  ('). 

The  defendants  proposed  at  the  trial  to  give  evidence  of  a 
custom  that  loading  brokers  are  not  liable  after  the  goods 
are  received  on  board ;  and  it  was  agreed  that,  if  I  should 
be  of  opinion  that  evidence  of  such  a  custom  would  be  ad- 
missible, I  should  before  giving  judgment,  either  take  fur- 
ther evidence  as  to  the  existence  of  such  a  custom  myself, 
or  appoint  some  one  to  *report  to  me  after  taking  [287 
evidence  thereon.  This  contention  was  not  seriously  pressed 
in  the  argument  on  further  consideration  ;  and  I  remain  of 
the  opinion  I  expressed  at  the  trial,  that  such  evidence  was 
not  admissible,  and  that  the  case  must  be  decided  according 
to  the  view  to  be  taken  of  the  relation  between  the  parties, 
to  be  gathered  from  the  documents  in  the  case,  and  of  the 
proper  inferences  to  be  drawn  from  the  facts  proved  at  the 
trial. 

The  defendants'  counsel  at  the  trial  put  in  a  great  many 
documents  to  show  that  the  plaintiffs  were  for  many  weeks 

Q)  Law  Rep.,  8  C.  P.,  507,  610. 
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in  correspondence  with  Smith,  Sundries  &  Co.  about  tbeir 
claim  upon  the  underwriters  in  respect  of  the  stone  and 
cement  in  question  :  but  I  lay  no  stress  upon  this  evidence, 
as  it  might  well  be  that  the  plaintiffs,  or  Smith,  Sundries  & 
Co.,  might  be  doubtful  as  to  their  rights  in  a  case  of  thisde- 
scription ;  and  the  only  real  question  in  the  case  is,  whether, 
■under  the  circumstances  which  have  occurred,  they  were 
entitled  to  sue  the  defendants  for  the  unjustifiable  sale  of 
their  goods  by  the  master,  or  whether  the  master  alone  or 
the  shipowner  was  the  proper  person  to  sue,  which  depends, 
not  upon  what  the  plaintiffs  or  Smith,  Sundries  &  Co.  after- 
wards thought,  but  upon  what  was  the  relation  of  the  mas- 
ter to  the  defendants  at  the  time  of  the  sale. 

The  case  was  argued  very  fully  and  very  powerfully  be- 
fore me,  and  a  great  number  of  authorities  were  cited,  many 
of  which,  however,  it  is  unnecessary  to  consider,  upon  the 
view  I  take  of  the  relation  between  the  parties  in  this  case. 
On  the  part  of  the  plaintiffs  it  was  contended  that,  though 
the  charterparty  oi  the  25th  of  June  did  not  amount  to  an 
actual  demise  of  the  ship,  yet,  inasmuch  as  the  defendants 
had  hired  the  exclusive  use  of  the  ship,  they  were  practically 
the  owners  of  the  ship  for  the  voyage,  and  that  the  words 
in  the  contract  of  the  26th  of  June,  *' acting  for  the  owners 
of"  the  ship,  meant  "acting  for  the  defendants,"  and  that 
the  contract  of  the  26th  therefore,  coupled  with  the  bill  of 
lading,  amounted  to  a  contract  between  the  plaintiffs  as  ship- 
pers of  the  goods  and  the  defendants  as  carriers  from  Lon- 
don taCallao ;  and  that  the  master  in  selling  the  goods  acted 
as  the  servant  or  agent  of  the  defendants,  and  they  were 
therefore  responsible  for  his  acts.  It  was  contended  that, 
inasmuch  as  the  master,  though  the  sale  itself  was  unjasti- 
288]  fiable,  was  acting  within  the  general  *scope  of  his  au- 
thority as  agent  for  the  defendants,  and  inasmuch  as  there 
are  certain  cases  in  which  a  sale  of  the  cargo  is  justifiable, 
therefore  the  sale,  though  unjustifiable  in  the  particalar 
case,  was  one  for  which  the  defendants  were  liable  upon  the 
principle  acted  upon  in  Embank  v.  Nutting  {^)  and  other 
cases. 

For  the  defendants  it  was  contended  that  the  contract  be- 
tween the  parties  was  not  a  contract  for  carriage,  but  only 
an  agreement  on  the  part  of  the  defendants  that  the  goods 
should  be  received  on  board  the  ship,  and  that  room  for  them 
should  there  be  found,  so  that  they  might  be  the  subject  of 
a  bill  of  lading  to  be  signed  by  the  captain  on  behalf  of  the 
owners  of  the  ship,  without  any  undertaking  on  the  part  of 

0)  7  C.  B.,  797. 
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defendants  m  relatioD  to  the  actual  conveyance  of  the  goods 
or  the  dealing  with  them  on  the  voyage  between  London 
and  Callao.  It  was  also  contended  that  even  the  shipowner 
would  not  be  liable  for  the  unjustifiable  sale  of  the  goods 
by  the  master,  and  that,  even  if  the  master  was  the  agent  of 
the  defendants  for  some  purposes  in  dealing  with  the  goods 
at  Monte  Video,  he  was  not  acting  as  their  agent  in  selling 
them  so  as  to  make  them  liable  for  his  act. 

To  this  it  was  answered  that,  looking  at  the  conduct  of  all 
parties,  it  ought  to  be  held  as  a  fact,  or  concluded  from  the 
facts,  that  the  master  was  throughout  acting  for  the  defend- 
ants, both  in  carrying  and  in  dealing  with  the  goods  at  Monte 
Video  ;  and  stress  was  laid  upon  the  fact  that  what  he  had 
done  was  done  in  the  interests  of  the  defendants,  and  had  to 
sonae  extent  been  recognized  by  them  as  an  act  done  for  their 
benefit.  It  was  agreed  that  I  should  draw  any  inferences  of 
fact  or  find  any  question  of  fact  not  found  by  the  jury;  and  it 
was  suggested  that  it  might  be  a  question  of  fact  whether  the 
master  signed  the  bills  of  lading  as  agent  for  the  defendants 
or  the  shipowners.  If  this  be  a  question  of  fact  for  me,  I  find 
it  for  the  defendants ;  and  I  am  of  opinion  that,  notwith- 
standing the  interest  the  defendants  had  in  the  due  prose- 
cation  of  the  voyage  and  conveyance  of  the  goods  to  their 
destination,  the  master  in  selling  the  goods  was  not  acting 
as  the  servant  or  agent  of  the  defendants  either  in  law  or  in 
fact.  Looking  at  the  letter  of  the  24th  of  June,  1872,  which 
is  headed  in  print,  '*  Messrs.  Moss,  Mitchell  &  Co.,  Ship  and 
Insurance  Brokers,"  and  sent  to  Smith,  *Sundries  &  [289 
Co.,  the  plaintiffs'  brokers  (in  which  they  merely  offer 
''  room"  in  the  ship  F.  K.  Dumas  at  certain  rates  of  freight), 
and  at  the  terms  oi  the  letter  of  the  26th  of  June  constituting 
the  contract  between  the  plaintiffs  and  the  defendants,  I  do 
not  think  that  the  latter  document  binds  the  defendants  to 
any  of  the  terms  of  the  bill  of  lading  so  far  as  relates  to  the 
carriage  of  the  goods  or  the  duty  of  the  master  after  the 
goods  are  once  received  on  board.  It  appears  to  me  that  it 
merely  amounts  to  a  contract  that  the  owners  of  the  ship 
shall  receive  the  goods  on  board  and  enter  into  contracts  by 
bills  of  lading  to  carry  them  at  certain  rates  of  freight, 
and  that  the  ship  shall  sail  on  or  about  a  certain  day  named, 
and  that  the  defendants  will  pay  certain  demurrage  if  the 
barges  are  delayed.  All  the  other  stipulations  are  on  the 
part  of  the  plaintiffs,  who  are  left  to  make  their  own  con- 
tract with  the  shipowners  through  the  master  for  the  car- 
riage of  the  goods,  and  who  in  fact  did  take  bills  of  lading 
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in  the  ordinary  form  from  the  master,  not  purporting  to  act 
in  any  other  capacity  than  as  master  of  the  ship. 

If  1  am  right  in  the  above  view  of  the  case,  it  follows  that, 
inasmuch  as  the  master  was  not  the  agent  or  servant  of  the 
defendants  at  all,  except  to  receive  the  goods  on  board  and 
to  sign  bills  of  lading  which  should  be  binding  on  his  own- 
ers as  to  the  carriage  of  the  goods,  the  defendants  cannot  be 
held  liable  for  the  conversion  of  the  goods  at  Monte  Video. 

It  was  argued  for  the  plaintiffs,  that,  by  the  very  fact  of 
having  entered  into  a  charter  such  as  that  of  the  26th  of 
June,  the  defendants  became  the  virtual  owners  of  the 
ship  for  the  vovage ;  and  the  cases  of  Newhery  v.  Colmn  (*), 
Major  V.  WAive  {*),  Marqtcand  v.  Banner  ("),  and  Schuster 
v.  APKellar  (*),  were  relied  upon ;  and  it  was  argued  from 
thence  that  the  master  became  the  agent  of  the  charterers 
for  arranging  all  matters  relating  to  the  carrying  on  or  not 
carrying  on  the  goods,  even  to  the  extent  of  selling  them, 
if  necessary.  But  it  appears  to  me  that  the  verv  terms  of 
the  charterparty  in  this  case  are  against  any  such  liability 
on  the  part  of  the  charterers ;  for  the  responsibility  of  the 
master  and  owners  '*  to  all  whom  it  may  concern"  for  proper 
290]  attention  to  the  cargo  is  *expresslv  reserved  by  the 
charterparty;  and'  it  is  provided  that  the  charterers'  re- 
sponsibility under  it,  except  for  freight,  shall  cease  on  the 
vessel  being  loaded. 

Such  being  my  opinion  as  to  the  relation  created  between 
the  plaintiffs  and  defendants  in  this  case,  it  becomes  un- 
necessary to  consider  the  question  whether  the  defendants 
would  be  liable  on  the  ground  that  the  sale,  being  within 
the  general  scope  of  the  master's  authority,  was  binding 
on  the  shipowners.  The  defendants  in  my  opinion  never 
agreed  to  occupy  the  position  of  shipowners  so  as  to  be  re- 
sponsible for  the  master's  acts  after  the  ship  had  sailed  and 
before  the  completion  of  the  voyage,  but  left  the  plaintiffs' 
rights  to  be  wholly  regulated  by  the  bills  of  lading,  except 
in  the  particulars  above  explained. 

I  therefore  give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  Parker  &  Co. 

Solicitors  for  defendants :  BoUamSj  Son  <6  Coward. 

(»)  1  a.  &  F.,  288,  per  LordTenterden.  (*)  6  E.  <k  B.,  288. 

(*)  7  C.  &  P..  41.  (*)  7  E.  <k  B.,  704,  724. 
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Mays,  1879. 

*ScABAMANGA  V.  Stamp  and  Another.         [316 

ShippiTig— Deviation — Charlerpavty, 

A  deviation  for  the  purpose  of  saving  life  is  justifiable,  but  not  a  deviation  for  the 
mere  purpose  of  sa^dng  property. 

The  defendants'  ship  was  chartered  by  the  plaintiffs  to  carry  a  cargo  of  wheat  from 
CroDstadi  to  the  Mediterranean,  the  usual  perils  of  the  sea  excepted.  Whilst  on  her 
voyage  she  sighted  and  went  to  the  assistance  of  a  vessel  in  distress,  called  the  Arion, 
and  the  master  in  consideration  of  £1,000  agreed  to  tow  her  into  the  Texel,  which 
was  out  of  his  direct  course.  Whilst  so  doing,  the  defendants'  vessel  was  stranded, 
and  ultimately  (with  her  carg^)  was  totally  lost. 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the  jury  found  that  it 
was  not  reasonably  necessary  to  take  the  Arion  to  the  Tezel  in  order  to  save  the  lives 
of  those  on  board  her ;  but  that  it  was  reasonably  necessary  to  do  so  in  order  to  save 
her  and  her  cargo : 

Held,  that  the  deviation  was  .unjustifiable,  and  consequently  that  the  plaintiffs 
were  entitled  to  recover  against  the  owners  the  value  of  the  cargo. 

Action  on  a  charterparty,  by  the  freighters  of  cargo 
against  the  owners  of  the  vessel  for  the  loss  of  the  cargo  un- 
der the  circumstances  set  out  in  the  judgment. 

The  cause  was  tried  before  Lindlejr,  J.,  at  the  last  Easter 
Sittings,  and  was  argued  upon  motion  for  judgment  in  the 
same  sitting  by 

Butt,  Q.C.,  J.  C.  MatTiew^  and  Lodge,  for  the  plaintiff, 
and  by  Cohen,  Q.C.,  Herschell^  Q.C.,  and  F,  0.  Crumpy  for 
the  defendants.  The  authorities  cited  are  all  commented 
upon  in  the  judgment. 

Cur.  adv.  vuU. 

Ljndley,  J.,  delivered  judgment,  as  follows  : 
This  was  an  action  brought  on  a  charterparty,  by  the 
freighters  of  a  cargo  of  wheat  against  the  owners  of  the 
steamship  Olympias,  for  the  loss  or  the  cargo.  By  the  terms 
of  the  charterparty  the  Olympias  was  to  proceed  with  the 
wheat  on  board  from  Cronstadt  to  the  Mediterranean.  The 
excepted  perils  were  the  usual  perils  of  the  sea.  The  Olym- 
pias left  Cronstadt  on  the  21st  of  November,  1877;  she 
Eassed  the  Skager  Rak  on  the  38th  ;  on  the  80th,  whilst  in 
er  proper  course,  she  sighted  and  went  to  the  assistance  of 
another  ship  in  distress,  called  the  Arion  ;  and  on  the  same 
*day  the  master  of  the  Olympias  entered  into  an  [317 
agreement  to  tow  the  Arion  to  the  Texel  for  a  sum  of  £1,000. 
In  pursuance  of  this  agreement,  the  Olympias  took  the  Arion 
in  tow,  and  proceeded  with  her  towards  the  Dutch  coast. 
On  the  night  of  the  2d  of  December,  1877,  the  Olympias  got 


558  COMMON  PLEAS  DIVISION.  pTol.  IT. 

1879  Scaramanga  v.  Stamp. 

ashore  near  the  Terschelling  Light,  and  she  and  her  cargo 
>vere  ultimately  lost ;  and  it  is  for  this  loss  of  cargo  that  the 
plaintiffs  sue  the  defendants. 

Inasmuch  as  the  loss  was  caused  proximately  by  perils 
of  the  sea,  and  by  the  terms  of  the  charterparty  the  defend- 
ants are  exempted  from  liability  for  loss  occasioned  by  snch 
perils,  it  was  incumbent  on  the  plaintiffs  to  prove  the  exist- 
ence of  circumstances  which  deprive  the  defendants  of  the 
benefit  of  this  exemption.  The  plaintiffs  accordingly  relied 
on  two  grounds  as  sufficient  for  this  purpose. 

First,  they  contended  that  the  loss  of  the  ship  and  cargo 
was  really  attributable  to  the  negligence  of  the  master  of 
the  Olympias.  If  this  proposition  had  been  established,  the 
plaintiffs  would  have  been  entitled  to  succeed ;  for,  it  is 
settled  that,  as  between  a  freighter  of  cargo  and  the  owner 
of  the  ship,  the  latter  is  liable  for  losses  really  attributa- 
ble to  the  negligence  of  the  master,  although  immediately 
caused  by  perils  of  the  sea :  OriU  v.  General  Iron  Screw 
Collier  Co.  ('),  and  The  Chasca  (').  The  jury,  however, 
have  decided  this  point  in  favor  of  the  defendants  ;  and, 
for  the  present  at  all  events,  the  verdict  must  be  treated  as 
conclusive. 

Secondly,  the  plaintiffs  contended  that  the  Olympias 
deviated  from  her  course,  and  that,  as  the  loss  occurred 
after  such  deviation,  the  plaintiffs  were  entitled  to  recover, 
whether  there  was  negligence  on  the  part  of  the  master  or 
not,  and  whether  the  deviation  was  or  was  not  the  cause  of 
the  loss  of  the  cargo. 

The  fact  of  deviation  was  hardly  open  to  serious  contro- 
versy, in  the  face  of  the  evidence  adduced  at  the  trial,  and 
especially  of  the  captain's  agreement  of  the  30th  of  Novem- 
ber, and  his  own  letter  of  the  4th  of  December,  1877,  in 
which  he  said,  in  effect,  that  he  should  not  have  been  where 
he  was  had  it  not  been  for  the  agreement.  It  is  true  that 
there  was  great  conflict  of  testimony  as  to  the  proper  course 
of  the  Olympias  from  the  Hohlmen  Light,  on  the  Danish 
318]  *coast,  to  the  English  Channel, — one  set  of  witnesses 
saying  that  she  ought  not  to  have  gone  near  the  Texel,  bat 
should  have  made  for  Orfordness  Light ;  and  the  other  set 
saying  that  she  should  have  sighted  the  Texel  Light,  and 
then  made  for  the  channel  between  the  Hinder  and  Galloper 
Light-ships.  But,  notwithstanding  this  difference  of  opin- 
ion, none  of  the  defendants'  witnesses  went  the  length  of 
saying  that  there  was  no  deviation  on  the  part  of  the  Olym- 

(»)  Law  Rep.,  1  C.  P.,  600 ;  Law  Rep.,  8  C.  P.,  476. 
O  Law  Rep.,  4  Ad.  A  E.,  446. 
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pias  ;  and  it  appeared  to  me  that  there  was  so  little  real  con- 
troversy on  this  point  that  I  did  not  think  it  necessary  to 
frame  a  distinct  question  as  to  the  fact  of  deviation,  to  be 
answered  by  the  jury. 

The  fact  of  deviation  therefore  being  established,  it  fol- 
lows that  the  plaintiffs  are  entitled  to  succeed,  unless  the 
deviation  took  place  under  such  circumstances  as  rendered 
it  justifiable,  see  Davis  v.  Oarr€tt{'),  which  shows  that  the 
plaintififs  need  not  prove  that  the  deviation  caused  the  loss. 

The  defendants,  however,  contended  that  the  Olympias 
was  justified  in  deviating,  inasmuch  as  she  deviated  solely 
in  order  to  assist  a  ship  in  distress,  and  what  she  did  was 
reasonable  to  save  life.  That  the  Arion  was  in  distress,  and 
in  fact  in  imminent  danger,  was  hardly,  if  at  all,  disputed : 
but,  in  answer  to  questions  put  to  the  jury,  they  found,— 
first,  that  it  was  not  reasonably  necessary  to  take  the  Arion 
to  the  Texel,  in  order  to  save  the  lives  of  those  on  board 
her ;  but, — secondly,  that  it  was  reasonably  necessary  so  to 
do  in  order  to  save  her  and  her  cargo.  Upon  these  findings 
the  plaintiffs  claim  to  be  entitled  to  the  judgment  of  the 
court ;  and  I  am  of  opinion  that  they  are  so  entitled. 

On  grounds  of  humanity,  it  may  be  taken  as  established 
that  a  master  of  a  ship  is  at  liberty  to  deviate  from  his  course 
in  order  to  save,  and  so  far  as  may  be  necessary  to  save,  per- 
sons found  by  him,  when  prosecuting  his  voyage,  to  be  in 
danger  of  their  lives.  There  is  no  temptation  to  abuse  this 
liberty;  for,  salvage  is  not  payable  for  tne  mere  preservation 
of  life ;  and  owners  of  ships,  owners  of  cargo,  and  insurers 
may  well  be  treated  as  impliedly  assenting  to  a  departure 
for  sucli  a  purpose  from  the  contract  not  to  deviate,  which 
although  not  expressed  is  always  implied  in  contracts  of 
affreightment  and  insurance.  The  reasons  for  holding  the 
♦master  justified  in  deviating  to  save  life  are  over-  [319 
whelming.  To  deny  him  this  liberty  would  be  to  shock  the 
moral  sense  of  every  right  minded  person,  and  to  ignore  the 
clear  moral  duty  of  assisting  fellow  creatures  in  distress. 

But,  the  jury  having  negatived  the  necessity  for  deviating 
in  order  to  save  life,  the  defendants  are  driven  to  contend 
that  the  deviation  of  the  Olympias  was  justifiable  inasmuch 
as  it  was  necessary  to  save  the  Arion  and  her  cargo.  No 
authority  was  cited,  nor  indeed  is  any  to  be  found,  in  sup- 
port of  t  his  contention  ;  but  general  i>rinciples  of  expediency 
were  appealed  to,  and  I  therefore  will  shortly  state  why  in 
my  opinion  the  liberty  to  deviate  ought  not  to  be  extended 
to  cases  such  as  I  am  now  considering. 

(')  6  Bing.,  716. 
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The  reasons  in  favor  of  an  extension  of  the  liberty  are  as 
follows :  1.  It  is  for  the  benefit  not  only  of  uninsured  owners 
of  ships  and  cargoes  in  peril,  but  also  of  insurers  of  such  ships 
and  cargoes  that  they  shall  be  saved,  and  that  no  obstacle 
shall  be  thrown  by  judicial  decision  in  the  way  of  those  who 
are  ready  and  willing  to  save  ships  and  cargoes  in  distress. 
2.  The  interest  of  owners  of  ships  and  cargoes  and  their  in- 
surers is  in  fact  the  interest  of  the  public,  and  therefore  it 
is  for  the  interest  of  maritime  commerce  in  general,  and  of 
the  public  in  general,  that  the  masters  of  ships  should  be  at 
liberty  to  succor  other  ships  in  distress,  without  fear  of  loss 
of  freight  or  liability  for  loss  of  cargo  or  loss  of  claims  on 
insurers.  Up  to  a  certain  point,  the  principles  here  sug- 
gested may  be  conceded.  Indeed,  they  are  recognized  by  the 
laws  of  all  civilized  countries.  The  whole  law  of  salvage  is 
based  upon  them ;  for,  salvage  is  awarded  to  those  who, 
being  under  no  obligation  to  exert  themselves  to  save  ships 
and  cargoes  in  pern,  do  so  exert  themselves  successfully. 
The  question  I  have  to  decide  is,  whether  by  the  law  of  this 
country  the  owner  of  a  ship  deviating  to  save  property  is 
exonerated  from  the  ordinary  consequences  of  deviation. 

In  order  to  answer  this  question,  it  will  be  convenient  to 
consider  the  interests  of  the  various  parties  immediately  af- 
fected bv  such  a  deviation.  1.  As  regards  the  mariners,— 
their  rignt  to  salvage  is  a  sufficient  inducement  to  them  to 
succor  ships  in  distress.  2.  The  owner  of  the  succoring  ship 
shares  the  salvage,  and  the  salvage  is  always  proportionate 
320]  to  the  risk  run ;  and  one  *of  the  risks  run  by  the 
owner  of  the  succoring  ship  is,  possible  loss  of  freight,  loss 
of  benefit  of  insurance,  and  possible  liability  for  loss  of 
cargo.  His  remuneration,  therefore,  in  the  shape  of  salvage 
(if  any  is  earned)  indemnifies  him  against  all  risks  incurred 
by  him  by  the  deviation  of  his  ship.  3.  The  owner  of  cargo, 
if  the  cargo  be  lost  after  a  deviation,  has  his  remedy  against 
the  shipowner.  The  owner  of  cargo  has,  therefore,  really  no 
interest  in  the  question  under  discussion,  unless  the  snip- 
owner  be  insolvent,  which  is  too  rare  an  event  to  inflaence  a 
general  rule,  and  which  when  it  occurs  may  be  exception- 
ally dealt  with.  4.  Unless  under  very  special  circumstances, 
the  owner  of  cargo  on  board  the  saving  ship  does  not  share 
salvage  ;  and  it  would  be  most  unjust  to  hold  that  the  risk 
to  his  cargo  might  be  increased  by  salvage  services,  when  he 
obtains  no  benefit  whatever  from  the  salvage  awarded  for 
them.  6.  The  same  observation  applies  to  the  underwriters 
of  the  saving  ship  and  her  cargo.  Their  risk  is  incrt^ased  by 
the  supposed  deviation,  but  they  do  not  share  the  salvage 
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awarded  for  it.  6.  The  interests  of  the  owners  of  the  saved 
ship  and  cargo,  and  of  the  respective  underwriters  thereof, 
are  protected  by  the  inducement  afforded  bv  salvage  to  those 
who  hazard  their  lives  and  ships  to  save  ships  and  cargoes 
in  })eril  of  destruction. 

The  above  considerations  show  that  the  owner  of  the  de- 
viating sliip  is  only  exposed  to  risk  without  remuneration 
when  no  salvage  is  earned:  but,  to  protect  him  in  such  a 
case  at  the  expense  of  owners  of  cargo  and  underwriters,  i.e., 
by  increasing  their  risks  without  even  the  hope  of  remuner- 
ation, would  be  in  the  highest  degree  unjust  to  them.  More- 
over, it  would  be  most  dangerous  to  hold  that  masters  of 
ships  may  for  reward  or  the  hope  of  reward  deviate  with 
impunity  in  order  to  save  property.  Such  a  doctrine  would 
open  wide  the  door  for  the  entrance  of  fraud ;  and  would 
tempt  masters  to  enter  into  secret  agreements  for  their  own 
benefit,  and  to  conceal  them  if  all  went  well,  and,  if  not, 
then  to  set  up  as  an  excuse  for  their  conduct  a  deviation  to 
save  the  property  of  others. 

The  reasons  against  an  extension  of  the  doctrine  of  per- 
mitted deviation  to  save  property  appear  to  me  far  to  out- 
weigh the  reasons  in  its  favor.  To  permit  deviation  to  save 
life  is  an  anomaly,  justified  by  reasons  which  have  no  appli- 
cation whatever  *to  deviation  to  save  property  :  and  [321 
on  principle,  therefore,  I  decline  to  extend  the  doctrine  as 
desired  by  the  defendants.  I  do  this  the  more  readily  as 
the  propriety  of  so  extending  it  has  been  considered  before 
now,  and  been  uniformly  negatived  by  those  who  have  had 
to  consider  it.  I  have,  in  order  to  decide  this  case,  availed 
myself  of  every  assistance  within  my  reach.  Every  text- 
writer  I  have  consul  ted, — including  Arnould,  Phillips,  Kent, 
and  Parsons, — is  in  favor  of  the  conclusion  at  which  I  have 
arrived ;  and  the  reasoning  of  Mr.  Justice  Washington,  in 
Bond  V.  The  Brig  Cora{'\  in  support  of  the  same  view,  ap- 
pears to  me  unanswerable.  Still,  as  this  is  the  first  case  m 
this  country  in  which  the  point  I  have  to  decide  has  arisen 
and  required  a  distinct  decision,  I  have  thought  it  desirable 
to  give  the  reasons  for  my  opinion  at  greater  length  than  I 
should  otherwise  have  done. 

1  was  informed  at  the  trial  that  this  was  in  substance  an 
action  by  underwriters  against  underwriters,  and  that  tfie 
particular  underwriters  who  bring  this  action  are  acting 
.contrary  to  the  views  and  wishes  of  other  persons  in  the 
saine  interest  as  themselves.  Be  it  so:  it  is  nevertheless 
plain  that  all  I  have  to  deal  with  are  the  rights  of  the  plaiu- 

(»)  2  Wash.  C.  C,  80. 

30  Eng.  Rep.  71 
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tiflfs  as  owners  of  cargo  against  the  defendants  as  owners  of 
the  ship  Olympias.  Those  riglits  depend  on  the  charter- 
party  ;  for,  the  bills  of  lading  do  not  vary  from  it,  and  are 
to  the  same  effect.  I  have  nothing  to  do  with  any  policies, 
and  know  nothing  of  their  language.  By  the  charterparty, 
th^e  defendants  became  liable  to  the  plaintiffs  for  the  loss  of 
tlTeir  cargo,  unless  such  loss  was  within  one  of  the  excepted 
perils.  The  excepted  perils,  although  covering  perils  of  the 
sea,  did  not  cover  such  perils,  if  subsequent  to  an  unau- 
thorized deviation:  Davis  y,QarreUi^).  The  deviation  in 
this  case  was  in  my  opinion  unauthorized  ;  and  I  therefore 
give  judgment  for  the  plaintiffs  for  such  a  sum  as  may  be 
found  to  be  due  by  a  referee,  it  having  been  arranged  that 
the  actual  figures  shall  be  referred  to  a  gentleman  to  be 
agreed  upon.  The  costs  of  the  action  must  be  borne  by  the 
defendants. 

Judgment  accordingly. 

Solicitors  for  plaintiffs :    Waltons^  Bubb  &  Walton. 
Solicitors  for  defendants :  Crump  &  Son. 

(»)  6  Bing.,  716. 


[4  Common  Pleas  Divisioii,  822.] 
May  16,  1879. 

322]        *TozEB,  Appellant;  Lake,  Respo'ndent. 

Battardif — Application  for  Summons  by  a  Married  Woman — 86  <£36  Viet,  r.  65,  ml  8,4. 

A  baatardy  order  under  36  &  86  Vict  c.  66,  cannot  be  made  where  the  mother  has 
married  since  the  birth  of  the  child,  and  is  al  the  time  of  the  application  living  with 
her  husband,  although  she  took  out  a  summons  a^inst  the  putative  father  before  her 
marriage,  and  was  i)revented  from  serving  it  by  his  default. 


Bee  22  Eng.  Rep.,  286  note  ;  Guardi-  sumption  against  the  legitimacy  of  the 

ans,  etc.,  'o.  Tompkinson,  postf  p.  585.  wife's  child  :  Egbert  t>.  Green  wait,  44 

Legitimacy  is  presumed,  and  where  Mich.,  245. 
there  has  been  opportunity  for  inter-        A  limited  divorce,  on  the  ground  of 

course    between    husband    and    wife,  desertion,  does  not  rebut  the  presunip- 

within  such  a  period  that  a  child  born  tion  of  legitimacy  of  a  child  of  the  wife 

of  the  wife  may  be  legitimate,   there  who  was  frequently  visited  by  the  hu»- 

must  be  strong  evidence  to  overcome  band.     The  legal  presumption  of  sex- 

the  presumption  and  to  disprove  the  ual  intercourse  must  be  rebutted  br 

fact  of  their  intercourse  :    Egbert  v.  evidence  plainly  showing  non-access  by 

Gi%enwalt,   44  Mich.,  245  ;    Strode  «.  the  husband,  so  that  he  could  not,  in 

Magowan,  2  Bush,   621;    Kleinert  ©.  the  order  of  nature,  be  the  father  of  i be 

Ehlers,  88  Penn.  St.  R.,  439.  child  :  Kleinert  f>,  Ehlers,  39  Penn.  St. 

In  an  action  for  damages  for  crim-  R. ,  489. 
inal  conversation,  the  testimony  of  the        Where  the  legitimacy  of  a  person  is 

husband   and  wife  is  inadmissible    to  in  question,   the    declarations  of   his 

disprove    intercourse    between    them-  mother  are  admissible,  after  her  death, 

selves,  for  the  purpose  of  raising  a  pre-  being  connected  with  the  question  of 
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pedigree ;  if  not  made  poH  litem  mo- 
tam:  Caujolle«.  Ferris,  26  Barb.,  177. 
9  Abb.,  39;J.  23  N.  T.,  90. 

Tilt*  mother  of  a  child,  her  husband 
tilt*  alleged  father  being  dead,  is  a  com- 
pei«'nt  witness  upon  the  question  of 
le«ritimacy. 

Wlien  the  point  in  issue  is  the  legit- 
imacy of  a  child,  evidence  offered  to 
prove  tlie  bad  character  of  the  mother 
for  chastity  during  the  lifetime  of  the 
husband,  and  before  the  birth  of  the 
child,  is  incompetent.  But  evidence 
offered  to  show  her  bad  character  for 
truth,  is  competent:  Warlickr.  White, 
7(i  North  Car.,  175. 

In  Iowa,  on  the  trial  of  an  indict- 
ment for  seduction,  the  infant  alleged 
to  be  the  fruit  thereof,  but  three  months 
old,  cannot  be  offered  in  evidence  to 
corroborate  the  prosecutrix,  by  reason 
of  a  supposed  resemblance  between  the 
child  and  the  defendant:  State  «.  Dan- 
forth.  48  Iowa,  43. 

But  in  State  v.  Smith,  11  Cent.  L.  J., 
54,  a  child  two  years  old  was  allowed 
to  be  exhibited  to  the  jury,  the  court 
distinguishing  the  cases  thus  :  **  The 
defendant  claims  that  any  resemblance, 
if  it  should  be  thought  to  exist  between 
such  a  child  and  a  man  alleged  to  be 
its  father,  is  too  unreliable  to  constitute 
legal  evidence  of  the  alleged  paternity. 
It  is  a  well  known  fact  that  resem- 
blances often  exist  between  persons 
who  are  not  related,  and  are  wanting 
between  persons  who  are.  Still,  what 
is  called  family  resemblance  is  some- 
times so  marked  as  scarcely  to  admit 
of  a  mistake.  We  are  of  the  opinion, 
therefore,  that  a  child  of  the  proper 
age  may  be  exhibited  to  a  jury  as  evi- 
dence of  legal  paternity.  Precisely 
what  should  be  deemed  the  proper  age 
we  need  not  determine.  It  was  held  in 
Slate  t.  Danforth,  48  Iowa,  43,  that  it 
was  error  to  allow  a  child  three  months 
old  to  be  exhibited.  That  case  is  relied 
upon  by  the  defendant  in  this.  But  a 
child  which  is  only  three  mant/is  old  has 
that  peculiar  immaturity  of  features 
which  characterizes  an  infant  during 
the  time  it  is  called  a  babe.  A  child 
tiro  years  old  or  more  has,  to  a  large 
eitent,  put  off  that  .immaturity.  In 
allowing  a  child  of  that  age  to  be  ex- 
hibited, we  think  the  court  did  not 
♦rr,"  e8{)eciallyas  it  instructed  the  jury 
tliat  if  they  did  not  clearly  see  such  re- 
t)enib}upce*    thay  sl;ould  disregard  a)l 


claims  of  resemblance  on  the  part  of 
the  State:  54  Iowa,  104. 

In  the  trial  of  an  action  involving 
the  legitimacy  of  a  child,  who  is  alleged 
to  be  of  mixed  blood,  it  is  not  improper 
to  exhibit  such  child  to  the  jury :  War- 
lick  f?.  White,  70  N.  C,  175. 

On  a  question  of  disputed  paternity, 
evidence  of  personal  resemblance  be- 
tween the  child  and  its  alleged  father 
is  admissible  :  Baget  «.  Baget,  L.  R., 
1  Irish,  309,  311-12. 

Contra:  State  v.  Bowles,  7  Jones 
(N.C.)  Law,  579 ;  U.  S.  «.  Collins,  1 
Cranch,  C.  C,  592. 

The  fact  as  to  whether  or  not  the 
prosecuting  witness  had  become  preg- 
nant by  means  of  sexual  intercourse  had 
by  her  with  others  than  the  defendant, 
and  her  declarations  in  relation  thereto, 
are  immaterial  and  irrelevant  on  the 
trial  of  a  defendant  indicted  for  incest, 
either  for  the  purpose  of  impeaching 
her  testimony  or  for  any  other  purpose: 
Kidwell  V.  State,  68  Ind.,  384. 

Evidence  that  the  complainant,  in  a 
bastardy  process,  had  criminal  inter- 
course with  a  man  other  than  the  re- 
spondent, less  than  seven  and  a  half 
months  before  the  birth  of  her  child, 
is  inadmissible  in  the  absence  of  evi- 
dence that  the  child  was  premature : 
Konan  «.  Dugan,  126  Mass.,  176. 

A  question  propounded  to  the  rela- 
trix,  upon  cross-examination,  in  a  bas- 
tardy proceeding,  as  to  whether  she 
had  stated  to  C.  at  a  certain  time  and 
place,  that  a  person  other  than  the  de- 
fendant had  had  intercourse  with  her, 
but  not  fixing  the  time  of  the  sup- 
posed intercourse  at  such  period  as 
would  make  it  probable  that  such  per- 
son was  the  father  of  the  child,  is  not 
competent,  as  such  witness  could  not 
be  impeached  by  contradicting  her 
statements  upon  matters  immaterial  to 
the  issue.  In  such  case,  a  question 
propounded,  upon  cross-examination, 
to  the  relatrix  as  to  whether  she  had 
stated  to  C.  at  a  certain  time  and  place 
that,  if  anything  ever  happened  to  her, 
she  intended  to  lay  it  on  the  defendant 
as  he  had  plenty  of  money,  is  proper 
to  lay  a  foundation  for  impeachment, 
and  being  asked  on  cross-examination, 
the  defendant  was  not  bound  to  state 
to  the  court  what  answer  he  expected 
to  get  from  the  witness:  Meyncke  v. 
State,  68  Ind..  401. 

In  1^  proceeding  under  thfi  bastardy 
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act,  the  paternity  of  the  child  is  the 
material  fact  to  be  found  by  the  jury; 
and  this  fact  it  must  find  as  upon  evi- 
dence placing  it  beyond  reasonable  doybt. 

Upon  the  evidence  in  this  case,  this 
court  holds  it  impossible  to  determine, 
beyond  a  reasonable  doubt,  whether  B., 
the  plaintiff  in  error,  or  one  X.,  was  the 
the  father  of  the  child,  it  appearing 
from  the  evidence  of  the  prosecutrix 
that  she  had  intercourse  with  X.  about 
two  weeks  after  her  intercourse  with 
B. ,  and  that  the  child  was  bom  within 
thirty-seven  weeks  after  the  earlier 
intercourse,  and  the  judgment  upon  a 
verdict  against  B.  is  reversed  on  that 
ground  :  Baker  v.  State,  47  Wise.,  111. 

In  an  action  for  seduction,  the  woman 
seduced  cannot  be  asked  on  cross-ex- 
amination, for  the  purpose  of  showing 
her  bad  character,  whether  she  had 
not  had  criminal  intercourse  with  other 
men,  nor  for  the  purpose  of  impeach- 
ing her  if  she  deny  it.  Where,  how- 
ever, a  child  is  bom  as  the  result  of 
the  alleged  seduction,  the  question 
whether  or  not  the  defendant  is  the 
father  of  such  child,  is  proper  to  be 
considered  in  assessing  the  damages. 


though  nothing  can  be  assessed  for  its 
maintenance. 

Such  question  must  be  tested  in  the 
same  manner  as  if  the  prosecution  were 
for  bastardy :  and  it  is  competent, 
therefore,  to  i|sk  the  woman  seduced, 
on  cross-examination,  for  the  purpose 
of  showing  the  paternity  of  such  child, 
whether  she  had  sexual  intercourse 
with  any  other  person  than  the  defend- 
ant about  the  time  the  child  was  be- 
gotten: Smith  t>.  Yaryan,  69  Ind.,  445. 

It  is  competent  evidence,  to  prove 
one  the  father  of  a  bastard,  that  aboat 
the  time  of  its  birth  he  asked  a  witness 
whether  he  knew  of  a  nurse  for  the 
child,  if  he  could  make  a  settlement  of 
the  case :  Phillips  v.  Hoyle,  4  Gray, 
568. 

Where  the  defendant,  in  an  indict- 
ment for  procuring  an  abortion,  had 
obtained  from  the  prosecutrix  her 
sworn  certificate  to  the  effect  that  he 
had  not  held  improper  relations  with 
her,  etc.;  held  that  the  certificate, 
when  in  evidence,  on  the  part  of  the 
defendant,  did  not  conclude  the  Com- 
monwealth :  Commonwealth  «.  W.,  3 
Pittsb.  Rep.,  462,  466-7. 


[4  Common  Pleas  Division,  825.] 
May  81,  1879. 

325]  *  *Parry  V.  Smith. 

Negligence — ArHcU  of  Dangerous  Nature — Contractor — Mitfeatance, 

The  defendant,  a  gas-fitter,  was  employed  by  the  plaintiff's  master  to  repair  a 
gas-meter  upon  his  premises,  and  for  the  purpose  of  doing  so  took  away  the  meter 
and  in  lieu  of  it  made  a  temporary  connection  by  means  of  a  flexible  tube  between 
the  inlet  pipe  and  the  pipe  communicating  with  the  house.  The  plaintiff  having 
gone  in  the  ordinary  performance  of  his  duty  with  a  light  into  the  cellar  where  the 
meter  had  been,  gas,  which  had  escaped  by  reason  of  the  InsufiSciency  of  the  con- 
nootliig  tube,  exploded  and  injured  hinu 

Tbi-  jury  fdund  that  the  work  had  been  negligently  done,  and  that  the  injury  to 
the  plaintiff  ]>roceeded  entirely  from  such  negligence: 

JhU^  y\\\\X.  the  defendant  was  liable. 

This  was  an  action  brought  by  the  plaintiff  to  recover 
daniagt  s  for  an  injury  sustained  .by  him  in  consequence 
of  the  alleged  negligence  of  the  defendant  in  doing  work  of 
a  dangerous  character  upon  premises  on  which  tne  plain- 
lifT  was  employed  as  a  servant.  The.  case  was  tried  before 
Lxjpes,  J.,  at  the  London  Sittings  in  1878,  and  was  argued 
upon  further  consideration  in  Hilary  Sittings,  1879,  hy  Fin- 
lay  and  Oore^  for  the  plaintiff,  and  by  Waddy^  Q.C.,  Oppen- 
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heim  and  Bradford^  for  the  defendant.  The  facts  and  the 
armaments  of  counsel  are  very  fully  set  out  in  the  judgment. 

The  following  authorities  were  cited: 

For  the  plaintiflf,— i^arra/i^  v.  Barnes (^)\  Corby  v. 
Hill  (') ;  Oladwell  v.  Stegqall  (*) ;  Martin  v.  Oreat  Indian 
Peninsular  Ry.  Co.  (*) ;  Marshall  v.  YorJc^  Newcastle  and 
Berwick  Ry,  Co.  (*) ;  Oeorge  v.  Skivington  (*) ;  Southcote  v. 
Stanley  (') ;  Rapson  v.  Cubitt  (•). 

For  the  defendant, —  Winteroottom  v.  Wright  (^)\  Long- 
meid  v.  Holliday  {^'')\  Collis  v.  8elden{'^);  Blackmore  v. 
Bristol  and  Exeter  Ry.  Co.  (") ;  Robertson  v.  Fleming  ("), 

Cur.  adv.  mM. 

*May  31.  Lopes,  J.:  This  action  was  brought  by  [326 
the  plaintiff  to  recover  damages  in  the  following  circum- 
stances :  The  plaintiff  was  in  the  employ  of  Messrs.  Moses  & 
Son,  as  one  of  their  housekeepers.  The  defendant  was  a  ^as- 
litter  employed  by  Moses  &  Son  to  repair  a  gas-meter  in  a 
cellar  belonging  to  Moses  &  Son  on  the  premises  where  the 
plaintiff  was  employed.  The  defendant  found  it  necessary 
to  take  away  the  meter  to  repair  it,  and  replaced  it  by  a  tem- 
porary connection  consisting  of  a  flexible  tube,  one  end  of 
which  was  pushed  into  the  inlet  pipe  and  the  other  end  into 
the  pipe  communicating  with  the  house.  The  ends  of  both 
the  pipes  were  bound  round  with  rags  and  string  and  puttied 
up,  and  a  drawer  was  put  under  the  curve  of  the  tube  so  as 
to  support  it  and  take  the  weight  off  the  fastenings.  After 
the  temporary  connection  had  been  so  placed  by  the  defend- 
ant, and  he  had  gone  away,  the  plaintiff,  whose  duty  it  was 
to  turn  on  and  light  the  gas  in  the  cellar,  went  there  for  the 

Surpose  with  a  light.    Directly  the  plaintiff  opened  the  cellar 
cor  an  explosion  took  place,  and  he  was  Knocked  down 
and  seriously  injured. 

There  was  a  large  body  of  evidence  called  on  both  sides ;  the 
plaintiff's  evidence  going  to  show  that  the  mode  of  connection 
was  unsafe;  thedefendant's  that  it  was  safe.  It  was  agreed 
that  the  damages,  if  the  plaintiff  recovered,  should  be  £60. 
I  left  three  questions  to  the  jury, — first,  was  the  defend- 
ant negligent  in  doing  the  work, — secondly,  did  the  acci- 
dent proceed  entirely  from  the  defendant's  negligence, — * 

0)  11  C.  B.  (N.S.),  668 ;  81  L.  J.  (C.P.),  (^)  1  H.  A  N.,  247  ;  26  L.  J.  (Ex.),  889. 

187.  (8)  9  M.  A  W.,  710. 

0  4  C.  B.  (N.S.),  666  ;  27  L.  J.  (C.P.),  (•)  10  M.  A  W.,  109. 

218.  (»o)  6  Ex.,  761 ;  20  L.  J.  (Ex.),  430. 

(»)  6  Bing.  N.  C,  788.  (")  Law  Rep.,  8  C.  P.,  496. 

(*)  Law  Rep.,  8  Ex..  9.  (»)  8  E.  A  B.,  1086;  27  L.  J.  (Q.B.), 

(»)  U  C.  B.,  666 ;  21  L.  J.  (C.P.),  84.  167. 

(•)  Law  Rep.,  6  Ex.,  1.  ('»)  4  Macq.,  167. 


566  COMMON  PLEAS  DIVISION.  [Vol  IV. 

1879  Parry  v.  Smith. 

and,  thirdly,  was  the  plaintiff  also  negligent,  and  was  his 
negligence  such  that  but  for  his  negligence  the  accident 
would  not  have  happened.  I  told  the  jury  that,  if  they 
answered  both  the  rirst  questions  affirmatively,  they  .need 
not  consider  the  third.  The  jury  answered  these  questions  in 
the  affirmative,  and  found  a  verdict  for  the  plaintiff  for  £50. 

Mr.  Waddy  at  the  end  of  the  plaintiff's  evidence  had  sub- 
mitted that  there  was  no  case  for  the  jury.  I  thought  there 
was,  and  did  not  stop  the  case,  but  said  I  would  reserve 
judgment  and  consider  the  points  of  law.  I  also  consented 
to  make  any  amendments  which  might  be  necessary  to  raise 
the  real  question  between  the  parties. 

Subsequently  the  points  of  law  were  argued  before  me. 
327]  M**-  *  waddy  contended,  on  the  part  of  the  defend- 
ant, that  there  was  no  cause  of  action,  unless  there  was 
privity  between  the  plaintiff  and  the  defendant,  or  unless 
what  was  done  by  the  defendant  amounted  to  a  public  nui- 
sance, or  unless  there  had  been  on  the  part  of  the  defendant 
fraud,  misrepresentation,  or  concealment.  It  was  contended 
by  Mr.  Finlay,  on  the  part  of  the  plaintiff,  that  the  action 
would  lie,  because  the  defendant  knew  he  was  dealing  with 
gas,  a  thing  highly  dangerous  in  itself  unless  great  care  and 
caution  were  used  in  its  management :  that  the  plaintiff's 
right  of  action  was  founded,  not  on  contract,  but  on  the 
duty  which  attaches  to  the  use  or  dealing  with  a  thing  in  its 
nature  highly  dangerous  and  likely  to  cause  damage,  un- 
less managed  with  great  care  and  caution. 

I  think  the  plaintiff's  right  of  action  is  founded  on  a  duty 
which  I  believe  attaches  in  every  case  where  a  person  is 
using  or  is  d.ealing  with  a  highly  dangerous  thing,  which, 
unless  managed  with  the  greatest  care,  is  calculated  to  cause 
injury  to  bystanders.  To  support  such  a  right  of  action, 
there  need  be  no  privity  between  the  party  injured  and  him 
by  whose  breach  of  duty  the  injury  is  caused,  nor  any  fraud, 
misrepresentation,  or  concealment;  nor  need  what  is  done 
by  the  defendant  amount  to  a  public  nuisance.  It  is  a  mis- 
feasance independent  of  contract. 

It  is  strange  that  there  is  no  direct  authority  on  the  point. 
A  large  number  of  cases  were  cited,  but  none  of  them  directly 
in  point.  The  case  of  Collis  v.  Selden{')  was  relied  on  by 
Mr.  Waddy  in  argument.  This  was  a  demurrer  to  a  decla- 
ration ;  and  it  was  held  that  the  declaration  was  bad,  be- 
cause it  did  not  disclose  any  duty  by  the  defendant  towards 
the  plaintiff  for  the  breach  of  which  an  action  would  lie. 
Willes,  J.,  in  his  judgment,  seems  to  have  contemplated  an 

(»)  Law  Rep.,  S  C.  P.,  496. 
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action  like  the  present;  for,  he  says:  "The  declaration  is 
not  founded  upon  any  duty  of  the  occupier  to  protect  per- 
sons lawfully  coming  there  against  any  hidden  danger  of 
which  the  defendant  knew  or  ought  to  have  known,  but  is 
founded  on  alleged  carelessness  in  doing  an  act,  viz.,  hang- 
ing a  chandelier.  The  chandelier  is  to  be  regarded  as  mov- 
able property;  and  the  declaration  should  have  shown  either 
that  it  was  a  thing  dangerous  *in  itself  and  likely  [328 
to  do  damage,  or  that  it  was  so  hung  as  to  be  dangerous  to 
persons  frequenting  the  house." 

Hapson  V.  Cubitt{')  is  in  point.  There,  the  defendant,  a 
builder,  was  employed  by  the  committee  of  a  club  to  exe- 
cute certain  alterations  at  the  club  house,  including  the 
preparation  and  fixing  of  gas-fittings.  He  made  a  sub-con- 
tract with  B.,  a  gas-fitter,  to  execute  part  of  the  work.  In 
the  course  of  doing  it,  through  B.'s  negligence  the  gas  ex- 
ploded, and  injured  the  plaintiff,  who  was  the  butler  of  the 
club.  It  was  held  that  the  defendant  was  not  liable,  on  the 
ground  that  B.  was  not  his  servant,  but  an  independent 
sub-contractor.  It  seems,  however,  to  have  been  assumed 
that  an  action  against  B.  would  have  been  maintainable. 

All  the  other  cases  cited  are  distinguishable  from  this  case. 
They  are  not  cases  where  the  alleged  cause  of  action  is  in 
respect  of  a  breach  of  duty  in  using  or  dealing  with  a  thing 
in  its  nature  dangerous  and  likely  to  cause  injury  unless 
great  care  is  used. 

There  must  be  judgment  for  the  plaintiff  for  £50  and  costs. 

Judgment  accordingly. 

Solicitor  for  plaintiff,  JB.  W.  ParJces. 
Solicitors  for  defendant :    Wild^  Brown  <fi  Wild. 

0)  9M.  <fe  W.,  710. 

See  1  Eng.  Rep.,  204  note  ;  Moak's  throagh   mains  laid  ander  the  streets 

Van  Santvoord's  PI. ,  340.  of  a  city  is  not  a  nuisance  per  se,  and 

One  conducting  a  business  which  is  where  an  explosion  of  gas  which  has 

not  perse,  or  in  the  manner  of  conduct-  escaped  takes  place,  injuring  property 

ing  it,  a  nuisance,  an  his  own  premises^  in  the  neighborhood,  the  owner  of  the 

<yr  where  /is  may  lawfully  be  for  the  gas  main  will  not  be  liable  for  said  in- 

purpose,  is  not  liable  for  damages  re-  jury,  unless  shown  to  have  been  negli- 

sulting  therefrom  in  the   absence  of  gent,  either  in  the  selection,  placing, 

proof  of  negligence  on  his  part.  or  care  of  the  pipes,  or  in  the  manage- 

The  city  of    Philadelphia  has  the  ment  of  the  gas :    Strawbridge  v.  City 

right  to  manufacture  illuminating  gas,  of  Philadelphia.  13  Reporter,  216. 

and  distribute  it  through  her  streets.  Where  one  illegally  and  for  his  own 

said  right  being  implied  from  her  statu-  purposes  makes  an  excavation  under 

tory  power  to  legislate  with  reference  the  street  in  front  of  his  own  premises, 

to  lighting  the  said    streets  :    Straw-  thereby  removing  the  earth  which  be- 

bridge  v.   Philadelphia,  13  Reporter,  fore  stood  between  said  premises  and  a 

216.  gas  main  in  said  street,  and  the  gas 

The  distribution  of  Illuminating  gas  escapes,  penetrates  the  premises,  and 
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there  explodes,  he  will  be  held  to  have 
coDtributed  to  the  Id  jury,  and  cannot 
recover  therefor:  Strawbridge  v.  City 
of  Philadelphia,  13  Reporter,  216. 

The  owner  of  a  hoase  cannot  main- 
tain an  action  against  a  gaslight  com- 
pany for  an  injury  to  his  reversionary 
interest,  caused  by  the  negligence  of 
the  company  in  permitting  gaa  to 
escape  into  the  house,,  if  the  immediate 
cause  of  the  injury  was  the  explosion 
of  the  gas  by  the  negligence  of  a  ten- 
ant in  possession  of  ihe  house  :  Bart- 
lett  t).  Boston,  etc.,  117  Mass.,  583. 

But  see  Bartlett  «.  Boston,  etc.,  122 
Mass.,  209. 

In  an  action  against  a  gaslight  com- 
pany for  injuries  sustained  while  escap- 
ing from  a  burning  building  in  Boston, 
on  the  night  of  November  10,  1872,  the 
fire  being  caused  by  an  explosion  of 
gas,  there  was  evidence,  on  the  issue, 
of  the  defendant's  negligence,  that  the 
great  fire  of  November  9,  1872,  though 
under  control,  was  still  burning  ;  that 
the  mains  and  pipes  of  the  defendant 
were  broken  by  the  fall  of  heavy  build- 
ings, causing  leakage ;  that  gas  was 
escaping  throughout  the  burnt  dis- 
trict ;  that  explosions  were  frequent ; 
that  gas  accumulated  in  sewers  and 
cesspools  in  dangerous  quantities  ;  that 
the  defendant,  notwithstanding  the  gas 
escaped  as  constantly  as  it  was  manu- 
factured; continued  to  manufacture  it 
through  the  day  of  November  10th  ; 
that  the  streets  in  the  vicinity  were 
filled  with  rubbish  from  the  falling 
walls  ;  that  on  the  moruing  of  Novem- 
ber 10  the  defendant  was  notified  by 
the  porter  of  the  building  that  gas  was 
escaping,  and  especially  from  the  next 
building ;  and  that  the  defendant  had 
a  large  number  of  valve  boxes  in  the 
vicinity,  which  were  not  closed  ;  but 
there  was  no  evidence  that  the  fire  was 
caused  by  the  leak,  of  which  the  de- 
fendant was  notified  in  the  morning,  or 
that,  by  shutting  the  valves  in  the 
vicinity,  the  escape  of  gas  would  have 
been  stopped,  or  that  it  was  practically 
possible  to  get  at  the  valves  for  that 
purpose.  Held,  that  negligence  could 
not  be  inferred  from  the  happening  of 
the  accident  ;  and  that,  on  this  evi- 
dence, the  jury  would  not  be  warranted 
in  finding  that  the  defendant  was 
guilty  of  negligence ;  Hutchinson  v. 
Boston,  122  Mass.,  219. 

In  an  action  against  a  gaslight  com- 


pany to  recover  damages  for  an  iojarr 
to  the  plaintiff's  health,  caused  by  an 
accidental  escape  of  gas  at  a  point  sev- 
eral hundred  feet  distant  from  hia 
house/ from  a  main  pipe  in  a  public 
street,  from  which  it  passed  through  a 
public  sewer  and  a  private  drain,  un- 
der another  street,  through  which  gas 
pipes  were  not  laid,  into  the  plaintiff's 
cellar,  if  it  appears  that  there  was,  at 
the  outset,  no  want  of  care  on  the  part 
of  the  defendants  in  laying  their  pipe, 
and  that  they  had  no  knowledge  that 
the  gas  which  was  escaping  had  made 
its  way  to  the  plaintiff's  house,  and  by 
the  use  of  due  care  could  not  ascertain 
the  fact,  and  that  as  soon  as  they  knew 
of  the  leak  they  used  reasonable  means 
to  ascertain  where  it  was,  and  to  stop 
it ;  the  plaintiff  cannot  recover  for 
dfjnages  sustained  by  him  after  the 
time  when,  in  the  exercise  of  due  care 
on  his  part,  he  might  have  given  notice 
to  the  defendants  of  the  presence  of 
the  gas  in  his  house,  or  procured  an- 
other place  of  residence. 

In  such  action,  evidence  that  the 
plaintiff  and  other  members  of  his  fam- 
ily who  occupied  the  same  house  had 
been  in  good  health  before  the  time 
complained  of,  and  that  afterwards 
they  all  became  ill,  and  that  one  of 
his  daughters  died,  is  competent:  bat 
evidence  in  defence  that  the  illness  of 
the  plaintiff  and  his  family  was  typhoid 
fever  ;  that  prior  occupants  of  the  same 
house  had  been  much  afiiicted  with 
illness  of  the  same  class ;  that  many 
families  had  removed  from  it  on  that 
account ;  that  its  location  was  low  and 
upon  made  land  ;  and  that  it  was  gen- 
erally regarded  and  reputed  to  be  un- 
healthy, is  incompetent :  Hunt «.  Low- 
ell Gaslight  Co.,  1  Allen,  343. 

If  the  employment  of  a  person  by  a 
gaslight  company  to  let  on  gas  into 
houses  has  ceased,  merely  permitting 
him  to  continue  to  let  on  the  gas,  at 
the  request  of  consumers,  will  not  ren- 
der the  company  responsible  for  an  in- 
jury arising  from  an  explosion  of  gas 
which  had  escaped  into  a  room  by  rea- 
son of  his  carelessness  in  omitting  to 
close  the  end  of  a  gas  pipe  therfdn  be- 
fore letting  on  the  gas,  provided  the 
person  injured  had  notice  that  his  em- 
ployment by  the  company  for  that  pur- 
pose had  ceased  :  Flint  «.  Gloucester 
Gaslight  Co.,  9  Allen,  552. 

A  company  which  produces  and  fur- 
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nishes  gas  is  bound  to  use  sach  skill  and 
dilig-ence  in  its  operations  as  is  propor- 
tionate to  the  delicacy,  difficulty,  and 
nature  of  that  particular  business. 
Upon  the  trial  of  an  action  for  damages 
rpsuUing  from  an  explosion  of  gas,  the 
question  as  to  whether  such  diligence 
was  us($d  sl)oald  be  left  to  the  jury ; 
and  where  the  facts  in  evidence  would 
justify  the  inference  of  negligence,  to 
order  a  nonsuit  was  error :  Chisholm 
V.  Atlanta  Gaslight  Co.,  57  Ueo.,  28. 

A  gas  company,  being  in  diarge  of  a 
dangerous  material,  is  itself  to  use  due 
care  proportioned  to  the  risk,  and  also 
to  use  similar  care  in  preventing  care- 
less interference  with*its  pipes  by  oth- 
ers :  Butcher  v.  Providence,  etc.,  12 
R.  I..  149.  18  Alb.  h.  J.,  372  ;  Smith  «. 
Boston,  etc.,  129  Mass.,  81.8. 

A  lessee  may  maintain  an  action 
against  one  who  has  laid  gas  pipes  in 
neighboring  streets  so  imperfectly  that 
gas  escapes  therefrom  through  the 
groand  and  into  the  water  of  a  well 
upon  premises  hired  and  used  by  him 
for  a  livery  stable,  and  thereby  renders 
it  unfit  for  use,  and  makes  the  enjoy- 
ment of  his  estate  less  beneficial,  al- 
though the  nuisance  may  have  existed 
in  a  leGS  degree  when  the  premises 
were  hired ;  and  may  recover  for  the 
inconvenience  to  which  he  has  thereby 
been  subjected,  and  expenses  incurred 
in  reasonable  and  proper  attempts  to 
exclude  the  gas  from  the  well,  but  not 
for  injury  caused  by  allowing  his 
horses  to  drink  the  water  after  he  Knew 
it  was  corrupted  by  gns :  Sherman  v. 
Fall  River,  etc.,  2  Allen,  624. 

The  plaintiff  below,  Robinson,  in  the 
course  of  his  duties  as  city  engineer 
of  Oil  City,  entered  a  sewer  with  a 
lighted  lantern.  Gas  from  a  broken 
pipe  belonging  to  defendant  company 
hfui  penetrated  the  sewer.  An  explosion 
took  place,  whereby  the  plaintiff  re- 
ceived injuries  of  a  serious  character. 

Held,  1.  That  the  company  was  re- 
sponsible for  what  might  in  the  nature 
of  things  occur  from  its  neglect,  and  its 
responsibility  was  not  limited  by  what 
its  officers  may  have  thought  to  be  im- 
probable or  even  impossible. 

2.  That  it  was  bound  for  the  conse- 
quences of  its  neglect,  though  those 
consequences  were  not  and  could  not, 
by  any  ordinary  prudence,  have  been 
anticipated,  whilst  the  plaintiff  was 
bound    only  to   a    knowledge  of  the 

30  Eng.  Rep.  72 


probable  consequences  of  the  facts  of 
which  he  was  cognizant,  and  to  that 
ordinary  prudence  which  the  circum- 
stances required. 

3.  If  plaintiff  knew  that  gas  was 
escaping,  an^  that  it  was  probable  it 
would  find  its  way  into  the  sewer  in 
sufficient  quantities  to  produce  an  ex- 
plosion, he  ought  to  have  anticipated 
the  result,  and  not  entered  the  sewer 
with  a  light.  And  if  he  did  so  under 
such  circumstances  it  was  such  con- 
tributory negligence  as  ought  to  have 
prevented  his  recovery  in  this  action : 
Oil  City  Gas  Co.  v,  Robinson,  13  Lane. 
Bar,  114,  Supreme  Court,  Penn. 

It  seems  that  where  a  gas  company, 
upon  discontinuing  its  supply  of  gas  to 
a  customer,  and  removing  the  meter,  • 
fails  to  close  the  service  pipe  so  as  ef- 
fectually to  exclude  the  gas  from  the 
building,  it  is  guilty  of  an  omission  of 
duty,  and  is  liable  for  any  damages 
cansed  solely  by  such  neglect. 

In  an  action  to  recover  damages  al- 
leged to  have  been  occasioned  by  such 
neglect,  it  appeared  that  plaintiff  had 
been  for  a  long  time  aware  that  the  gas 
had  escaped,  and  was  escaping  into  his 
cellar ;  he  sent  servants  into  the  cellar, 
with  a  light,  and  an  explosion  occurred, 
doing  the  injury  complained  of  ;  the 
cellar  was  seldom  used,  and  had  not 
been  opened  for  five  days  before  the 
accident.  Held,  that  the  evidence  was 
sufficient  to  sustain  a  finding  of  con- 
tributory negligence  on  the  part  of 
plaintiff  ;  that  he  would  be  presumed 
to  know  the  inflammable  and  explosive 
qualities  of  the  illuminating  gas  in  or- 
dinary use ;  that  the  escaping  gas 
would  necessarily  accumulate  in  a  cel- 
lar so  seldom  opened,  and  the  danger 
of  bringing  a  light  in  contact  with  it ; 
and  that,  for  a  disregard  of  this  peril, 
and  a  neglect  to  see  that  the  escape  of 
gas  was  properly  prevented,  he  was 
responsible. 

Also,  held,  that  the  fact  that,  on 
numerous  prior  occasions,  the  cellar 
had  been  entered  with  a  light  without 
causing  an  explosion,  did  not  establish 
that  it  was  prudent  so  to  do;  that 
whether  knowledge  of  the  harmless- 
ness  of  the  prior  acts,  in  going  into  the 
cellar  with  a  light,  would  make  that 
prudent  which,  but  for  such  knowledge 
would  have  been  imprudent,  was  for 
the  consideration  of  the  referee,  in  con- 
nection with  the  other  circumstances. 
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and  did  not,  necessarily  and  incontro- 
Tertibly,  establish  that  plaintiff  was 
not  negligent  at  the  time  of  the  acci- 
dent so  as  to  make  a  finding  of  con- 
tributory negligence  error  as  matter  of 
law :  Lannigan  v.  New  York  Gaslight 
Co.,  71  N.  Y..  29. 

A  gas  pipe  having  by  the  negligence 
of  the  defendant  been  broken,  so  that  the 
gas  escaped  into  the  plaintiff's  cellar, 
and  the  plaintiff  having  discovered  that 
there  was  a  leakage  of  gas,  and  having 
called  in  a  plumber  to  ascertain  where 
the  leak  was,  and  the  plumber  having, 
in  looking  for  the  leak,  entered  the 
cellar  with  a  lighted  candle  whereby 
an  explosion  was  caused ;  held,  that 
the  plaintiff  was  not  responsible  for 
the  plumber's  negligence,  and  could  re- 
cover from  the  defendant  for  the  dam- 
age caused  by  the  explosion  :  Scher- 
raerhom  «.  Metropolitan  Gaslight  Co., 
5  Daly,  144. 

Plaintiff's  wife  was  injured  by  an 
explosion  of  gas,  caused  by  some  defect 
in  the  gas  pipe,  in  the  room  of  a  house 
rented  and  recently  occupied  by  plain- 
tiff. The  room  had  previously  been 
used  as  an  office  for  a  factory  adjoining, 
and  received  its  supply  of  gas  from  the 
factory.  The  factory  had  for  some 
time  been  unoccupied,  and  the  gas 
turned  off  by  the  gas  company. 

Subsequently,  and  shortly  prior  to  the 
accident,  gas  was  turned  on  again  at 
the  factory :  Held,  that  the  gas  com- 
pany was  not  liable  for  the  injury,  not 
being  liable  for  the  gas  pipes  inside  of 
any  private  building  :  Tremaine  v.  Hali- 
fax Gaslight  Co.,  2  Russ.  &  Chesley 
(Nova  Scotia),  894. 

In  an  action  against  a  gaslight  com- 
pany to  recover  damages  for  an  injury 
to  plaintiff's  health,  caused  by  an  acci- 
dental escape  of  gas  from  a  main  pipe 
through  various  sewers  and  drains  into 
the  plaintiff's  house,  which  was  one  of 
several  tenements  in  the  same  block, 
the  plaintiff  may  show  that  on  the 
same  day  when  the  gas  was  first  per- 
ceived, his  wife  sent  notice  to  the  de- 
fendants by  a  neighbor  that  gas  was 
escaping  into  that  block.  If,  in  such 
action,  the  defendants  have  introduced 
the  evidence  of  one  of  their  agents  to 
show  that  after  the  escape  of  gas  be- 
came known  he  went  to  the  several 
houses  where  it  was  perceived,  and 
amongst  others  to  thehouseof  a  neigh- 
bor of  the  plaintiff,  and  did  not  find 


gas  in  great  or  dangerous  quantities, 
no  exception  lies  to  the  admission  of 
evidence  to  contradict  him,  by  showing 
that  he  informed  such  neighbor  that 
there  was  gas  enough  in  his  cellar  to 
blow  up  the  house,  if  he  should  go 
down  with  a  light :  Hunt  «.  Lowell 
Gaslight  Co.,  8  Allen,  418. 

This  action  was  brought  against  a 
plumber,  for  so  negligently  and  im- 
properly making  certain  repairs  in  the 
plaintiff's  house  as  to  allow  the  gas  to 
escape  from  the  sewer  into  the  house, 
and  to  seriously  injure  the  health  of 
the  plaintiff  and  that  of  his  family. 
The  complaint  further  alleged  that,  in 
addition  to  the  said  injuries,  the  plain- 
tiff's five  children  were  sid^ened  and 
poisoned  by  said  gases  ;  that  three  of 
them  died,  after  a  protracted  illness, 
and  that  the  plaintiff  was  put  to  great 
trouble  and  expense  to  provide  neces- 
sary care,  nursing,  and  medical  treat- 
ment, both  for  himself  and  his  said 
children.  The  defendant  having  died 
after  issue  joined,  the  plaintiff  moved 
to  have  the  action  revived  against  his 
executrix,  and  for  leave  to  serve  a  sap- 
pi  emental  complaint. 

Held,  that  in  so  far  as  the  action  was 
brought  to  recover  damages  for  the  in- 
juries occasioned  to  the  plaintiff's  per- 
son, it  abated  by  the  death  of  the  de- 
fendant, but  that,  in  so  far  as  it  was 
brought  to  recover  for  the  damges  and 
expenses  occasioned  by  the  sickness  of 
his  children,  it  survived,  and  should 
be  revived  against  the  defendant's  ex- 
ecutrix :  Scott  V.  Brown,  24  Hun,  630. 

In  an  action  against  a  gaslight  com- 
pany to  recover  damages  for  an  injarj  to 
the  plaintiff's  health,  caused  by  an  acci- 
dental escape  of  gas  from  a  main  pipe 
in  a  public  street,  from  which  it  passed 
through  various  sewers  and  drains  into 
the  plaintiff's  cellar  and  house,  the 
plaintiff,  in  connection  with  evidence 
tending  to  show  that  the  defendants 
did  not  use  due  diligence  in  finding 
and  stopping  the  leak,  after  notice 
thereof,  may  show  by  witnesses  who 
passed  along  the  street  and  lived  in  the 
neighborhood  of  the  plaintiff's  house  at 
the  time,  to  what  extent  the  gas  es- 
caped into  the  street ;  and  also,  that  it 
escaped  from  the  same  sewer  through 
which  it  reached  the  plaintiffs  house 
into  other  houses  at  points  beyond,  if 
the  defendants  had  notice  thereof,  but 
not  otherwise ;  but  he  cannot  show  that 


Vol.  TV.] 


COMMON  PLEAS  DIVISION. 


571 


Parry  v.  Smith. 


1879 


ivheraver  the  gas  escaped  into  other 
houses,  sickness  followed. 

In  such  action,  a  witness  who  is  ex- 
perienced in  digging  holes  through 
frozen  earth  may  testify  how  long  a 
time,  and  how  much  labor  it  would 
take,  to  dig  such  holes  as  have  been 
made  through  frozen  earth  by  the  de- 
fendants in  searching  for  the  leak,  for 
the  purpose  of  showing  whether  they 
have  exerciHed  reasonable  diligence  in 
finding  and  stopping  the  same. 

In  such  action,  the  defendants  may 
show  that  the  plaintiif  made  no  claim 
on  them  for  damages  for  more  than  two 
years  after  the  injury  complained  of ; 
bat  they  may  not  show  that  the  plain- 
tiff, while  sick  in  bed,  in  conversation 
about  his  sickness,  did  not  then  as- 
cribe it  to  the  effects  of  gas,  and  said 
nothing  as  to  the  cause  of  it. 

If,  in  such  action,  it  is  made  a  ques- 
tion whether  the  inhalation  of  gas  is 
noxious  to  health,  and  it  is  established 
that  it  is  so,  the  belief  of  the  defend 
ants'  agent  upon  the  subject  is  unim- 
portant, for  the  purpose  of  affecting 
the  question  of  the  care  and  diligence 
which  it  was  their  duty  to  exercise,  in 
order  to  guard  against  its  deleterious 
effects. 

The  plaintiff  in  such  action,  in  order 
to  prove  due  care  on  his  part,  may  not 
prove  that  the  defendants'  agent  ad- 
vised the  occupants  of  a  neighboring 
house,  into  which  gas  had  escaped 
from  the  same  leak,  what  to  do  to  avoid 
ill  consequences  from  it,  and  that  he 
did  the  same  things  so  advised,  if  such 
agent  gave  directions  to  the  plaintiff 
respecting  the  matter:  Emerson  v.  Low- 
ell (Gaslight  Co.,  8  Allen.  410. 

The  Washington  Gaslight  Company 
is  authorized  to  use  the  streets  of  the 
city  for  the  purpose  of  laying  gas 
pipes,  but  it  is  the  duty  of  the  company 
to  perform  the  work  so  that  other  per- 
sons may  receive  no  injury  through  the 
negligence  of  the  company,  or  of  its 
agents,  in  such  use  of  the  public  streets. 

Where  an  individual  has  received  an 
injury  by  falling  into  a  trench  dug  in 
a  travelled  street  and  imperfectly  filled 
up.  the  company  will  not  be  relieved 
from  liability  therefor,  although  the 
work  has  been  approved  of  and  ac- 
cepted by  the  officers  of  the  district 
govornment. 

It  i8  the  duty  of  the  company  to  put 
the  street  in  as  good  condition  as  it  had 


previously  been,  and  also  to  exercise  a 
careful  foresight,  so  as  to  prevent  any 
injury  afterward  which  might  be  occa- 
sioned to  the  work  by  storms  and  rain- 
falls, and  which  would  render  the  work 
dangerous  to  persons  travelling  on  the 
street :  Dillon  v.  Washington  Gaslight 
Co..  1  MacArthur,  636. 

Where  the  court  was  satisfied  there 
was  a  bona  fide  dispute  by  the  con- 
sumer  of  the  quantity  of-  gas  claimed 
by  the  company  to  have  been  consumed 
by  him,  and  that  he  was  in  good  faith 
contesting  it,  the  gas  company  was  re- 
strained by  injunction  from  cutting  off 
his  supply  of  gas  :  Sickels  v.  Manhat- 
tan Gaslight  Co.,  Daily  Hegister,  April 
12,  1882,  Uwrence,  J. 

A  board  of  public  works  of  a  city  is 
not  justified  in  refusing  to  supply  water 
for  the  use  of  the  engines,  etc.,  of  a 
railroad  being  operated  by  a  receiver 
under  the  direction  of  the  court,  on  the 
ground  that  certain  water-rents  which 
were  due  when  the  railroad  was  de- 
clared insolvent  are  unpaid:  Coe  v. 
New  Jersey  U.  R.  R.  Co.,  30  N.  J.  Eq., 
440. 

See  also  Sheffield  v.  Wilkinson,  post, 
p.  634. 

A  gas  company,  incorporated  under 
the  Cons.  Stats.,  ch.  65,  having  made  a 
charge  for  a  special  illumination,  which 
was  disputed  as  excessive,  refused  to 
supply  gas  to  the  same  premises  for 
ordinary  purposes  until  their  claim  had 
been  paid :  Held,  that  they  were  not 
justified  in  taking  this  course,  but  that 
a  mandamus  would  not  lie  as  the  stat- 
ute imposed  no  duty,  and  that  the  only 
remedy  was  by  action :  In  Matter  of 
Commercial  Bank  and  London  Gas  Co., 
20  Upp.  Can.  Q.  B.,  233. 

A  company  incorporated  under  the 
provisions  of  the  statute  16  Vict.,  ch. 
173,  for  supplying  a  city  with  gas,  will 
be  restrained  during  the  currency  of  a 
quarter,  from  cutting  off  the  gas  from 
a  house,  the  occupant  of  which  has 
paid  up  the  rent  for  the  preceding ;  but 
a  special  contract  for  continuing  to 
supply  the  gas  will  not  be  binding  on 
the  company,  unless  in  writing  under 
the  corporate  seal  :  Smith  t.  London 
Gas  Co.,  7  Grant's  Chy.,  112. 

The  right  of  the  appellants  (a  gas 
company),  under  the  act  of  1859  (Sess. 
Laws  of  ia59,  ch.  311,  §  9).  to  shut  off 
tlie  gas  from  the  premises  of  a  person 
who  is  a  customer,  and  has  made  the 
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deposit  required ,  depends  wholly  apon 
the  fact  as  to  whether  or  not  that  per- 
son is  in  arrear  for  gas  furnished  by 
the  company;  and  that  is  a  question  of 
fact  to  be  determined  by  evidence,  and 
not  by  the  will  or  conclusion  of  the 
company. 

But  the  right  of  the  company  to  shat 
off  the  gas  does  not  extend  to  arrears 
for  gas  created  by  former  occupants  of 
the  premises/ 

Where  loss  of  profits  are  claimed  and 
to  be  estimated  as  damages,  the  rule  of 
law  confines  such  loss  to  the  immediate 
cause  or  breach  of  the  contract,  or 
omission  of  duty.  If  it  cannot  be 
traced  directly  to  such  breach,  or  omis- 
sion, it  is  regarded  as  too  remote,  un- 
certain and  unreliable,  to  form  the  basis 
of  damaees  for  which  a  recovery  can 
be  had  :  Lacour  v.  Mayor,  3  Duer,  406 ; 
St.  John  V.  Mayor,  6  id.,  815. 

In  the  case  at  bar,  it  was  held,  on 
appeal,  that  it  appeared  from  the  evi- 
dence on  the  trial,  that  the  loss  of  prof- 
its was  too  remote,  uncertain  and  unre- 
liable, to  form  a  basis  for  the  damages, 
found  by  the  verdict  of  the  jury  :  Mo- 
rey  v.  Metropolitan  Gaslight  Co.,  88 
N.  Y.  Supr.  Ct.  R.,  ia5. 

This  court  has  authority  to  grant  a 
mandamus  directing  a  gas  company  to 
furnish  gas  to  persons  who,  under  the 
provisions  of  its  charter,  have  a  right 
to  receive  it,  and  who  offer  to  comply 
with  the  general  conditions  on  which 
the  company  supplies  others. 

Gaslight  companies  possess,  by  vir- 
tue of  their  charters,  powers  and  privi- 
leges which  others  cannot  exercise, 
and  the  statutory  duty  is  imposed  upon 
them  to  furnish  gas  on  payment  of  all 
moneys  due  from  applicants. 

If  an  applicant  is  already  indebted 
to  a  gas  company,  the  company  may 
shut  off  the  supply  of  gas  and  refuse 
to  furnish  any  more,  especially  if  he 
avows  his  insolvency  and  his  inability 
to  pay  for  gas  previously  furnished. 

Where  an  individual  applies  to  a 
gas  company  for  gas,  and  the  same  is 
furnished  to  him  by  the  company  for  a 
period  without  objection  on  account  of 
a  former  indebtedness,  this  will  not  de- 
prive the  company  of  the  right  to  re- 
ject a  subsequent  application  on  the 
ground  of  such  indebtedness :  People 
V.  Manhatten  Gaslight  Co.,  45  Barb., 
186. 

Motion  for  a  peremptory  mandamus. 


This  application  should  be  deniel 
1.  Because  the  relator  has  not  made 
the  application  in  writing  for  the  sap- 
ply  of  gas,  which  is  &  prerequisite  an- 
der  the  statute  to  bis  legal  right  to 
demand  such  supply  (3  Edm.  Stat,  at 
Large,  856,  857,  §  6).  2.  Because  it 
appears  from  the  affidavits  read  in  op- 
position to  the  motion  that  a  portion  of 
the  relator's  premises  are  not  within 
one  hundred  feet  of  the  mains  of  the 
respondents  (See  Bradley's  affidavit, 
Statute,  supra,  %  6).  3.  Because  it  ap- 
pears that  the  respondents  have  sold 
and  transferred  to  the  New  York  light 
Company  all  their  mains,  pipes,  etc, 
lying  south  of  the  middle  of  Grand 
street.  I  do  not  find  that  there  is  any 
provision  of  law  which  prohibits  such 
a  sale  or  transfer,  and  as  the  lelator^s 
building  is  within  the  district  thus 
transferred,  it  seems  to  me  that  the  re- 
lator has  failed  to  establish  that  clear 
legal  right  to  the  thing  denianded,which 
must  always  be  shown  to  exist  before 
the  writ  of  mandamus  can  be  granted. 
4.  Because  it  appears  that  the  relator  is 
now  being  supplied  with  gas  by  the  New 
York  G^ight  Company.  5.  Because 
the  relator  has  a  complete  remedy  by 
action  for  any  damages  which  he  may 
haye  sustained  by  reason  of  the  respond- 
ents' sale  or  transfer  of  their  mains 
south  of  Grand  street  to  the  New  York 
Gaslight  Company.  Motion  that  a  per- 
emptory mandamus  be  granted,  dented: 
Coogan  V.  Municipal  Gaslight  Company, 
2  N.  Y.  Monthly  Law  Bulletin,  7». 

As  to  the  duty  of  a  water  company 
to  furnish  water  to  all  who  apply,  and 
for  public  purposes,  etc.,  and  rights  of 
consumers  and  citizens,  see  Spring  Val- 
ley, etc.,  V.  San  Francisco,  53  CaL, 
111  ;  Spring  Valley,  etc.,  «.  Bryant, 
Id.,  132. 

In  an  action  by  a  gas  company  against 
a  consumer  of  their  gas,  it  was  held 
that  had  it  been  shown  that  the  com- 
pany had  placed  on  defendant's  premi- 
ses a  meter  duly  verified  and  stamped, 
the  indication  of  it,  subject  only  to 
being  tested  and  corrected  in  the  man- 
ner pointed  out  by  the  legislature, would 
be  conclusive  upon  the  parties;  but 
that  defendant  was  not  bound  by  an 
unverified  meter:  St.  John's  Gaslight 
Co.  V.  Clarke,  1  Pugsley  &  Burbidge 
(N.B.),  307. 

Where  it  does  not  appear  in  evidence 
in  an  action  for  gas  that  the  meter  bus 
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been  inspected  or  sealed,  the  meter  can-  As  to  consolidation  of  two  gas  com- 

not  be  legally  used,  and  is  no  evidence  panies  operating  to  forfeit  their  rights 

of  the  quanitj  of  the  gas  used  :  Man-  or  charters  for  the  benefit  of  the  pnb- 

hattan,  etc.f}.  Flauiine,  12N.Y.  Week-  lie,  see  St.  Louis  «.  Gaslight  Co.,  5 

ly,  245,  N.  Y.  Com.  PI.  Mo.  App.,  484. 


[4  Common  Pleas  Division,  829.] 
March  29,  1879. 

*HiLL  and  Others  v.  Wilson  and  Others.      [329 

Shipping — Average  Adjutiment  at  a  Fori  of  Refuge — Fro  Baia  Freight 

The  mere  temporary  snspension  of  the  voyage  by  Reason  of  the  necessity  of  repair- 
ing the  ship  at  a  port  of  refuge  does  not,  as  between  the  shipowner  and  the  owner  of 
cargo,  warrant  an  average  adjustment  at  the  intermediate  port. 

To  entitle  a  shipowner,  in  the  absence  of  a  special  contract,  to  demand  pro  rata 
freight,  where  the  goods  have  been  sold  at  an  intermediate  port  (being  so  much 
damaged  as  not  to  be  worth  forwarding),  it  must  be  shown  that  the  owner  of  the 
ffoods  bad  an  option  of  having  tftem  sent  on  or  of  accepting  them  at  such  interme- 
diate port 

A  snip  sailed  from  Riga  for  Hull  with  a  general  cargo  and  was  stranded,  but  was 
afterwards  got  off  (part  of  the  cargo  having  been  washed  out  of  her  and  part  jetti- 
soDed)  and  towed  into  Copenhagen,  where  her  cargo  was  discharged,  and  the  ship, 
having  been  repaired  at  considerable  expense,  was  sent  on  to  Hull  after  a  delay  of 
about  two  montns,  with  some  of  her  cargo  on  board,  other  part  having  been  sent  on 
by  the  master  in  other  vessels.  The  plaintiffs'  goods  were  so  much  damaged  as  not 
to  be  worth  sending  on,  and  were  (properly,  but  without  the  plaintiffs  having  an 
opportunity  of  exercising  an  option)  sold  at  Copenhagen,  and  an  average  adjustment 
took  place  there  according  to  Danish  law,  under  which  the  plaintiffs  were  charged 
with  pro  rcUa  freight  from  Riga  to  Copenhagen. 

In  an  action  for  the  price  realized  by  the  sale  at  Copenhagen : 

HM,  that  the  shipowners  were  not  entitled  to  deduct  the  general  average  expenses 
ascertained  by  the  adjustment  at  Copenhagen,  nor  pro  rcUa  freight. 

TiiE  plaintiffs  in  this  action  are  the  indorsees  of  certain 
hills  of  lading  of  goods  shipped  in  November,  1876,  at  Riga, 
on  board  the  Virago,  for  carriage  to  and  delivery  at  Hull. 
The  defendants  are  the  owners  of  that  ship. 

The  Virago  sailed  from  Riga  with  a  general  cargo,  and  was 
stranded  and  injured.  Part  of  her  cargo  was  saved  ;  part 
was  washed  out  and  lost ;  and  part  was  jettisoned,  and  in 
respect  of  this  part  a  claim  for  general  average  arose.  The 
ship  was  got  off,  and  was  towed  into  Copenhagen  on  the 
9th  of  December,  1876.  Her  cargo  was  there  discharged  on 
the  3d  of  January,  1877.  She  was  repaired  at  a  large  ex- 
pense between  the  13th  and  31st  of  January,  and  on  the 
7th  of  February  was  sent  on  to  Hull,  where  she  arrived  on 
the  lOth. 

The  plaintiffs'  goods  arrived  at  Copenhagen,  but.  Toeing 
much  damaged,  were  there  sold ;  and  it  is  admitted  that 
they  were  properly  sold.    The  present  action  is  brought  for 
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330]  the  amount  realized  *by  the  sale,  after  deducting  such 
charges  and  general  average  expenses  as  the  defendants 
would  be  entitled  to  deduct  by  English  as  distinguished  from 
Danish  law.  As  a  matter  of  fact,  the  general  average  ex- 
penses had  been  ascertained  at  Copenhagen.  The  average 
iiad  been  thus  adjusted  according  to  Danish  law ;  and  the 
adjuster  had  charged  the  plaintiffs  with  pro  rata  freight 
from  Riga  to  Copenhagen.  The  result  was  more  favorable 
to  the  defendants  than  would  have  been  the  case  if  the  ad- 
justment had  been  made  according  to  English  law;  and  the 
defendants  claimed  to  deduct  from  the  proceeds  of  the  sale 
of  the  goods  a  larger  sum  than  the  plaintiflfs  considered  them 
to  be  entitled  to.  The  defendants  paid  £1,460  4^.  9d.  into 
court ;  and  it  was  admitted  that  tnat  sum  was  sufficient  if 
the  defendants  were  correct  in  their  contention.  It  was  also 
agreed  that,  if  they  were  in  the  wrong,  the  accounts  should 
be  referred  to  some  third  person  for  readjustment. 

The  Virago's  cargo,  when  she  left  Riga,  consisted  of  1,893 
tons  of  goods  :  of  these,  30  tons  were  jettisoned,  and  1,643 
were  sold  at  Copenhagen.  There  then  remained  220  tons. 
Of  these,  part  was  forwarded  by  the  Mito  on  the  13th  of 
December,  1876,  part  by  the  Otto  on  the  31st  of  January, 
1877,  and  part  by  the  Mito  on  the  31st  of  January,  1877. 
The  rest  (amounting  to  127  tons)  came  to  Hull  in  the  Virago 
herself.  The  Mito  and  the  Otto  both  belonged  to  the  de- 
fendants ;  and  full  freight  (by  which  was  understood  the 
full  original  freight  from  Riga)  was  paid  for  that  part  of 
the  cargo  which  came  home  in  them.  Full  freight  was  also 
paid  for  so  much  of  the  127  tons  brought  home  in  the 
Virago  as  did  not  belong  to  the  defendants  themselves. 
But  about  60  out  of  these  127  tons  consisted  of  lathwood 
which  had  been  abandoned  to  the  defendants  as  under- 
writers thereof ;  and  in  respect  of  these  50  tons  no  freight 
was  payable. 

The  cause  was  tried  before  Lindley,  J.,  at  the  Michaelmas 
Sittings,  1878,  when  a  verdict  was  found  for  the  plaintiflfs,  and 
was  heard  upon  further  consideration  on  the  19th  of  Decem- 
ber, 1878,  and  the  29th  of  March,  1879. 

/.  C.  Mathew  {Bvtt^  Q.C.,  and  Watkin  Williams^  Q.C., 
with  him),  for  the  plaintiflfs,  contended  that  the  adjustment 
331]  should  have  been  *made  at  Hull,  the  ship's  port  of 
destination,  and  not  at  Copenhagen,  the  ship  being  a  British 
ship,  the  bill  of  lading  being  an  English  bill  of  lading,  and 
the  goods  being  deliverable  in  England  ;  and  that  the  de- 
fendants had  no  right  to  deduct  pro  rata  freight,  which  is 
only  recoverable  when  provided  for  by  the  bill  of  lading. 
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He  referred  to  Simonds  v.  White  (') ;  2  Arnould  on  Insur- 
ance, 5th  ed.,  872 ;  and  Benecke  on  Indemnity,  ed.  1824, 
p.   326. 

Edwin  Jones  I^Wehster^  Q.C.,  with  him),  contended  that 
the  adjustment  was  properly  made  at  Copenhagen,  where 
there  was  practically  an  abandonment  of  the  voyage,  a  com- 
plete change  of  the  adventure,  and  where  the  sale  of  the 
bulk  of  the  cargo  took  place  with  the  assent  of  all  parties 
interested;  and  that  the  shipowners  were  entitled  to  pro 
rata  freight.  He  cited  Fletcher  v.  Alexander  {^) ;  Afavro 
v..  Ocean  Marine  Insurance  Co.  {*) ;  1  Parsons  on  Ship- 
ping, 465 ;  2  Parsons,  366 ;  2  Phillips  on  Insurance,  5th  ed., 
I  1414. 

Our.  adv.  vult 

'  March  29.  Lindley,  J.,  after  stating  the  facts  at  ante^ 
p.  329,  delivered  judgment  as  follows: 

It  thus  appears  that  the  ship  with  part  of  her  original  cargo 
on  board  arrived  in  Hull,  the  original  port  of  discharge,  and 
that  the  defendants  received  the  original  full  bill  of  lading 
freight  for  such  cargo,  except  for  that  part  of  it  which  be- 
longed to  themselves  and  paid  no  freight. 

A  long  correspondence  was  put  in  evidence,  and  was  refer- 
red to ;  and  I  have  read  the  whole  of  it.  That  correspond- 
ence and  the  defendants'  answers  to  the  plaintiffs'  interroga- 
tories show, — 1.  that  the  cargo  forwarded  from  Copenhagen 
was  forwarded  by  the  instructions  of  the  consignees  or  the 
underwriters, — 2.  that  the  whole  of  the  undamaged  cargo 
might  have  been  brought  on  to  Hull  in  the  Virago  herself 
after  she  had  been  repaired,— 3.  that  the  plaintiflFs  never  as- 
sented to,  but  always  protested  against,  an  adjustment  of 
the  average  at  Copenhagen. 

Under  these  circumstances,  I  am  of  opinion  that  it.  is 
incumbent  *upon  the  defendants  to  show  that  the  [332 
Danish  adjustment  is  binding  upon  the  plaintiffs ;  it  is  in- 
.  cumbent  on  the  defendants  to  show  that  the  voyage  was 
terminated  at  Copenhagen  by  the  occurrence  of  circumstances 
which  necessitated  or  justified  such  termination,  and,  as  a 
consequence,  necessitated  or  justified  a  general  average  ad- 
justment at  that  port. 

Very  little  information  is  to  be  obtained  upon  the  question 
what  circumstances  terminate  a  voyage  at  an  intermediate 
port,  when  the  ship  with  part  of  her  cargo  on  board  arrives 
at  her  original  port  of  discharge.     The  only  cases  reported 

C)  2  B.  A  C,  806.  («)  Law  Rep.,  P  C.  P.,  696;   10  Eng.  R.,  825; 

(»)  Law  Rep.,  3  0.  P.,  376.  Law  Rep.,  10  C.  P.,  414 ;  12  Eng.  Rep.,  473. 
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in  our  own  books  on  this  point  are  Fletcher  v.  Alexander  i^) 
and  Mavro  v.  Ocean  Marine  Insurance  Co,  (•).  In  Fletcher 
V.  Alexander  (*)  a  ship  laden  with  salt  sailed  from  Liverpool 
for  Calcutta.  She  got  ashore,  and  returned  to  Liverpool. 
The  whole  cargo  except  100  tons  was  lost  or  so  damaged  as 
to  be  worthless  ;  and  the  100  tons  were  not  forwarded.  The 
ship  herself  after  being  repaired  went  on  to  Calcutta,  her 
original  port  of  destination,  but  with  an  entirely  new  cargo, 
and  in  fact  on  a  totally  different  voyage.  It  was  decided, 
amongst  other  things,  that,  the  voyage  having  been  broken 
lip  at  Liverpool,  Calcutta  was  not  the  place  for  adjustment. 
The  arrival  of  the  ship  at  Calcutta,  and  the  possibility  of 
forwarding  the  undamaged  salt  to  the  same  place,  did  not 
prevent  the  court  from  holding  the  voyage  to  have  been 
broken  up  at  Liverpool,  and  from  holding  Liverpool  to  be 
the  proper  place  for  adjustment.  In  Mawro  v.  Ocean  Ma- 
rine Insurance  Co.  (•),  a  ship  laden  with  wheat  sailed  from 
Varna  for  Marseilles.  She  became  disabled,  and  put  into 
Constantinople.  Part  of  the  cargo,  which  was  damaged, 
was  sold  there :  the  rest  was  transhipped  and  sent  on  to 
Marseilles.  The  ship  was  repaired  at  Constantinople  after 
a  lapse  of  two  months ;  but  whether  she  ultimately  pro- 
ceeded to  Marseilles  does  not  appear.  The  above  steps  were 
taken  by  the  direction  of  the  consular  court  of  Constantino- 
ple ;  and  under  its  direction  an  adjustment  of  average  was 
made  there.  This  adjustment  was  made  according  to  the 
law  of  France,  which  under  any  circumstances  was  the  law 
applicable  to  the  case.  The  court  held  that  the  voyage  had 
333]  been  properly  broken  up  at  Constantinople,  and  *that 
the  adjustment  there  was  binding,  although  some  cargo  ar- 
rived at  Marseilles  and  the  ship  was  herself  repaired  and 
sent  to  sea.  The  real  question  in  this  case  was  the  true  con- 
struction of  an  English  policy  of  insurance  containing  the 
words  "general  average  as  per  foreign  statement;''  and  the 
case  does  not  throw  much  light  on  any  other  question. 

In  this  state  of  the  authorities,  it  is  necessary  to  consider 
the  matter  on  principle.  The  duty  of  the  shipowner  is,  to 
complete  the  voyage  if  he  can.  if  owing  to  perils  of  the 
seas  he  is  compelled  to  put  into  an  intermediate  port  for  re- 
pair, his  duty  is,  to  refit,  and  carry  on  such  part  of  the 
original  cargo  as  is  fit  to  be  carried  on.  If  this  is  done,  a 
policy  on  the  ship  for  the  original  voyage  will  cover  a  loss 
sustained  after  she  has  been  repaired  and  is  sailing  from  the 
port  of  repair  to  her  original  port  of  destination ;  and  a 

(')  Law  Rep.,  8  C.  P.,  876. 
(«)  Law  Rep.,  9  0.  P.,  695 ;  10  EDg.  R.,  825 ;  Law  Rep,,  10  C.  P.,  414;  12  Eng.  R, 473. 
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policy  on  lier  original  cargo  will  still  cover  so  much  of  such 
cargo  as  is  being  carried  in  her  between  the  same  ports.  In 
a  case  of  this  description,  the  original  voyage  is  not  regarded 
as  broken  up  into  two,  viz.,  first  into  one  voyage  from  the 
port  of  sailing  to  the  port  of  refuge,  and  secondly  into  an- 
other voyage  from  such  port  to  the  port  of  destination. 

Again,  if  the  shipowner,  being  unable  to  repair  his  ship, 
tranships  the  cargo  and  sends  it  home  in  some  other  ship, 
wliich  he  may  do,  still,  as  between  him  and  the  original 
consignees  of  the  cargo,  tBe  original  voyage  is  treated  as 
continuing,  in  the  absence  of  some  agreement  to  the  con- 
trary. This  appears  from  Shipton  v.  Thornton  (*),  where 
the  freight  payable  in  such  cases  is  discussed.  Further,  in 
a  case  of  this  description,  a  policy  on  the  cargo  for  the  origi- 
nal voyage  will  cover  such  cargo  when  transhipped  in  order 
to  complete  such  voyage:  1  Arnouldon  Insurance,  2d  edi- 
tion, 491. 

Tliese  considerations  appear  to  me  to  show  that,  in  order 
to  uphold  the  Danish  adjustment  in  this  case  as  against  the 
plaintiffs  who  have  never  assented  to  it,  the  defendants  must 
prove  two  things,  viz.,  first,  that  the  original  voyage  was  in 
fact  terminated  at  Copenhagen,  and,  secondly,  that  it  was  so 
terminated  either  by  agreement  or  by  necessity,  i.e.,  the  oc- 
currence of  circumstances  beyond  the  control  of  the  defend- 
ants, and  such  as  rendered  *the  completion  of  the  [334: 
voyage  on  the  terms  originally  agreed  upon  physically  im- 
possible, or  so  clearly  unreasonable  as  to  be  impossible  in  a 
business  point  of  view. 

As  a  mere  question  of  fact,  my  opinion  is  that  the  voyage 
did  terminate  at  Copenhagen.  With  respect  to  90  tons  of 
the  original  cargo,  there  was  no  termination  whatever  of  the 
voyage  at  that  port,  but  only  a  suspension  of  it  whilst  the 
ship  was  under  repair.  The  plaintiffs'  goods  were  no  doubt 
sold  at  Copenhagen,  and  as  to  them  the  voyage  obviously 
terminated  there :  but  this  of  itself  cannot  make  an  average 
adjustment  there  binding  on  the  plaintiffs,  as  will  be  seen 
at  once  by  supposing  all  the  rest  of  the  cargo  to  have  been 
brought  home  in  the  Virago  after  a  short  detention  for 
repairs. 

But,  assuming  the  original  voyage  to  have  in  fact  termi- 
nated at  Copenhagen,  neither  the  necessity  for  its  termina- 
tion there  nor  its  termination  by  any  agreement  binding  on 
the  plaintiffs  is  proved.  The  desirability  of  having  the 
average  adjusted  at  Copenhagen,  in  order  to  obtain  an 
allowance  of  distance  freight,  and  the  desirability  of  bring- 

(»)  9  Ad.  A  E.,  314. 

30  Eng,  Rep,  73 
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ing  about  a  separation  of  ship  and  cargo  in  order  to  obtain 
an  adjustment  at  Copenhagen,  were  clearly  seen  by  Hansen, 
and  were  pointed  out  by  nim  to  the  defendants  ;  and  the 
correspondence  satisfies  me  that  the  adjustment  at  Copen- 
hagen was  not  the  consequence  of  an  inevitable  breaking  up 
of  the  voyage  there,  but  was  the  cause  of  the  voyage  being 
broke'n  up  there,  so  far  as  it  can  be  said  to  have  been  broken 
up  with  respect  to  the  ship  and  the  undamaged  goods. 

The  letters  which  show  this  to  have  been  the  case  are  as 
follows:  6th  of  December,  1876,  19th  of  December,  1876, 
12th  of  January,  1877,  13th  of  January,  1877,  15th  of  Janu- 
ary, 1877,  16th  of  January,  1877,  21st  of  January,  1877,  22d 
of  January,  1877,  and  26th  of  January,  1877. 

In  coming  to  this  conclusion,  I  do  not  accuse  the  defend- 
ants of  bad  faith.  Their  letter  of  the  13th  of  January,  1877, 
and  a  letter  from  Mr.  Bott  to  them  of  the  4th  of  July,  18T7, 
show  that  the  defendants  were  under  the  impression  that 
the  proper  place  for  adjusting  the  average  was  where  the 
damaged  goods  were  sold,  or  that  the  defendants  as  ship- 
owners had  some  option  in  the  matter.  This  was  in  my 
335]  opinion  an  erroneous  view ;  and,  for  the  *reason8  al- 
ready stated,  I  decide  that  the  plaintiJBfs  are  not  bound  by 
the  Copenhagen  adjustment. 

The  defendants,  however,  contend  that,  irrespective  of  this 
adjustment,  they  are  entitled  to  charge  the  plaintiffs  ^o 
rata  freight  on  their  goods  which  were  carried  from  Riga  to 
Copenhagen  and  there  sold.  This  contention  can  only  be 
supported  by  establishing  some  contract,  express  or  implied,' 
binding  the  plaintiffs  to  pay  pro  rata  freight.  Express 
contract  there  is  none;  and  the  only  grounds  relied  upon 
for  implying  a  contract  are  that  the  plaintiffs'  goods  were 
sold  at  Copenhagen  with  their  consent  given  expressljr  or 
impliedly  to  Hansen,  who  acted  for  the  best  for  all  parties. 
But,  assuming  this  to  be  so,  the  goods  were  in  fact  sold  be- 
cause they  were  so  damaged  as  not  to  be  worth  forwarding ; 
and  a  sale  under  such  circumstances,  whether  approved  by 
the  plaintiffs  beforehand  or  ratified  afterwards  by  claiming 
the  proceeds  of  sale,  is  not  enough  by  English  law  to  render 
distance  freight  payable :  see  Hopper  v.  Burness  (*),  and  the 
cases  there  cited.  To  have  that  effect,  the  circumstances 
must  be  such  as  to  give  the  cargo  owner  an  option  of  having 
his  goods  sent  on  to  their  destination,  or  of  accepting  them 
at  the  intermediate  port.  If,  having  that  option,  he  accepts 
the  goods  at  the  intermediate  port,  he  is  bound  to  -p^y pro 
rata  freight :  see  M'Lachlan  on  Shipping,  2d  ed.,  p.  446. 

(»)  1  C.  P.  D.,  137;  16  Eiig.  R.,  482. 
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But  here  the  plaintiflfs  had  no  such  option :  there  was  noth- 
ing equivalent  to  a  voluntary  acceptance  by  them  of  the 
goods  at  Copenhagen. 

Upon  both  points,  therefore,  my  judgment  is  for  the  plain- 
tiffs, with  costs, — the  amount  to  be  referred  to  an  English 
average  adjuster. 

Judgment  accordingly. 

Solicitors  for  plaintiffs :  Hbllams,  Son  &  Coward. 
Solicitors  for  defendants :  Lowless  &  Co, 


[4  Common  Pleas  Dmsion,  836.] 
May  16,  1879. 

*In  re  Bridle.  [336 

WUl,  Conslrudion  of—SpeciJie  Legacy  of  wUBtanding  Mortgage-^Adempticm. 

Testator  bequeathed  to  his  niece  L.  B.  "  the  mortgage  of  £200  which  he  had  se- 
cured to  him  on  a  mortgage  of  premises  (describing  them)  belonging  to  W.  H." 
After  the  making  of  the  will  and  before  the  testator's  death,  the  mortgi^  debt  due 
to  him  from  W.  H.  had  been  paid  off: 

Held,  that  the  specific  bequest  to  L.  B.  was  adeemed,  and  that  the  fact  of  the  tes- 
tator havine  placed  the  £200  to  a  separate  account  at  his  banker's,  and  put  the  pass- 
book in  which  tliat  sum  was  credited  to  him  in  her  hands  made  no  difference. 

Appeal  from  the  county  court  of  Dorsetshire  holden  at 
Weymouth. 

1.  This  was  a  petition  presented  by  Louisa  Bridle,  asking 
for  payment  out  of  court  to  her  of  a  sum  of  £200,  after  de- 
ducting the  costs  of  the  petition,  or  for  such  other  order  as 
might  be  just. 

2.  John  Bridle,  late  of  Melcombe  Regis,  in  the  county  of 
Dorset^  died  on  the  28th  of  January,  1877.  By  his  last  will 
and  testament,  bearing  date  the  21st  of  December,  1872,  he 
bequeathed  unto  the  petitioner  Louisa  Bridle,  all  his,  the 
testatoi-'s,  household  goods  and  eflfects  of  every  description 
which  might  be  in  and  about  his,  the  testator^s,  dwelling 
house  at  the  time  of  his  decease;  and  also  the  mortgage  of 
£200  which  he  had  secured  to  him  on  a  mortgage  of  prem- 
ises in  King  Street,  Melcombe  Regis,  belonging  to  William 
Hardy :  And,  after  making  certain  specific  devises  and  also 
certain    pecuniary  and    other    bequests,  the    testator   be- 

aueathed  certain  messuages  and  premises  in  the  said  will 
escribed,  together  also  with  all  the  rest,  residue,  and  re- 
mainder of  his  real  and  personal  estate  not  thereinbefore 
dispos^4  of,  uptp  T.  Abbott,  S.  Gfale,  an4  T,  B.  Nicholas, 
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their  heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  and  tenure  thereof  respectively,  Upon  trust  to 
sell  the  same  in  manner  therein  mentioned,  and  to  stand 
possessed  of  the  moneys  arising  from  such  sale  or  sales, 
calling  in,  and  conversion  into  money,  together  with  the 
moneys  that  the  said  testator  might  be  possessed  of  at  the 
time  of  his  decease  not  thereinbefore  disposed  of,  upon  trust, 
after  payment  thereout  of  all  his  just  debts,  funeral,  and 
337]  testamentary  *expenses,  and  the  legacies  thereinbe- 
fore contained,  to  divide  the  same  equally  between  and 
amongst  his,  the  testator's,  sister,  Elizabeth  Sam  ways,  widow 
of  James  Samways,  and  also  amongst  each  and  every  the 
child  or  children  of  the  said  James  and  Elizabeth  Samways, 
and  to  share  and  share  alike  as  tenants  in  common ;  and, 
should  either  of  them  die  before  the  testator,  then  the  share 
of  the  one  so  dying  should  be  divided  equally  amongst  the 
survivors.  And  the  said  testator  also  declared  that  the  l^a- 
cies  or  shares  of  such  of  them  as  should  be  married  women 
should  be  independent  of  their  present  or  any  future  hus- 
band :  and  he  appointed  the  said  T.  Abbott,  S.  Gale,  and 
T.  B.  Nicholas,  executors  of  his  said  will. 

3.  The  said  Abbott,  Gale,  and  Nicholas,  on  or  about  the 
16th  of  February,  1877,  duly  proved  the  will  in  the  Bland- 
ford  district  registry  of  the  Probate  Division  of  the  High 
Court  of  Justice. 

4.  Abbott,  Gale,  and  Nicholas,  sold,  collected,  and  con- 
verted into  money,  all  such  parts  of  the  personal  estate  of  the 
testator  as  did  not  consist,  of  money,  and  divided  the  whole 
estate  of  John  Bridle,  deceased,  in  pursuance  of  the  trusts 
of  the  will,  with  the  exception  of  £200  standing  to  the  credit 
of  John  Bridle,  deceased,  on  a  deposit  account  at  the 
branch  bank  at  Weymouth  of  Messrs.  Williams  &  Co.  The 
petitioner  caused  application  to  be  made  to  Abbott,  Gale, 
and  Nicholas,  to  transfer  and  pay  over  to  her  the  said  sum 
of  £200  so  standing  to  the  deposit  account  of  John  Bridle, 
deceased ;  but,  owing  to  doubt  as  to  the  right  of  the  peti- 
tioner Louisa  Bridle  to  receive  and  give  a  discharge  for  the 
same,  they  have  paid  into  the  PostoflSce  Savings  Bank  at 
Weymouth  the  sum  of  £200,  and  the  same  is  now  standing 
therein  in  the  name  of  the  registrar  of  the  county  court  to 
await  an  order  of  court  for  the  payment  out  or  distribution 
of  the  said  trust  fund. 

6.  Louisa  Bridle,  on  or  about  the  13th  of  December,  1878, 
filed  a  petition  in  the  county  court  of  Dorsetshire  holden  at 
Weymouth,  for  an  order  of  the  court  for  her,  Louisa  Bridle, 
to  be  paid  the  said  sum.  of  £200  so  paid  into  the  said  Post- 
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office  Savings  Bank  as  aforesaid,  she  alleging  that  she  was 
entitled  to  the  same. 

6.  Louisa  Bridle,  the  petitioner,  supported  her  case  by  the 
affidavit  of  herself  and  also  of  Robert  Oakley,  bank  man- 
ager to  *the  said  branch  bank  of  Williams  &  Co.,  [338 
and  which  affidavits  were  duly  filed  in  the  court  and  were 
uncontradicted  or  cross-examined  upon ;  the  appellants 
giving  no  evidence  of  any  kind  or  raising  any  objection  to 
the  facts  as  such,  but  only  as  to  the  inadmissibility  in  evi- 
dence of  the  facts  contained  in  such  affidavits,  and  allowed 
their  case  to  depend  upon  the  legal  argument  of  the  solicitor 
who  appeared  for  them. 

7.  Louisa  Bridle,  in  addition  to  the  beforementioned  facts, 
proved  that  John  Bridle  at  the  time  of  making  his  will,  viz., 
the  21st  of  December,  1872,  had  a  mortgage  of  £200  secured 
to  him  on  a  mortgage  of  premises  in  King  Street,  Melcombe 
Regis,  belonging  to  one  William  Hardy.  The  mortgage 
was  paid  off,  and  the  sum  of  £200  was  paid  by  the  mort- 
gagor to  John  Bridle  on  or  about  the  13th  of  October,  1873, 
being  about  nine  months  after  his  will  was  made. 

8.  John  Bridle  banked  at  the  branch  bank  of  Williams  & 
Co.,  at  Weymouth,  and  had  a  regular  banking  account  with 
such  branch  bank,  together  with  a  pass-book :  and  Robert 
Oakley,  whose  affidavit  had  been  filed,  was  and  had  been 
for  upwards  of  fourteen  years  the  manager  of  such  branch 
bank. 

9.  When  the  mortgage  money  of  £200  was  on  or  about  the 
13th  of  October,  1873,  paid  to  John  Bridle,  he  took  such 
sum  to  the  said  branch  bank  of  Williams  &  Co.  He  did  not 
pay  it  in  to  his  general  account,  but  had  the  same  entered 
in  his  name  to  a  separate  account  which  he  opened  with  the 
bank  for  that  purpose;  and  he  received  a  separate  pass- 
book from  the  bank  with  the  entry  of  that  sum  only,  which 
book  the  testator  handed  into  the  custody  of  the  petitioner  ; 
the  testator  stating  when  he  did  so  that  it  was  the  money  he 
had  received  from  the  mortgage  of  premises  in  King  Street, 
Melcombe  Regis,  and  that  the  petitioner  was  to  keep  the 
book,  as  he  had  willed  the  same  to  her,  for  her  to  receive 
the  same  after  his  death, — meaning  the  said  sum  of  £200, 
stating  it  would  show  that  the  money  (meaning  the  £200) 
was  for  the  petitioner,  and  would  do  away  with  the  necessity 
of  altering  his  will  in  consequence  of  the  mortgage  being 
paid  off  as  aforesaid. 

10.  John  Bridle  allowed  the  £200  to  remain  in  the  bank 
intact  from  the  time  he  paid  it  in  down  to  the  time  of  his 
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decease,  and  in  no  ways  mixed  it  up  with  the  other  moneys, 
339]  and  only  drew  *the  interest  from  time  to  time  ;  Louisa 
retaining  possession  of  the  pass-book  John  Bridle  had  re- 
ceived from  the  bank  when  he  paid  such  money  in  as  afore- 
said. 

11;  The  petition  was  served  upon  Abbott,  Q-ale,  and  Nich- 
olas, and  upon  the  appellants  Elizabeth  Samways,  M.  A. 
Strickland,  J.  B.  Brown,  H.  J.  Samways,  F.  Vincent,  and 
George  Samways  and  Lot  Bridle  Samways. 

12.  The  appellants  and  Lot  Bridle  Samways  are  the  per- 
sons who  are  entitled  to  the  residuary  estate  of  the  testator. 

13.  The  petition  came  on  to  be  heard  on  the  22d  of  Feb- 
ruary, 1879,  and  the  hearing  was  adjourned  to  the  22d  of 
March,  1879,  when  the  judge  ordered  that  the  costs  of  all 
parties  should  be  taxed  and  paid  out  of  the  £200,  and  that 
the  residue  should  be  paid  to  the  petitioner. 

14.  At  the  hearing  of  the  petition  the  appellants  objected 
that  the  evidence  referred  to  in  par.  9  of  the  case  was  inad- 
missible for  the  purpose  of  showing  what  was  the  intention 
of  the  testator  with  reference  to  the  £200.  The  objection 
was  overruled,  and  the  evidence  was  admitted. 

15.  The  appellants  also  contended  that  the  gift  of  the 
mortgage  of  £200  contained  in  the  will  was  a  specific  gift, 
and  had  been  adeemed  by  the  payment  off  of  the  mortgage 
in  the  testator's  lifetime. 

16.  The  petitioner  contended  that  the  evidence  was  admis- 
sible, and  that  no  evidence  of  any  kind  had  been  given  on 
the  part  of  the  appellants,  and  that  the  facts  were  not  in 
dispute;  that  the  gift  was  not  specific,  and  that  there  bad 
been  no  ademption ;  and  that,  m  any  event,  as  the  mort- 
gage-money of  £200  had  been  so  set  aside  by  John  Bridle 
for  the  benefit  of  the  petitioner,  and  had  not  been  mixed  up 
with  his  other  moneys,  the  i)etitioner  was  entitled  to  the  £200. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
petitioner  was  entitled  to  the  £200,  or  whether  the  same 
formed  part  of  the  testator's  residuary  estate. 

Bethelly  for  the  appellant :  This  gift  of  £200  is  a  specific 
gift,  which  has  been  adeemed,  and  the  respondent  is  not  en- 
title to  a  sum  of  £200  to  be  paid  out  of  the  estate  of  the  tes- 
340]  tator.  The  *evidence  set  out  in  the  case  clearly  was 
inadmissible,  and,  if  admitted,  really  amounts  to  nothing: 
see  the  5th  proposition  in  Wigram  on  Wills,  4th  ed.,  65. 

John  Cutler,  contra:  The  cases  ot  Clark  v.  Browne C\ 
Lee  V.  Lee  ('),  Moore  v.  Moore  (*),  and  Morgan  v.  Thomas  0, 

(1)  2  Sm.  A  G.,  624.  (»)  29  Beav.,  496. 

(«)  27  L.  J.  (Ch.),  824.  •         (*)  6  Ch.  D.,  176;  22  Eng.  Rep.,  752. 
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establish  that  where  a  testator  devises  a  specific  debt  due  to 
him,  if  the  debt  is  received  bv  him  daring  his  lifetime,  there 
is  an  ademption  ;  but  that  if,  having  received  it,  he  sets  it 
apart  and  does  not  treat  it  as  part  oi  his  funds,  there  is  no 
ademption.  The  principle  is  correctly  stated  by. Stuart, 
V.C.,  in  Clark  v.  Brovmei^)-.  "There  is  no  doubt  on  the 
doctrine  of  ademption,  that,  if  the  legacy  be  a  specific  debt, 
and  if,  after  making  the  will,  the  testator  receives  the  amount 
so  as  to  extinguish  the  debt,  there  is  nothing  upon  which 
the  words  of  the  gift  can  operate."  •  According  to  these  au- 
thorities, there  has  been  no  ademption  here.  The  strongest 
case  against  the  petitioner  is  Oardner  v.  Hatton(^)\  but 
there  was  no  evidence  there  of  a  setting  aside  of  the  subject- 
matter  of  the  bequest,  as  there  is  here.  The  testator  receives 
the  £200,  pays  it  in  to  his  bankers,  not  to  his  general  ac- 
count, but  to  a  separate  account,  and  he  hands  over  the 
pass-book,  with  that  sum  entered  in  it  to  his  credit,  to  the 
legatee. 

Beihell,  in  reply :  This  is  a  specific  gift,  not  of  a  sum  of 
£200,  but  of  a  mortgage  debt  oi  £200  which  had  ceased  to 
exist  at  the  time  of  the  testator's  death  ;  and  there  is  no  such 
evidence  of  a  setting  apart  of  the  money  as  to  take  the  case 
out  of  the  ordinanr  rule. 

Denman,  J. :  The  testator  by  his  will  bequeathed  to  the 
petitioner  *'  the  mortgage  debt  of  £200. which  he  had  secured 
to  him  on  a  mortgage  of  premises  in  King  Street,  Melcombe 
Regis,  belonging  to  William  Hardy."  It  is  impossible  to 
read  those  words  without  seeing  that  the  obvious  intention 
of  the  testator  was  to  give  her  the  mortgage  itself.  Has 
there,  then,  been  an  ademption?  That  depends  upon  the 
rule  stated  by  Lord  *Hardwicke,  C,  in  Humphreys  [341 
V.  Humphreys {^\  where  he  said  that  "the  only  rule  to 
be  adhered  to  was,  to  see  whether  the  subject  of  the  specific 
bequest  remained  in  specie  at  the  time  of  the  testator's 
death,  for,  if  it  did  not,  then  there  must  be  an  end  of  the 
bequest ;  and  that  the  idea  of  discussing  what  were  the  par- 
ticular motives  and  intention  of  the  testator  in  each  case  in 
destroying  the  subject  of  the  bequest,  would  be  productive 
of  endless  uncertainty  and  confusion."  In  all  the  cases 
relied  on  by  Mr.  Cutler,  the  language  ojE  the  will  was  gen- 
eral, and  no  one  of  them  conflicts  with  the  rule  there  laid 
down,  that,  in  the  case  of  a  specific  bequest  of  a  thing  which 
has  ceased  to  exist  during  the  lifetime  of  the  testator,  the 
legacy  is  adeemed. 

(»)  2  Snt  A  G.,  at  p.  628.  (•)  6  Sim.,  98. 

J^  2  Cox's  C.  C,  184. 
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LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  first  ques- 
tion here  is  what  was  bequeathed  to  Louisa  Bridle.  It  is  a 
bequest  of  a  mortgage, — a  specific  legacy.  The  only  other 
question  is,  where  is  it  ?  It  is  not  to  be  found  ;  and  there  is 
an  end  of  it.  In  all  the  cases  relied  on  by  Mr.  Cutler  there 
was  a  bequest  of  something  which  at  the  death  of  the  testa- 
tor could  be  found.  This  doctrine  is  as  old  as  the  case  of 
Ashburnei'v! Macguire{^\  where  Lord  Thurlow,  C,  says: 
'^As  to  the  ademption,  one  maxim  has  gained  so  mach 
ground  as  to  have  been  a  ffoverning  rule,  and  has  been 
recognized  by  Lord  Talbot  and  Lord  Hardwicke.  It  is  that, 
where  a  debt  is  bequeathed,  and  is  afterwards  extinguished 
by  the  act  or  concurrence  of  the  testator,  as  by  demand  or 
suit,  the  legacy  is  adeemed  ;  but,  if  paid  in  without  suit  or 
demand,  there  is  no  intention  to  adeem ;  and  there  are  in- 
numerable authorities  that  a  legacy  of  a  debt  is  not  adeemed 
by  a  voluntary  payment.  Lord  Camden,  in  AtUyrneyGm- 
eral  v.  Parkyn  ('),  expressly  exploded  this  distinction :  so 
did  Lord  Macclesfield.  I  am  inclined  to  adopt  their  opin- 
ions, because  I  can  find  no  ground  for  the  distinction  but  a 
passage  in  Swinburne,  §  20,  p.  7  (').  But  I  doubt  if  the  au- 
thors cited  by  him  support  him.  Godolphin  (*),  referring  to 
the  same  books,  states  the  rule  differently;  and  so  ha?e 
other  writers.  By  the  civil  law  it  was  competent  for  a  man, 
342]  after  he  had  changed  *the  subject-matter  of  a  specific 
legacy,  to  declare  by  his  conduct  that  such  a  change  was  an 
ademption.  The  case  put  is  of  a  gold  chain  which  the  testa- 
tor, after  having  bequeathed  it  by  his  will,  converts  into  a 
cup :  the  legacy  is  not  adeemed,  because  the  cup  might  be 
restored  to  its  former  shape.  This  has  not  been  adopted  by 
our  law.  There  is  no  ground  to  say  that,  after  a  legacy  is 
extinguished,  a  man  by  his  conduct  may  revive  it.  It  is 
contrary  to  common  sense  ;  as  appears  by  the  instance  put. 
The  gold  chain  may  have  been  given  as  a  legacy  because  it 
had  been  long  in  the  testator's  family.  If  it  be  afterwards 
converted  into  a  gold  cup,  the  reason  for  giving  it  ceased." 
And  see  the  judgment  of  Lord  Thurlow  in  Stanley  v.  Pot- 
ter (*),  where  it  was  held  that  a  bequest  of  a  debt  is  adeemed 
by  the  debt  being  paid  to  the  testator  in  his  lifetime,  whether 
the  payment  be  compulsory  or  voluntary,  or  whether  the 
sum  be  expressed  in  the  bequest  or  the  debt  bequeathed  gen- 
erally.    For  these  reasons,  I  am  of  opinion  tliat  the  peti- 

(0  2  Bro.  C.  C,  108.  (»)  6th  ed.,  p.  648. 

O  Amb.,  566.  (*)  Orphan's  h^^.,  4th  ed.,  p.  434. 

(5)  2  Cox's  C.  C,  180. 
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tioner  is  not  entitled  to  the  £200,  and  the  judgment  of  the 
county  court  judge  must  be  reversed,  with  costs.     . 

'      JudgToent  reversed. 

Solicitor  for  petitioner:  O.  W.  Barnard,  for  T.  A.  Harris, 
Wej^mouth. 

Solicitors  for  respondent :  Coornbe  &  Wainwrighty  for 
R.  N.  Howard  Weymouth. 


[4  Common  Pleas  Diyislon,  S4S.] 
June  25,  1879. 

*The  Guardians  of  the  Poor  of  the  Notting-     [343 
HAM  Union,  Appellants ;  Tomkinson,  Respondent. 

Evidence — Proceedings  against  Hwhand  fcr  maintenance  of  Child — Paternity  of  Child 
bom  in  Wedlock — Evidence  of  Husband  to  prove  J^on-aceess — Evidence  Further 
Amendment  Act,  1869  (82  d:  88  Vict.  c.  68),  s,  8. 

Proceedings  by  guardians  of  the  poor  before  justices  against  a  husband,  to  compel 
him  to  maintain  a  child  which,  although  born  of  his  wife  in  wedlock,  ha  refuses  to 
maintain  on  th6  ground  that  he  is  not  its  father,  are  not  "  proceedings  instituted  in 
consequence  of  adultery,**  within  the  meaning  of  the  Evidence  Further  Amendment 
Act,  1S69  (82  A  83  Vict  c.  68),  s.  3,  so  as  to  make  his  evidence  admissible  to  prove 
non-access  to  his  wife,  and  thereby  bastardize  the  child. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

The  respondent  appeared  before  the  justices  in  petty  ses- 
sions to  answer  a  complaint  made  by  the  guardians  of  the 
Nottingham  Union,  the  appellants,  under  43  Eliz.  c.  2,  s.  6, 
and  31  &  32  Vict.  c.  122,  s.  36,  and  to  show  cause  why  an 
order  should  not  be  made  upon  him  to  maintain  his  child 
Ernes3t,  born  of  his  wife  Mary,  and  who  was  then  chargeable 
to  the  appellants'  union. 

The  respondent  was  married  to  his  wife  Mary  on  the  10th 
of  March,  1863,  and  she  had  five  children  born  after  such 
marriage.  The  first  four  children,  it  was  admitted,  were 
their  legitimate  children,  but  the  respondent  denied  that  the 
fifth  child  Ernest,  born  on  the  6th  of  October,  1873,  was  his 
lawful  child.  Up  to  October,  1872,  the  respondent  and  his 
wife  had  lived  together,  but  at  that  time  he  ceased  to  live 
continually  with  her.  She  was  then  living  at  No.  1  Par-, 
adise  Road,  Lambeth,  and  the  respondent  was  living  at 
Conduit  Street,  Regent  Street,  at  a  distance  of  about  fpur 
miles  apart. 

Evidence  was  given  by  Elizabeth  Hatikey  that  the  respond- 
ent, in  December,  1872,  and  January,  1873,  had  a  key  of 
No.  1  Paradise  Road,  where  his  wife  wa^s  then  living,  and 
was  seen  on  several  occasions  to  open  the  door  with  such 
30  Eng.  Rep.  74 
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key  and  go  into  the  house,  on  some  occasions  as  late  as  one 
o'clock  in  the  morning,  and  a  particular  occasion  in  Decem- 
ber, 1872,  was  mentioned'  by  Elizabeth  Hankey,  when  she 
saw  the  respondent  go  into  this  house  as  late  as  one  o'clock 
in  the  morning.  The  respondent  was  tenant  of  No.  I  Para- 
dise Road,  and  maintained  his  wife  and  children  there. 
344:1  *The  respondent's  wife  was  called  on  behalf  of  the 
appellants,  and  she  proved  that  the  child  Ernest  was  her 
husband's  lawful  child  ;  and  that  the  respondent  cohabited 
with  her  in  November  and  December,  1872,  and  also  in  Jan- 
uary, 1873.  Evidence  was  also  given  by  two  other  witnesses 
to  corroborate  her  testimony. 

Proof  was  given  on  the  part  of  the  respondent  that  in  No- 
vember, 1878,  he  had  obtained  a  decree  nisi  for  a  dissolution 
of  marriage  with  his  wife,  on  the  ground  of  her  adultery  with 
a  man  of  the  name  of  Martin,  and  the  transcript  of  the  short- 
hand writer's  notes  was  given  in  evidence  to  show  that  the 
decree  nisi  was  based  upon  evidence  which  was  tendered  ia 
the  Divorce  Court  to  prove  that  the  adultery  was  committed 
on  or  about  the  26th  of  December,  1872,  but  no  evidence  was 
given  other  than  the  production  of  the  shorthand  writer's 
notes  to  prove  that  fact,  or  to  prove  that  she  had  at  any  time 
committed  adultery. 

The  respondent  was  called,  and  swore  that  he  had  never 
had  intercourse  with  his  wife  after  the  20th  of  October,  1872, 
but  he  admitted  that  he  slept  in  the  same  house  as  his  wife 
(but  not  with  her)  at  Whitsuntide,  1873,  and  that  he  was 
tenant  of  the  house  where  his  wife  lived,  at  No.  1  Paradise 
Road,  and  paid  the  rent  and  supported  her  and  the  child  in 
question  and  his  other  children  there,  until  about  the  middle 
of  November,  1873. 

No  other  evidence  was  given  to  prave  that  the  respondent 
did  not  have  access  to  his  wife  at  a  time  when  the  child  may 
have  been  begotten,  except  the  evidence  of  the  respondent 
himself  and  his  sister  Mary  Thorkell,  who  swore  that  after 
October,  1872,  with  the  exception  of  going  to  Calais  to  take 
his  child  to  school,  the  respondent  never  was  out  of  their 
house  at  night  later  than  eleven  o'clock  from  October,  1872, 
to  July,  1874. 

It  was  contended  on  behalf  of  the  appellants,  that  the 
child  being  born  in  wedlock  must  be  taken  to  be  the  legiti- 
mate child  of  the  respondent,  that  the  decree  nisi  and  the 
shorthand  writer's  notes  of  the  proceedings  of  the  Divorce 
Court  were  not  evidence  to  prove  the  adultery  of  the  wife  in 
December,  1872  (although  it  was  arranged  that  such  notes 
should  be  admitted  as  evidence  of  adultery  and  separatiou 
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of  the  respondent  and  his  wife  to  save  any  order  being  sought 
by  the  guardians  against  the  respondent  for  maintenance  of 
his  wife),  and  that  even  if  the  adultery  at  that  *date  [345 
was  proved,  it  did  not  follow  that  the  child  was  not  the  law- 
ful child  of  the  respondent. 

It  was  objected  on  behalf  of  the  appellants  that  the  re- 
spondent was  not  entitled  to  be  examined  on  his  own  behalf, 
and  that,  if  he  was  a  competent  witness,  he  was  not  entitled 
to  prove  that  he  had  not  had  access  to  his  wife,  and  thereby 
to  prove  that  the  child  Ernest  was  not  his  lawful  child. 

1  he  justices  overruled  these  objections,  and  decided  that 
although  there  was  no  evidence  to  prove  that  the  respondent 
was  not  the  father  of  the  child,  except  the  evidence  afore- 
said, they  were  entitled  to  take  into  consideration  such  evi- 
dence to  prove  that  he  was  not  the  father  of  the  child. 
They  further  decided  that  the  evidence  as  given  in  the  di- 
vorce suit  proved  that  she  had  committed  adultery  in 
December,.  1872,  and  that,  even  rejecting  the  respondent's 
evidence,  there  was  evidence  that  they  might  take  into  con- 
sideration to  prove  that  the  child  was  not  the  respondent's 
child.     They  accordingly  declined  to  make  any  order. 

The  question  for  the  opinion  of  the  court  was  whether  the 
justices  were  right  in  admitting  the  evidence  objected  to  by 
the  appellants,  and  whether  there  was  evidence  upon  which 
the  justices  were  entitled  to  find  that  the  respondent  was 
not  the  father  of  the  child. 

Wills^  Q.C.  {Poland^  with  him),  for  the  appellants: 
First,  it  is  well  established  law  that  the  husband's  evidence 
is  not  admissible  to  prove  non-access  to  his  wife,  and  so  to 
bastardize  his  child.  But  a  doubt  has  arisen  on  the  Evi- 
dence Further  Amendment  Act,  1869  (32  &  33  Vict.  c.  68), 
8.  3,  which  enacts  that  "The  parties  to  any  proceeding  in- 
stituted in  consequence  of  adultery,  and  the  husbands  and 
wives  of  such  parties,  shall  be  competent  to  give  evidence  in 
such  proceeding."  Two  cases  in  the  Chancery  Division 
have  raised  the  doubt.  In  re  Rideovi's  Trusts  (*)  a  peti- 
tion by  a  widower  for  payment  of  certain  moneys  out  of 
court,  was  opposed  by  6ne  of  the  children  of  his  mar- 
riage who  was  interested  in  the  reversion.  The  evidence  of 
the  petitioner  to  bastardize  his  child  seems  to  have  been  ad- 
mitted by  James,  V.C.  The  Vice-Chancellor  did  not,  how- 
ever, act  wholly  upon  it,  but  said,  "I  am  afraid  you  must 
give  *me  some  other  evidence."  In  In  re  Tear-  [346 
wood's  Trusts  {*);  the  evidence  of  a  husband  to  prove  tlie 
illegitimacy  of  children  born  of  his  wife  in  wedlock  was  ad- 
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mitted  by  Hall,  V.C.,  on  the  authority  of  In  re  Hideoufs 
Trusts  (*),  the  Vice-Chancellor  considering  that  James,  V.C., 
treated  such  evidence  as  admissible,  but  not  to  be  acted  upoa 
unless  corroborated.  The  court  will  not  consider  these  cases 
as  any  positive  authority  in  favor  of  the  reception  of  the 
evidence. 

Reginald  Brown^  for  the  respondent :  The  question  is 
whether  there  was  any  evidence  on  which  the  justices  could 
find  that  the  respondent  was  not  the  father  of  the  child. 
Putting  aside  that  given  bv  the  respondent,  the  evidence  of 
non-access  given  by  Mary  Thorkell  and  the  fact  of  the  adul- 
tery at  the  period  when  the  child  must  .have  been  begotten 
were  enough.  The  presumption  of  le^itimacj'^  is  rebuttable, 
and  was  rebutted.  Secondly.  The  evidence  of  the  respond- 
ent was  admissible.  There  are,  no  doubt,  reasons  of  decency 
which  may  be  urged  against  the  admissibility  of  the  hus- 
band's evidence  of  non-intercourse  when  he  is  cohabiting 
with  his  wife,  but  here  they  were  not  living  together.  14  & 
15  Vict.  c.  99,  enabled  the  parties  to  a  suit  to  give  evidence, 
and  16  &  17  Vict.  c.  83,  made  husbands  and  wives  of  parties 
competent  to  do  so,  except  in  criminal  proceedings  or  any 
proceeding  ^'instituted  in  consequence  of  adultery."  Then 
32  &  33  Vict.  c.  68,  s.  3,  removed  the  disability  as  to  pro- 
ceedings instituted  in  consequence  of  adultery.  But,  even 
without  this  act,  the  evidence  was  admissible,  for  the  wife 
was  no  party  to  the  proceedings,  which  were  between  the 
poor  law  officials  and  her  husband. 

[TFi7Z5,  Q.C.,  admitted  that  the  husband's  evidence  would 
have  been  admissible,  except  to  bastardize  his  issue.] 

In  Taylor  on  Evidence,  7th  ed.,  §  950,  it  seems  to  be  sug- 
gested that  the  rule  excluding  the  testimony  of  parents  when 
the  legitimacy  of  a  child  of  their  marriage  is  in  question,  to 
prove  that  they  have  or  have  not  had  connection,  has  been 
''indirectly  superseded  partly  by  s.  3  of  the  act  of  32  &  33 
Vict.  c.  68,  and  partly  by  two  modern  decisions,"  viz.,  In 
re  RldeonVs  Trusts  {')  and  In  re  Yearwood's  Trusts  {^), 
3471  *These  proceedings  were  "instituted  in  consequence 
of  adultery,"  as,  but  for  the  adultery,  the  husband  would  not 
have  refused  to  maintain  the  child.  When  the  phrase  was 
first  used  in  14  &  15  Vict.  c.  99,  s.  4,  there  was  no  divorce 
court,  and  therefore  the  exception  of  proceedings  in  conse- 
quence of  adultery  was  not  meant  to  apply  to  it,  but  rather 
to  chancery  suits  raising  questions  of  legitimacy.  And, 
therefore,  the  operation  of  32  &  33  Vict.  c.  68,  s.  3,  was 
probably  not  intended  to  be  restricted  to  proceedings  in  the 
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Divorce  Court.  If  it  had  been,  the  Legislature  would  surely 
have  expressly  said  so. 

There  can  be  no  doubt  that  James,  V.C.,  in  the  case  cited, 
admitted  the  evidence  of  the  husband  ;  vrhereas,  if  the  con- 
tention for  the  appellants  be  right,  the  evidence  was  abso- 
lutely inadmissible.  In  In  re  Yearwood^s  Trusts  {')  the 
whole  question  was  before  Hall,  V.C.,  who  expressly  decided 
it  in  favor  of  the  admissibility  of  the  evidence. 

A.  Wills,  Q.C.,  in  reply,  referred  to  Ooodright  d.  Stevens 
V.  Moss  ('). 

Gkove,  J.:  I  think  the  case  turns  on  the  question  really 
intended  to  be  raised  for  our  decision,  viz.,  whether  the  evi- 
dence of  the  respondent  was  admissible  or  not.  It  has  been 
contended  that  the  question  put  to  us  is,  whether  on  the 
wliole  evidence  received  by  the  magistrates  there  was  suffi- 
cient to  reasonably  satisfy  their  minds  of  the  fact  of  non- 
access,  that  is  to  say,  non-intercourse  between  the  husband 
and  wife.  But  I  do  not  think  that  was  the  question  meant 
to  be  submitted  to  the  court,  for  it  would  have  been  one  of 
fact  merely.  We  ought  to  look  at  the  whole  case  to  ascertain 
the  substantial  point  raised  in  it.  Putting  the  husband's 
testimony  aside  there  was  strong  evidence  that  he  visited  the 
wife's  house  on  several  occasions,  entering  it  sometimes  as 
late  as  one  o'clock  in  the  morning  at  a  time  when  the  child 
iniglit  have  been  begotten.  To  rebut  that  evidence  testi- 
'inony  was  given  by  his  sister,  who  swore  "that  after  Octo- 
ber, 1872,  with  the  exception  of  going  to  Calais  to  take  his 
child  to  school,  the  respondent  never  was  out  of  their  house 
at  night  later  than  eleven  o'clock  from  October,  1872,  to 
July,  1874."  It  is  singular  *that  this  woman  with  [348 
whom  the  respondent  lodged  should  undertake  to  say  that 
for  a  year  and  nine  months  he  never  was  out  of  their  house 
after  eleven  o'clock  at  night.  How  she  could  know  this  I 
fail  to  understand.  Moreover,  she  does  not  say  he  never 
was  absent  from  the  house  in  the  daytime.  He  might  have 
spent  all  day  with  his  wife  and  returned  to  his  lodgings  at 
eleven  at  night.  So  far  there  was  no  evidence  to  prove  non- 
access.  The  only  other  evidence  is  the  report  of  the  pro- 
ceedings in  the  Divorce  Court,  notes  of  which  were  put  in 
to  prove  the  adultery  of  the  wife  in  December,  1872,  about 
the  time  when  the  child  was  probably  conceived.  This 
evidence  was  objected  to.  It  was  contended  that  the  short- 
hand waiter's  notes  of  the  divorce  proceedings  were  not 
evidence.  But  it  was  arranged  that  the  shorthand  notes, 
although  not  evidence,  should  be  admitted  without  objec- 
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tion  merely  to  prove  the  fact  of  the  divorce  for  adultery, 
but  not  as  evidence  of  the  date  of  the  adultery.  I  think 
those  notes  were  certainly  inadmissible  to  prove  the  adultery 
of  the  wife. 

The  justices  overruled  these  objections,  and  decided  that, 
although  there  was  no  evidence  to  prove  that  the  respondent 
was  not  the  father  of  the  child  except  the  evidence  afore- 
said, they  were  entitled  to  take  it  into  consideration  to  pro?e 
that  he  was  not  the  father  of  the  child. 

Therefore  the  mere  evidence  on  which  they  proceeded  was 
the  evidence  of  the  husband,  and  the  only  other  legal  evi- 
dence was  that  of  Mary  Thorkell,  the  sister,  which  was 
worth  nothing  to  prove  non-accessw  So  the  real  question  in 
the  case  is,  was  the  evidence  of  the  husband  admissible! 
It  has  been  repeatedly  decided,  either  positively,  or  nega- 
tively by  such  evidence  never  having  been  tendered,  that, 
previously  to  the  Evidence  Acts  rendering  the  evidence 
of  husband  and  wife  admissible  in  certain  cases,  their 
evidence  was  not  admissible  at  common  law,  and  Mr.  Wills 
cited  OoodrigTvt  v.  Moss  (*)  which  shows  that  where  the 
legitimacy  of  a  child  is  the  question  in  dispute,  the  testi- 
mony of  the,  parents,  that  they  have  or  have  not  had  con- 
nection is  inadmissible.  A  decision  was  scarcely  needed  to 
show  that  such  was  the  case  at  common  law.  But  it  is  said 
that  the  evidence  of  the  respondent  was  admissible  by  virtue 
349]  of  32  &  33  Vict.  c.  68^  which  *enacts  by  sect.  3,  that 
*'  the  parties  to  anv  proceeding  instituted  in  consequence  of 
adultery,  and  the  nusbands  and  wives  of  such  parties  shall 
be  competent  to  give  evidence  in  such  proceeding."  The 
question  is,  was  this  proceeding  before  the  magistrates  "in- 
stituted in  consequence  of  adultery?"  I  think  the  words 
of  that  section  apply  to  the  proceedings  formerly  instituted 
in  the  House  of  Lords,  ana  subsequently  in  the  Divorce 
Court,  in  consequence  of  adultery.  Two  cases  have  been 
cited  in  which  James,  V.C.,  is  supposed  to  have  decided 
that  the  husband's  evidence  was  admissible  notwithstanding 
the  statute,  and  the  report  in  the  Law  Reports  gives  some 
color  to  the  supposition.  From  that  report  it  se€fms  as  if 
the  Vice-Chancellor  had  received  the  evidence  but  had  not 
been  satisfied  with  it  alone,  although  without  expressing 
a  positive  opinion  whether  it  was  admissible  or  not,  and  had 
wished  for  corroborative  evidence,  which  was  obtslined. 
But  the  report  in  the  Law  Journal  gives  a  diiferent  color  to 
the  case,  and  the  marginal  note  expresses,  at  least,  the 
opinion  of  the  reporter  that  the  learned  judge  really  thought 
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the  evidence  inadmissible,  although  he  may  not  have  ex- 
pressly said  so.  We  have  arrived  at  the  same  conclusion. 
Ifo  doubt,  the  Vice-Chancellor  does  not  in  terms  say  the 
case  before  him  was  not  "a  proceeding  instituted  in  conse- 
quence of  adultery,"  but  the  tendency  of  the  case  tvas  in  the 
opposite  direction  to  that  supposed  by  Hall,  V.C. :  In  re 
Yearwood^s  Trusts  (*).  My  opinion  is  that  the  words  "  pro- 
ceeding instituted  in  consequence  of  adultery"  apply  to 
proceedings  which  are  really  instituted  to  produce  the  re- 
sult of  divorce  as  a  consequence  of  adultery — there  may  be 
possibly  other  proceedings  to  which  the  words  apply — but 
that  they  do  not  apply  to  such  proceedings  as  those  in  the 
present  case,  which  are  not  instituted  in  consequence  of 
adultery  and  to  bastardize,  but  to  legitimatize  the  child.  I 
am  of  opinion  that  the  judgment  of  James,  V.C,  is  not  a 
judgment  opposed  to  our  present  decision.  Even  if  it  were 
so,  it  would  not  bind  us,  but,  had  it  been  an  explicit  and 
direct  authority,  we  should  of  course  hesitate  before  acting 
contrary  to  it.  Although  not  absolutely  a  decision  in  terms, 
yet  it  seems  to  support  our  present  judgment  which  is  in 
favor  of  the  appellant.. 

Lopes,  J.:  Two  points  are  raised  for  our  consideration. 
First,  *was  the  evidence  of  the  husband  admissible  to  [350 
prove  non-access  1  Secondly,  assuming  that  evidence  to  be 
inadmissible,  was  there  other  evidence  in  the  case  on  which 
the  magistrates  were  justified  in  acting.  With  respect  to 
the  first  point.  The  law  upon  it  before  the  Evidence  Acts 
was  beyond  doubt,  and  is  well  stated  in  the  head-note,  which 
is  Quite  borne  out  by  the  decision,  in  the  case  of  Rex  v.  The 
lahahitants  of  Sourton  (*),  that  *' neither  husband  nor  wife 
can  be  examined  for  the  purpose  of  proving  non-access  dur- 
ing marriage."  The  first  Evidence  Amendment  Act  is  14  & 
15  Vict.  .c.  99,  which  by  s.  2  entitled  the  plaintiff  arid  defend- 
ant in  actions  at  law  to  give  evidence.  But  there  was  this 
exception  contained  in  s.  4  that  nothing  in  the  act  contained 
should  apply  to  any  action  or  proceeding  ''instituted  in 
consequence  of  adultery."  It  could  not  therefore  be  con- 
tended that  the  old  law  expressed  in  the  case  I  have  just 
cited  was  altered.  Then  came  16  &  17  Vict.  c.  83,  the  effect 
of  which  was  to  do  what  the  former  act  was  held  not  to  have 
done,  viz.,  to  make  husbands  and  wives  of  the  parties  to 
actions  competent  and  compellable  witnesses.  !But  there, 
again,  was  tne  exception  as  to  any  proceeding  "instituted 
in  consequence  of  adultery:"  s.  2.  So,  still,  the  law  on  this 
subject  was  unaltered.     Then  came  the  Evidence  Further 
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Amendment  Act,  1869  (32  &  33  Vict.  c.  68),  on  which  re- 
liance  is  placed  by  the  respondent.  I  understand  the  object 
of  that  act  was  to  make  husband  and  wife  in  suits  in  the 
Divorce  Court  competent  and  compellable  witnesses,  and 
also  to  make  the  plaintiff  and  defendant  competent  and 
compellable  witnesses  in  actions  for  breach  of  promise  of 
marriage.  Sect.  3  provides  that  *'the  parties  to  any  pro- 
ceeding instituted  in  consequence  of  adultery,  and  the  hus- 
bands and  wives  of  such  parties,  shall  be  competent  to  give 
evidence  in  such  proceeding ;"  and  it  is  to  be  borne  in  mind 
that  Ihis  act  repeals  the  exception  in  14  &  16  Vict.  c.  99  and 
16  &  17  Vict.  c.  83  as  to  proceedings  instituted  in  conse- 
quence of  adultery. 

The  question  is,  whether  the  proceeding  in  the  present 
case  was  *' instituted  in  consequence  of  adultery?"  The 
proceeding  was  this :  an  application  was  made  to  justices 
by  the  parish  authorities  to  compel  the  husband  to  main- 
tain a  child  born  in  lawful  wedlocK.  I  think  that  cannot  be 
in  any  way  said  to  be  a  proceeding  instituted  in  consequence 
351]  of  adultery,  and,  but  for  the  words  of  the  *act,  I 
should  have  thought  it  too  clear  for  argument.  It  appears, 
however, 'that  the  present  point  has  been  raised  in  two  cases 
in  chancery:  In  re  RideouVs  Trusts  (')  and  In  re  Year- 
woocPs  Trusts  (*).  No  doubt  RideouVs  Case  (*)  at  first  seems 
in  point,  but  when  more  closely  examined  I  think  that,  evpn 
from  the  report  in  the  Law  Reports,  the  decision  cannot  be 
deemed  any  authority  for  saying  that  the  old  law  as  to  the 
inadmissibility  of  the  evidence  of  the  husband  or  wife  to 
prove  non-access  is  altered,  and,  indeed,  James,  V.C.,  used 
these  words :  *'  I  do  not  like  to  say  that  the  effect  of  statute 
is  to  supersede  the  old  rule."  I  think  the  true  view  of  that 
case  is  that  the  Vice-Chancellor  was  disinclined  to  decide  the 
point,  because  he  thought  it  unnecessary  to  do  so,  as  other 
evidence  was  brought  before  him  sufficient  for  him  to  act 
tipon;  and  as  to  In  re  Tearwood's  Trusts  (')  the  decision 
seems  to  entirely  proceed  on  the  presumed  authority  of 
RideouCs  Triists  (*).  I  do  not  think  that  either  of  those  cases 
decide  the  point.  If  there  had  been  any  direct  authority  in 
chancery  I  should  have  been  very  unwilling  not  to  follow  it, 
and  should  probably  have  done  so,  and  have  left  the  Court  of 
Appeal  to  determine  the  question. 

I  think  the  husband's  evidence  was  not  admissible  to 
prove  non-access.  But  then  suppose  it  was  inadmissible, 
was  there  any  other  evidence  on  which  the  magistrates  would 
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be  justified  in  acting  ?  I  think  not,  for  the  only  other  evi- 
dence was  that  of  Mary  Thorkell,  and  I  quite  agree  with  my 
Brother  Grove  that  it  is  a  bold  assertion  for  any  witness  to 
make  as  to  so  long  a  period  of  time  that  the  respondent  was 
never  out  of  her  house  at  night  later  than  eleven  o'clock. 
But,  although  her  evidence  seems  to  show  he  was  not  out 
later,  it  does  not  prove,  nor  does  she  attempt  to  show  that 
at  other  periods  of  the  day  he  might  not  have  visited  his 
wife,  as  he  may  have  done,  having  a  key  to  her  dwelling. 

Odse  remitted  to  justices. 

Solicitors  for  appellants :  Taylor^  Hoare  &  Taylor^  for  J. 
Black. 
Solicitors  for  respondent :  CrosSy  Son  &  Riley. 

See  ante^  p.  562  note. 


[4  Common  Pleas  Diyision,  352.] 

June  11,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

*Belmonte  and  Others  v.  Aynard  and  Another.    [352 
Paul  Gutschow  and  Ford  (Trustee),  Claimants. 

Practice — Security  for  Cotto — Interpleader  Issue — Plaintiff  residing  Abroad— IfonUnal 
,  Defendant,  really  Plaintiff 

Where  one  of  the  defendants  in  an  interpleader  issue  is  really  interested  in  the 
result  thereof  as  a  plaintiff,  he  is  not  entitled  to  call  upon  the  plaintiff  in  the  issue  to 
g:ive  security  for  costs  upon  the  ground  that  the  latter  is  a  foreigner  residing 
abroad. 

Decision  of  the  Common  Pleas  Division,  ante,  p.  508,  affirmed. 

Appeal  of  Ford  from  a  decision  of  Denman  and  Lindley, 
JJ.,  refusing  a  motion  for  security  for  costs. 

The  facts  are  fully  stated  in  the  report  of  the  proceedings 
before  the  Common  Pleas  Division  (*),  and  it  is  necessary 
here  only  to  give  the  following  brief  statement  of  them.  An 
action  had  been  brought  in  the  Mayor's  Court,  London,  in 
which  Ford  was  plaintiff ;  this  action  was  afterwards  stayed 
by  an  order  directing  an  interpleader  issue  to  be  tried,  in 
which  Belmonte  and  others,  trustees  of  F.  Giitschow,  were 

})laintiffs,  and  Paul  Gutschow,  of  Japan,  and  Ford  were  de- 
endants ;  but  the  question  as  to  the  validity  of  Ford's  claim 
could  not  arise,  unless  a  question  between  belmonte  and  his 
CO  trustees  upon  the  one  side  and  Paul  Gutschow  upon  the 
other  should  have  been  first  decided  in  favor  of  the  former. 
Belmonte  and  his  co-trustees  resided  at  Hamburg,  Ford  in 
London. 

AnU,  p.  608. 

30  Eno.  Rep.  75 
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Lamaison^  for  Ford :  This  case  falls  within  the  general 
rule  that  where  a  plaintiff  is  a  foreigner  residing  abroad  he 
is  bound  to  give  security  for  costs  ;  as  a  matter  of  conven- 
ience and  in  order  to  determine  the  rights  of  all  the  parties 
in  one  proceeding,  Ford  has  been  made  a  party  to  the  issue ; 
as  he  IS  a  defendant,  he  is  entitled  to  all  the  protection 
afforded  by  the  practice  of  the  court  to  defendants,  who  are 
sued  by  foreigners  residing  abroad. 

B.   v.  Williams^  for  Belmonte  and  others :    In  this  inter- 
pleader issue  Ford  is  really  a  plaintiff ;  and  one  plaintiff  can- 
not call  upon  another  plaintiff  to  give  security  for  costs. 
353]    *Bramwell,  L.J.:    I  think  that  the  decision  of  the 
Common  Pleas  Division  must  be  affirmed.    Ford  in  thisdis- 

Kute  occupies  the  position  of  a  plaintiff ;  if  the  suit  in  the 
[ayor's  Court  had  proceeded,  he  would  have  been  the 
Elaintiff  in  it.  I  inchne  to  think  that  Ford  ought  not  to 
ave  been  made  a  party  to  the  interpleader  issue.  The  Com- 
mon Pleas  Division  was  right  in  holding  that  he  was  not  en- 
titled to  security  for  costs. 

Brett,  L.J.:  The  only  ground  for  the  application  before 
us  is  that  the  plaintiffs  in  the  interpleader  issue  reside  abroad, 
and  that  Ford  has  been  made  a  defendant  to  it ;  but  he  is 
only  nominally  a  defendant;  he  is  really  a  plaintiff.  The 
first  question  to  be  tried  will  be  between  Belmonte  and  his 
CO- trustees  upon  the  one  side,  and  Paul  Gutschow,  of  Japan, . 
upon  the  other;  if  Paul  Gutschow  succeeds,  Ford  will  have 
no  claim  ;  if,  however,  the  first  question  is  decided  in  favor 
of  Belmonte  and  his  co- trustees,  then  a  second  question  will 
arise  between  them  and  Ford;  but  during  the  trial  of  the 
first  question  Ford's  part  will  be  only  passive. 

CoiTON,  L.J.:  This  is  an  application  that  the  plaintiffs 
in  an  interpleader  issue  be  ordered  to  give  security  for  costs, 
on  the  ground  that  they  are  foreigners  residing  abroad.  I 
think  that  the  Common  !rleas  Division  was  right  in  refusing 
to  make  an  order.  The  applicant.  Ford,  is  nominally  a  de- 
fendant, but  he  is  really  a  plaintiff.  There  are  really  two 
issues ;  in  the  first  Ford  has  no  interest  except  in  com- 
mon with  Belmonte  and  his  co-trustees  ;  but  if  the  issue  is 
decided  against  Gutschow,  of  Japan,  then  the  question  will 
arise  in  which  Ford  is  immediately  concerned.  It  is  un- 
necessary to  say  whether  the  form  of  the  issue  in  the  pres- 
ent case  is  convenient. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Ashurst,  Morris  &  Co. 
Sojicitors  for  Ford  :  Saunders^  JBawktford  &  Bennett. 
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[4  Common  Pleas  Division,  864.] 
March  22, 1879. 

[in  the  court  of  appeal.] 
♦Button  v.  O'Neill.  [354 

BiiU  of  Sale  Act,  1864  (17  4c  18  Vxd.  e.  86),  ».  1--Affldavit—De»criptijm  of  Em- 
denee  of  Maker — Change  of  Residence  by  Maker  between  Execulimi  and  Registration 
ofBiUofSaie,      * 

The  "  description  of  the  residence  "  of  the  maker  of  a  bill  of  sale,  required  by  the 
Bills  of  Sale  Act,  1864,  s.  1,  to  be  stated  in  the  affidavit  filed  therewith,  must  be  his 
residence  at  the  time  of  swearing  the  affidavit  and  not  of  executing  the  bill  of  sale. 

London  and  Westminster  Loan  and  Discount  Co,  v.  Chace  (12  C.  B.  (N.S.),  780;  81 
L.  J.  (C.P.),  314)  disapproved  of. 


[4  Common  Pleas  Division,  869.] 

March  16,  1879. 
[IN  THE  COURT  OF  APPEAL.] 

*Shaw  and  Others  v.  The  Earl  of  Jersey.    [359 

Pradiee — Procedure — Injunction — Supreme  Court  of  Judicature  Ad,  1878  (86  dk  87 
Viet.  e.  66),  s.  26,  subti.  8 — Landlord  and  Tenant — Restraining  distress.  Terms  of— 
Payment  of  Rent  into  Court. 

An  injunction,  to  restrain  a  landlord  from  exercising  the  legal  right  of  distress,, 
wili  be  granted  only  "  upon  such  terms  and  conditions  as  the  court  shall  think  last,'* 
under  the  Supreme  Court  of  Judicature  Act,  1873  (36  <&  87  Vict  c.  66),  s.  26,  saos.  8. 

The  terms  and  conditions  which  the  court  thought  just  and  imposed  on  tenants, 
who  sought  to  restrain  their  landlord  from  distraining  for  certain  rent  until  the  de- 
termination of  an  action  brought  by  them  against  him  to  try  his  right  to  the  rent, 
were  that  an  injunction  should  be  granted  for  a  fortnight,  and  continued  only  if  the 
rent  was  in  the  meantime  paid  into  court. 

Decision  of  the  Common  Pleas  Division,  ante,  p.  120,  affirmed. 


[4  Common  Pleas  Division,  862.] 
June  19,  1879. 

*De  Greuchy  v.  Wills  and  Wife.  [362 

Husband  and  Wife — Lex  loci  contractus — Conflict  of  Laws — Liability  of  Husband  mar- 
ried  in  England  for  ante-nuptial  Debts  contracted  by  Wife  in  Jersey — Married  Wo- 
men^s  Property  Act,  1870,  Amended  Act,  1874  (37  db  38  Vict,  c.  60),  s,  2. 

By  the  law  of  Jersey  a  husband  is  liable  for  the  ante-nuptial  debts  of  his  wife,  and 
the  Married  Women's  Property  Act,  1870,  Amendment  Act,  1874  (87  &  88  Vict 
c.  60).  does  not  apply  to  Jersey : 

Held,  notwithstanding,  that  an  Englishman  married  in  England,  after  the  passing 
of  the  act,  to  a  woman  who  has  contracted  debts  while  a  feme  sole  in  Jersey,  is 
liable,  in  an  action  brought  against  them  in  England  for  those  debts,  to  the  extent 
onl^'  of  the  assets  derived  froml^is  wife  and  specitied  in  s.  6  of  the  act, 
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[4  Common  Pleas  Division,  867.] 
March  29,  1879. 

367]  *Hartley  V.  Hudson. 

Zocal  Oovemment  Ads — Pttblie  Health  Ads,  1848, 1858,  and  1876 — Sewering  and 
Paving — Landlord  and  TetiatU — Covetiani  to  pay  Jiates,  Taxes,  and  Charges. 

The  defendant  became  tenant  of  a  house  under  a  lease  by  wMch  he  covenanted  to 
pay  "  all  rates,  taxes,  charges,  and  assessments  whatsoever  whicn  now  are  or  may  be 
charged  or  assessed  upon  the  said  premises,  or  any  part  thereof,  or  upon  any  per- 
son or  persons  in  respect  thereof,"'  land  tax  and  property  tax  excepted.  The  local 
board  of  health  gave  notice  to  the  plaintiff,  as  owner  (he  having  acquired  the  lessor's 
interest  in  the  premises),  to  sewer,  level,  pave,  Ac,  the  street  in  which  the  home  was 
situate ;  and,  upon  his  failure  to  comply  with  the  notice,  the  board  did  the  work, 
and  made  an  apportionment  upon  him  in  respect  thereof,  under  the  Public  Healtli 
Act,  1848  (11  <fe  12  Vict.  c.  63),  and  the  acts  amending  that  act,  and  he  was  com- 
pelled to  pay  the  amount  and  interest : 

He/d,  that  this  was  a  •* charge  upon  the  premises,"  or  "upon  a  person  in  respect 
thereof,"  from  which  by  his  covenant  the  defendant  undertook  to  relieve  the  pltin- 
tiff,  and  therefore  the  plaintiff  was  entitled  to  maintain  an  action  against  the  defend- 
ant in  respect  of  the  money  and  interest  so  paid  by  him. 

Further  consideration.  The  cause  was  tried  at  the 
last  assizes  at  Manchester. 

C.  Russell,  Q.C.,  and  S.  Taylor^  appeared  for  the  plaintiflf. 

Ambrose^  Q.C.,  and  Edge^  for  the  defendant. 

The  facts  are  fully  stated  in  the  judgment,  which  was  de- 
livered by 

LiNDLEY,  J.:  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  iudgment. 

On  the  16th  of  August,  1867,  the  defendant  became  tenant 
of  a  public  house  within  the  borough  of  Stockport  under  a 
lease  by  which  he  was  to  pay  to  the  lessors  the  yearly  rent 
of  £40,  "  free  from  all  present  and  future  parliamentary, 
parochial,  and  other  taxes,  rates,  charges,  deductions,  and 
impositions  whatsoever  (the  land  tax  and  property  tax,  if 
any,  only  excepted)."  The  lease  also  contained  a  covenant 
by  which  the  defendant  undertook  to  pay  "  all  rates,  taxes, 
charges,  and  assessriients  whatsoever  which  now  are  or  may 
be  charged  or  assessed  upon  the  said  premises  or  any  part 
thereof,  or  upon  any  person  or  persons  in  respect  thereof 
(except  as  aforesaid)." 

Prior  to  the  year  1874,  a  street  was  made  by  certain  per- 
sons unconnected  with  the  plaintiff  or  defendant,  butadjoin- 
368]  ing  the  ^demised  premises  ;  and  such  street  as  found 
by  the  jury,  was  prior  to  1874  existing  as  a  street.  In  April, 
1874,  the  corporation  of  Stockport,  as  local  board  of  health, 
gave  notice  under  the  Public  Health  Act,  1848  (11  &  12  Vict. 
c.  63),  s.  69,  to  the  plaintiff  (who  had  acquired  the  lessor  s 
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interest  in  the  premises),  as  owner,  that  he  was  required  to 
sewer,  level,  pave,  &c.,  this  street.  The  plaintiff  did  not 
comply  with  the  requirement  of  this  notice,  and  subse- 
quently the  required  works  were  done  by  the  corporation  ; 
and  the  proportion  of  the  expenses  in  respect  of  these  prem- 
ises was  settled  by  the  surveyor  of  the  corporation. 

The  notice  above  mentioned  was  clearly  given  under  the 
Public  Health  Act,  1848 :  it  may  be  doubtful  whether  the 
work  actually  was  done  under  that  act  or  under  the  Public 
Health  Act,  1876  (38  &  39  Vict.  c.  55),  which  came  into  force 
on  the  11th  of  August,  1875 ;  but,  as  the  provisions  of  the 
latter  act  (ss.  150  and  257)  are,  so  far  as  regards  this  case, 
identical  with  those  of  the  former  act  and  of  the  Local 
Government  Act,  1858,  and  as  in  argument  the  acts  of  1848 
and  1858  were  assumed  to  apply,  I  snail  consider  the  case  as 
under  the  act  of  1848  and  the  acts  amendinj^  the  same. 

The  question  here  is  upon  the  construction -of  the  cove- 
nants in  the  lease.  The  expense  of  paving,  &c.,  can  scarcely 
be  said  to  be  a  rate,  tax,  or  assessment ;  and  hence  it  only 
remains  to  consider  whether  it  was  a  charge  ''charged  or 
assessed  upon  the  said  demised  premises,  or  upon  any  per- 
son or  persons  in  respect  thereof.^' 

There  is  a  distinction  to  be  drawn  between  a  charge  upon 

Premises  and  a  charge  upon  a  person,  as  the  former  would 
e  binding  upon  the  realty,  whilst  the  latter  would  be  a 
mere  personal  liability  for  expenses  incurred  in  respect  of 
the  premises  ;  but  in  this  case  it  may  be  said  that  there  was 
a  charge  upon  the  premises  and  a  charge  upon  a  person,  viz., 
upon  the  plaintiff  as  owner  of  the  premises.  By  the  Public 
Health  Act,  1848,  such  expenses  are  to  be  paid  by  the  owner 
in  default,  in  such  proportion  as  shall  be  settled  by  the 
surveyor,  and  such  expenses  may  be  recovered  from  the 
owner  in  a  summary  manner,  or  the  same  may  be  by  order 
of  the  local  board  declared  private  improvement  expenses, 
and  be  recoverable  as  in  the  act  provided.  There  was 
*no  evidence  produced  to  show  that  these  expenses  [369 
had  been  declared  private  improvement  expenses  ;  they 
were  demanded  from  the  plaintiff,  and  he  paid  them  with 
interest  due  under  the  provisions  of  the  act  to  which  I  shall 
now  call  attention. 

By  the  Local  Government  Act,  1858,  which  made  corpora- 
tions the  local  boards  of  health  in  boroughs,  it  was  provided 
(8.  62),  that,  "  where  the  local  board  has  incurred  expenses 
for  the  repayment  whereof  the  owner  of  the  premises  for  or 
in  respect  of  which  the  same  are  incurred  is  made  liable, 
either  by  application  of  or  agreement  with  the  owner,  or  by 
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the  Public  Health  Act,  1848,  or  any  act  incorporated  there- 
with, or  this  act,  the  same  may  be  recovered  from  the  per- 
son who  is  owner  of  such  premises  when  the  works  are 
completed  for  which  such  expenses  have  been  incurred,  in 
the  manner  provided  by  the  rublic  Health  Act,  1848  ;  and 
such  expenses  shall  be  a  charge  on  the  premises  in  respect 
of  which  they  were  incurred,  and  shall  bear  interest  at  the 
rate  of  £5  per  cent,  per  annum  till  payment  thereof."  Now, 
these  expenses  paid  by  the  plaintiff  were  incurred  in  respect 
of  the  demised  premises,  and  by  the  terms  of  the  above  sec- 
tion were  a  charge  upon  the  premises  until  payment.  The 
fact  of  the  plaintiff  paying  them  because  he  was  compellable 
by  law  to  do  so,  does  not  make  them  any  the  less  a  charge 
on  the  premises  within  the  meaning  of  the  covenant  in  the 
lease  ;  and  hence  I  am  of  opinion  that  the  plaintiff  is  on  this 
ground  entitled  to  recover. 

But  I  think  the  plaintiff  is  also  entitled  to  recover  because 
these  expenses  were  a  charge  upon  "  a  person  in  respect  of 
the  premises,"  i.e.,  they  were  a  debt  payable  by  the  plain- 
tiff in  respect  thereof.  The  plaintiff,  by  the  Public  Health 
Act,  1848,  had  a  duty  cast  upon  him  to  pave,  &c.,  and  he 
neglected  to  perform  that  duty,  and  in  consequence  this  ex- 
pense was  incurred  by  the  corporation  :  this  expense,  then, 
became  chargeable  by  the  corporation  to  the  plaintiff,  and  it 
was  so  chargeable  in  respect  of  these  premises.  In  Tidswell 
V.  Whitworth  ('),  it  was  held  that,  where  the  act  imposed  upon 
the  landlord  the  duty  of  performing  the  work,  it  could  not 
be  said  that,  upon  the  corporation  charging  the  landlord 
with  the  expenses,  these  expenses  could  be  called  "taxes, 
rates,  assessments,  or  impositions  payable  in  respect  of  the 
370]  ^premises ;"  but  that  such  expenses  were  payable  in 
respect  of  the  owner's  default  to  do  the  work.  But  the  cove- 
nant in  the  lease  in  that  case  did  not  contain  the  words 
"charged  upon  any  person  or  persons  in  respect  thereof;" 
and  in  subsequent  cases  these  words  are  shown  to  be  import- 
ant. Thompson  v.  Lapworth  (*),  although  distinguished 
from  Tidswell  v.  Whitworth  (*)  on  the  ground  that  there  was 
no  duty  on  the  part  of  the  landlord  to  do  the  work,  was  also 
distinguished  on  the  ground  that  the  convenant  there  con- 
tained words  by  which  the  tenant  undertook  to  pay  "all 
taxes,  &c.,  which  should  be  taxed,  &c.,  on  the  tenant  or 
landlord  of  the  premises ;"  and  this  distinction  is  pointed 
out  in  Rawlins  v.  Briggs  (").  In  Crosse  v.  Raw  (*),  the 
tenant  had  covenanted  to  pay  all  ''outgoings  which  should 

(')  Law  Rep.,  2  C.  P.,  826.  (»)  3  C.  P.  D.,  368;  ante,  p.  231. 

(»)  Law  Rep.,  8  C.  P.,  149.  {*)  Law  Rep.,  9  Ex.,  209;  10  Eng.  R,  886 
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at  any  time  during  the  said  demise  be  taxed,  rated,  charged, 
assessed,  or  imposed  upon  the  said  demised  premises  or  upon 
the  landlord  or  tenant  in  respect  thereof."  Now,  there,  the 
local  board  had  the  right  to  compel  the  owner  to  make  a 
drain  connecting  with  the  main  sewer,  or,  in  default,  to  do 
it  themselves.  jBramwell,  B.,  there  says :  "  It  is  said  it  was 
the  duty  of  the  defendant  (the  landlord)  to  make  the  drain, 
and  that,  if  he  had  done  so,  the  expense  would  not  have 
been  an  outgoing  '*  taxed,  rated,  charged,  assessed,  or  im- 
posed" upon  or  in  respect  of  the  premises.  Now,  the  point 
so  stated  seems  to  be  scarcely  arguable  ;  for,  the  argument  in 
substance  is,  that,  if  the  local  board  had  a  right  to  make  the 
drain  in  the  first  instance,  and  charge  the  expense  on  the 
defendant,  it  would  be  an  outgoing  imposed  on  the  landlord 
in  respect  of  the  premises ;  but,  if  they  had  a  right  to  com- 
pel the  defendant  to  do  it,  and  he  did  it,  it  would  not  be  an 
outgoing  imposed  on  him'in  respect  of  the  premises.  This 
seems  preposterous.  It  would  certainly  be  something  which 
had  gone  out,  an  expense  which  he  had  been  at  in  respect  of 
the  premises ;  and  it  would  have  been  an  expense  imposed 
on  him." 

In  this  case,  whether  the  plaintiff  had  done  the  work  him- 
self or  paid  the  expense  of  its  being  done  by  the  corporation, 
he  would  have  done  either  by  compulsion,  and  tne  cost  of 
BO  doing  would  have  been  a  charge  charged  upon  him  in  re- 
spect of  the  premises.  *Hence,  I  am  of  opinion  that  [371 
there  must  be  judgment  for  the  plaintiff,  for  £68  Yls.  3flJ., 
an^  £2  lU.  for  interest. 

Judgment  accordingly. 

Solicitors  for  plaintiff :  Hughes  &  Son^  for  A.  P.  Vaughan, 
Heaton  Norris,  and  Stockport. 

Solicitors  for  defendant:  Norris^  Aliens  &  Carter^  for 
Diggles  &  Ogden,  Manchester. 
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[4  Common  Pleas  Division,  871.] 
May  12,  1879. 

Dixon  v.  Whitworth. 
Dixon  v.  The  Sea  Insurance  Company. 

Insurance  {Marine)^InturabU  Lvtered^Salvage — CosU  of  Salvagt  BuU^Suing  and 

Laboring  Ciatute, 

The  plaintiff  agreed  with  one  W,  for  a  sam  of  £10,000  to  transport  the  obelisk 
known  as  **  Cleopatra's  Needle  **  from  Alexandria  to  London,  and  there  to  erect  it 
upon  some  public  site  to  be  afterwards  selected.  He  accordingly  placed  it  in  an  iron 
case  which  he  named  The  Cleopatra,  shaped  somewhat  like  a  ship,  with  a  small  deck 
and  a  mast  and  steering  apparatus,  and  engaged  a  steam  vessel  called  the  Olga  to 
tow  it  to  England.  To  cover  the  expenses  (about  £4,000)  incurred  by  him  in  get- 
ting the  obelisk  afloat,  and  the  cost  and  risk  of  the  voyage  to  England,  the  plaintiff 
caused  two  policies  to  be  effected  with  the  respective  defendants  "  npon  the  goods 
and  merchandises  in  the  good  ship  or  vessel  called  The  Cleopatra  iron  vessel  contain- 
ing the  obelisk  ....  valued  at  £4,000  ....  against  the  risk  of  total  loss  only;" 
the  risks  insured  against  being  the  ordinary  sea  risks,  and  the  suing  and  labonng 
clause  being  in  the  ordinary  form. 

In  the  course  of  the  voyage  The  Cleopatra  got  adrift  in  a  storm  in  the  Bay  of 
Biscay,  and  the  Olga  after  some  ineffectual  attempts  to  recover  her  proceeded  to 
England  without  her.  The  Cleopatra  was  ultimately  picked  up  by  another 
steamer  and  carried  into  Ferrol,  where  the  salvors  detamed  her  under  a  claim  for 
salvage.  A  suit  was  afterwards  instituted  by  the  salvors  in  the  Admiralty  Coart, 
London,  in  which  they  claimed  £26,000  for  salvage  services.  The  court  awarded 
inem  £2,000  and  costs. 

In  actions  upon  the  policies  : 

Held, — 1.  That  the  maintiff,  being  the  owner  of  The  Cleopatra,  and  having  poaaes- 
sion  of  the  obelisk,  and  (possibly)  a  lien  upon  it  for  his  expenditure,  had  a  suffideDt 
insurable  interest,  at  least  to  the  extent  of  his  outlay : 

2.  That  the  true  effect  of  both  policies  was,  an  insurance,  not  on  "cargo 'or 
"  freight "  only,  but  on  the  vessel  and  her  cargo : 

8.  That,  under  the  suing  and  laboring  clause,  the  assured  was  entitled  to  recover 
the  £2,000  awarded  to  the  salvors,  but  not  the  costs  of  the  proceedings  in  the  Admi- 
ralty  Court,  nor  the  expenses  incurred  by  him  in  refitting  The  Cleopatra  at  Ferrol 
and*  towing  her  to  London. 

Actions  upon  two  policies  of  insurance,  the  terms  of  which 
and  the  circumstances  under  which  they  were  effected  are 
372]  sufficiently  ^stated  in  the  judgment.  The  causes 
were  tried  together  before  Lindley,  J.,  at  Westminster  on 
the  26th  of  March,  1879,  and  were  argued  upon  motions  for 
judgment  on  the  26th  of  April  and  the  3d  of  May  by  BvM, 
Q.C.,  and  Gains/ord  Brtbce^  for  the  plain tiflf,  and  by  C.  Bus- 
sell,  Q.C.,  J.  C.  MatheWy  and  Myhurgh^  for  the  defendants. 
The  following  authorities  were  referred  to  : 

For  the  xABrnW^^—Morsle- Blanch  v.  Wilson {^)\  Bolph 
V.  Crouch  C) ;  Xenos  v.  Fox  (") ;  Dent  v.  Smith  (*) ;  Watson 
V.  Marine  Insurance  Co.  (*). 

Q)  Law  Rep.,  8  C.  P.,  227 ;  6  Eng.  R.,  (»)  Law  Rep.,  8  C.  P.,  680 ;  4  C.  P.,  665. 
286.  {*)  Law  Rep.,  4  Q.  B.,  414. 

(«)  Law  Rep.,  8  Ex.,  44^  (»)  7  Johns.  (N.Y.),  61. 
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For  the  defendants, — Dickinson  v.  Jardine  (*) ;  The  Py- 
rennee  (') ;  Lowndes  on  Average,  4th  ed.,  p.  231. 

Cur.  adv.  vulL 

May  12.     Lindley,  J.,  delivered  judgment. 

These  are  actions  brought  by  an  assured  against  the  under- 
writers of  two  marine  policies,  in  respect  of  losses  occasioned 
by  tlie  accident  which  befel  the  celebrated  Cleopatra  obelisk 
on  her  voyage  from  Alexandria  to  this  country.     . 

The  plaintiff  is  a  civil  engineer ;  and  it  appears  from  his 
evidence  that  he  was  desirous  of  seeing  the  obelisk  brought 
over  to  England,  and  had  a  conversation  with  Mr.  Erasmus 
Wilson  on  the  subject.  Ultimately,  by  an  agreement  dated 
the  31st  of  January,  1877,  and  made  between  Mr.  Wilson  of 
the  one  part  and  the  plaintiff  (Mr.  Dixon)  of  the  other  part, 
it  was  in  effect  agreed  that  Mr.  Dixon  should  at  his  own  ex- 
pense and  risk  transport  the  obelisk  to  London  and  erect  it 
there  uninjured,  and  that,  in  the  event  of  his  succeeding, 
Mr.  Wilson  should  pay  him  £10,000.  Mr.  Dixon,  however, 
was  to  incur  no  liability  to  Mr.  Wilson  in  the  event  of  fail- 
ure in  the  enterprise.  On  the  other  hand,  Mr.  Dixon  was  to 
have  no  claim  whatever  against  Mr.  Wilson  except  in  the 
event  of  success.  Further,  it  appears  from  Mr.  Dixon's  evi- 
dence that  he  did  not  anticipate  any  profit  to  himself  from 
the  transaction :  in  other  words,  it  was  not  expected  that  the 
£10,000  would  more  than  cover  the  expenses. 

The  only  evidence  before  me  respecting  the  ownership  of 
the  *obelisk  is  the  plaintiff's  statement  that  there  [373 
was  a  dispute  about  it,  and  the  Khedive  presented  it  to  the 
British  nation,  and  handed  it  to  him,  the  plaintiff,  on  their 
behalf. 

Having  made  the  above  agreement,  Mr.  Dixon  commenced 
to  prepare  for  the  transport  of  the  obelisk.  He  spent  con- 
siderable sums  of  money  and  much  labor  in  doing  this,  and 
he  built  the  vessel  called  The  Cleopatra.  This  was  in  fact 
little  more  than  an  iron  case  in  which  the  obelisk  was  stowed 
and  in  which  it  would  float.  The  vessel  had  no  other  us«, 
and  was  fit  for  no  other  purpose.  The  vessel  was  quite  sub- 
ordinate to  its  cargo,  and  the  cost  of  its  construction  was  for 
all  practical  purposes  nothing  more  than  part  of  the  cost  of 
transporting  the  obelisk. 

In  September,  1877,  the  obelisk  was  in  its  case,  or,  in  other 
words,  was  on  board  The  Cleopatra,  and  was  ready  to  be 
towed  to  England.  On  the  15th  of  September,  an  agreement 
was  entered  into  between  the  owners  of  the  steamship  Olga 

P)  Law  Rep.,  3  C.  P.,  639.  («)  Br.  <&  L.,  189. 

30  Eng.  Rkp.  77 


602  COMMON  PLEAS  DIVISION.  [Vol  IV. 

1879  Dixon  v.  Whitworth.  ' 

of  the  on«  part  and  Mr.  Dixon  of  the  other  part,  for  the 
towage  of  The  Cleopatra  with  the  obelisk  on  board  from 
Alf»xandria  to  London,  for  the  sum  of  £900. 

The  expenses  and  liabilities  which  Mr.  Dixon  had  incur- 
red up  to  this  time  in  constructing  the  vessel,  in  getting  the 
obelisk  on  board,  in  properly  stowing  it  there,  and  in  pro- 
viding for  its  tmnsport,  were  estimated  by  him  at  £4,000, 
and  did  in  fact  amount  to  about  this  sum. 

On  the  20th  and  21st  of  September,  1877,  the  policies  on 
which  these  actions  were  brought  were  effected  by  Messrs. 
Barr  &  Co.  for  Mr.  Dixon.  I  will  presently  state  their  lan- 
guage and  legal  eflfect. 

Tiie  Cleopatra  and  the  obelisk  left  Alexandria  on  the  21st 
of  September,  1877,  in  tow  of  the  Olga.  All  went  well  until 
the  14th  of  October,  when  a  severe  storm  was  encountered 
in  the  Bay  of  Biscav,  and  the  Olga  was  compelled  to  cast 
The  Cleopatra  oflf.  On  the  15th  the  Olga  took  the  crew  of 
The  Cleopatra  on  board,  and  afterwards  lost  sight  of  her, 
and,  having  vainly  endeavored  to  find  her,  gave  up  the 
search  and  came  on  to  England  without  her.  On  the  even- 
ing, however,  of  the  same  day,  the  steamer  Fitzmaurice 
fell  in  with  The  Cleopatra,  and,  after  great  risk  and  labor, 
succeeded  in  saving  her  and  in  towing  her  into  Perrol.  The 
Cleopatra  and  obelisk  afterwards  reached  London  in  safety. 
374]  *The  Court  of  Admiralty  awarded  salvage  to  the  Fitz- 
maurice. For  the  purpose  of  determining  the  amount  to  be 
awarded,  the  obelisk  was  estimated  to  be  worth  £26,000, 
and  the  sum  awarded  to  the  salvors  was  fixed  at  £2,000. 
This  sum  the  plaintiff  paid.  He  also  paid  the  costs  of  the 
proceedings  in  the  admiralty,  and  certain  expenses  in  refit- 
ting The  Cleopatra  at  Ferrol,  and  in  towing  her  with  the 
obelisk  from  that  port  to  London.  The  present  actions  are 
brought  to  recover  contribution  from  the  underwriters  in  re- 
spect of  these  salvage  and  other  expenses.  The  policies  on 
which  the  actions  are  brought,  are  worded  as  follows : 

Whitworth's  policy  is  for  £1,000  "upon  the  goods  and 
merchandises  in  the  good  ship  or  vessel  called  The  Cleopatra 
iron  vessel,  containing  the  Cleopatra  obelisk."  '*  The  goods 
and  merchandises,  &c.,  for  so  much  as  concerns  the  assured, 
by  agreement  between  the  assured  and  assurers  in  this 
policy,  are  and  shall  be  valued  at  £4,000."  "Vessel  and 
obelisk  being  insured  against  the  risk  of  total  loss  only." 
The  risks  insured  against  are  the  ordinary  sea  risks ;  and  the 
suing  and  laboring  clause  is  in  the  ordinary  form. 

The  Sea  Insurance  Company's  policy  is  for  £2,000,  "  upon 
any  kind  of  goods  and  merchandises,  and  also  upon  the 
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body,  &c.,  of  and  in  the  §ood  ship  or  vessel  called  The  Cleo- 
patm  iron  vessel,  containing  the  Cleopatra  obelisk."  **The 
said  ship,  &c.,  goads  and  merchandises,  &c.,  for  so  much 
as  concerns  the  assured,  by  agreement  between  the  assured 
and  the  company  in  this  policy,  are  and  shall  be,  vessel  and 
obelisk  valued  at  £4,000.^'  This  policjr  also  is  against  total 
loss  only.  The  clauses  relating  to  the  risks  insured  against, 
and  the  suing  and  laboring  clause,  are  in  the  ordinary  form. 

The  actual  wording  of  tne  suing  and  laboring  clause  was 
in  both  policies  as  follows:  "And,  in  case  of  any  loss  or 
misfortune,  it  shall  be  lawful  for  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labor,  and  travel  for,  in,  and 
about  the  defence,  safeguard,  and  recovery  of  the  said  goods 
and  merchandises,  or  any  part  thereof,  without  prejudice 
to  this  insurance,  to  the  charges  whereof  we  the  assurers 
will  contribute  each  one  according  to  the  rate  and  quantity 
of  his  sum  herein  assured." 

Although  the  language  of  the  first  policy  is  not  quite  clear 
as  regards  the  subject-matter  insured,  I  think  the  first  policy 
is  on  *both  ship  and  cargo,  and  not  on  cargo  only.  [375 
The  second  policy  is  clearly  on  both. 

The  plaintiffs  interest  in  The  Cleopatra  and  obelisk  were 
as  follows  :  He  was  owner  of  The  Cleopatra  :  he  was  not 
owner  of  the  obelisk  ;  but  he  had  spent  money  upon  it,  had 
possession  of  it,  and  probably  had  a  lien  upon  it  for  his  ex- 
penditure. Taking  The  Cleopatra  and  obelisk  together,  the 
value  of  his  interest  in  them  at  the  date  of  the  policies  was 
£4,000.  This  was  all  he  had  at  risk,  and  all  that  was  worth 
insuring.  It  is  true,  that,  in  certain  events,  he  might  be 
come  entitled  to  £10,000  under  his  agreement  with  Mr.  Wil 
son  :  but  this  ^um  was  only  calculated  to  cover  expenses 
and  Mr.  Dixon,  as  a  prudent  man,  would  hardly  incur  fur- 
ther expense  until  the  risks  of  the  voyage  were  over.  I  re 
gard  the  policies  as  being  axactly  what  they  purport  to  be, 
viz.,  policies  on  the  obelisk  and  the  vessel  it  was  in  ;  and  I 
regard  Mr.  Dixon  as  having  an  insurable  interest  in  them 
to  the  extent  of  £4,000,  and  as  having  insured  that  inter- 
est by  the  policies.  The  description  in  the  policies  is  suffi- 
cient in  my  opinion  to  cover  that  interest :  M'Kenzie  v. 
WJiiteworta  (')  shows  that  it  is  sufficient  to  specify  the 
subject-matter  of  insurance,  and  that  it  is  not  necessary  to 
describe  the  assured' s'  interest  in  it,  unless  his  interest  is 
such  as  to  affect  the  risk  insured  against ;  which  was  not 
the  case  here. 

It  was  suggested  that  these  policies  ought  to  be  regarded 

0  Law  Rep.,  10  Ex.,  142;  12  Eng.  R.,  682;  1  Ex.  D.,  86;  16  Eog.  R.,  286. 
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as  analogous  to  policies  on  freight  to  be  earned  on  the  safe 
arrival  of  cargo ;  but,  in  my  judgment,  this  is  not  the  correct 
view :  the  analogy  is  too  fanciful  and  far-fetched  to  be  of  any 
practical  use.  The  true  eflfect  of  the  policies  is  in  my  opin- 
ion what  I  have  above  described. 

The  first  question  which  arises,  is,  whether  the  under- 
writers are  bound  to  pay  anything  in  respect  of  any  of  the 
expenses  to  recover  which  the  actions  are  brought.  These 
expenses  are, — 1.  The  £2,000  paid  for  salvage, — 2.  The  costs 
of  the  proceedings  in  the  admiralty, — 3.  The  expenses  of 
refitting  at  Ferrol  and  of  towing  from  that  port  to  fengland. 
It  will  be  convenient  to  consider  each  of  these  in  turn. 

1.  As  to  the  £2,000  paid  for  salvage :  The  policies  are 
against  the  risk  of  total  loss  only.  Neither  The  Cleopatra 
376]  nor  the  *obelisk  was  totally  lost :  both  were  in  fact 
saved ;  and  the  defendants  therefore  contend  that  they  are 
under  no  liability  whatever.  But,  although  there  was  no 
total  loss,  it  is  clear  beyond  all  doubt  that  The  Cleopatra  and 
her  cargo  were  in  imminent  danger  of  destruction,  and  were 
saved  from  total  loss  by  the  services  of  the  salvors.  The 
underwriters,  therefore,  have  had  the  benefit  of  these  ser- 
vices, and  are  bound  in  my  opinion  to  indemnify  the  plain- 
tiff against  his  liability  in  respect  of  them.  It  is  true  that 
the  language  of  the  suing  and  laboring  clause  does  not  in 
terms  extend  to  any  services  except  those  rendered  by  the 
assured,  their  factors,  servants,  and  assigns :  and  it  is  also 
true  that  the  salvage  services  in  this  case  were  not  rendered 
by  Mr.  Dixon,  nor  by  any  factor,  servant,  or  assign  of  his, 
unless  the  salvors  are  to  be  regarded  as  having  been  his 
agents  by  necessity  or  by  ratification.  But,  without  dis- 
cussing how  far  the  salvors  can  properly  be  regarded  as 
iagents,  I  take  it  to  be  settled  that  the  suing  and  laboring 
clause  ought  to  be  construed  to  cover  expenditure  which  the 
assured  necessarily  became  liable  to  pay,  by  way  of  salvage 
in  respect  of  preservation  from  loss  which  if  it  had  occurred 
would  have  fallen  on  the  underwriters :  see  Lohre  v.  AitcJii- 
son{^);  Kidston  v.  Empire  Marine  Insurance  Co,  (").  In 
truth,  Mr.  Russell  did  not  seriously  contest  this  point, 
although  he  thought  it  his  duty  to  submit  it  to  the  court  for 
decision.  The  same  case  of  Lohre  v.  Aitchison  (')  shows 
that  this  clause  is  operative  even  although  there  is  no  total 
loss,  and  nothing  abandoned  to  the  underwriters :  and  in 
my  opinion  they  are  bound  by  this  clause  to  indemnify  the 
plaintiff,  in  proportion  to  the  sums  they  respectively  insured, 
against  bis  loss  of  the  £2,000  awarded  for  salvage. 

0)  3  Q.  B.  D.,  658,  666.  («)  Law  Bep.,  1  C.  P.,  685 ;  2  C.  P.,  367. 
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2.  As  regards  the  costs  of  the  admiralty  proceedings, — I 
am  of  opinion  that  the  underwriters  are  not  liable  for  these 
costs,  or  any  part  of  them.  I  quite  accede  to  the  view  that 
they  were  necessarily  and  properly  incurred  in  ascertaining 
the  proper  amount  of  salvage  to  be  paid ;  and  I  agree  in  the 
observation  that,  in  order  to  enable  Mr.  Dixon  to  get  the 
obelisk  out  of  the  hands  of  the  salvors,  it  was  as  necessary 
to  pay  or  secure  their  costs  as  to  pay  or  secure  the  salvage 
itself.  But  the  costs  which  Mr.  iJixon  has  *had  to  [377 
pay  are  not  in  my  opinion  charges  incurred  by  him  to  avert 
a  loss  insured  against,  or,  at  all  events,  they  are  too  jemotely 
so  to  be  covered  by  the  words  of  the  policies  before  me. 
The  suing  and  laboring  clause  is  silent  about  costs ;  and  no 
authority  has  been  produced  in  which  costs  have  been  recov- 
ered under  it.  I  do  not  regard  Xenos  v.  Fox  (*)  as  conclu- 
sive against  the  plain tiflE  on  this  point ;  but  it  certainly  is 
rather  against  him  than  for  him :  and  the  fact,  that  the 
suing  and  laboring  clause  did  not  cover  such  losses  as  are 
now  usually  provided  for  by  the  collision  clause,  goes  far 
to  show  that  the  costs  whicn  I  am  considering  cannot  be 
thrown  on  the  underwriters.  Their  contract  does  not  cover 
them. 

3.  As  regards  the  expense  of  refitting  at  Ferrol,  and  tow- 
age from  that  port  to  London,  I  am  of  opinion  that  these 
matters  cannot  be  thrown  on  the  underwriters.  They  were 
not  incurred  by  Mr.  Dixon  to  avoid  a  total  loss  by  perils  of 
the  sea  of  the  obelisk  or  of  his  interest  in  it.  They  were  not 
incurred  until  after  the  obelisk  had  been  saved.  It  is  true 
that  Mr.  Dixon  would  have  lost  the  benefit  of  his  agreement 
with  Mr.  Wilson  if  he  had  not  got  the  obelisk  home.  But, 
as  has  been  seen,  he  did  not  insure  the  benefit  of  that  agree- 
ment ;  and,  as  soon  as  the  obelisk  was  saved,  the  interest  in 
it  which  he  insured  by  the  policies  was  saved  also.  These 
policies  are  against  total  loss  only;  and  any  loss- sustained 
by  the  plaintiff  in  getting  the  obelisk  home  after  it  was  safe 
at  Perrol  must  be  borne  oy  him  :  see  Or  eat  Indian  Penin- 
sidar  Railway  v.  Saunders  (*). 

I  pass  now  to  the  next  and  last  question  which  arises,  viz., 
whether  the  plaintiff  is  entitled  to  recover  in  respect  of  the 
whole  £2,000  or  only  in  respect  of  some  portion  of  that  sum, 
viz.,  in  respect  of  what,  as  between  himself  and  the  other 
persons  interested  in  the  obelisk,  would  be  his  proper  pro- 
portion, supposing  the  obelisk  to  have  been  uninsured. 

This  question  depends  on  the  true  construction  and  effect 

0)  Law  Rep.,  8  C.  P.,  630;  4  C.  P.,  665. 
C)  1  B.  <k  a,  41 ;  30  L.  J.  (Q.B.),  218;  2  B.  A  S.,  266;  81  L.  J.  (Q.B.),  206. 
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as  analogous  to  policies  on  freight  ^_at  least,  in  this 

arrival  of  cargo ;  but,  in  my  judgr  ^^  favor  of  the  plain- 

view:  the  analogy  is  too  fanciful  its  true  eflfect.    By  it 

practical  use.     The  true  effect  ^        ^t^  in  proportion  (o  the 
ion  what  I  have  above  descrih        ^s  as  the  assured  shall  be 
The  first  question  which      ^^ch,  if  not  prevented,  would 
writers  are  bound  to  pay  a      ,ere  are  no  words  to  the  effect 
expenses  to  recover  whic     y  be  repaid  such  proportion  of 
expenses  are,— 1.  Thef"   juitable  adjustment  between  him- 
of  the  proceedings  ir   lall  on  him  alone.    The  agreement  is, 
refitting  at  Ferrol  an-  ^portion  to  the  amount  subscribed)  to 
It  will  be  convenier^,^r^ices.     In  other  words,  the  underwrit- 
1.  As  to  the  f;|jini  for  his  services;  each  underwriter 
against  the  risk  .•{^  proportion  to  the  amount  for  which  he 
376]    nor  thp  ^J^^er^  the  early  part  of  the  clause  authorizes 
saved ;  and  t  ;^*endeavor  to  save,  not  his  interest  in  the  thing 
under  no  l'..^;'^/,e  thing  itself;  and  the  language  of  the  clause 
total  loss,    v^^^  cases  in  which  other  persons  besides  himself 
her  carg^  .j^^^d  in  that  thing.     Further,  it  is  now  clearly 
saved  f  .  >j^  that  this  clause  is  a  distinct  and  indepndent 
under   ^j;^^^  which,  although  occurring  in  and  forming  part 
vicep   ^^(jjicy,  may  entitle  the  assured  to  recover  more  than 
*^^     /'^oont  underwritten  :  see  Lohre  v.  AitcJiison  (*).    Having 
th     ^^  to  this  principle,  and  to  the  language  and  known  ob- 
^'     !^oi  the  clause,  I  am  of  opinion  that,  whatever  services  or 
/J^es  of  the  assured  fairly  come  within  it  must  be  paid 
L  by  the  underwriters  in  proportion  to  their  subscriptions. 
fbis  view  is  in  accordance  with  that  adopted  by  Chancellor 
j{<?nt,  in  Watson  v.  Marine  Insurance  Co.  (*) ;  and,  although 
^iiat  decision  is  controverted  by  Mr.  Phillips,  §  1742,  note  5, 
and  by  Mr.  Lowndes,  Law  of  Average,  4th  ed.,  p.  231, 1  am 
of  opinion  that  Chancellor  Kent's  view  is  more  in  accord- 
ance with  the  true  intent  and  meaning  of  the  suing  and  la- 
boring clause  than  are  the  views  of  his  critics.     They  do  not, 
I  thiuK,  attach  sufficient  importance  to  the  clause  being  a 
distinct  agreement  to  pay  for  services  rendered  to  avoid  a 
a  loss  insured  against. 

The  underwriters  will  be  at  liberty,  on  paying  Mr.  Dixon, 
to  enforce  such  rights,  if  any,  as  he  may  have  against  other 
persons  in  respect  of  their  proper  shares  of  the  salvage  ex- 
penses, see  Dickinson  v.  Jardine{*) ;  and,  although  in  this 
379]  particular  case  *tho8e  rights  will  probably  be  of  no 
avail,  yet,  whatever  they  may  be  worth,  the  underwriters 
will  be  entitled  to  enforce  them. 

(')  8  a  B.  D.,  668.        C)  1  Johns.  (N.Y.),  67.        (»)  Uw  Rep.,  3  C.  P.,  639. 
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^ment  is  for  the  plaintiff  for  £600 

'  vtworth,  and  for  £1,000  against 

ciurance  Company,  these  sums 

*es  of  the  £2,000.    In  each  action 

vy  the  costs. 

Judgment  accordingly. 
antifl  :  Argles  <fe  Argles. 
ilie  Sea  Insurance  Co.:  MowcliffSy  for  Stone 
-iv.ernool. 
J  for  Whitworth :  Robinson  &  Hodding^  for  Bate- 
,  Liverpool. 


[4  Common  Pleas  Division,  879.] 
May  30,  1879. 

Carey  v.  Barrett. 

Debtor  and  Crediior-^ComponiionAgreemmtfConstruetion  of-^PaymerU  under  Presntre, 

At  a  meeting  of  the  defendant's  creditors,  the  following  agreement,  to  which  the 
plaintiff  was  an  assenting  party,  was  made  and  signed  by  all  the  creditors  present : 
"  We  the  undersigned  creditors  of  W.  B.,  in  consideration  of  10«.  in  the  pound  on 
onr  respective  debts  set  opposite  to  our  respective  names,  hereby  agree  to  accept  the 
same  in  discharge  of  our  said  debts,  on  the  understanding  that  no  concealment  or 
fraud  has  been  practised  by  the  said  W.  B. ;  the  whole  of  the  creditors  receiving 
not  exceeding  a  like  sum  in  discharge  of  their  debts."* 

At  the  time  of  entering  into  this  agreement,  it  was  known  that  the  debtor  was 
being  sued  in  a  county  court  by  one  P.  as  executor  of  a  creditor  for  a  small  sum 
which  was  afterwards  paid  in  full  the  day  before  the  cause  was  ripe  for  trial : 

Heid,  that  the  agreement  was  limited  to  the  creditors  signing  it ;  and  that,  even  if 
it  were  not  so,  the  payment  to  P.  being  made  under  pressure,  and  not  in  pursuance  of 
a  prior  arrangement  to  give  him  a  preference,  did  not  render  the  transaction  void. 

This  was  an  action  brought  by  the  plaintiff  in  the  Tun- 
bridge  Wells  County  Court  against  the  defendant,  to  recover 
interest  alleged  to  be  due  under  an  indenture  of  mortgage 
of  the  16th  of  May,  1873,  made  between  the  plaintiff  of  the 
one  part  and  the  defendant  of  the  other  part,  whereby,  after 
reciting  that  the  defendant  was  indebted  to  the  plaintiff  in 
£156  17*.  9e?.,  certain  freehold  land  and  houses  were  granted 
to  the  plaintiff,  subject  to  two  prior  mortgages  for  £1,000  and 
£100  respectively.  The  ^indenture  contained  a  cov-  [380 
enant  for  payment  of  the  principal  on  a  given  day  and  in- 
terest at  £5  per  cent,  half  yearly. 

On  the  6th  of  June,  1873,  the  defendant  called  a  meeting 
of  his  creditors,  at  which  meeting  the  plaintiff  was  present, 
when  the  following  agreement  was  come  to.,  and  signed  by 
all  the  creditors  then  present, — "  We  the  undersigned  cred- 
itors of  William  BaiTett,  of  Tunbridge  Wells,  coal  merchant 
and  builder,  in  consideration  of  10*.  in  the  pound  on  our 
respective  debts  set  opposite  to  our  respective  names,  here- 
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by  agree  to  accept  the  same  in  discharge  of  our  said  debts, 
on  the  understanding  that  no  concealment  or  fraud  has  been 
practised  by  the  said  William  Barrett :  the  whole  of  the 
creditors  receiving  not  exceeding  a  like  sum  in  discharge  of 
their  debts." 

The  plaintiff  signed  the  agreement  as  a  creditor  for  £155 
lis.  9«.,  and  received  the  dividend  £77  18^.  lOd,  Against 
his  name  in  the  list  of  creditors  was  a  note  or  memorandum, 
''Security  to  be  given  up  and  cancelled."  The  mortgage 
deed,  however,  was  not  given  up. 

At  this  time  Pink,  the  executor  of  one  Powell,  a  creditor 
of  Barrett  for  £12  11^.  6d.,  was  suing  him  in  the  county 
court.  Pink  was  no  party  to  the  composition  ;  and  on  the 
11th  of  June,  which  was  the  day  before  the  action  was  set 
down  for  trial,  the  defendant  paid  this  claim  in  full  by  pay- 
ment into  court  of  £12  lis.  6d.,  with  14^.  for  costs.  The 
existence  of  this  debt  was  known  to  the  other  creditors  at 
the  time  of  the  agreement  for  the  composition. 

This  action  was- brought  to  recover  £17  ds.  Ad.  for  interest 
due  on  the  balance  of  the  mortgage  money,  from  the  16th 
of  May,  1873,  to  the  16th  of  May,  1878.  At  the  trial  in 
the  Tunbridge  Wells  County  Court  on  the  17th  of  April 
last,  the  judge  held  that  the  plaintiff  was  not  bound  by  the 
composition  agreement,  inasmuch  as  the  condition, — ^^the 
whole  of  the  creditors  receiving  not  exceeding  a  like  sum  in 
discharge  of  their  debts," — was  broken:  and  he  accord- 
ingly gave  judgment  for  the  plaintiff  for  the  amount  claimed 
and  costs. 

An  order  nisi  was  on  the  24th  of  April  obtained  at  cham- 
bers to  enter  judgment  for  the  defendant,  on  the  ground 
that  the  judge's  ruling  as  to  the  construction  of  the  agree- 
ment was  erroneous. 

381]  *  Willis,  Q.C.,  and  E.  BaldocJc  Stone,  showed  cause : 
The  condition  upon  which  alone  the  plaintiff  consented  to 
take  10^.  in  the  pound  for  his  debt  having  been  broken  by 
payment  to  one  creditor  of  his  debt  in  full,  he  is  remitted  to 
iiis  original  rights,  and  was  not  bound  to  deliver  up  the  se- 
curity to  be  cancelled. 

[LiNDLEY,  J. :  Do  you  find  any  case  where  an  agreement 
for  a  composition  has  been  held  void  on  such  a  ground,  in 
the  absence  of  any  pre-existing  arrangement  with  one  cred- 
itor that  he  shall  receive  more  than  the  rest?] 

No :  but  this  is  the  ordinary  stipulation  in  all  agreements 
for  composition.  '* The  whole  of  the  creditors"  could  not 
mean  "all  those  who  had  consented  to  take  10^.  in  the 
pound ;"  their  debts  were  satisfied. 
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H.  Matthews^  Q.C.,  and  English  Harrison^  contra:  An 
agreement  entered  into  between  a  debtor  and  any  nnmber  of 
liis  creditors  less  than  the  whole  number,  to  take  a  compo- 
sition for  their  debts,  is  binding  upon  those  who  enter  into 
the  agreement:  Norman  v.  TJiompson{^\  The  agreement 
here,  which  is  very  informal,  applies  to  the  signing  creditors 
only.  If  the  payment  in  full  to  Powell's  executor  had  been 
the  result  of  a  previous  understanding  that  he  should  re- 
ceive twenty  shillings  in  the  pound,  the  composition  pur- 
porting to  bind  all  the  creditors,  the  plaintiflf's  contention 
might  have  been  well  founded.  But  here  there  is  no  sug- 
gestion of  fraud  or  concealment ;  and  the  payment  was  not 
a  voluntary  one,  but  made  for  the  purpose  of  avoiding  un- 
necessary costs  in  an  action  to  which  there  was  no  defence. 
The  agreement,  even  if  applicable  to  creditors  who  were  not 
parties  to  it,  is  not  avoided  by  such  a  payment  as  that. 
And  see  Chitty  on  Contracts,  7th  ed.,  p.  641 ;  Leake  on  Con- 
tracts, 404  ;  knight  v.  Hunt  (*). 

Lord  Coleridge,  C.J.:  I  do  not  pretend  to  say  that  this 
is  by  any  means  a  clear  instrument ;  but  I  have  come  to  the 
conclusion,  though  not  without  some  doubt,  that  the  view 
taken  by  the  county  court  judge  was  wrong.  It  is  a  document 
whereby  certain  creditors  of  Barrett  (whose  claims  amount 
in  the  aggregate  to  a  considerable  sum)  agree  to  take  105.  in 
the  pound  in  discharge  of  their  debts.  *They  grant  [382 
the  debtor  a  release,  "on  the  understanding  that  no  con- 
cealment or  fraud  has  been  practised  by  Barrett."  Then 
come  these  words,  *'  the  whole  of  the  creditors  receiving  not 
exceeding  a  like  sum  in  discharge  of  their  debts."  The  real 
question  is  whether  the  meaning  of  the  document  is  that  no 
creditor  is  to  receive  more  than  10^.  in  the  pound,  whether 
party  to  the  arrangement  or  not.  I  agree  that,  if  that  were 
the  true  interpretation,  the  voluntary  payment  to  any  one 
of  them  of  more  than  the  stipulated  sum  would  be  a  fair 
ground  for  impeaching  the  agreement.  I  am  not  aware  of 
any  distinct  authority  for  it ;  but  I  believe  that  the  general 
understanding  of  the  profession  has  been  that  a  payment  in 
excess  made  afterwards  will  not  avoid  the  composition,  un- 
less made  in  pursuance  of  a  previous  understanding.  It 
seems  to  me  that  to  construe  the  concluding  words  of  the 
memorandum  to  refer  only  to  those  creditors  who  sign  it 
will  be  giving  it  a  suflBcient  sense.  The  creditors  who  are 
assenting  parties  may  very  well  agree  to  relieve  the  debtor 
of  half  their  debts,  provided  it  be  understood  that  no  signa- 
tory shall  receive  a  larger  dividend  than   the  rest.     The 

0)  4  Ex.,  765.  («)  6  Bing.,  432, 

30  Eno.  Rep.  77 
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plaintiff  seeks  to  impeach  the  transaction,  becaase  the  exec- 
utor of  Powell  who  had  a  small  claim  against  Barrett  had 
sued  him  in  the  county  court,  and,  the  case  being  on  the  eve 
of  trial,  the  debtor,  having  no  defence,  paid  the  debt.  This 
was  not  the  less  a  paj^ment  under  process  of  law,  becaase 
the  debtor  did  not  wait  to  incur  the  expense  of  a  judgment 
and  execution.  And  this  for  anything  that  appeared  was 
known  to  all  the  signatories  at  the  time.  Is  that  such  a 
paj^nent  as  vitiates  the  agreement?  If  the  stipulation  at 
the  end  means  all  the  creditors,  we  need  not  discuss  it.  I 
think  fairly  read  it  means  all  us  signatories.  It  may  fairly 
mean,  no  creditor  shall  by  virtue  of  this  agreement  receive 
more  than  10^.  in  the  pound.  Pink's  demand  was  not  sat- 
isfied under  and  by  virtue  of  the  agreement.  I  cannot  think 
that  tlie  construction  sought  to  be  put  upon  the  agreement 
by  Mr.  Willis  is  a  reasonable  one.  It  is  very  unlikely  that 
such  a  bargain  would  have  been  made.  I  think  thejudg- 
njent  must  be  reversed. 

LiNDLEY,  J.:  The  case  is  certainly  not  free  from  doubt 
My  reason  for  co!icurring  in  the  opinion  expressed  by  my 
Lord  is,  that,  if  the  signing  creditors  intended  to  make  the 
383]  release  *conditional,  they  have  not  done  it  in  clear 
and  unambiguous  language.  This  is  to  be  considered,  that 
we  are  in  absolute  ignorance  of  the  state  of  the  debtor's  af- 
fairs at  the  time  ;  but  we  know  this,  that  there  was  no  fraud 
or  concealment.  Assuming,  then,  that  he  had  made  a  fall 
disclosure,  did  the  creditors  mean  that  the  arrangement 
should  go  for  nothing  if  the  claim  of  Powell's  executor  were 
not  included  in  it?  An  executor  can  only  under  very  ex- 
ceptional circumstances  justify  the  acceptance  of  a  composi- 
tion. I  must  say  I  was  much  struck  with  the  change  of 
language  here:  the  document  speaks  in  one  part  of  "oar 
debts,"  and  in  another  of  '*  their  debts."  Each  alternative 
seems  to  me  to  be  full  of  difficulty.  But,  upon  the  whole, 
I  have  come  to  the  conclusion  that  these  parties  intended  to 
release  Barrett  from  their  respective  debts ;  and  that,  if  they 
meant  to  make  that  release  conditional,  they  have  not  used 
apt  language  to  make  it  so.  Upon  these  grounds  I  think 
the  view  taken  by  my  Lord  is  the  right  one,  and  that  the 
decision  of  the  county  court  judge  must  be  reversed, 
though,  as  the  matter  is  so  doubtful,  I  think  there  should 

^^  ^^  ^^«^^-  Judgjnent  reversed. 

Solicitors  for  plaintiflf:  Stone  &  Simpson.  Tunbridge 
Wells. 

Solicitor  for  defendant :  George  Burton^  Tunbridge  Wells. 
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See  18  Eng.  Hep.,  321  note ;  24  id., 
558  Dote  ;  25  id.,  258  note  ;  26  Am. 
Dec,  61  note. 

A  debtor  who  seeks  a  compromise 
with  his  creditors  must  act  in  good 
fnith.  and  if  he  induce  his  creditors  to 
agree  to  his  discharge  by  false  repre- 
sent atiotis  or  fraudulent  concealments, 
the  agreement  is  void  :  Elfelt  v.  Snow, 
2  Sawyer,  94  ;  Ackerman  v.  Ackerman, 
5  N.  J.  Law  Jour.,  179,  Sup.  Court, 
N.J. 

Such  debtor  is  responsible  for  the 
false  representations  or  concealments 
of  his  agent,  though  innocently  made 
and  without  his  knowledge,  if  the 
debt-or  was  aware  of  the  state  of  the 
facta  at  the  time:  Elfelt  v.  Snow,  2 
Sawyer,  94. 

VV'hen  a  debtor  represents  that  he 
will  have  "some  i&eaus"  left  after 
paying  his  creditors  forty-five  cents  on 
the  dollar,  it  is  not  to  be  presumed  that 
such  expression  was  understood  by  the 
creditors  as  meaning  that  the  debtor 
would  have  more  "means,"  by  half, 
than  he  was  paying  his  creditors  :  El- 
felt V.  Snow,  2  Sawyer,  94. 

In  effecting  a  composition  agreement, 
the  law  demands  the  utmost  good  faith 
on  the  part  of  the  debtor.  He  cannot 
l>e  permitted,  by  pretending  to  be  in- 
solvent, to  induce  a  creditor  to  accept 
one  half  of  a  debt  in  lieu  of  the  whole, 
when  in  fact  his  property  is  ample  to 
pay  his  creditors  in  full :  Hefter  v, 
Cohn,  73  Ills.,  296. 

Where  a  composition  agreement  is 
made,  the  debtor  professes  to  deal  with 
all  the  creditors  who  enter  into  it  on 
terms  of  perfect  equalitjr,  and  if  at  the 
same  time  he  has  a  secret  agreement 
with  one  of  the  creditors  which  gives 
liiui  an  andue  advantage,  this  is  a  fraud 
upon  the  other  creditors  which  vitiates 
the  composition  agreement :  McLean  v. 
McLellan,  29  U.  C.  Q.  B.,  548 ;  Hunting- 
ton V.  Clark,  89  Conn.,  540 ;  Hefter  v. 
Cohn,  73  Ills.,  297  ;  Harvey  tj.  Hunt,  119 
Mass.,  279  ;  Bliss d.  Matteson,  45  N.  Y., 
22 ;  Lawrence  t).  Clark,  86  id. ,  128 ;  Solin- 
ger  V.  Earle.  82  id.,  898.  60  How.  Pr., 
116;  Harldev.  Foster,63  N.  Y.,885,387 ; 
Williams  v.  Schreiber,  14  Hun,  88 ; 
Germania,  etc.,  v.  Frost,  43  N,  Y.  Supr. 


Ct.  R.,  117;  Breck  v.  Cole,  4  Sandf.. 
79  ;  Smith  v.  Salomon,  7  Daly,  216 ; 
Musgat  V.  Wybro,  38  Wise. .515. 

In  such  case  the  creditors,  although 
they  may  have  received  the  amount 
named  in  the  composition  agreement, 
may  sue  for  and  recover  the  full  amount 
of  their  original  indebtedness,  less  the 
amount  received  under  the  composition 
agreement.  It  is  not  essential  to  the 
right  of  action  that  the  creditor  should 
first  rescind  the  composition  agreement 
and  return  the  money  he  has  received 
under  it :  Hefter  v.  Cohn,  73  Ills.,  297  ; 
Smith  V.  Salomon,  7  Daly,  217. 

A  secret  arrangement  by  a  debtor, 
who  compounds  with  his  creditors,  to 
pay  one  more  than  he  does  the  others, 
is  a  fraud  upon  the  others  ;  and  a  mort- 
gage given  to  carry  out  such  an  agree- 
ment is  void  :  Feldman  v.  Gamble,  26 
N.  J.  Eq.,  494;  Solinger  v,  Earle,  82 
N.  Y.,  398,  60  How.  Pr.,  393;  Ger- 
mania, etc.,  V.  Frost,  48  N.  Y.  Supr.  Ct. 
R.,  117 ;  Breck  v.  Cole.,  4  Sandf.,  79. 

At  the  time  of  payment  under  a  com- 
position deed,  plaintiff,  in  pursuance 
of  a  previous  arrangement,  received  a 
sum  of  money  from  the  debtor,  with- 
out the  knowledge  of  the  other  cred- 
itors, in  excess  of  the  sum  stipulated 
.in  the  deed :  Held,  that  in  an  action 
by  the  plaintiff  against  the  debtor, 
upon  the  original  obligation,  upon  the 
ground  that  the  composition  deed  was 
fraudulently  procured  by  the  latter, 
the  acceptance  of  such  sum  of  money  is 
not  a  bar  to  the  action  :  Elfelt  v.  Snow, 
2  Sawyer,  94. 

A  settlement  induced  by  a  third  per- 
son upon  a  fraudulent  statement  that 
the  debtor  had  left  the  country,  and 
had  placed  in  such  third  person's  hands 
sufficient  to  pay  50  cents,  which  he 
offered  in  full,  is  fraudulent  and  may 
be  avoided  ;  though  probably  not  with- 
out offering  to  return  what  was  received 
on  such  settlement :  Turner  v.  Boner- 
man,  29  U.  C.  Q.  B.,  187  ;  Lawrence  «. 
Clark,  36  N.  Y.,  129  ;  Harvey  v.  Hunt. 
119  Mass.  279 ;  Bliss  v,  Matteson,  45 
N.  Y.,  22 ;  Smith  v.  Salomon,  7  Daly, 
216. 

See  Huntington  v.  Clark.  89  Conn., 
540,  556. 
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[4  Ck)mmon  Pleas  Division,  885.] 
June  10,  1879. 

385]  *NORTHCOTE  V.    DoUGHTY. 

Jn/ancy — Promise  of  Marriage — RaHfieatian — InfanUi  Rtlief  Ad^  1874  (37  A  88  Ftefc 
c.  62),  9.  2 — Fresh  Frotnise,  Evidence  of— Question  jfor  Jury. 

The  defendant  during  his  infancy  made  an  offer  of  marriage  to  the  plaintiff,  which 
she  accepted  Bubiect  to  the  approval  of  his  parents.  He  afterwards  ^ve  her  an  en- 
gaged ring,  which  she  wore  ;  and  two  days  oefore  he  attained  his  majority  he  went 
into  the  country  to  visit  his  father,  and  on  his  return  (the  day  after  he  came  of  a^) 
he  saw  the  plaintiff  and  told  her  that  he  had  explained  all  to  his  father,  and  that 
he  assented  to  the  engagement, — ^adding,  "  Now  1  may  and  will  marry  you  as  soon 
as  I  can :" 

Held,  that  it  was  properly  left  to  the  jury  to  say  whether  this  was  a  fresh  absolute 
promise  to  marry,  or  merely  a  ratification  of  the  original  promise  made  during  in- 
fancy, so  as  to  DO  avoided  by  the  operation  of  the  Infants  Relief  Act»  87  A  88  Vict 
c.  62,  s.  2. 

Coxhead  v.  3/ti//u,  8  C.  P.  D.  439 ;  80  Eng.  R.,  286,  distinguished. 

Action  for  breach  of  promise  to  marry.  The  cause  was 
tried  before  Lopes,  J.,  ab  the  last  Michaelmas  Sittings  at 
Westminster.     The  evidence  was  as  follows  : 

The  acquaintance  between  the  plaintiff  and  the  defendant 
commenced  early  in  January,  1877.  On  the  9th  of  March 
in  that  year  the  defendant  asked  the  plaintiff  to  marry  him, 
to  which  the  plaintiff  answered,  "  Yes,  if  your  parents  con- 
sent." On  the  6th  of  April  the  defendant  gave  the  plaintiff 
an  ''engaged  ring,"  which  she  continued  to  wear  until  the 
386]  engagement  was  broken  off.  On  *the  17th  of  April 
the  defendant  went  to  his  parents'  house  in  Shropshire  to 
celebrate  his  twenty-first  birthday;  and  on  the  18th  he  wrote 
to  the  plaintiff,  saying  that  "  he  had  told  his  father  and 
mother  all  about  it ;  and  now  he  was  the  happiest  fellow  on 
the  face  of  the  earth."  The  defendant  came  of  age  on  the 
19th  or  20th  of  April,  and  on  the  latter  day,  according  to 
the  plaintiff's  evidence,  he  said  to  her,  "Ifow  I  may  and 
will  marry  you  as  soon  as  I  can  ;"  and  the  relations  between 
the  parties  continued  as  before.  The  plaintiff's  statement 
as  to  the  conversation  on  the  20th  of  April,  1877,  was  cor- 
roborated by  her  mother  and  her  sister. 

The  defendant  swore  that  the  plaintiff's  acceptance  of  his 
offer  on  the  9th  of  March,  1877,  was  unconditional ;  his 
version  of  the  transaction  being  this, — '' I  asked  her  in  the 
morning  if  she  would  marry  me,  and  she  said  she  would 
give  me  an  answer  in  the  evening  ;  and  in  the  evening  she 
said  yes,  and  sealed  it  with  a  kiss."  He  admitted  that  the 
statement  in  his  letter  of  the  18th  of  April  was  untrue. 
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It  was  submitted  on  the  part  of  the  defendant  that  the 
promise  on  the  20th  of  April,  1877,  was  a  mere  ratification 
of  the  promise  previously  made  by  him  on  the  9th  of  March, 
when  he  was  under  age,  and  was  therefore  invalid  by  reason 
of  the  provision  in  37  &  38  Vict.  c.  62,  s.  2,— citing  Coxhead 
V.  Mullisi^) ;  and  that,  if  there  had  been  a  second  promise, 
thnre  was  no  consideration  for  it. 

For  tlie  plaintiff  it  was  insisted  that  the  promise  of  the 
9th  of  March,  1877,  was  conditional  only  on  the  defendant 
obtaining  the  consent  of  his  parents;  and  that  the  only 
absolute  promise  was  that  of  the  20th  orf  April,  when  the 
condition  was  fulfilled,  and  the  defendant  had  attained  his 
majoritv. 

The  learned  judge  left  the  following  questions  to  the 
jury, — 1.  Was  any  promise  of  marriage  made  by  the  djB- 
fendant  to  the  plaintiff  before  the  20th  of  April,  1877?  If 
so,  was  it  absolute  or  conditional? — 2.  AVas  there  a  new 
absolute  promise  then  or  afterwards  ?  Was  what  then  oc- 
curred merely  a  ratification  of  a  promise  made  during  in- 
fancy?—3.  Did  the  defendant  break  his  promise? — 4.  Did 
the  parties  mutually  release  each  other  before  a  breach  on 
either  side? 

To  these  questions  the  jury  answered, — That  the  first 
promise  *was  conditional, — 2.  That  another  promise  [387 
was  made  on  the  20th  of  April, — 3.  That  the  defendant 
broke  it, — 4.  That  there  was  no  mutual  release  :  and  they 
assessed  the  damages  at  £75. 

Nov.  30,  1878.  Telverton  obtained  an  order  nisi  for  a 
new  trial  on  the  ground  of  misdirection.  He  submitted 
that  the  learned  judge  should  have  told  the  jury  that  what 
took  place  between  the  parties  after  the  defendant  had 
attained  his  full  age  could  only  be  a  ratification  of  his 
original  promise.     He  cited  Maccord  v.  Osborne  (*). 

March  12  and  June  10.  KiscTi  showed  cause :  The  con- 
tract or  promise  of  the  9th  of  March,  1877,  was  conditional 
only.  That  of  the  20th  of  April,  therefore,  could  not  be  a 
mere  ratification  ;  it  was  a  new  absolute  and  unconditional 
promise  to  marry,  the  defendant  being  then  in  a  position  to 
make  such  a  promise :  Harris  v.  Wall  (•) ;  Leake  on  Con- 
tracts, 2d  ed.,  187.  In  Coxhead  v.  Mullis  (*)  there  was  no 
new  promise.  It  is  enough,  however,  to  say  that  it  was  a 
question  for  the  jury,  and  that  their  finding  is  conclusive. 

Telverton,  in  support  of  the  rule :    If  the  first  promise 

Q)  8  C.  P.  D.,  489;  30  Eng.  Rep.,  285.        («)  1  C,  P.  D.,  668;   18  Eng.  Rep.,  197. 

(»)  1  Ex.,  122. 
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was  conditional,  it  was  a  condition  enuring  to  the  plaintiffs 
benefit,  which  she  might  waive.  Whether  or  not  it  was  a 
binding  promise  on  the  defendant's  part  was  a  question  for 
the  judg^  and  not  for  tlie  jury.  The  substance  of  what  took 
place  between  the  parties  anterior  to  the  20th  of  April  was 
this, — In  answer  to  the  offer  of  marriage,  the  plaintiff  says, 
*'I  (now)  promise  to  marry  you  when  your  parents  con- 
sent;" or,  in  other  words,  "We  are  engaged,  but  the  en- 
gagement cannot  be  fulfilled  until  your  parents  consent." 

[LoPKS,  J.:  That  would  be  a  conditional  promise.  If  it 
be  a  question  quo  anlmo  the  promise  was  made,  surely  that 
is  for  the  jury.] 

If  the  promise  of  the  20th  of  April  was  a  fresh  promise, 
where  is  the  consideration  for  it,  unless  it  relates  back  to 
the  promise  of  the  9th  of  March?  [The  following  authori- 
ties were  cited :  Hutton  v.  ManselH^) ;  Trupp  v.  Fielder  {*)] 
388]  Gole  V.  Cattingham  (•) ;  *  Harvey  v.  Johnston  Q ;  Car- 
ter V.  Scar  gill  (*) ;  Story  on  Contracts*  §  70. 

Denman,  J.:  I  am  of  opinion  that  this  rule  should  be 
discharged.  The  action  is  brought  for  the  breac?h  of  a 
promise  to  marry.  It  appeared  that  in  March,  1877,  the 
parties  had  come  together  and  the  defendant  offered  the 
plaintiff  marriage,  and  that  she  said  she  would  accept  him 
on  condition  that  his  parents  approved  of  the  engagement: 
and  it  further  appeared  that  on  the  6th  of  April  an  engaged 
ring  was  given  by  the  defendant  to  the  plaintiff.  There  was 
therefore  good  evidence  of  an  engagement  and  promise  by 
the  defendant  to  marry  the  plaintiff,  and  of  her  acceptance 
of  his  offer  subject  to  the  condition  imposed  by  the  plaintiff. 
At  this  time  the  defendant  was  not  of  age.  On  the  18th  of 
April,  he  being  then  in  Shropshire  on  a  visit  to  his  parents, 
he  sent  a  letter  to  the  plaintiff  telling  her  that  he  had  in- 
formed his  father  and  mother  of  his  engagement,  and  had 
obtained  their  consent ;  and  on  the  20th  (on  which  day  he 
attained  his  majority)  he  had  an  interview  with  the  plaintiff, 
in  the  course  of  which  he  said  to  her,  "Now  I  may  and  will 
marry  you  as  soon  as  I  can."  Four  questions  were  left  by 
my  brother  Lopes  to  the  jury.  The  hrst  was  whether  any 
promise  of  marriage  was  made  by  the  defendant  to  the 
plaintiff  before  the  20th  of  April,  1877 ;  and,  if  so,  was  it 
absolute  or  conditional.  That  question  is  not  complained 
of.  The  second  question  was  whether  there  was  a  new  ab- . 
solute  promise  then  or  afterwards,  or  whether  what  then 

(»)  8  SaUc.,  16.  (»)  8  C.  A  P.,  76. 

(«)  2  Esp.,  627.  (*)  6  C.  B.,  295 ;  6  D.  &  L.,  120. 

(5)  Law  Rep.,  10  Q.  B.,  664;  14  Eng.  R.,  366. 
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occurred  was  merely  a  ratification  of  a  promise  made  during 
infancy.  The  jury  found  tliat  a  new  absolute  promise  was 
made  on  the  20th  of  April ;  and  upon  the  other  questions 
they  found  that  the  promise  was  broken,  and  that  tnere  was 
no  release.  It  was  contended  for  the  defendant  thdt  Cox- 
head  V.  Mvllis  (*)  showed  that,  in  such  a  case  as  this,  where 
there  has  been  an  original  engagement  during  minority,  any 
such  language  as  this,  if  capable  of  being  construed  as  a 
ratification,  must  be  so  construed,  and  that,  by  virtue  of  the 
Infants'  Relief  Act,  1874,  no  action  can  be  brought  upon  a 
mere  ratification  when  of  full  of  age  of  a  contract  made  dur- 
ing *infancy.  The  only  question,  therefore,  which  [389 
we  have  to  determine*  is,  whether  it  was  a  misdirection  to 
leave  the  second  question  to  the  jury  as  it  was  left.  Cox- 
head  V.  Mullis  (*)  is  relied  on  to  show  that  it  was.  Now,  it 
appears  to  me  that  that  case  is  clearly  distinguishable.  It 
was  there  held,  upon  the  facts  proved,  that,  though  the  con- 
duct of  the  defendant  after  he  became  of  full  age  amounted 
to  a  ratification  of  the  promise  made  by  him  during  his  mi- 
nority, the  nonsuit  was  right ;  for,  assuming  that  tnere  was 
a  ratification,  the  plaintiff's  right  of  action  was  taken  away 
by  the  statute,  and  there  was  no  evidence  of  afresh  promise 
made  after  the  defendant  came  of  age.  Lord  Coleridge, 
C.J.,  says  ('):  '*The  action  is  brought  against  a  person  of 
full  age,  for  the  breach  of  a  contract  of  marriage  which  he 
undoubtedly  had  made  when  an  infant.  There  had  been 
various  disputes  between  the  parties,  and  finally  the  engage- 
ment was  broken  off  after  the  defendant  had  become  of  full 
age.  It  was  admitted  that  there  had  been  no  fresh  contract 
or  promise  after  the  defendant  came  of  age ;  or,  at  all 
events,  there  was  no  evidence  of  any  such  fresh  promise. 
There  liad  been  a  clear  promise  before,  and  there  was  abun- 
dant evidence  of  ratification,  if  ratification  alone  would  do, 
after  the  defendant  attained  his  majority.  Before  saying  a 
word  upon  the  question  whether  the  act  applies,  I  may  ob- 
serve that  I  am  of  opinion  that,  where  there  is  a  clear  prom- 
ise such  as  was  proved  in  this  case, — a  promise  to  marry 
being  in  this  respect  like  any  other  contract, — ratification,  if 
it  exists,  mast  have  reference  to  the  contract  proved ;  and 
you  cannot  say,  because  there  is  a  ratification  from  day  to 
day,  that  there  is  a  fresh  promise  from  day  to  day.  Evi- 
dence of  ratification  is  one  thing,  evidence  of  a  fresh  promise 
is  another;  and,  if  there  is  positive  proof  that  the  promise 
was  made  before  and  the  ratification  after  the  defendant  be- 

0)  3  C.  P.  D.,  439 ;  80  Enff.  Rep.,  285. 
O  3  C.  P.  D.,  at  p.  441 ;  80  Eng.  li.,  287. 
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came  of  full  age,  supposing  that  the  act  applies  to  such  a 
case,  I  am  of  opinion  that  the  ratification  would  not  be  evi- 
dence of  a  fresh  promise,  but  must  be  referred  to  the  promise 
made  before  the  defendant  was  of  age."  The  decision  in 
that  case  was  that  the  statute  applies  to  contracts  of  mar- 
riage ;  and  we  are  bound  by  it ;  but  it  turns  upon  the  clear 
admission  that  there  bad  been  no  fresh  promise  after  the 
defendant  came  of  age.  Here  there  was  ample  evidence 
390]  of  a  fresh  ^promise ;  and  we  are  not  bound  to 
hold  that,  in  every  case  in  which  it  can  be  construed  as  a 
ratification,  the  new  promise  must  be  taken  to  be  evidence 
of  ratification.  Now,  what  are  the  words  of  s.  21  [His 
Lordship  read  them.]  I  do  not  say  tliat  the  words  are  as 
strong  as  might  have  been  used  ;  and  a  jury  may  be  war- 
ranted in  saying  that  the  language  relied  on  amounts  only 
to  a  ratification  of  a  previous  promise.  It  is  not  matter  of 
law.  It  appears  to  me  that,  in  all  cases  where  the  language 
is  such  as  was  used  here,  it  is  for  the  jury  to  say  whether 
the  defendant  meant  to  make  a  fresh  engagement  to  marry 
the  plaintiff,  or  merely  to  ratify  a  former  promise.  I  think 
my  Brother  Lopes  could  not  have  withdrawn  the  matter 
from  the  jury  without  taking  upon  himself  to  decide  a  ques- 
tion of  fact.  Though  in  this  action  condTict  may  make  oat 
a  promise  of  marriage,  it  is  reasonable  to  hold  it  to  be  a 
mere  ratification  ;  yet  if,  after  coming  of  age,  direct  wards 
of  promise  are  used,  it  is  more  reasonable  to  refer  them  to  a 
fresh  promise  to  marry  rather  than  to  a  ratification  of  a 
former  promise.  It  is  enough,  however,  to  say,  that  here  it 
was  a  question  for  the  jury.  I  lay  no  stress  upon  the  qnes- 
tion  whether  the  original  promise  was  founded  on  a  differ- 
ent or  tlie  same  consideration  as  the  subsequent  promise. 
It  is  safer  not  to  do  so ;  the  words  of  the  act  are  so  strong 
that  if  the  question  turned  upon  a  fresh  consideration  I 
should  hesitate  to  say  that  Mr.  Kisch  has  made  out  his  case. 
But  the  real  point  here  is  whether  the  question,  whether  the 
defendant's  language  amounted  to  a  mere  ratification  only 
or  to  a  fresh  promise,  was  for  the  jury.  I  think  it  was,  and 
consequently  that  the  verdict  must  stand. 

Lopes,  J.:  lam  of  the  same  opinion.  The  plaintiff's 
evidence  was  that  on  the  9th  of  March  she  agreed  to  accept 
the  defendant's  offer  of  marriage  provided  his  parents  ap- 
proved of  it ;  and  that  on  the  6th  of  April  he  gave  her  an 
engaged  ring.  Nothing  material  appeared  until  the  ISth  of 
April,  when  the  defendant  wrote  to  the  plaintiff  telling  her 
that  he  had  mentioned  their  engagement  to  his  parents,  and 
they  gave  their  consent.     On  the  i9th  the  defendant  became 
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of  age,  and  on  the  20th  he  had  an  interview  with  the  plain- 
tiff, in  the  course  of  which  he  said,  "Now  I  may  and  will 
marry  you  as  soon  as  I  can,"  to  which  she  assented.  Is  is 
said  *that  I  should  have  told  the  jury  that  what  [391 
took  place  upon  that  occasion  was  a  mere  ratification  of 
the  promise  of  the  9th  of  March,  and  could  not  amount 
to  anything  else.  It  appears  to  me  that  it  was  a  ques- 
tion of  intention, — did  he  intend  to  make  a  new  absolute 
promise,  or  merely  to  reaflSrm  the  old  promise?  I  thought 
that  this  being  a  question  of  intention  it  could  not  be  for 
me,  but  was  one  which  I  ought  to  leave  to  the  jury;  and  I 
think  so  still.  The  case  of  Coxhead  v.  MullisC)\8  distin- 
guishable on  the  ground  stated  by  my  Brother  Denman.  I 
was  a  party  to  that  decision.  There  was  no  evidence  in  that 
case  or  any  contract  or  promise  made  after  the  defendant 
came  of  age  ;  all  that  was  proved  was  that  the  parties  con- 
ducted themselves  in  the  same  way  as  before. 

Order  dismissedy  with  costs. 

Solicitors  for  plaintiff :  Kisch,  Son  &  Hanbury. 
'  Solicitor  for  defendant :  James  Ooren, 


Q)  8  C.  P.  D.,  489;  80  Eng.  Rep.,  285. 


See  17  Eng.  Rep.,  129  note;  18  id., 
202  note  ;  20  id.,  668, 664  note  ;  25  Am. 
R..  30  note. 

The  necessaries  for  which  an  infant 
is  liable  are  such  things  as  are  neces- 
sarj  to  his  support,  use,  and  comfort, 
comporting  with  his  condition  and  cir- 
cumstances in  life,  and  he  is  liable  for 
necessaries  furnished  his  wife  :  Price 
€.  Sanders,  60  Ind.,  311. 

An  infant  is  not  liable  at  law  on  his 
promissory  note  or  other  contract  for 
money  by  him  thereby  obtained  to  be 
used  in  improving,  repairing  or  work- 
ing his  farm,  nor  is  he  liable  thereon 
though  the  money  obtained  be  ex- 
pended for  necessaries :  Price  v.  San- 
ders, 00  Ind.,  311  ;  Morton  ®.  Steward, 
5  Bradw.  (Ills.).  533. 

The  indebtedness  for  necessaries  for 
which  an  infant  is  liable  must  be  cre- 
ated directly  for  necessaries  :  Price  t). 
Sanders,  60  Ind.,  311. 

Where  the  creditor  shows  that  money 
furnished  by  him  was  expended  by  his 
infant  debtor  for  necessaries  or  in  pay- 
ing a  debt  incurred  for  necessaries,  the 
latter  is  liable  in  equity  to  the  former, 
who  stands  in  the  place  of  the  person 
furnishing  the  necessaries:  Price  v, 
Sanders,  60  Ind.,  311. 

30  Eng.  Rep. 


Whether  contracts  of  infants  are  void 
or  voidable,  may  be  thus  determined  : 
**  When  the  court  can  pronounce  the 
contract  to  be  to  the  infant's  prejudice, 
it  is  void — when  to  his  benefit,  as  for 
necessaries,  it  is  good — and  when  the 
contract  is  of  an  uncertain  nature  as  to 
benefit  or  prejudice,  it  is  voidable  only 
at  the  election  of  the  infant :  Swaftord 
«.  Ferguson,  3  Lea  (Tenn.),  292. 

The  contract  of  an  infant  is  not  void, 
but  merely  voidable.  No  one  but  his 
legal  representative  after  his  death,  or 
his  privies  in  blood,  entitled  to  the  es- 
tate upon  the  avoidance  of  the  contract, 
can  disaffirm  it :  Bozeman  9.  Browning, 
31  Ark.,  364  ;  Towle  v.  Dresser,  25  Alb. 
L.  J.,  439,  Supreme  Court,  Maine. 

A  deed  or  contract  for  the  sale  of 
land  by  an  infant  is  not  absolutely  void, 
but  may  be  either  affirmed  or  avoided 
after  he  attains  majority :  Gillespie  v. 
Bailey,  12  West  Va.,  70  ;  Ferguson  v, 
Bobo,  54  Miss.,  121 ;  Davis  v,  Dudley, 
70  Maine,  236. 

In  Virginia  it  is  held,  that  an  infant 
or  married  woman  cannot,  during  such 
disability,  affirm  or  disaffirm  a  voidable 
contract*:  Shanks  v,  Edmonson,  28 
Gratt.,  804. 

Though  in  Maine,  and  Missouri,  and 
78 
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New  York,  it  is  held  an  infant  may, 
before  majority,  disaffirm  a  voidable 
contract  as  to  chattels  :  Towie  t.  Dres- 
ser, 25  Alb.  L.  J.,  489,  Supreme  Court, 
Maine  ;  Betts  v.  Carroll,  6  Mo.  App., 
518  ;  Stafford  t).  Roof,  9  Cow.,  626,  re- 
versing 7  id.,  179. 

An  action  for  a  breach  of  promise  to 
marry  will  not  lie  against  an  infant, 
even  though  the  plaintiff  may,  by  rea- 
son of  such  promise,  have  been  induced 
to  allow  him  to  have  connection  with 
lier  :  Leichtweiss  t).  Treskow,  21  Hun, 
487. 

Mere  lapse  of  time  after  reaching 
majority,  short  of  a  period  sufficient  to 
constitute  a  defence  under  the  statute 
of  limitations,  will  not  preclude  disaf- 
firmance bv  an  infant :  Gillespie  v. 
Bailey,  12  W.  Va.,  70;  McCulloch  «. 
Wellington,  21  Hun,  5  ;  Green  «. 
Green,  69  N.  Y.,  558;  Sims  tJ.  Em- 
hardt,  102  U.  8.  R.,  300;  O'Dell  tJ. 
Rogers,  44  Wise. ,  136  ;  Davis  c.  Dud- 
ley, 70  Maine,  286. 

Nor  by  reason  of  the  fact  that  the 
purchaser  has  expended  large  sums  in 
improvements  :  McCulloch  v.  Welling- 
ton, 21  Hun,  5  ;  Davis  tJ.  Dudley,  70 
Maine,  286. 

To  maintain  an  action  based  upon  his 
avoidance  of  his  contract,  an  infant 
must  give  notice  of  his  election  to 
avoid  :  Betts  t.  Carroll,  6  Mo.  App., 
518  ;  Davis  c.  Dudley,  70  Maine,  236. 

An  infant  who  sells  real  estate,  and 
places  his  vendee  in  possession,  must, 
if  he  desires  to  disaffirm  the  contract, 
do  so  within  the  period  of  limitation 
after  he  becomes  of  age,  and  if  the 
statute  begins  to  run  during  his  life,  it 
will  continue  as  against  his  representa- 
tives. Upon  a  bill  in  chancery  to  dis- 
affirm the  contract  and  recover  the 
land  by  the  infant  or  his  representa- 
tives, the  purchase-money  must  be 
tendered  back  to  the  purchaser  :  Boze- 
man  f>.  Browning,  31  Ark.,  864  ;  Davis 
«.  Dudley.  70  Maine,  286. 

A  re-entry  by  an  infant  for  the  pur- 
pose of  disaffirming  his  deed,  with  no- 
tice of  such  intent,  is  sufficient  to  avoid 
the  deed  :  Green  u.  Green,  69  N.  Y., 
5.)8. 

Conveyance  by  an  infant  after  ma- 
jority, of  lands  previously  -  conveyed 
while  an  infant,  operates  as  a  disaffirm- 
ance, tliough  void  as  a  conveyance  on 
account  of  adverse  holding  by  the  prior 
grantee.     If  the  infant,  by  entry  or  oth- 


erwise, prior  to  the  second  grant,  hare 
obtained  possession,  the  second  convey- 
ance is  valid  for  all  purposes  :  Riggs  t. 
Fisher,  64  Ind.,  100. 

The  commencement  of  a  suit  by  an 
infant  for  damages  against  the  con- 
stable who  levied  upon  the  property  as 
that  of  the  infant's  vendee,  cannot  af- 
fect the  gtatus  of  the  property  at  the 
date  of  the  levy:  Betts  v.  Carroll,  6 
Mo.  App.,  518. 

Under  certain  circumstances  an  in- 
fant will  be  compelled  to  refund  the 
purchase-money,  the  purchaser  being 
required  to  account  for  rents  and 
profits  :  Gillespie  t).  Bailey,  12  W.  Va., 
70 ;  Schaeffer  v.  Causey,  8  Mo.  App. 
R.,  142.  145,  and  cases  cited. 

But  see  McCulloch  c.  Wellington,  21 
Hun,  5  ;  Green  r.  Green,  69  N.  Y., 
553 ;  TowIe  «.  Dresser,  25  Alb.  L.  J., 
'439,  Supreme  Court,  Maine. 

The  doctrine  that  where  an  infant 
has  executed  a  contract  and  has  en- 
joyed the  benefit  of  it,  and  afterwards, 
on  coming  of  age,  seeks  to  avoid  it,  he 
must  restore  the  consideration  which 
he  has  received,  that  he  cannot  have 
the  benefit  of  the  one  side  without  re- 
storing the  equivalent  on  the  other, 
may,  and  certainly  does,  apply  in  cer- 
tain cases,  but  as  a  general  rule  is  un- 
sound. It  certainly  has  no  application 
to  wagering,  gambling  contracts  upon 
stock :  Ruchizky  v.  DeHaven,  97  Penn. 
St.  R.,  202. 

If  an  infant  becomes  a  partner  with 
another,  puts  a  sum  of  money  into  th^ 
business  under  an  agreement  to  share 
in  the  profits,  and  does  work  for  the 
partnership,  he  cannot  afterwards,  by 
rescinding  the  contract,  recover  of  his 
partner  the  money  so  paid,  or  for  the 
labor  performed,  in  the  absence  of  an 
express  promise  to  pay  him  therefor : 
Page  V.  Morse,  128  Mass.,  99. 

Where  the  whole  amount  deposited 
by  a  minor  as  margins  is  lost  in  wajger- 
ing,  stock  gambling  contracts,  he  is  at 
liberty  to  recover  back,  at  any  time, 
from  the  brokers  employed  by  him,  the 
amount  so  deposited :  Ruchizky  «?.  De- 
Haven,  97  Penn.  St.  R..  202. 

If  an  infant,  on  arriving  at  majority, 
have  what  he  has  received  under  a 
contract,  and  afterwards  convert  it  to 
his  own  use.  such  conduct  amounts  to 
stand  by  the  contract  :  Robinson  c. 
Hoskins.  14  Bush,  893. 

If,  where  an   infant  repudiates  his 
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contract,  he  still  has  in  his  possession, 
and  capable  of  restoration,  the  consid- 
eration received  by  him  for  the  obliga- 
tion assumed,  he  mast  surrender  it, 
and  thus  far  place  both  parties  in 
st-atu  quo:  Betts  v.  Carroll,  6  Mo. 
App..  518. 

See  Towle  v.  Dresser,  25  Alb.  L.  J., 
439.  Supreme  Court,  Maine. 

Where  an  infant  has  properly  repu- 
diated his  contract,  demanded  a  return 
of  the  property  he  sold,  he  may  main- 
tain trover  therefor  :  Towle  v.  Dresser, 
25  Alb.  L.  J.,  489,  Supreme  Court, 
Maine  ;  Stafford  v.  Roof,  9  Co  wen, 
626. 

^Vbere  it  does  not  appear  that  an  in- 
fant had  the  property  purchased  on 
reaching  majority,  a*  demand  there- 
of after  majority  will  not  render  him 
liable  on  contract  therefor,  or  in  tort 
for  a  conversion  thereof :  Manger  v, 
Hoas.  28  Barb.,  76. 

The  contracts  of  an  infant  at  com- 
mon law  cannot  be  enforced,  except  for 
neces-saries.  Where  the  infant  repre- 
sents himself  of  age  and  thus  obtains 
the  credit,  he  is  liable  in  an  action  on 
the  case  for  damages  :  Hughes  v.  Gal- 
lans,  2  Leg.  Chron.  Rep.,  246  ;  Fergu- 
son V.  Bobo,  54  Miss.,  121. 

An  infant  of  proper  age  and  discre- 
tion may  be  estopped  by  his  silence  or 
acts  from  disaffirmance  as  against  a 


purchaser  from  the  infant's  grantee,  on 
the  principle  that  the  infant  is  liable 
for  his  trespasses  or  frauds :  Fergason 
V.  Bobo,  54  Miss.,  121. 

See  contra,  Sims  v.  Everhardt,  102 
U.  S.  R.,  800;  O'Dell  «.  Rogers,  44 
Wise.,  186. 

As  to  the  rights,  remedies,  and  obli- 
gations of  an  infant  heir  in  real  estate 
U legally  sold  under  a  surrogate's  order, 
and  in  the  proceeds  of  such  sale,  see 
O'Dell  V.  Rogers,  44  Wise.,  136. 

A  son,  as  such,  has  no  authority  to 
act  as  his  father's  agent.  Mere  author- 
ity in  a  son  to  keep  his  father's  books 
and  accounts  and  to  figure  the  interest 
due  on  notes,  does  not  show  authority 
in  the  son  to  collect  and  settle  such 
notes  and  accounts:  Reynolds  v.  Fer- 
ree.  86  Ills..  570. 

The  doctrine  of  ratification  of  an  un- 
authorized act  in  behalf  of  another  is, 
that  the  principal  shall  be  fully  and 
fairly  informed  of  all  the  facts  and  cir- 
cumstances of  the  transaction.  The 
acceptance  of  com  in  payment  on  notes, 
not  in  value  equal  to  the  sum  due  on 
the  notes,  under  an  arrangement  made 
by  the  party's  son  without  authority, 
will  not  bind  the  father  to  the  son's 
agreement  to  take  the  corn  in  full  satis- 
faction,  unless  the  father  is  informed 
of  such  agreement  before  he  accepts : 
Reynolds  v.  Ferree,  86  Ills.,  570. 


[4  Common  Pleas  Division,  896.] 
May  13,  14,  23,  1879. 

*The  Emma  Silver  Mining  Company,  Limited,     [396 
V.  Lewis  &  Son. 

Compa$iy — "  Promoten  " — Metal  Broken  of  Mine — Fiduciary  HehHon — Secret 
'Profits  out  of  Sale  to  Company — Liability  to  refund. 

The  defendants,  metal  brokers,  having  previously  sold  ore  of  an  American  mine  on 
a  commission  of  2J  per  cent.,  arranged  with  a  proprietor  to  assist  in  selling  the  mine 
to  a  company  to  be  raised  by  hira  in  England.  He  was  to  procure  the  appointment 
of  the  defendants  as  metal  brokers  of  the  company  at  the  nsual  rate  of  English ' 
ct)inmis8ion,  viz.,  1  per  cent.,  and  he  promised  that  the  defendants  should  be  liberally 
remunerated  to  the  extent  at  least  of  £5,(X)0  for  their  assistance,  and  to  compennate 
for  the  loss  of  the  higher  commission.  They  were,  as  he  knew,  acquainted  with  facts 
detrimental  to  the  reputation  of  the  mine,  and  he  promised  the  liberal  remuneration 
to  insure  their  silence  respecting  them. 

The  defendants  a««isted  him  in  his  endeavors  to  sell  the  mine  to  a  company  to  be 
formed  for  the  purchase  of  it,  but  l6ft  hira  to  fix  the  price,  get  up  the  company,  and 
manage  all  details  resj)ecting  the  sale.  He  procured  the  formation  of  the  plaintiff 
company  and  the  purchase  by  it  of  the  mine  for  £100,000,  half  to  be  paid  in  cash 
and  half  in  paid-up  shares.  The  defendants  were  appointed  metal  brokers  of  the 
compaii}-  at  the  1  jier  cent,  commission,  allowed  themselves  to  be  named  in  the  pro- 
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Bpectus  118  being  ready  to  answer  any  inquiries  relating  to  the  mine,  and  answered 
Riich  inquiries,  but  kept  silence  with  respect  to  the  detrimental  facts  known  to  them. 
Payment  haying  been  made  for  the  mine  to  the  proprietor,  260  fdlly  paid-up  shares 
out  of  those  received  from  the  company  were  transferred  by  him  to  me  defendants, 
and  were  subsequently  sold,  and  the  proceeds  received  by  them.  This  transaction 
was  not  disclosed  to  the  company. 

In  an  action  to  recover  the  proceeds  as  secret  profits  made  by  promot-ers,  the  judge 
3971  *^^^  ^^^  question  of  promotership,  without  any  definition,  to  the  jury,  who 
found  that  the  defendants  were  promoters,  and  gave  a  verdict  for  the  plaintiff: 

Held,  that  there  was  ample  evidence  for  the  jury,  and  that  the  learned  judge  was 
not  bound  to  give  them  a  definition  of  the  term  "promoter;**  that  it  has  no  very 
definite  meaning,  but  involves  the  idea  of  exertion  for  the  purpose  of  floating  a  com- 
pany, and  also  the  idea  of  some  duty  towards  the  company  imposed  by  or  arising 
from  the  position  which  the  so-called  promoter  assumes  towards  it;  and  that  the  de- 
fendants were  in  a  fiduciary  relation  to  the  company,  and  therefore  liable  to  refund 
the  secret  profits,  even  although  the  contract  of  sale  was  not  rescinded. 

Action  for  conspiracy,  and  to  recover  secret  profits  made 
by  the  defendants  as  promoters  of  the  plaintiff  company  on 
the  sale  of  a  mine. 

The  action  was  tried  at  Westminster  before  Denman,  J., 
and  a  jnry.  It  appeared  at  the  trial  that  the  Emma  Silver 
Mine  in  America  was  in  1871  in  the  possession  of  Trevor 
William  Park  and  others,  who  wished  to  sell  it.  Prior  to 
July,  1871,  the  defendants,  metal  brokers  at  Liverpool,  had 
been  selling  about  one-half  of  the  produce  of  the  mine  for 
the  usual  commission  on  sales  for  American  companies,  viz., 
2 J  per  cent. 

On  the  17th  of  July  the  defendant  Arthur  Lewis,  being 
then  in  America,  began  a  correspondence  with  his  father, 
the  defendant  James  Lewis,  by  a  letter  written  from  the 
neighborhood  of  the  mine,  stating  that  he,  Arthur,  con- 
templated giving  assistance  to  mine  owners  in  selling  their 
mines  to  companies  for  a  consideration  of  some  kind, 
whether  in  money  payments  or  by  obtaining  the  sale  of 
the  ore,  or  allotments  of  shares  or  otherwise.  A  number 
of  confidential  letters  passed  between  the  father  and  son. 
From  this  correspondence  it  appeared  that  Arthur  Lewis 
visited  the  Emma  Mine  and  ascertained  that  it  was  of 
doubtful  character;  that  a  Professor  Silliman  who  had 
given  a  favorable  opinion  of  it  was  in  popular  estima- 
tion not  trustworthy;  that  "he,  Arthur  Lewis,  was  asked 
by  Park  to  report  upon  it  and  to  help  him  to  place  it  on 
the  English  market,  and  would  be  willing  to  compensate 
the  defendants  liberally  for  their  assistance.  The  defend- 
ants entertained  the  proposals.  Park  went  to  London, 
where  the  defendant  James  Lewis  introduced  him  to  a  Mr. 
Taylor  and  another  person  likely  to  be  instrumental  in 
forming  a  company  to  purchase  the  mine,  and  was  promised 
398]     handsome  remuneration,  viz.,  £5,000  at  the  *least, 
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and  if  Park  sold  the  mine  at  his  own  price  £10,000.  The 
persons  introduced  by  James  Lewis  did  not,  however,  be- 
come the  purchasers.  On  the  8th  of  November,  1871,  the 
plaintiff  company  was  registered.  TJie  memorandum  of 
association  stated  the  first  of  the  objects  for  which  the  com- 
pany was  established  to  be  "the  carrying  out  of  an  agree- 
ment dated  the  4th  of  November,  1871,  between  Trevor 
William  Park  of  the  one  part  and  George  Henry  Dean  of 
the  other  part."  The  capital  of  the  company  was  £1,000,000 
in  60,000  shares  of  £20  each.  By  the  agreement  of  the  4tli 
of  November,  Dean,  as  trustee  for  the  intended  company, 
agreed,  on  behalf  of  the  company,  to  purchase  the  mine,  &c., 
for  £1,000,000,  of  which  £600,000  were  to  be  paid  in  cash 
and  the  residue  in  shares  of  the  company.  This  agreement 
was  mentioned  in  the  articles  of  association  as  being  adopted 
by  the  company.  On  the  9th  of  November  the  prospectus 
of  the  company  was  issued.  It  stated  that  the  defendants 
would  be  ready  to  answer  any  inquiries  relating  to  the  ores 
and  also  as  regarded  the  mine,  one  of  their  firm  having  been 
at  the  mine  for  some  time.  The  defendants  swore  that  they 
gave  no  express  authority  for  this  use  of  their  names,  but 
on  the  11th  of  November  James  Lewis  wrote  to  Arthur 
Lewis  in  America,  sending  a  paper  with  the  prospectus,  and 
saying  that  he  was  writing  to  Park  to  let  him  have  half  the 
amount  he  promised  him  in  paid-up  shares.  Between  the 
11th  and  23d  of  November  several  letters  passed  between 
James  Lewia  and  persons  who  had  received  the  prospectus, 
referring  to  the  paragraph  stating  that  one  of  the  firm  had 
been  at  the  mine  for  some  time,  and  that  they  would  be 
ready  to  answer  inquiries  as  to  the  mine,  and  inquiring 
whether  Lewis  &  Son  believed  all  that  was  stated  in  the 
prospectus.  The  answers  to  these  letters  varied  in  language 
to  some  extent,  but  they  were  all  to  the  effect  that  the 
figures  given  in  the  prospectus  as  to  the  quality  of  the  ore 
sold  by  the  firm  and  the  amount  realized  were  perfectly  cor- 
rect, but  that  they  could  guarantee  nothing  further,  and 
that  the  persons  inquiring  must  act  upon  their  own  judg- 
ment as  to  whether  they  applied  for  shares.  They  also  in- 
closed a  copy  of  the  prospectus  and  a  copy  of  a  report  by 
Professor  Silliman  as  to  the  mine,  and  stated  that  "  the  future 
of  the  mine  entirely  depended  on  the  full  realization  of  the 
report"  as  to  whether  it  was  a  true  fissure  *vein  or  [399 
merely  a  deposit.  "  He  speaks,"  wrote  James  Lewis  in  one 
of  the  letters,  "very  decidedly  on  this  point,  and  is  consid- 
ered a  great  authority  in  the  States."  On  the  23d  of  No- 
vember a  minute  was  entered  in  the  company's  books  stating 
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that  it  was  arranged  that  the  present  consignees,  viz.,  an- 
other firm  of  metal  brokers  and  the  defendants,  be  continued 
for  the  present,  reducing  the  commission  to  1  per  cent. 

The  defendants  in  the  course  of  their  evidence  said  that  the 
remuneration  to  be  received  by  their  firm  for  their  assistance 
was  in  consideration  of  the  loss  they  would  be  put  to  by  only 
receiving  1  per  cent,  commission  instead  of  2 J  per  cent  on 
the  sale  of  the  ore. 

The  purchase-money  was  paid,  and  £500,000  value  in 
shares  allotted  to  the  vendors,  including  250  which  were 
afterwards  transferred  from  Park  to  Arthur  Lewis.  These 
260  were  sold  for  the  defendants  pursuant  to  a  previ- 
ous arrangement  under  which  the  defendants  received 
£5,968  15^.  of  the  proceeds.  This  sum  afid  dividends  upon 
250  shares  and  interest  the  plaintiffs  claimed  to  recover,  as 
money  received  by  the  defendants  as  trustees  for  the  com- 

f)an V,  and  under  circumstances  rendering  the  defendants 
iable  to  refund. 

The  learned  judge  in  summing  up  the  case  to  the  jury  ex- 
plained to  them  the  nature  of  the  claim,  and  said  that  it  was 
not  only  based  on  conspiracy  and  fraud  but  was  also  pat 
thus :  viz.,  that  the  defendants  were  promoters  of  a  com- 
pany, and  that  being  promoters  of  a  company  they  so  con- 
ducted themselves  as  to  make  them  liable  to  refund  their 
ill-gotten  gains.  Then,  after  fully  stating  the  evidence,  his 
Lordship  again  put  before  the  jury  the  contention  by  the 

Slaintiffs  in  the  following  terms,  viz.,  it  is  said  'Hhatthe 
efendants  were  promoters  of  the  company;  that  they  so 
acted  in  assisting  rark  and  assisting  Stewart,  and  in  going 
to  Taylor  and  otner  matters ;  that  even  thouj^h  the  company 
might  at  the  last  moment  have  come  into  existence  only  by 
reason  of  some  great  financier  coming  forward  and  finding 
the  money  for  the  company,  still  they  were  in  the  common 
sense  way  of  using  the  word  promoters.  Now  I  cannot  lay 
that  down  to  you,  nor  have  I  really  at  present  any  confident 
opinion  whether  that  is  or  is  not  a  true  view  of  the  law  as  to 
400]  promoters,  and  whether  by  law  they  *were  promoters 
or  whether  they  were  not.  I  do  not  intend  to  give  you  any 
ruling  about  it,  but  I  intend  to  assume  it  at  present  to  be  a 
question  upon  which  there  is  some  evidence  to  go  to  a  jury, 
not  meaning  by  that  to  say  that  there  is  evidence  on  which 
a  jury  ought  or  ought  not  to  find  it,  but  to  ask  you  the 
question,  as  I  intend  to  do.  I  think  I  need  not  elaborate 
more  nor  explain  more  to  you."  Finally,  the  learned  judge 
left  a  number  of  questions  to  the  jury,  who  were  unable  to 
agree  upon  those  relating  to  the  conspiracy  and  fraud,  but 
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as  to  the  question,  "  Were  the  defendants  promoters  of  the 
company  V^  found  that  they  were,  and  gave  a  verdict  for  the 
plaintiffs  for  the  amount  claimed. 

Tlie  case  was  adjourned  and  heard  on  further  considera- 
tion, when  both  sides  claimed  judgment,  the  defendants  on 
the  ground  that  there  was  no  evidence  which  ought  to  have 
been  left  to  the  jury.  After  argument  Denman,  J.,  deliv- 
ered a  written  judgment,  setting  forth  the  facts  of  which  an 
outline  has  been  given  above,  and  holding  that  that  was  evi- 
dence upon  which  the  jury  might  reasonably  find  that  the 
defendants  were  promoters,  and,  at  all  events,  that  they 
were  liable  to  refund  the  profits  received  by  them  in  the 
shape  of  shares  for  which  the  company  had  received  no  con- 
sideration. His  Lordship  therefore  gave  judgment  for  the 
plaintiffs,  for  the  sum  awarded  by  the  jury  fn  respect  of  that 
part  of  the  claim  which  consisted  of  a  claim  "for  profits 
received  by  the  defendants  forithe  use  of  and  as  trustees  for 
the  plaintiffs." 

A  rule  nisi  having  been  granted  on  the  grounds.  First, 
That  the  judge  misdirected  the  jury  in  telling  them  there 
was  evidence  of  the  defendants  being  promoters  of  the  plain- 
tiflfrt'  company,  or  of  their  liability  as  such  promoters,  there 
being  no  such  evidence.  Secondly,  That  the  judge  further 
misdirected  the  jury  in  telling  then)  that  there  was  evidence 
of  the  shares  received  by  the  defendants  being  the  shares  of 
the  company,  and  being  received  by  the  defendants  under 
such  circumstances  as  to  render  the  defendants  liable  to  the 
plaintiffs  for  the  amount  received  by  them  for  such  shares, 
there  being  no  such  evidence.  Thirdly,  That  the  judge 
omitted  to  direct  the  jury  as  to  what  should  guide  them  in 
finding  the  defendants  to  be  promoters,  or  in  finding  that 
the  defendants  were  liable  to  repay  the  amount  received  by 
*them.  Fourthly,  That  the  verdict  found  by  the  [401 
jury  for  the  plaintiffs  was  against  the  weight  of  evidence 
given  at  the  trial. 

Sir  John  Holker^  A.G.,  Oorst^  Q.C.,  and  C.  E.  Bowen^ 
showed  cause:  The  direction  by  the  learned  judge  was 
proper  and  sufficient,  and  the  findings  of  the  jury  were  right 
on  the  facts.  Firet,  if  the  defendants  were  promoters  of  the 
plaintiff  company,  and,  under  a  bargain  with  Park,  got  a 
profit  out  of  moneys  of  the  company  without  disclosing  the 
Ti-ansaction,  they  became  liable  to  pay  over  to  the  plaintiffs 
all  the  money  received.  This  doctrine  is  now  fully  recognized 
at  common  law,  but,  were  it  not  so,  the  rules  of  equity  would 
prevail,  and  recent  cases  in  chancery  establish  it :  Bagnall 
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V.  Carlton  {^).  The  question  there  was,  as  here,  simply 
whether  the  promoters  shoald  refund,  not  whether  the  con- 
tract should  be  rescinded,  and,  as  Benman,  J.,  said  in  his 
judgment,  that  case  '^clearly  establishes  that  persons  who 
know  that  the  sum  they  are  to  receive  is  to  come  out  of  the 
secret  profit  which  persons  standing  in  the  position  of  trus- 
tees for  the  company  are  going  to  put  into  their  own  pock- 
ets, are  themselves  in  a  fiduciary  relation  to  the  company, 
and  answerable  as  trustees  to  refund  any  profits  so  made  by 
themselves  at  the  expense  of  the  company. 

Secondly,  the  defendants  were,  in  fact,  promoters.  Pro- 
motership  is  a  question  of  fact,  not  of  law,  and  was  so 
treated  by  Jessel,  M.R.,  in  Emma  Silver  Mining  Company 
V.  Orantl*).  If  one  takes  part  in  getting  up  a  company  or 
enters  into  an  arrangement  that  it  shall  be  got  up,  he  and 
each  of  the  parties  to  the  arrangement  will  be  responsible  for 
the  acts  of  the  others  done  ii^  consequence  of  it  to  get  up  the 
company. 

The  correspondence  here  shows  that  there  was  such  an  ar- 
rangement. ''The  words  promoter,  director,  or  trustee,  in- 
clude persons  engaged  in  forming  the  company,  or  engaged 
in  inducing  the  public  to  take  shares  in  it  when  formed  f' 
1  Lindley  on  Partnership,  4th  ed.,  p.  116.  It  is  neither  pos- 
sible to  define  nor  prudent  to  attempt  to  define  "  promoter," 
and  no  definition  is  settled  by  authority.  But  the  nature  of 
402]  promotership  is  clearly  demonstrated  *in  Tuoycross 
V.  Grant  (')  and  other  cases.  There  is  nothing  to  limit  it 
to  the  time  before  the  actual  registration  of  the  company; 
nor  to  obtaining  an  act  of  Parliament :  In  re  Barry  Bail- 
way  Company  {*).  The  question  of  privity  of  contract 
between  the  promoters  does  not  arise.  And  **it  is  not 
necessary  in  order  to  make  one  man  liable  for  the  tortious 
acts  of  another  that  the  relation  of  principal  and  agent 
should  subsist  between  them:*'  per  Willes,  J.,  in  Upton  v. 
Oreenlees  (*). 

Where  persons  take  part  in  getting  up  a  company,  or  en- 
ter into  an  arrangement  that  it  shall  be  got  up,  they  and  all 
the  parties  to  the  arrangement  are  responsible  for  the  acts  of 
each  other  done  to  effect  the  common  object. 

The  correspondence  shows  such  an  arrangement. 

[They  examined  and  commented  on  the  evidence.] 

The  learned  judge  did  not  misdirect  in  not  telling  the  jary 
that  there  was  no  evidence  of  promotership.     The  evidence 

(')  6  Ch.  D.,  871 ;  22  Eng.  Rep.,  708.  (»)  2  C.  P.  D..  469;  21  Eng.  Rep.,  387. 

O  11  Ch.  D.,  918.  (*)  4  Ch.  D.,  816. 

(»)  26  L.  J.  (C.P.),  44,  at  p.  64. 
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of  it  was  abundant.  The  defendants  agreed  to  assist  Park, 
WHi-e  in  a  position  to  do  so  materially,  and  exerted  them- 
selves both  before  and  after  the  incorporation  to  promote 
the  company  and  to  get  shareholders.  Their  mere  silence 
as  to  the  doubtful  character  of  the  mine,  and  of  Silliman 
wlio  reported  in  its  favor,  assisted  the  formation  of  the  com- 
pany. There  was  evidence  of  the  250  shares  being  part  of 
fii«  £600,000  worth,  for  the  correspondence  between  the  de- 
fendants, their  agreement  with  Park  to  let  Grant  hold  the 
250  shares,  and  the  books  of  the  company,  all  proved  it. 
There  was  abundant  evidence  that  the  shares  were  received 
under  such  circumstances  as  rendered  the  defendants  liable 
to  the  plaintiff.  Jessel,  M.R.,  has  refused  to  define  "pro- 
moter,'^ anticipating  that  attempts  would  at  once  be  mad$ 
to  escape  from  any  legal  definition  of  it.  A  jury  would 
be  embarrassed  rather  than  assisted  by  a  definition.  The 
term  is  not  one  of  art  or  law.  Therefore  Denman,  J.,  was 
right  in  not  defining  it.  It  was  also  unnecessary  to  tell  the 
jury  that  the  defendants  were  liable  in  law  to  refund,  for 
if  the  jury  found  them  to  be  promoters  the  liability  would 
follow. 

Lastly,  the  verdict  was  not  against  the  weight  of  evidence. 

*Sir  Henry  James,  Q.C.,  Herschell,  Q.C.,  and  R.  [403 
Henn  Collins,  in  support  of  the  rule:  The  evidence  was 
quite  insufficient  to  establish  promotersliip,  and  the  jury 
sliould  have  been  told  so.  True  the  defendants  may  nave 
assisted  Park.  But  he  was  a  vendor  and  not  a  promoter, 
in  any  sense  which  would  deprive  him  of  his  right  to  keep 
every  penny  of  the  purchase-money  paid  for  the  mine. 
Moreover,  to  assist  one  who  is  forming  a  company  is  not 
necessarily  to  promote  it.  The  defendants  did  no  acts  con- 
stituting them  promoters.  The  introductions  which  they 
gave  to  Park  were  without  result.  They  neither  helped  to 
create  nor  to  procure  the  incorporation  of  this  company. 
An  attempt  to  form  some  company  would  not  suffipe,  the 
promotion  must  be  of  this  particular  company.  Silence  as 
to  the  character  of  the  mine  cannot  be  treated  as  an  act  of 
promotion,  for  the  vendor  had  no  duty  to  reveal  what  he 
knew  to  its  disadvantage,  nor  had  the  defendants  who  were 
acting  in  his  interest. 

[Lord  Coleridge,  C.J.:  In  Fox  v.  MdcJcreth  (*)  Lord 
Thurlow,  C,  puts  this  case,  "  Suppose  A.  knowing  of  a 
mine  on  the  estate  of  B.,  and  knowing  at  the  same  time  that 
B.  was  ignorant  of  it,  should  treat  and  contract  with  B,  for 

0)  2  Cox,  820;  1  White  A  T.  L.  C,  6th  ed.,  p.  146, 

30  Eng.  Rep,  79 
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the  purchase  of  that  estate  at  only  half  its  real  value,  can  a 
court  of  equity  set  aside  this  bargain  ?    No."] 

If  the  purchase-money  cannot  be  recovered  from  the  ven- 
dor, it  cannot  be  recovered  from  a  third  person  to  whom  he 
hap  paid  part. 

[Lord  Coleridge,  C.  J.:  What  if  the  vendor  said  to  the 
third  person,  "I  will  charge  an  additional £600  which  you 
shall  have?"] 

The  transaction  would  be  unimpeachable. 

[LiNDLEY,  J.:  But  if  he  referred  the  vendee  to  a  third 
person  for  information  and  the  third  person  made  false 
statements  ?] 

Then  a  fiduciary  relationship  would  be  created  by  the 
undertaking  to  give  information.  The  defendants,  however, 
at  most  only  expressed  their  opinion,  just  as  brokers  do, 
and  were  careful  to  warn  inquirers  to  judge  for  themselves 
of  the  investment.  The  only  act  which  can  be  for  a  moment 
looked  upon  as  an  act  of  promotion  was  the  fact  of  the  de- 
404]  fendants  allowing  their  names  to  *appear  in  the  pro- 
spectus. But  that  is  not  enough.  If  it  were,  every  solicitor, 
or  banker,  or  broker,  to  a  company  mi^ht  be  made  liable  as 
a  promoter,  because  he  was  mentioned  in  the  prospectus. 

A  "promoter"  may  be,  first,  one  who  creates  or  takes 
some  steps  towards  creating  the  company ;  secondly,  one 
'who  does  an  act  which  assists  to  form  a  company  ;  thirdly, 
one  who  aids  in  procuring  shareholders  after  the  formation. 
But  non  constat  that  any  such  promoter  is  in  a  fiduciary 
capacity  towards  the  company.  It  is  the  fiduciary  relation, 
and  not  mere  promotion,  which  creates  the  trust,  and  the 
jury  should  have  been  so  instructed.  In  Erlanger  v.  New 
Sombrero  Phosphate  Co.  ('),  Lord  Cairns,  L.C.,  after  stating 
that  the  plaintiffs  were  promoters  says,  *'  it  is  now  necessary 
that  I  should  state  in  what  position  I  understand  the  pro- 
moters to  be  placed  with  reference  to  the  company  which 
they  proposed  to  form.  They  stand,  in  my  opinion,  un- 
doubtedly in  a  fiduciary  position.  They  have  in  their  hands 
the  creation  and  molding  of  the  company ;  they  have  the 
power  of  defining  how,  and  when,  and  in  what  shape,  and 
under  what  supervision  it  shall  start  into  existence  and 
begin  to  act  as  a  trading  corporation."  No  such  power  had 
the  present  defendants.  In  Governs  Case  (')  the  court  did 
not  hold  that  the  contract  of  purchase  made  with  the  owner 
of  the  patent,  afterwards  sold  by  the  purchaser  to  a  trustee 
for  an  intended  company,  shares  in  wnich  were  to  be  handed 
over  to  the  owner  in  part  payment,  constituted   the  pur- 

(»)  3  App.  C^3.,  1218,  at  p,  1286 ;  24  Eng.  R.,  1U.  p)  1  Ch.  D.,  182. 
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chaser  a  promoter.  In  Bagnall  v.  Carlton  (*)  the  two  de- 
fendants, who  even  prepared  the  skeleton  prospectus  and 
introducHd  the  vendor  of  the  property  to  the  promoters  of 
tlie  company  created  to  work  it,  and  received  a  commission, 
were  dismissed  the  action  for  the  rescission  of  the  contract 
of  purchase.  The  passage  cited  from  1  Lindley  on  Partner- 
ship, 4th  ed.,  p.  116,  has  reference  to  Twycross  v.  Grant  ('), 
the  decision  of  which  however  was  only  that,  if  the  defend- 
ants were  promoters  before,  they  did  not  cease  to  be  so  at 
the  moment  when  the  company  was  constituted.  But  that 
case  is  no  authority  to  show  that  if  the  acts  of  promotion 
had  stood  alone  they  would  have  rendered  the  defendants 
liable.  Cockburn,  C.J.,  says,  ''The  question  as  to  when 
one  who  in  the  outset  was  a  promoter  of  *a  company  [405 
continues  or  ceases  to  be  so,  becomes,  as  it  seems  to  me,  one 
of  fact.  A  promoter,  I  apprehend,  is  one  who  undertakes  to 
foi-m  a  company  with  reference  to  a  given  project,  and  to 
set  it  going,  and  who  takes  the  necessary  steps  to  accom- 
plish that  purpose."  Lindley  on  Partnership,  4th  ed.,  vol.  i, 
pp.  584-5,  points  out  that  ''there  is  often  a  difficulty  in 
determining  when  a  promoter  of  a  projected  company  begins 
to  be  in  such  a  position  as  to  be  unable  to  make  a  secret 
profit  by  a  sale  to  it,  or  to  persons  acting  on  its  behalf.  On 
the  one  hand  it  is  quite  plain  that  a  fiduciary  relation  be- 
tween a  promoter  and  a  company  may  exist  long  before  the 
actual  formation  of  a  company  by  registration  or  otherwise. 
On  the  other  hand,  it  is  obvious  that  something  must  be 
done  beyond  a  purchase  and  resale  to  constitute  such  a  re- 
lation ;  something  must,  it  is  submitted,  be  done  by  the 
promoter  to  impose  upon  him  the  duty  of  protecting  the  in- 
terests of  those  who  ultimately  form  the  company.  ...  He 
does  not  assume  such  duty  by  negotiating  with  persons  who 
have  themselves  assumed  that  duty  and  are  in  no  way  under 
Lis  influence."  Here  the  defendants  had  no  governing  voice, 
or  controlling  influence  over  the  creation  of  the  company. 
The  learned  judge  was  not  bound  to  give  an  exhaustive 
definition  of  the  term  "promoter,"  but  should  have  ex- 
plained it  to  the  jury.  The  money  was  not,  as  in  Bagnall 
V.  Carlton  (*),  money  of  the  company  earmarked  and  in  the 
hands  of  the  vendor.  The  shares  were  handed  to  the  vendor 
of  the  mine  under  a  contract  of  purchase  which  has  never 
been  rescinded.  They  became  his  property  and  were  trans- 
ferred by  him  to  the  defendants  for  good  consideration. 
Therefore  the  proceeds  cannot  be  followed  by  the  company. 

Cur.  adv.  vult. 

0)  6  Ch,  D.,  371 ;  28  Eng.  R.,  1.  (*)  2  C.  P.  D.,  469  j  %\  Eng.  R.,  8S7, 
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May  23.  Lindley,  J.,  delivered  the  iadgment  of  the 
Court  (Lord  Coleridge,  C.  J.,  DeDman  and  Lindley,  JJ.) 

There  was  abundant  evidence  to  show,  and  indeed  it  was 
in  our  opinion  clearly  proved  : 

1.  That  the  defendants  knew  that  Park  came  over  here  to 
sell  the  mine  to  a  company,  to  be  got  up  by  himself  and  such 
persons  as  he  could  induce  to  assist  him. 
406]  *2.  That  the  defendants  were  prepared  to  assist, 
and  did  assist.  Park  in  his  endeavors  to  sell  the  mine  here 
to  a  company  to  be  formed  for  the  express  purpose  of  pur- 
chasing it. 

3.  That  the  defendants  had  been  metal  brokers  to  the 
former  owners  of  the  mine  at  a  commission  of  2J  per  cent., 
and  that  there  was  an  understanding  between  the  defendants 
and  Park  that  he  should,  if  he  could,  procure  them  to  be 
appointed  the  metal  brokers  of  the  new  company  at  the 
usual  English  commission  of  1  per  cent. 

4.  That  there  was  first  an  understanding,  and  secondly  a 
verbal  promise,  that  the  defendants  should  be  liberally  re- 
munerated by  Park  for  their  services  and  for  their  loss  of 
commission. 

6.  That  this  remuneration  was  in  some  shape  or  other  to 
come  out  of  the  purchase-money  to  be  paid  by  the  company. 

6.  That  the  defendants  left  Park  to  fix  the  price  of  the 
mine,  to  get  up  the  company,  and  to  manage  all  details  with 
the  company,  and  trusted  hirn  to  protect  their  interests. 

7.  That  Park,  Grant,  and  others  accordingly  procured  the 
plaintiff  company  to  be  formed,  and  procured  it  to  buy  the 
mine  for  £1,000,000,  of  which  £600,000  was  to  be  paid  in 

•  cash,  and  £500,000  in  paid-up  shares  of  the  company. 

8.  That  the  defendants  became  metal  brokers  to  the  new 
company  on  the  terms  of  being  paid  the  usual  English  com- 
mission of  1  per  cent,  and  allowed  themselves  to  be  referred 
to  in  the  prospectus  of  the  plaintiff  company  for  information 
concerning  the  mine ;  and,  so  far  as  such  reference  might 
induce  peoj)le  to  take  shares,  the  defendants  themselves  in- 
directly assisted  in  procuring  shares  to  be  taken. 

9.  That  the  defendants  knew  more  of  the  mine  and  of  its 
doubtful  value,  and  of  the  grounds  for  distrusting  Silliman's 
report  in  its  favor,  than  they  chose  to  disclose ;  and  Park 
was  aware  of  this,  and  promised  the  defendants  liberal  re- 
muneration to  insure  silence  on  their  part,  even  when  re- 
ferred to  for  information. 

10.  Tiiat  the  defendants,  when  referred  to,  were  studiously 
careful  to  preserve  that  silence  which  was  essential,  or,  at 
least,  conducive  to  floating  the  company. 
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11.  That  pursuant  to  the  above  understanding  and  verbal 
promise,  Park  gave  the  defendants  250  fully  paid-up  shares 
of  the  *company  out  of  the  shares  given  to  him  by  [407 
the  company  for  the  mine ;  and  Park  entered  into  an  agree- 
ment with  the  defendants  respecting  the  disposal  of  the 
shares,  so  as  not  to  injure  the  sale  of  other  shares  held  by 
himself  s^nd  others  who  had  assisted  him  in  forming  the 
company. 

12.  That  all  these  facts  (except  the  appointment  of  the 
defendants  to  be  metal  brokers  at  the  usual  commission  of  1 
per  cent,  and  the  reference  to  the  defendants  for  informa- 
tion) were  studiously  concealed  from  the  plaintiff  company. 

Under  these  circumstances  the  jury  found  the  defendants 
to  be  promoters  of  the  company,  and  to  be  liable  to  restore 
to  the  company  the  value  of  the  260  shares  obtained  by 
them. 

It  is  said  that  there  was  no  evidence  to  go  to  the  jury  of 
the  defendants  being  promoters  of  the  company,  in  the 
proper  sense  of  that  expression  ;  that  there  was  no  sufficient 
explanation  of  the  proper  meanijQg  of  the  word  given  to  the 
jury ;  and  that  the  defendants  were  entitled  to  judgment, 
or,  at  all  events,  to  have  a  new  trial. 

With  respect  to  the  word  "  promoters,"  we  are  of  opinion 
that  it  has  no  very  definite  meaning:  see  Ikoycross  v. 
Grant  {').  As  used  in  connection  with  companies  the  term 
"promoter"  involves  the  idea  of  exertion  for  the  purpose 
of  getting  up  and  starting  a  company  (of  what  is  called 
'* floating"  it)  and  also  the  idea  of  some  duty  towards  the 
company  imposed  by  or  arising  from  the  position  which  the 
Bo-called  promoter  assumes  towards  it.  It  is  now  clearly 
settled  that  persons  who  get  up  and  form  a  company  have 
duties  towards  it  before  it  comes  into  existence:  see  Bag- 
nail  V.  Carlton  {*)  and  per  Lord  Cairns,  C,  in  Erlanger  v. 
New  Sombrero  Phosphate  Co,  ('). 

Moreover,  it  is  in  our  opinion  an  entire  mistake  to  sup- 
pose that  after  a  company  is  registered  its  directors  are  the 
only  persons  who  are  in  such  a  position  towards  it  as  to  be 
under  fiduciary  relations  to  it.  A  person  not  a  director  may 
be  a  promoter  of  a  company  which  is  already  incorporated, 
but  the  capital  of  which  has  not  been  taken  up,  and  which 
is  not  yet  in  a  position  to  perform  the  obligations  imposed 
upon  it  by  its  creators. 

*The  defendants  say  they  owed  no  duty  to  this  [408 
company.     But  in  our  opinion  this  contention  cannot  be 

0)  2  C.  P.  D.,  469;  21  Eng.  R.,  887.   («)  6  Ch.  D.,  871 ;  28  Eng.  Rep.,  1. 
(»)  8  App.  Gas.,  1218,  at  p.  1236;  24  Eng.  Rep.,  774. 
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supported.  In  the  first  place,  the  defendants  left  Park  to 
get  up  the  company  upon  the  understanding  that  they  as 
well  as  he  were  to  profit  by  the  operation  ;  they  were  be- 
hind him ;  they  were  in  the  position  of  undisclosed  joint 
adventurers  ;  and  in  respect  of  their  interest  his  oblio^ations 
and  theirs  are  in  our  opinion  undistinguishable.  The  de- 
fendants in  fact  were,  partly  by  assisting  Park  and  partly 
by  leaving  him  to  do  the  best  he  could  for  them  as  well  as 
himself,  in  the  position  of  promoters  of  the  company. 

In  the  next  place,  the  defendants  became  the  metal 
brokers  of  the  company;  and  it  became  their  duty  not  to  lake 
from  the  company  for  their  appointment  or  services  a  greater 
lemuneration  than  the  company  knew  they  were  getting. 
The  company  agreed  to  pay  the  usual  commission  of  1  per 
cent.,  and  had  no  idea  that  the  defendants  were  getting 
£5,000  in  addition  to  a  bonus.  Whether  this  bonus  was  for 
services  to  Park  in  assisting  him  in  getting  up  the  company 
or  for  loss  of  commission,  or  partly  for  one  and  partly  for 
the  other,  seems  to  us  immaterial.  In  any  view,  the  defend- 
ants, being  agents  of  the  mine,  obtained  a  large  profit  from 
the  company  through  the  instrumentality  of  Park.  This 
profit  was  concealed  from  the  company,  and  cannot  be  re- 
tained by  the  defendants. 

Again,  the  acceptance  by  the  defendants  of  the  reference 
to  them  in  the  company's  prospectus,  imposed  upon  the  de- 
fendants a  duty  to  the  company  to  answer  candidly  such 
inquiries  as  might  be  made  by  intending  applicants  for 
shares.  The  defendants  by  this  acceptance  undertook  the 
duty  of  assisting  to  float  the  company,  by  answering  the  in- 
quiries of  persons  proposing  to  take  shares  in  it ;  and  they  did 
in  fact  answer  inquiries  in  such  a  way  as  to  allay  suspicion. 

Upon  these  grounds  we  are  of  opinion  that  there  was 
ample  evidence  to  warrant  the  finding  and  verdict  of  the 
jury  ;  and  in  our  opinion  an  elaborate  explanation  of  the 
meaning  of  the  word  "promoter"  would  not  have  been  of 
any  advantage  to  the  defendants,  nor  calculated  to  give  any 
leal  assistance  to  the  jury  in  drawing  proper  conclusions 
from  the  facts. 

It  has,  however,  been  urged  that  the  company  have  not 
409]  rescinded  *their  contract  with  Park;  and  that  so 
long  as  that  contract  remains  unrescinded  the  shares  given 
'by  him  to  the  defendants  must  be  treated  as  having  been  his 
to  give,  and  that  the  company  cannot  claim  them.  But  the 
moment  it  is  proved,  as  in  this  case  it  is,  that  the  £1,000,000 
paid  by  the  company,  although  nominally  paid  for  the  mine, 
was  only  colorably  so ;  that  some  portioii  of  that  sum,  say 
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£5,000,  was  not  for  the  mine  at  all,  as  the  company  sup- 
posed, but  was  for  something  very  different,  e.g.,  the  remu- 
neration of  the  Messrs.  Lewis,  and  that  the  company  was, 
witliout  knowing  it,  really  paying  them  for,  inter  alia^  their 
acceptance  of  the  office  of  metal  brokers,  and  for  concealing 
their  own  misgivings  as  to  the  mine,  and  when  it  is  further 
proved,  as  it  is,  that  the  shares  paid  to  the  defendants  were 
created  for  the  purpose  of  paying  them,  and  the  company 
was  never  informed  of  this,  it  follows  in  our  opinion  that  the 
company  can  recover  from  the  defendants  what  they  have 
thus  obtained,  without  rescinding  its  contract  with  Park. 

We  are  aware  that  in  most,  if  not  all,  cases  of  this  descrip- 
tion which  are  to  be  found  in  the  books,  there  has  been  evi- 
dence to  show  how  much  of  the  price  paid  by  the  company 
was  paid  to  the  real  vendor  for  the  property  he  sold,  and 
how  much  of  this  so-called  purchase-money  went  into  the 
pockets  of  the  promoters  ;  and  we  see  the  difficulty,  and  in- 
deed the  impossibility,  of  saying  in  this  case  how  much  of 
the  £1,000,000  was  paid  for  the  mine  itself.  Further  we 
assume  that  Park,  as  vendor,  might  have  asked  any  price 
lie  pleased  for  the  mine,  and  that  the  company  would  nave 
had  no  right  to  recover  from  him  or  anjr  one  else  the  price 
the  company  paid,  or  any  part  of  it,  simply  because  the 
company  had  made  a  bad  bargain,  or  because  Park  had 
made  a  large  profit  by  the  transaction.  We  do  not  in  any 
way  rely  on  the  report  of  the  committee  of  investigation, 
alleging  that  nearly  £200,000  was  paid  for  promotion-money, 
nor  do  we  attach  much  importance  to  the  defendant's  un- 
candid  answers  to  the  charge  made  against  him  in  the 
Hour  newspaper.  But  we  do  consider  it  proved  beyond  all 
doubt  that  some  part  of  the  £1,000,000,  viz.,  so  much  as  was 
paid  to  the  defendants,  was  not  the  price  of  the  mine,  but 
the  price  of  something  very  different ;  and  that  the  defend- 
ants knew  this  perfectly  well  when  they  obtained  the  250 
*paid-up  shares  in  question  in  this  action.  For  the  [410 
reasons  we  have  given  we  think  that  the  verdict  was  right ; 
that  judgment  ought  not  to  be  entered  for  the  defendants  ; 
that  there  ought  to  be  no  new  trial,  and  that  the  rule  ought 
to  be  discharged  with  costs.     ^^^  discharged  with  costs. 

Solicitors  for  plaintiffs  :  F.  W.  Snell  &  Greenip. 
Solicitors  for  defendants  :  Burton^  Yeates  <£  Hart 

See  29  Eng.  K.,  199  note.  unless  the  rights  of  innocent  third  par- 

80  long  as  a  trust  fund  can  be  dis-  ties  have  intervened  :  Allen  v.  Russell, 

tinctlj  traced,  the  chancellor  will  fas-  78  Ky.,  105. 

ten  upon  it,  and  apply  it  to  the  purpose  The  right  of  following  a  fund  fails 

to  which  it  should  have  been  applied,  when  the  means  of  ascertainment  fails. 
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as  where  it  is  mixed  with  the  trustee's 
other  funds  and  cannot  be  traced  :  Peo- 
ple's Bank  Appeal,  98  Penn.  St.  R.,  197. 

Mere  failure  to  account  for  trust 
funds  will  not  authorize  a  decree  di- 
vesting title  to  land  out  of  the  trustee 
and  vesting  it  in  the  beneficiary.  There 
must  be  proof  that  the  funds  were  in- 
vested in  the  land :  Green  v.  Gates,  73 
Mo.,  115. 

The  mere  fact  that  the  owner  of  land 
uses  trust  funds  in  the  improvement 
thereof,  will  not  raise  for  the  beneficia- 
ries of  such  fund  a  resulting  trust  in 
the  land  so  as  to  entitle  them  to  the 
proceeds  thereof  to  the  exclusion  of 
judgment  creditors,  subsequent  to  the 
making  of  the  improvements:  Cross's 
Appeal,  97  Penn.  St.  R.,  471. 

Where  a  county  treasurer  mingles 
trust  funds  received  by  him  with  the 
county  moneys,  such  funds  lose  their 
identity,  and  if  the  treasurer  pays  a 
claim  from  the  funds  so  commingled, 
persons  who  happen  to  be  the  losers 
by  it  cannot  maintain  an  action  against 
the  one  so  paid,  on  the  ground  that  part 
of  his  money  must  have  gone  in  to 
make  the  fund  for  such  payment :  Gray 
«.  Supervisors,  etc.,  14  N.  Y.  Week.  Dig., 
152,  26  Hun,  265. 

Equity  attaches  to  the  relations  of 
principal  and  agent  such  confidence 
and  trust  as  precludes  the  latter  from 
doing  any  act,  or  making  any  contract 
for  his  Qwn  benefit,  in  regard  to  the 
subject-matter  of  the  agency;  but  this 
principle  is  confined  to  matters  falling 
within  the  scope  and  limits  of  the 
agency  and  to  the  property  embraced 
in  the  trust,  and  does  not  apply,  except 
under  peculiar  circumstances,  to  acts, 
contracts,  or  property  outside  the  trust : 
Rahl  V.  Union,  etc.,  5  Lea  (Tenn.),  1. 

A  trustee  can  in  no  case,  and  under 
no  circumstances,  become  the  purchaser 
of  the  property  he  is  intrusted  to  sell, 
so  as  to  acquire  a  title  which  he  can 
maintain  against  his  cestui  que  trust : 
Creveling  v.  Fritts.  34  N.  J.  Eq.,  134. 

A  board  of  health  cannot  employ  one 
of  its  members  to  vaccinate  pupils  in  a 
public  school.  An  officer  of  a  city 
cannot,  as  agent,  contract  with  himself 
personally,  buying  what  he  is  employed 
to  sell,  or  hiring  himself  to  do  a  service 
which  he  is  employed  to  procure  to  be 
done:  Fort  Wayne  v.  Rosenthal,  75 
Ind.,  156. 

A  director  of  a  corporation  cannot 


make  for  himself,  or  for  his  own  bene- 
fit, a  contract  which  will  bind  the  com- 
pany. The  contract  may  be  repudiated 
by  the  company  at  the  instance  of  any 
stockholder  :  Guild  «.  Parker,  43  N.  J. 
Law,  430. 

The  director  of  a  corporation  occu- 
pies a  fiduciary  position,  and  so  is  with- 
in the  rule  disenabling  one  intrasted 
with  powers,  to  be  exercised  for  the 
benefit  of  others,  from  dealing  in  his 
own  behalf  in  respect  to  matters  involv- 
ing the  trust. 

The  right  of  the  corporation,  or  those 
claiming  through  it,  to  avoid  any  such 
dealings,  does  not  depend  upon  the 
question  whether  the  director  was  act- 
ing fraudulently  or  in  good  faith. 

But  an  act  of  a  director,  claimed  to 
be  in  hostility  to  this  rule,  in  the  ab- 
sence of  bad  faith  on  his  part,  cannot 
be  avoided  without  a  restoration  to  him 
of  what  the  corporation  received. 
Where  a  director  receives  the  property 
of  the  corporation  as  collateral  security 
for  a  debt  honestly  due  him,  or  a  lia- 
bility justly  Incurred,  the  rule  has  no 
application,  as  the  payment  of  the  debt 
or  the  discharge  of  the  obligation  is  an 
essential  prerequisite  of  an  avoidaoce 
of  the  transaction ;  and  this  is  so 
whether  the  pledge  be  taken  for  a 
present  or  a  precedent  debt. 

The  director  of  a  railroad  corpora- 
tion cannot  purchase  its  bonds  below 
par,  except  on  j>eril  of  avoidance  by 
the  courts  upon  application  of  the'oor- 
poration. 

But  as  he  may  be  the  lawful  holder 
of  such  bonds,  knowledge  upon  the 
part  of  a  purchaser  from  him  for  value 
and  in  good  faith  of  bonds  so  bought 
that  he  is  a  director,  does  not  put  such 
purchaser  upon  inquiry,  or  charge  him 
with  constructive  notice  of  the  defect 
in  the  title. 

Where,  however,  bonds  are  taken 
from  a  director  in  pledge  for  a  prece- 
dent debt,  the  pledgee  takes  no  better 
title  than  his  pledgor,  and  they  are 
subject,  in  his  hands,  to  any  defect 
in  the  title  of  the  latter  :  Dunpomb  f. 
N.  Y.,  Vt.  &  N.  R.  R.  Co..  84  X.  T.,  190. 

A  director  of  a  railway  company, 
who  was  also  a  member  of  a  mercantile 
firm,  entered  into  a  contract  qua  direc- 
tor with  such  firm  for  the  supply  of 
certain  iron  chairs  at  a  fixed  price. 

Held,  that  such  a  contract,  although 
it  might  be  enforced  at  law,  was  illegal 
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in  equity,  upon  general  equitable  prin- 
ciples, and  would  be  set  aside ;  and 
that  no  question  could  be  raised  as  to 
tlie  fairness  or  unfairness  of  a  contract 
BO  entered  into:  Aberdeen  Railway  Co. 
t.  Hiaikie,  2  Eq.  R.,  1282. 

Directors  of  a  railroad  company  stand 
in  tlie  relation  of  trustees  to  the  stock- 
holders and  creditors  of  the  road,  and 
are  not  allowed,  in  chancery,  to  deal 
with  it  at  all,  for  their  individual  bene- 
fit ;  but  their  contracts  for  the  sale  of 
any  part  of  its  property  to  one  of  their 
number  are  not  void  at  law ;  they  are 
only  voidable  in  equity  at  the  instance 
of  any  one  interested  in  the  property 
of.  the  road.  Such  sale  cannot  be 
avoided  at  law  by  a  new  company 
(which,  by  purchase  of  its  property 
and  reorganization,  has  succeeded  the 
old)  obtaining  possession  of  the  prop- 
erty sold,  and  refusing  to  deliver  it  to 
the  purchaser:  L.  R.  &  F.  S.  R.  R.  Co. 
V.  Page,  35  Ark..  304. 

Declaration  by  a  director  of  a  com- 
pany to  recover  a  commission  for  hav- 
ing guaranteed  a  credit  granted^  the 
company  by  their  bankers  ;  held, 'that 
the  plaintiff  was  not  entitled  to  recover, 
unless  the  declaration  showed  that  he 
had  been  called  upon  to  answer  the 
guarantee,  and  also  that  he  would  not 
make  any  profit  out  of  the  transac- 
tion :  Hardy  v.  Phoenix  Foundry  Co. , 
7  Vict.  L.  R.  (Law),  211. 

A  board  of  directors  who  have  made 
a  barter  of  the  assets  of  their  corpora- 
tion for  personal  gain,  cannot,  by  an  act 
purporting  to  be  an  acceptance  for  the 
company,  of  an  equivalent  for  such 
assets,  conclude  the  stockholders  or 
their  representatives  from  showing 
that  no  equivalent  was  actually  re- 
ceived :  Guild  D,  Parker,  43  N.  J. 
Law,  430. 

A  trustee,  after  he  has  made  an  act- 
ual sale  in  good  faith  of  the  trust 
property  to  a  third  person,  may  after- 
wards purchase  it  of  such  person,  and 
acquire  a  good  title  to  it  :  Creveling  v. 
Fritts,  34  N.  J.  Eq.,  134. 

If  a  sale  is  shown  to  have  been  fair 
and  honest  when  made,  and  that  no 
fraudulent  purpose  then  existed,  it  can- 
not be  overthrown  by  subsequent  acts 
or  purposes  :  Creveling  v.  Fritts,  84 
N.  J.  Eq..  134. 

The  rule  that  in  transactions  be- 
tween an  attorney  and  client  the 
attornev  is  bound  to  establish,  affirma- 

29  Eng.  Rep.  80 


tively,  that  it  was  made  by  the  client 
with  full  knowledge  of  all  material 
facts  known  to  the  attorney,  and  was 
free  from  all  fraud  on  his  part  and 
misconception  on  the  part  of  the  client, 
and  that  a  reasonable  use  was  made  by 
the  attprney  of  the  confidence  reposed 
in  him,  applies  where  the  attorney 
takes  a  benefit  by  way  of  a  money  leg- 
acy under  a  will  prepared  by  him  : 
Post  V.  Mason,  14  Weekly  Dig.,  7. 

A  solicitor  prepared  a  will,  by  which- 
a  large  part  of  the  testator's  property, 
real  and  personal,  was  given  to  himself. 
It  appeared  that  the  will  was  made 
according  to  instructions  given  by  the 
testator,  and  that  the  solicitor  had  not 
obtained  the  gifts  by  any  undue  in- 
fluence, misrepresentation,  or  suppres- 
sion of  fact.  Held,  reversing  the 
decision  of  Vice-Chancel  lor  Stuart, 
that  the  gifts  could  not  be  impeached 
in  equity. 

SeinbU,  the  principles  on  which  a 
court  of  equity  acts  as  to  contracts 
between  solicitor  and  client  and  guar- 
dian and  ward,  are  not  to  be  applied  to 
testamentary  dispositions  :  Hindson  v. 
Weatherill,  2  Eq.  R.,  733. 

Purchasers  of  land,  which  has  been 
fraudulently  transferred  to  their  gran- 
tor, must  establish  the  good  faith  of 
their  purchase,  and  it  cannot  be  pre- 
sumed :  Letson  v.  Reed,  45  Mich.,  27. 

In  setting  up  a  plea  of  a  bona  fide 
purchase,  the  plea  must  state  the  deed 
of  purchase,  the  date,  parties  and  con- 
tents briefly ;  that  the  vendor  was 
seized  in  fee.  and  in  possession ;  the 
consideration  must  be  stated,  with  a 
distinct  averment  that  it  was  bona  fide 
and  truly  paid,  independently  of  the 
recital  in  the  deed.  Notice  must  be 
denied  previous  to  and  down  to  |;he 
time  of  paying  the  money,  and  the  de- 
livery of  the  deed  ;  and  if  notice  is 
specially  charged,  the  denial  must  be 
of  all  circumstances  referred  to,  from 
which  notice  can  be  inferred  ;  and  the 
answer  or  plea  must  show  how  the 
grantor  acquired  title.  The  title  pur- 
chased must  be  apparently  perfect, 
good  at  law,  a  vested  estate  in  fee  sim- 
ple. It  must  be  a  regular  conveyance  ; 
for  the  purchaser  of  an  equitable  title 
holds  it  subject  to  the  equities  upon  it 
in  the  hands  of  the  vendor,  and  has  no 
better  standing  in  a  court  of  equity  : 
Boone  v.  Chiles,  10  Peters,  178. 

N.  and  M.,  solicitors,  were  employed 
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by  K.,  as  trustee,  to  defend  a  suit 
agaiQSt  the  trust  estate.  Deeds  of  the 
trust  property  were  in  N.  and  M.'s 
hands  for  the  general  purposes  of  the 
trust.  K.  misappropriated  funds  of 
the  trust  estate,  and  died  indebted  to 
the  estate  in  a  sum  largely  exceeding 
N.  and  M.'s  unpaid  costs,  and  at  no 
time  was  the  trust  estate  indebted  to 
him.  Held,  that  X.  and  M.  had  no 
lien  upon  the  deeds  for  their  unpaid 
costs.  Persons  properly  doing  busi- 
ness for  trustees  as  solicitors  or  other- 
wise, have  generally  no  claim  against 
the  trust  estate.  No  one  can  give  a 
solicitor  a  lien  upon  deeds  against  a 
person  from  whom  he  could  not  him- 
self withhold  them  :  Sawyers  v.  Kyte, 
1  Victorian  liep.  (Eq.),  94. 

Land  was  devised  to  trustees  for  an 
infant  for  life,  and  at  her  death,  for  her 
children.  The  trustees  were  empow- 
ered, during  the  infant's  minority,  to 
let  for  a  term  not  exceeding  twenty-one 
years  at  a  rack  rent,  and  not  exceeding 
ninety-nine  years  upon  a  building  or 
improving  lease. "  There  was  a  public 
house  on  the  land  let  at  the  testator's 


death  for  £340  a  year.  During  the  in- 
fant's minority  the  trustees  allowed  the 
tenant  £215  for  building  a  brick  bar. 
The  bar  was  an  encroachment  on  the 
street,  and  had  to  be  taken  down  ;  and 
the  whole  house  was  taken  down  and 
a  new  one  built  at  a  cost  of  abont 
£1,300.  The  premises  produced  do 
rent  during  the  rebuilding. 

When  rebuilt,  they  were  let  by  the 
trustees  to  one  of  themselves. 

Held,  that  the  trustees  were  not  en- 
titled to  credit  as  against  the  tenant  for 
life  for  the  sums  expendcsd  in  building 
the  new  bar,  or  in  taking  down  and 
rebuilding  the  hotel,  and  should  be 
charged  with  rent  during  the  time  of 
the  rebuilding.  That  they  should  be 
charged  with  rent  at  a  fair  valuation 
during  the  trustee's  occupation,  with- 
out reference  to  the  rent  agreed  upon. 
That  in  taking  the  accounts  they  should 
not  be  charged  with  the  value  of  the 
premises  as  augmented  by  the  expen- 
diture disallowed  them  in  account,  bat 
as  if  no  such  expenditure  had  been 
made :  Davis  v.  Kelleher,  1  Vict.  Bep. 
(Eq.),  175. 


[4  Common  Pleas  Division,  410.] 
March  18,  1879. 

The  Sheffield  Wateewokks  Company,  AppeUarUs; 
Wilkinson,  RespondenL 

Same,  Appellants ;  Corbidge,  Respondent 

Watei-workii  Clausen  ^rf,  1847  (10  <J&  11  Vid,  c.  \1— Right  to  att  of  Supply  of  Water 
for  Non-pa\fmerU  of  Rates — Procedure  for  obtaining  Resloration  of  Suj^jf. 

A  tenant  of  premises  supplied  by  a  company  with  wat^r  having  failed  to  pay  the 
water-rate,  the  company  under  the  powers  conferred  upon  them  by  s.  74  of  the  Wa- 
terworks Clauses  Act,  1847  (10  A  11  Vict.  c.  17),  severed  the  communication  with 
their  main  pipes.  A  subsequent  tenant  demanded  a  supply  of  water  for  the  same 
premises,  tendering  to  the  company  the  current  quarter's  rate  and  the  estimated  ex- 
pense of  restorin*^  the  communication,  but  the  company  refused  to  supply  the  water 
until  the  arrears  due  from  the  former  tenant  were  paid.  A  magistrate  having  con- 
victed the  company  under  s.  43  of  the  Waterworks  Clauses  Act  for  such  refusal: 

Hthl.  that,  although  the  company  were  not  warranted  in  refusing  to  supply  water 
to  the  incoming  tenant  until  the  arrears  due  to  them  as  above  stated  were  paid,  they 
could  not  be  made  liable  to  the  penalties  imposed  by  s.  43  until  he  himself  had  re- 
stored the  communication  with  their  main  pipes. 

Case  stated  by  a  police  magistrate  under  20  &  21  Vict. 
c.  43. 

1.  By  an  information  laid  on  the  26th  of  November,  1878, 
Walter  Wilkinson  complained  that,  on  the  9th  of  Novem- 
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ber,  1878,  he  being  the  owner  of  a  dwelling  house  No.  12 
Kaye  Place,  Barber  Road,  SheflBield,  and  then  having  laid 
communication  pipes  and  done  the  necessary  works,  and 
tendered  the  water-rate  payable  in  respect  thereof,  as  re- 
quired by  law,  did  demand  from  the  water  company  a  suffi- 
cient supply  of  water  for  domestic  purposes  for  the  said 
dwelling  house,  and  that  the  water  company  *had  [411 
neglected  and  refused  to  give  such  supply,  contrary  to  the 
statute.     The  company  were  thereupon  summoned. 

2.  On  the  hearing  it  appeared  that  the  annual  value  of  the 
bouse  did  not  exceed  £10 ;  that  it  was  one  of  a  group  of 
houses  ;  that  by  about  October,  1877,  the  communication 
pipes  for  bringing  the  water  from  the  company's  main  into 
the  house  were  laid  down  to  it  with  the  rest  of  the  group, 
under  an  arrangement  nearly  answering  to  a  full  carrying 
out  of  the  provisions  of  ss.  44  and  47  of  the  Waterworks 
Clauses  Act,  1847 ;  and  that,  so  long  as  the  water-rates  pay- 
able therefor  should  be  duly  paid,  the  occupier  of  the  house 
was  in  the  language  of  s.  44  entitled  to  have  a  sufficient  sup- 
ply of  water  for  his  domestic  purposes. 

3.  At  Lady  Day,  1878,  David  Kaye  was  owner  of  the 
house  in  question,  and  as  such  was  the  owner  liable  in  respect 
of  it  to  the  provisions  of  s.  72  of  the  Waterworks  Clauses 
Act,  1847.  The  water-rate  for  the  then  past  quarter,  which 
ended  on  the  25th  of  March,  was  paid  in  accordance  with  an 
accustomed  practice  of  the  company. 

4.  When  Midsummer,  1878,  came,  no  payment  of  water- 
rate  was  made  either  for  the  then  past  quarter,  or  for  the 
quarter  then  commencing,  or  for  any  other  period. 

5.  On  the  6th  of  August,  1878,  Kaye  filed  a  petition  for 
liquidation  in  the  county  court,  and  one  Pearson  was 
appointed  receiver  under  the  Bankruptcy  Act,  1869.  It 
then  appeared  that  the  house  in  question  (with  eight  others) 
had  been  mortgaged  by  Kaye  to  the  Alliance  Benefit  Build- 
ing Society  by  deed  dated  the  21st  of  June,  1878,  under 
which  the  mortgagor  was  to  remain  in  occupation  of  one  of 
the  other  houses  and  a  tenant  of  his  in  occupation  of  No.  12  ; 
but  the  mortgagees  had  power  to  enter  and  sell  in  the  event 
of  proceedings  in  liquidation  taking  place.  The  result  was 
that  the  mortgagees  intervened  on  or  immediately  after  the 
6th  of  August,  made  Pearson  their  agent,  and  gave  the  ten- 
ants notice  to  pay  their  rents  to  him.  Meanwhile,  the  water- 
rate  for  the  past  quarter  remained  unpaid,  and  a  portion  of  the 
then  current  quarter  had  run  out,  viz.,  from  the  24th  of  June 
to  the  6th  of  August.  On  the  7th  of  August,  an  officer  of 
the  company  gave  Kaye  notice  that,  unless  the  water-rate 
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was  paid  on  or  before  the  9th,  the  supply  would  be  cut  oflf. 
412]  On  the  14th  of  *Angust,  the  respondent's  solicitors 
wrote  to  the  company  warning  them  that  they  would  be  held 
responsible  for  any  loss  or  damage  which  the  mortgagees  or 
the  tenants  might  sustain  if  the  water  were  cut  off. 

On  the  same  day  the  company  stopped  the  water  from 
flowing  into  the  house,  by  cutting  the  communication  pipe, 
and  wrote  to  the  solicitors,  as  follows  :  ''The  water-rate  in 
respect  of  Kaye's  property  is  unpaid  ;  and,  as  the  company 
have  under  such  circumstances  a  clear  right  to  cut  off  the 
supply  of  water,  I  am  at  a  loss  to  understand  the  meaning 
of  the  threats  in  your  letter.  If  the  water-rate  for  the 
quarter  ending  June  30th  and  a  proportion  of  the  current 
quarter  up  to  the  6th  of  August,  the  date  of  Kaye's  liquida- 
tion, which  together  amount  to  £3  8^.  4rf.,  is  paid  at  once, 
the  water  can  be  supplied  again  to  the  property  on  the  usual 
order  being  given  by  .the  owners  of  it,  whether  they  be 
mortgagees  or  the  trustees  in  the  liquidation.  The  cost  of 
the  injunction  will  of  course  have  to  be  paid  by  those  who 
order  it."  To  this  the  appellant's  solicitors  replied, — "  The 
water-rent  is  not  a  charge  against  the  property,  and  the 
mortgagees  are  no  more  liable  to  pay  Kaye's  debt  than  a 
purchaser  would  have  been  liable.  We  should  be  obliged 
by  your  informing  us  under  what  act  of  Parliament  yoa 
claim  the  right  to  make  mortgagees  pay  their  mortgagor's 
debts.  We  repeat  that  the  mortgagees  are  ready  to  pay  in 
advance,  if  you  require  it,  the  rent  from  the  time  they  took 
possession."  And  on  the  same  day  the  solicitors  wrote 
again, — "Since  writing  our  letter  this  morning,  we  are  in- 
formed that  the  water  has  been  cut  off.  We  must  require 
you  to  again  connect  it ;  and  we  shall  pay  whatever  the 
costs  may  be,  under  protest."  To  this  the  secretary  an- 
swered on  the  16th, — "I  did  not  say  the  water-rate  was  a 
charge  upon  the  property,  or  that  the  mortgagees  were  liable 
to  pay  Kaye's  debt.  All  I  did  say  was,  that  the  company 
has  a  clear  right  to  cut  off  the  water  from  property  in  respect, 
of  which  the  rate  is  payable,  if  it  is  not  paid  when  due. 
This  is  so:  but  the  company  does  not  assert  any  right 
against  the  mortgagees:  they  and  the  other  parties  entitled 
must  settle  amongst  themselves  who  is  bound  to  make  the 
payment.  Until  it  is  paid  the  company  is  entitled  to  stop 
the  water  from  flowing  into  the  premises  ;  and  in  this  case 
the  right  will  be  exercised." 

41 3 J  *6.  On  the  29th  of  September,  1878,  a  fresh  quar- 
t«-r  began,  viz.,  from  thence  to  the  25th  of  December.  At 
Michaelmas  no  water-rate  was  paid  or  tendered  by  any  one. 
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On  the  6th  of  November  the  mortgagees  sold  the  house  (with 
other  property)  to  Wilkinson,  the  respondent,  and  on  the 
9th  the  latter  wrote  to  the  company  requesting  them  to  re- 
connect the  pipes.  This  the  company  refused  to  do  till  their 
claims  were  paid. 

On  the  12th  of  November,  the  solicitors  again  wrote  to  the 
cora.pany, — *'If  you  require  payment  in  advance,  Mr.  Wil- 
kinson is  prepared  to  pay  for  the  cost  of  making  the  neces- 
sary connection,  and  also  pay  a  quarter's  water-rent  in 
advance  in  respect  of  the  houses.  Please  inform  us  whether 
you  require  a  formal  tender  to  be  made,  in  case  you  still  re- 
fuse to  give  the  supply,  as  we  are  instructed  to  take  pro- 
ceedings." To  this  the  company's  manager  replied, — 
"Until  the  company's  claims  have  been  met,  I  cannot  give 
orders  that  the  water  shall  flow  into  the  premises.  I  shall 
not  require  you  to  make  the  formal  tender  named  in  your 
letter  of  the  12th  instant." 

7.  The  water  company  from  the  14th  of  August  np  to  the 
time  of  the  laying  of  the  information  on  the  26th  of  Novem- 
ber never  laid  the  water  on  to  the  house  again  ;  and  no  one 
paid  any  water-rate  for  the  quarter  from  Lady  Day  to  Mid- 
summer Day,  or  for  any  subsequent  time. 

8.  Upon  the  hearing  it  was  contended  by  the  counsel  for 
the  appellants  that,  upon  the  above  facts,  Mr.  Wilkinson 
was  not  entitled  to  have  the  water  put  on  again,  without 
paying  the  water  company  their  claims  for  arrears  of  rates. 
It  was  contended  by  the  advocate  for  the  respondent  that 
he  was  not  bound  to  pay  the  arrears  of  rates,  and  that  the 
complaint  was  properly  made  under  s.  43  of  the  act. 

9.  The  opinion  of  the  magistrate  was  to  the  following 
eflFect:  On  looking  into  the  Waterworks  Clauses  Act,  1847, 
I  came  to  the  conclusion  that  many  provisions  in  it  turn 
upon  an  intention  that  the  water-rate  shall  either  be  paid  in 
advance  at  the  beginning  of  each  quarter  or  be  enforced  and 
collected  while  it  is  current:  and  I  thought  that  the  pro- 
vision of  s.  74  as  to  stopping  the  water  from  flowing  into 
the  premises  essentially  rests  upon  this  intention  being  borne 
in  mind.  This  intention,  I  thought,  is  displayed  by  the 
*latter  part  of  s.  70  as  to  first  payments  of  the  water-  [414 
rates,  by  the  first  part  of  s.  70  as  to  subsequent  full  quar- 
ters, and  by  the  provisions  of  s.  71  as  to  cases  in  which 
notice  is  given  between  two  quarter  days  of  intention  to  dis- 
continue the  use  of  the  water,  and  cases  in  which  a  removal 
takes  place  between  two  quarter  days.  It  seemed  to  me 
that,  however  advisable  the  accustomed  practice  of  the 
Sheffield  \Vaterwork9  Company  may  be  for  their  own  case, 
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it  cannot  alter  the  intention  and  meaning  of  the  Waterworks 
Clauses  Act,  1847, which  was  passed  independently  and  sev- 
eral years  before  its  provisions  were  adopted  by  the  com- 
pany in  1853.  In  connection  with  this  intention  that  there 
should  if  possible  be  payment  of  the  water-rate  either  in  ad- 
vance or  during  a  current  quarter,  it  seemed  to  me  that  there 
is  an  intention  that  the  liability  for  each  quarter's  wa,ter- 
rate  shall  be  a  simply  personal  liability, — each  quarter's  rate 
attaching  either  to  the  occupier  who  is  actually  supplied 
with  the  water  for  which  the  rate  is  charged,  or  to  the  owner 
who  is  in  his  shoes  at  the  time,  and  the  slight  exceptions, 
as  to  paying  for  a  full  quarter  when  a  discontinuance  or  re- 
moval takes  place,  did  not  seem  to  me  to  interfere  with  this 
intention.  The  language  of  the  first  half  of  s.  68,  with  the 
general  bearing  of  the  act,  appeared  to«ie  to  intend  that  the 
liability  shall  be  a  simply  personal  one  in  cases  within  s.  68: 
and  the  language  of  s.  72,  which  makes  the  present  case 
(house  not  exce^ing  £10  annual  value)  an  exception  to  s.  68, 
seemed  to  me  to  intend  that,  if  the  liability  is  a  simply  per- 
sonal one  in  cases  within  s.  68,  it  is  to  be  equally  so  in  cases 
within  s.  72.  I  therefore  thought  that  a  water-rate  accrued 
due  does  not  attach  to  the  house,  so  as  to  be  a  liability  run- 
ning with  the  land,  nor  at  all  attaches  to  assigns  of  it,  whether 
they  take  through  a  mortgage  or  an  outright  transfer.  As 
to  S..74  of  the  act,  the  recovering  the  amount  of  the  rate  from 
the  person  supplied  with  water  seemed  to  me  the  principal 
remedy  given  to  the  company;  and  I  thought  the  provision 
as  to  stopping  the  water  from  flowing  into  the  premises  was 
a  further  and  lesser  remedy  added  to  the  other.  I  thought 
that  the  two  intentions  above  named  must  be  attended  to  in 
dealing  with  both  of  these  remedies  of  s.  74,  and  especially  in 
dealing  with  the  one  as  to  cutting  off  the  water.  I  thought 
415]  that  this  latter  remedy  at  least  *is  intended  for  use 
only  against  the  actual  defaulter ;  and  that  assigns  of  a 
liouse,  whether  taking  title  through  a  mortgage  or  a  pnr- 
chase,  cannot  have  it  enforced  against  them  for  the  defaults 
of  their  assigns  as  to  rates  before  their  time.  I  was,  indeed, 
inclined  to  go  further  and  think  it  is  intended  for  use  against 
any  one  only  while  the  quarter  to  which  the  rate  belongs  is 
still  current ;  so  that,  if  a  person  is  in  default  for  the  rate  of 
a  quarter  which  is  past,  I  was  inclined  to  think  that  he  may 
nevertheless  insist  on  paying  for  and  having  a  supply  for 
the  current  quarter,  in  spite  of  his  default,  and  though  the 
company  may  proceed  against  him  according  to  the  prin- 
cipal remedy  for  the  arrear  they  would  be  wrong  if  they 
stopped  the  supply  of  water  for  it, — much  less,  therefore, 
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as  it  seemed  to  me,  can  the  supply  be  stopped  for  arrears  of 
past  quarters  as  against  any  other  person  than  the  actual 
defaulter,  whether  taking  title  through  him  or  not. 

Applying  this  reading  of  the  Waterworks  Clauses  Act, 
1847,  to  the  information  laid  by  Mr.  Wilkinson,  I  arrived 
at  the  following  results :  This  cause  of  complaint  is  laid  as 
beginning  on  the  9th  of  November,  that  is,  after  the  quarter 
from  Michaelmas  Day  to  Christmas  Day  had  begun  to  run. 
At  that  time  no  water-rate  for  the  quarter  from  Lady  Day 
to  Midsummer  Day  had  been  tendered  or  paid  by  any  one  ; 
no  water-rate  for  the  quarter  from  Midsummer  Day  to  Mich- 
aelmas Day  had  been  paid  by  any  one ;  and  no  water-rate  for 
the  then  current  quarter  had  been  paid  by  any  one.  If  this 
were  all  that  had  taken  place,  it  seemed  to  me  that,  as  soon 
as  Mr.  Wilkinson  on  November  the  12tli  made  the  tender  of 
the  whole  of  the  rate  for  the  current  quarter  from  Michael- 
mas Day  to  Christmas  Day,  he  became  entitled  to  be  sup- 
plied with  water  for  the  rest  of  the  current  quarter,  without 
paying  the  rates  for  either  of  the  past  quarters ;  and  that, 
on  the  company  neglecting  or  refusing  to  furnish  him  with 
the  supply  of  water,  his  cause  of  complaint  against  them 
came  within  s.  43. 

But,  more  than  this  had  taken  place ;  for,  while  the  past 
quarter  was  current,  the  water  company  (assuming  to  act 
\mder  s.  74)  had  stopped  the  water  from  flowing  into  the 
premises,  so  that  the  water  was  in  a  state  of  stoppage  when 
Mr.  Wilkinson  came  on  the  scene.  This  being  so,  I  thought 
it  was  open  to  doubt  whether  at  least  the  more  proper  course 
would  not  have  been  for  him  to  have  proceeded  *as  if  [416 
no  pipes,  &c.,  had  ever  been  laid  down,  that  is,  under  ss.  44 
and  45  of  the  act :  but,  on  the  whole,  I  thought  that,  as  he 
had  offered  to  pay  the  cost  of  re-connecting  the  communi- 
cation-pipe which  the  company  had  cut  off  from  the  main, 
he  was  not  wrong  in  complaining  under  s.  43. 

10.  Upon  the  above  grounds  the  magistrate  came  to  the 
decision  that  the  waterworks  company  had  incurred  a  pen- 
alty of  £10  under  s.  43  of  the  act,  and  had  also  forfeited 
under  s.  43  the  sum  of  40^.  to  Mr.  Wilkinson  for  each  of 
tlie  fourteen  days  between  the  12th  of  November  when  the 
letter  of  that  day  was  sent,  and  the  26th  of  November  when 
the  information  was  laid :  and  he  accordingly  ordered  that 
the  appellants  should  pay  those  sums  (making  together 
£38),  and  certain  costs. 

The  question  for  the  opinion  of  the  court  was,  whetlier  or 
not  the  decision  was  right  in  point  of  law. 
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March  14.  The  appeals  were  argued  by  Cave^  Q.C.  (Cyril 
Dodd,  with  him),  for  the  appellants,  and  by  Tennard  for 
the  respondents. 

The  contention  on  the  part  of  the  appellants  was,  that, 
the  supply  of  water  having  been  properly  cut  oflf  under  the 
authority  conferred  upon  the  company  by  s.  74  of  the 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  for  non- 
payment of  rates  due  from  the  then  tenants,  they  were 
under  no  obligation  to  restore  the  connection,  and  the  re- 
spondents were  not  entitled  to  be  supplied  with  water  until 
the  arrears  were  paid  and  the  pipes  re-connected  under  the 
provisions  for  that  purpose  in  ss.  44  and  48  respectively;  and 
that  it  was  no  part  or  the  duty  of  the  company  to  restore 
the  communication. 

In  Wilkinson's  case  the  pipes  had  originally  been  laid  by 
the  company  under  s.  44,  ana  the  respondent  was  ready  to 
pay  the  current  quarter's  rate  (but  not  the  arrears  due  from 
the  former  tenant  of  the  premises)  and  the  expense  of  re- 
connecting the  communication  pipe, — a  formal  tender  being 
dispensed  with.. 

In  Corbidge's  case  the  pipes  had  originally  been  laid  down 
by  the  owner  of  the  premises  under  s.  48,  and  the  respond- 
ent had  tendered  the  current  quarter's  rate,  but  had  not 
proceeded  to  cause  the  communication  to  be  restored. 
417]  *For  the  respondents  it  was  contended,  that,  upon 
tender  of  the  rates  payable  for  the  current  quarter,  the  com- 
pany were  bound  to  restore  the  communication  and  to  sup- 
ply the  water,  and  were  liable  to  the  penalties  imposed  by 
8.  43  for  their  refusal  to  do  so. 

The  arguments  are  fully  stated  and  the  several  sections  of 
the  act  referred  to  and  commented  upon  in  the  judgment 

Cur.  adv.  vulL 

March  18.  Br  am  well,  L.J.:  I  have  come  to  the  con- 
clusion that  this  conviction  cannot  be  sustained.  The 
grounds  upon  which  I  arrive  at  that  conclusion  require  a 
considerable  amount  of  statement.  The  information  is 
founded  on  the  43d  section  of  the  Waterworks  Clauses  Act, 
1847  (10  &  11  Vict.  c.  17),  which  says  that,  "if,  except  when 
prevented  as  aforesaid  (*),  the  undertakers  neglect  or  refuse 
to  furnish  to  any  owner  or  occupier  entitled  under  this  or 
the  special  act  to  receive  a  supply  of  water  during  any  part 
of  the  time  for  which  the  rates  for  such  supply  have  been 
paid  or  tendered,  they  shall  be  liable  to  a  penalty  of  £10, 
and  shall  also  forfeit  to  every  person  having  paid  or  ten- 

(')  That  18,  "  by  frost,  unusunl  drought,  or  other  unavoidable  cause  or  accident, 
or  during  necessary  repairs/'  s.  42. 
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dered  the  rate  the  sum  of  405.  for  every  day  during  which 
such  refusal  or  neglect  shall  continue  after  notice  iii  writing 
shall  have  been  given  to  the  undertakers  of  the  want  of  sup- 
ply." The  question  is,  whether  the  informant  Wilkinson 
IS  a  person  who  was  entitled  under  the  acts  to  receive  a 
supply  of  water.  In  one  sense  the  company  have  refused  to 
furnish  the  supply,  that  is  to  say,  they  have  not  supplied 
the  water.  Whether  that  is  a  refusal  under  the  statute  may 
be  to  my  mind  a  matter  of  some  doubt,  because,  as  matters 
stood  when  they  were  called  upon  to  supply  it,  they  could 
not  supply  it,  by  reason  of  the  service-pipe  having  been 
severed.  1  will,  nowever,  treat  it  as  a  refusal,  and  deal  with 
the  question  as  being  this, — was  the  respondent  a  person  en- 
titled under  the  act  to  receive  a  supply  of  water?  Now,  Mr. 
Cave  made  a  very  obvious  remark,  no  doubt,  but  it  is  one 
which  it  will  be  as  well  to  bear  in  mind,  because  it  is  really  the 
key  to  the  whole  matter :  it  was  this,  that,  if  the  respondent  is 
a  person  entitled,  he  must  be  entitled  under  the  act  of  Par- 
liament, because  *no  one  can  have  a  natural  or  in-  [418 
herent  right  to  be  supplied  with  water  by  this  company. 
Now,  the  persons  entitled  to  a  supply  are  the  persons  de- 
scribed in  ss.  44  and  48  respectively.  I  will  begin  with  s.  44, 
which  is  introduced  by  these  words,  '*And  with  respect  to 
the  communication  pipes  to  be  laid  by  the  undertakers,^^ 
and  which  enacts  that  ''the  undertakers  shall,  upon  the  re- 
quest of  the  owner  of  any  dwelling  house  in  any  street  in 
which  pipes  shall  have  been  laid  down  by  them,  the  annual 
value  of  which  house  shall  not  exceed  £10,  or  upon  request 
of  the  occupier,  with  the  consent  in  writing  of  the  owner  or 
reputed  owner  of  any  such  house  or  of  the  agent  of  such 
owner,  and  upon  payment  or  tender  of  the  proportion  of 
water-rate  in  respect  of  such  house  by  this  or  the  special  act 
made  payable  in  advance  [s.  70]  lay  down  communication 

f)ipes  and  other  necessary  works  for  the  supply  of  such 
louse  with  water  for  domestic  or  other  purposes,  and  shall 
keep  the  same  in  repair,  and  thereupon  the  occupier  of  such 
house  shall  be  entitled  to  have  a  suflScient  supply  of  water 
for  his  domestic  purposes  from  the  undertakers."  The  sec- 
tion goes  on  to  provide  that  the  undertakers  may  charge  for 
such  pipes  and  works,  in  addition  to  the  water-rate,  such 
reasonable  annual  rent  as  shall  be  agreed  or  shall  be  settled 
as  therein  mentioned,  &c.  The  next  class  of  persons  enti- 
tled to  a  supply  are  those  described  in  s.  48,  which  is  intro- 
duced by  these  words,  ''And  with  respect  to  communication 
pipes  to  be  laid  by  the  inhabitants ^^^  and  which  enacts  that 
30  Eng.  Rkp.  81 
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'*Any  owner  or  occupier  of  any  dwelling  house  or  part  of  a 
dwelling  house  within  the  limits  of  the  special  act,  who  shall 
wish  to  have  water  from  the  waterworks  of  the  undertakers 
brought  into  his  premises,  and  who  shall  have  paid  or  ten- 
dered to  the  undertakers  the  portion  of  water-rate  in  respect 
of  such  premises  by  this  or  the  special  act  directed  to  be 
paid  in  advance,  may  open  the  ground  between  the  pipes  of 
the  undertakers  and  his  premises,  having  first  obtained  the 
consent  of  the  owners  and  occupiers  of  such  ground,  and  lay 
any  leaden  or  other  pipes  from  such  premises  to  communi- 
cate with  the  pipes  of  the  undertakers,  &c.;  provided  al- 
ways that  every  such  owner  or  occupier  shall,  before  he 
begins  to  lay  any  such  pipe,  give  to  the  undertakers  four- 
teen days'  notice  of  his  intention  to  do  so."  Then,  after  a 
variety  of  details  as  to  the  mode  of  making  such  communi- 
419]  cation,  *as  to  the  bore  of  the  service-pipes,  and  as  to 
the  notice  to  be  given  by  the  proprietor  before  the  removal 
of  the  same,  &c.,  s.  53  enacts  that  "Every  owner  and  occu- 
pier of  any  dwelling  house  or  part  of  a  dwelling  house 
within  the  limits  of  the  special  act  shall,  when  he  has  laid 
such  communication  pipes  as  aforesaid,  and  paid  or  ten- 
dered the  water-rate  payable  in  respect  thereof,  according 
to  the  provisions  of  this  and  the  special  act,  be  entitled  to 
demand  and  receive  from  the  undertakers  a  sufficient  supply 
of  water  for  his  domestic  purposes."  The  respondents  are 
persons  within  these  sections:  in  Wilkinson's  case,  the  com- 
munication pipes  were  laid  down  by  the  undertakers,  under 
s.  44  ;  in  Corbidge's  case  they  were  laid  down  by  the  owners, 
under  s.  48 :  and  in  both  cases  the  rates  were  duly  tendered, 
or  a  tender  was  dispensed  with.  If  the  matter  had  stood 
there,  the  respondents  would  have  been  entitled  to  a  supply 
of  water,  and  the  appellants  would  have  been  liable  to  the 
penalties  for  improperly  withholding  a  supply.  But  then 
comes  s.  74,  which  enacts  that,  "if  anv  person  supplied  with 
water  by  the  undertakers,  or  liable  as  herein  or  in  the  special 
act  provided  to  pay  the  water-rate,  neglect  to  pay  such 
water-rate  at  any  of  the  said  times  of  payment  thereof,"— 
which  was  the  case  here, — "the  undertakers  may  stop  the 
water  from  flowing  into  the  premises  in  respect  of  which 
such  rate  is  payable,  by  cutting  off  the  pipe  to  such  prem- 
ises, or  by  such  means  as  the  undertakers  shall  think  tit, 
and  may  recover  the  rate  due  from  such  person^  if  less  than 
£20,  with  the  expenses  of  cutting  off  the  water  and  costs  of 
recovering  the  rate,  in  the  same  manner  as  any  damages  for 
the  recovery  of  which  no  special  provision  is  made  are  re- 
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coverable  by  this  or  the  special  act;  or,  if  the  rate  so  due 
amount  to  £20  or  upwards,  the  undertakers  may  recover  the 
same,  with  the  expenses  of  cutting  oflf  the  water,  by  action 
in  any  court  of  competent  jurisdiction."  Well,  the  under- 
takers did  cut  off  the  water  from  the  respondent's  premises, 
and  consequently  the  communication  contemplated  by  the 
44th  and  48th  and  following  sections  became  severed,  and 
the  company  were  unable  to  supply  water  to  the  premises  in 
question  until  that  communication  should  be  restored.  I 
find  nothing  in  the  act  of  Parliament  to  compel  the  com- 
pany to  reannex  the  service-pipes  to  their  main, — a  thing 
which  would  be  attended  with  an  expense  which  they  are 
not  *under  any  obligation  to  incur:  and  that  seems  [420 
to  me  to  dispose  of  the  case. 

Now,  an  argument  which  might  be  used,  and  which  no 
doubt  is  a  formidable  one,  is  this, — if  the  opinion  I  am  -.ex- 
pressing is  right,  it  follows  that  any  occupier  who  omits  to 
pay  a  quarter's  rate,  say  of  two  or  three  shillings,  may  deprive 
his  landlord  of  the  right  to  a  supply  of  water.to  his  premises, 
because  the  company  may  avail  themselves  of  their  power 
under  s.  74  to  cut  off  the  communication.  If  that  be  so,  it 
18  undoubtedly  a  hardship:  but  the  answer  which  may  be 
made  to  that  argument,  even  if  it  were  well  founded,  would 
be  this, — It  may  be  hard  upon  the  owner  of  the  house  that 
he  should  be  temporarily  deprived  of  the  supply  of  water 
through  the  default  of  his  tenant ;  but  it  would  be  equally 
hard  upon  the  undertakers,  who  have  exercised  a  right  con- 
ferred upon  them  by  the  statute,  if  they  were  bound  at  their 
own  cost  to  restore  the  communication  which  they  had 
rightfully  severed.  But,  although  it  is  not  necessary  to  de- 
cide that,  I  really  do  not  think  that  consequence  follows, 
and  for  this  reason':  Take  the  case  of  a  house  of  above  the 
value  of  £10  per  annum,  where  the  service- pipe  is  laid  down 
by  the  owner  of  the  premises,  if  the  communication  has  been 
severed,  I  see  nothing  in  s.  48  to  prevent  his  restoring  it. 
Sect.  51  contemplates  that  the  service-pipes  may  be  removed 
by  the  persons  who  put  them  down  and  whose  property 
they  are.  Suppose  the  house  were  burnt  down,  and  not  re- 
built for  say  ten  years,  the  communication  remaining  all 
that  time  severed,  what  is  there  in  s.  48  to  prevent  the  own- 
er's right  to  restore  it  at  his  own  expense?  So,  where  the 
service-pipe  has  been  laid  down  by  the  undertakers,  under 
s.  44,  the  owner  of  the  house  may,  under  s.  47,  *' pay  off  the 
amount  then  due  to  the  undertakers  in  respect  of  the  cost  of 
providing  and  laying  dowp  such  pipes  aq^  works,  and  all 
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rent  to  that  time  due  in  respect  thereof,  and  thereupon  such 
pipes  and  works  shall  become  the  property  of  such  owner, 
and  all  further  rent  in  respect  thereof  shall  cease  to  accrue 
to  the  undertakers."  If  the  owner  has  availed  himself  of 
the  right  to  purchase  the  pipes  under  that  section,  he  ia 
placed  in  the  same  situation  as  an  owner  under  s.  48  and  the 
following  sections,  and  would  be  able  to  make  the  commu- 
nication himself.  I  cannot  help  thinking  that  this  idea  de- 
421]  rives  some  *countenance  from  s.  46,  which  provides 
that,  "if  the  occupier  for  the  time  being  of  the  house  in  wl\ich 
any  such  communication  pipes  or  other  works  and  engines 
shall  have  been  laid  down  by  the  undertakers  refuse  to  pay 
for  a  supply  of  water,  or  if  such  house  be  unoccupied  for 
twelve  months,  the  undertakers  may  demand  from  the  own- 
ers thereof  payment  of  the  amount  of  the  principal  money 
invested  by  them  in  providing  and  laying  down  such  com- 
munication pipes  ana  other  works  and  engines ;  and,  if  such 
owner,  after  ten  days'  notice  given  to  him  by  the  undertak- 
ers, neglect  or  refuse  to  pay  such  principal  money,  the 
undertakers  may  enter  the  house  and  remove  such  pipes  and 
other  works;  and  the  balance  of  such  purchase-money, 
after  deducting  the  value  of  such  pipes  and  other  works, 
with  all  arrear  of  rent  for  such  pipes  and  works,  shall,  in 
default  of  payment,  be  recovered  with  the  costs  incurred 
from  the  owner  or  from  the  occupier  for  the  time  being,  in 
the  same  manner  as  water-rates  are  directed  by  this  or  the 
special  act  to  be  recovered."  The  result  is  this,  that,  where 
tne  pipes  have  been  laid  down  by  the  undertakers,  and 
the  owner  of  the  house  has  not  availed  himself  of  the  option 
of  purchasing  them,  the  undertakers  cannot  at  once  proceed 
to  cut  oflf  or  remove  the  pipes,  but  must  wait  the  prescribed 
time.  Under  these  various  sections,  it  seems  to  me  that, 
where  the  communication  has  been  severed,  it  is  competent 
to  the  persons  interested  in  the  house  to  restore  it  by  laying 
down  fresh  pipes  or  by  re-connecting  the  existing  pipe.  I 
do  not  find  anything  in  the  act  of  Jrarliament  to  authorize 
the  breaking  up  of  the  soil  for  this  purpose ;  but  it  seems  to 
me  to  follow  as  a  necessary  consequence  from  the  general 
provisions  of  the  statute. 

The  conclusion  I  have  come  to  is  this, — that  the  under- 
takers may  cut  off  the  communication  under  circumstances 
such  as  are  disclosed  in  this  case,  and  that  the  appellants 
were  not  bound  to  restore  the  communication  which  tney  had 
lawfully  interrupted  under  the  powers  of  the  act.  There  is 
no  hardship  in  this,  because,  as  I  have  already  intimated, 
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there  is  a  power  in  the  owner  to  restore  the  communication 
himself  by  laying  down  fresh  pipes  or  re-connecting  the  ex- 
isting ones.  My  judgment  does  not  proceed  upon  this,  that 
the  appellants  have  a  right  to  insist  upon  the  communica- 
tion *with  their  main  remaining  severed,  until  their  [422 
claim  for  rates  due  from  the  preceding  occupier  is  satisfied. 
I  do  not  think  they  have  such  right.  That  was,  no  doubt, 
the  notion  upon  which  they  acted  :  but  in  my  opinion  it  is 
not  sustainable.  The  learned  magistrate  who  has  stated 
this  case  has  argued  it  extremely  well ;  and  I  agree  with  him 
in  thinking  that  it  was  not  the  intention  of  the  Legislature 
that  the  undertakers  should  be  at  liberty  to  withhold  the 
supply  of  water  from  the  respondent's  premises  until  the 
arrears  due  from  some  one  else  are  paid.  I  also  agree  with 
him  in  thinking  that  ample  provision  is  made  for  their  secu- 
rity by  enabling  them  to  demand  the  rates  in  advance,  with- 
out having  what  may  be  called  something  in  the  nature  of  a 
lien  upon  the  property  itself  for  by-gone  i^ates.  I  do  not, 
however,  come  to  the  conclusion  I  have  done  upon  that 

?;round :  but  I  think  there  was  no  obligation  on  the  appel- 
ants  to  supply  water  to  the  respondent's  house  until  the 
communication  was  restored,  and  that  they  were  not  bound 
to  restore  it. 

There  is  a  slight  distinction  between  the  two  cases.  Wil- 
kinson tendered  to  the  company  the  expense  of  re-connecting 
the  pipe, — at  least  he  said  he  would  be  at  the  expense  of 
restoring  the  communication,  and  the  appellants'  officer  said, 
"You  may  consider  that  a  tender,  and  we  dispense  with  any- 
formal  tender."  The  appellants  ought  to  have  accepted  that 
offer,  because  by  doing  so  they  would  have  got  all  that  they 
were  really  entitled  to  or  could  enforce:  but  they  were  not 
bound  to  do  it.  There  being  no  possibility  of  a  supply  of 
water  being  furnished  whilst  the  communication  was  sev- 
ered, I  cannot  say  that  the  respondent  was  a  person  who 
was  entitled  to  a  supply  or  that  the  appellants  were  liable  to 
penalties  for  withholding  it.  In  Corbidge's  case  there  was 
no  tender  of  the  expenses  of  restoring  the  communication, 
nor  any  dispensation. 

It  has  taken  me  some  time  to  express  the  opinion  which  I 
have  formed,  because  the  question  involves  a  good  many 
considerations,  and  is  of  some  importance.  It  will  be  under- 
stood, I  trust, — so  far  as  my  opinion  is  of  any  value, — that  I 
do  not  hold  that  the  undertakers  have  any  lien  for  arrears 
of  rates.  If  before  they  had  cut  off  the  supply,  the  amount 
of  the  current  rate  had  been  *tendered  to  tnem,  they    [423 
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would  have  had  no  right  to  cut  it  off,  and  would  have  been 
bound  to  supply  the  water  notwithstanding  there  might  have 
been  anterior  rates  still  due  to  them. 

As  to  the  costs, — If  this  proceeding  had  been  adopted 
merely  for  the  purpose  of  trying  the  question,  and  the  re- 
spondents had  been  contented  with  a  single  penalty,  the 
controversy  would  really  have  been  so  much  for  the  benefit 
of  both  parties,  that,  seeing  that  the  appellants  were  so  sub- 
stantially in  the  wrong,  in  the  sense  I  have  mentioned,  though 
right  in'point  of  law*  I  should  have  doubted  whether  the 
respondents  ought  to  have  been  made  to  pay  the  costs  of 
this  appeal.  But,  as  they  have  gone  for  substantial  penal- 
ties,—£38  in  the  one  case,  and  £30  in  the  other, — I  think  the 
appeals  should  be  allowed  with  costs. 

Lopes,  J. :  These  two  appeals  raise  questions  of  some  im- 
portance and  some  difficulty  under  the  Waterworks  Clauses 
Act,  1847.  The  facts  may  be  shortly  stated  thus  :  Wilkin- 
son was  the  owner  of  a  house  under  the  annual  value  of 
£10.  The  house  had  belonged  to  one  Kaye.  Kaye  mort- 
gaged it ;  and  in  September,  1878,  the  mortgagees  sold  the 
premises  to  Wilkinson.  At  this  time  the  water-rate  for  sev- 
eral quarters  was  in  arrear ;  and  on  the  14th  of  August,  1878, 
the  appellants,  in  exercise  of  the  powers  given  to  them  un- 
der s.  74  of  the  Waterworks  Clauses  Act,  1847,  cut  off  the 
supply  of  water  to  the  premises,  and  the  supply  was  so  cut 
off  when  Wilkinson  became  the  purchaser  of  the  premises. 
On  the  12th  of  November,  Wilkinson  tendered  the  then 
current  quarter's  rate,  and  offered  to  pay  the  expense  of  re- 
connecting the  severed  pipe.  The  appellants  refused  to 
furnish  a  supply  of  water  until  the  arrears  due  from  the 
former  occupier  were  paid.  Wilkinson  summoned  the  ap- 
pellants before  a  magistrate  for  this  refusal,  and  they  were 
convicted  under  s.  43  of  the  act,  and  the  penalties  appear- 
ing in  the  conviction  were  inflicted  upon  them.  In  Cor- 
bidge's  case  the  premises  were  of  more  than  the  annual  value 
of  £10.  One  Biggs  had  occupied  the  house  down  to  the  26th 
of  September,  1878,  when  he  filed  his  petition  in  bank- 
ruptcy. Corbidge  was  appointed  receiver  on  the  27th,  and 
lived  in  the  house,  and  was  accepted  by  the  owner  as  his 
tenant.  On  the  23d  of  October  further  rates  were  in  arrear, 
424J  and  *the  company  cut  off  the  supply.  On  the  8th  of 
November  Corbidge  tendered  the  current  quarter's  rate  in 
advance;  but  the  company  refused  to  continue  the  supply. 
They  were  thereupon  summoned  and  convicted. 

Now,  if  these  convictions  are  right,  they  can  only  be  sus- 
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tallied  under  ss.  43  and  74  of  the  act.  I  am  of  opinion  that 
they  cannot  be  sustained.  The  70th  section  provides  that 
"  the  rates  shall  be  paid  in  advance  by  equal  quarterly  pay- 
ments." This  is  a  provision  for  the  protection  of  the  under- 
takers, and  seems  to  show  that  the  Legislature  intended  that 
tfte  rate  should  be  a  personal  liability,  and  should  not  at- 
tach to  the  property.  I  think,  therefore,  to  use  the  words 
of  the  Lord  Justice,  that  there  is  no  lien  in  respect  of  any 
arrears  of  rates.  Sect.  74  enacts  that,  if  any  person  sup- 
plied with  water  neglect  to  pay  the  water-rate,  the  under- 
takers may  stop  the  water  from  flowing  into  the  premises, 
by  cutting  off  the  pipe  to  such  premises,  or  by  such  means 
as  the  undertakers  shall  think  fit.  Sect.  43  provides  that, 
"  if  the  undertakers  neglect  or  refuse  to  furnish  any  owner 
or  occupier  entitled  under  this  or  the  special  act  to  receive 
a  supply  of  water  during  any  part  of  the  time  for  which  the  i 
rates  for  such  supply  have  been  paid  or  tendered,  they  shall 
be  liable  to  a  penalty  of  £10,"  and  be  subject  to  a  further 
penalty  of  40^.  for  every  day  during  which  such  refusal  or 
negkct  shall  continue  after  notice  in  writing  shall  have  been 
given  to  the  undertakers  of  the  want  of  supply.  Now,  the 
important  question  in  this  case  is,  what  is  the  meaning  of 
'*any  owner  or  occupier  entitled  under  this  or  the  special 
act  to  receive  a  supply  of  water?"  Is  it  a  person  whose 
supply  of  water  has  been  cut  off  for  non-payment  of  rates  ? 
I  do  not  think  that  is  the  meaning.  I  think  that  section 
refers  to  a  case  of  improper  refusal  and  neglect  where  the 
communication  is  intact  and  has  not  been  internipted  by 
any  misfeasance  by  the  party  claiming  to  be  entitled.  In 
such  a  case,  it  may  not  be  unreasonable  that  the  under- 
takers should  be  subjected  to  penalties  for  withholding  the 
supply.  It  is  not  immaterial  to  consider  what  would  be  the 
effect  of  a  different  construction  of  the  section.  An  occupier 
might  neglect  to  pay,  and,  after  the  undertakers  had  availed 
themselves  of  their  power  under  s.  74  to  cut  off  the  supply, 
niiglit  tender  the  rate  and  then  call  upon  the  undertakers 
to  incur  the  expense  of  ^reconnecting  it.  It  may  be  [425 
that  this  construction  of  the  act  may  impose  some  hardship 
upon  the  owner  or  occupier  who  has  by  no  neglect  or  default 
of  his  own  been  deprived  of  the  supply;  because  there  are 
no  means,  at  least  no  direct  means,  provided  in  the  act  by 
which  he  can  compel  a  re  supply.  That  seems  to  have  been 
overlooked  when  the  act  wat  passed.  But  the  position  of 
the  occupier  is  not  irremediable.  He  may  begin  de  novo^  as  . 
suggested  by  the  Lord  Justice.     For  these  reasons,  I  agree 
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in  the  conclusion  at  which  he  has  arrived.     The  convictioa 
must  be  quashed. 

Conviction  quashed;  leave  to  appeal  in  Wil- 
kinson^ s  case  granted. 

Solicitors  for  appellants :  Pitman  &  Lane^  for  R.  Blak^- 
lock  Smith,  Sheffield. 

Solicitor  for  respondents :  Higgin,  for  Clegg  &  Sons, 
Sheffield.  

See  note  to  Pany  «.  Smith,  ante,  p.  567. 


[4  Common  Pleas  Division,  438.] 
July  8,  1878. 

'438]  *FosTER  V.  Wbight. 

Several  Flsihery — Biver — Oradual  change  of  Course — BncrotKhmerU — ladunve  riffhi 
to  fish  over  new  Bed  of  River. 

The  plaintiff  was  lord  of  a  manor  held  under  grants  giving  him  the  right  of  fishery 
in  all  the  waters  of  the  manor,  and,  consequently,  in  a  river  running  through  it 
Some  manor  land  on  one  side  of,  and  near  but  not  adjoining,  the  river,  was  enfran-  . 
chised  and  became  the  property  of  the  defendant.  The  river,  which  then  ran  wholly 
within  lands  belonging  to  the  plaintiff,  aft«rwards  wore  away  its  bank,  and  by 
gradual  progress,  not  visible,  but  periodically  ascertained  during  twelve  years,  ap- 
proached and  eventually  encroached  upon  the  defendant's  land,  until  a  strip  pf  it  be- 
came part  of  the  river  bed.  The  extent  of  the  encroachment  could  be  defined.  The 
defendant  went  upon  the  strip  and  fished  there : 

Held,  that  an  action  of  trespass  against  him  for  so  doing  could  be  maintained  by 
the  -plaintiff,  who  had  an  exclusive  right  of  fishery  which  extended  over  the  whole 
bed  of  the  river  notwithstanding  the  gradual  deviation  of  the  stream  on  to  the  de- 
fendant's land. 

Motion  for  judgment  (*). 

Action  to  try  the  right  of  fishing  in  part  of  the  river  Lune. 

The  claim  alleged  that  the  plaintiff  was. the  owner  of  the 
Camp  House  Farm  abutting  on  the  river,  and  of  the  whole 
bed  of  the  river  abutting  on  the  farm  ;  that  he  also  claimed 
in  the  alternative  a  several  fishery,  and  likewise  in  the  alter- 
native, a  free  fisherv  in  that  part  of  the  river ;  that  he  also 
cjaimed  the  bed  of  tne  river  and  the  said  rights  of  fishing  as 
lord  of  the  honor  and  manor  of  Hornby,  which  comprised 
the  river  and  the  bed  thereof  ;  and  that  the  defendant  had 
committed  divers  trespasses  by  entering  upon  the  bed  of  the 
river  and  fishing  therein,  and  preventing  the  plaintiff  from 
fishing  therein. 

The  defence  alleged  {inter9tUa\  that  the  defendant  and 
.  those  whose  estate  he  had,  were  the  owners  of  the  Snabhouse 

Q)  This  report  was  postponed  pending  an  appeal  The  case  came  before  the 
Court  of  Appeal  during  the  last  sittings,  but  was  there  settled  by  the  parties. 
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estate,  abutting  on  the  river,  and  that  the  grievances  com- 
plained of  consisted  of  acts  of  fishery  and  other  acts  done  by 
the  defendant  in  that  part  of  the  river  lying  between  its 
shore  on  the  Snabhouse  estate  (opposite  the  Gamphouse 
Farm),  and  the  middle  of  the  bed  of  the  river  along  the  same 
part  of  the  Snabhouse  estate ;  the  *defendant  denied  [439 
that  the  plaintiff  was  owner  or  possessed  of  that  part  of  the 
bed  of  the  river. 

Issue. 

At  the  trial  before  Brett,  L.  J.,  at  the  Lancashire  Spring 
Assizes,  1878,  it  appeared  that  no  facts  were  substantially 
disputed  except  as  to  a  question  of  boundary,  viz.,  the  ex- 
tent to  which  the  river  Lune  had  encroached  upon  the  land 
of  the  defendant.  Some  encroachment  was  admitted,  and 
the  parties  arranged  that  the  question  of  boundary  should 
thereafter  be  settled  between  them,  and  that  the  plaintiff 
should  move  for  judgment  upon  the  facts  proved  and 
admitted,  of  which  those  material  were  as  follows. 

The  river  Lune,  which  is  neither  tidal  nor  navigable,  flows 
through  the  manor  or  honor  of  Hornby,  in  Yorkshire. 
From  an  inquisition  post  mortem,  taken  in  the  thirteenth 
year  of  Edw.  I,  it  appears  that  one  Sir  Geoffrey  de  Neville 
held  the  manor  with  the  appurtenances,  and  that  he  "also 
held  the  fishery  of  all  the  waters  of  Hornby."  The  manor 
passed  down  into  the  possession  of  George  Earl  of  Cardigan, 
who,  in  1711,  enfranchised  some  land  in  the  township  of 
Grassingham  within  the  manor.  This  land,  called  Wood's 
Ayre,  did  not  then  abut  on  the  river. 

By  the  deed  of  enfranchisement  the  lord  excepted  and 
reserved  from  the  grant  of  the  premises,  his  seignorial  rights 
and  services,  tithes,  and  compositions,  and  also  all  manner 
of  free  warrens.  .  .  .  Together  also  with  free  liberty  of 
hunting,  hawking,  fishing  and  fowling  in  and  upon  the 
premises  or  any  part  thereof,  at  seasonable  and  convenient 
tin)es  of  tb«  year.  In  1780,  the  manor  was  forfeited  on  the 
attainder  of  its  lord.  Colonel  Charteris,  but  was  re-granted, 
with  free  liberty  of  fishing  in  all  the  waters  of  the  manor, 
and  in  1783,  came  into  the  hands  of  Mr.  John  Marsden.  His 
heirat-law,  after  establishing  his  right  to  it  in  the  action  of 
Talham  v.  Wright  Q,  sold  it,  and  tne  purchaser  afterwards 
sold  it  to  the  plaintiff,  who  is  now  the  lord  of  the  minor. 

The  enfranchised  land.  Wood's  Ayre,  in  the  township  of 
Grassingham,  came  into  possession  of  the  defendant.  It  is 
adjacent  to  the  part  of  the  manor  lands  belonging  to  the 

(»)  2  Ross,  (fc  My.,  I ;  1  A.  ^  E.  (Ex.  Ck),  8. 

30  Eng.  Rep.  82 
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plaintiff  and  in  the  township  of  Tarleton.  The  boundry  of 
the  townships  w^as  also  the  Doundry  between  the  two  prop- 
erties. 

4401  *Prior  to  1838,  the  river  Lune  flowed  wholly  with- 
in these  Tarleton  lands  of  the  plaintiff.  It  ran  parallel  to 
the  defendant's  land,  but  land  belonging  to  the  plaintiff  was 
between  the  river  and  the  boundary  of  the  defendant's  land. 
From  observations  made  and  noted  on  a  map  by  a  steward 
of  the  defendant's  predecessor  in  title,  it  appeared  that  be- 
tween 1838  and  June,  1843,  the  river  had  bv  invisible  pro- 
gress moved  sideways  towards  the  defendant  s  land  and  was 
wearing  away  the  plaintiff's  land  which  •intervened.  By 
November,  1843,  it  had  moved  further  in  the  same  direction, 
and  it  continued  to  do  so  until  it  encroached  to  some  extent 
upon  the  land  of  the  defendant,  who,  in  1853,  stopped 
further  encroachment  by  making  an  embankment.  As  a 
strip  of  his  land  now  formed  part  of  the  river  bed  be  claimed 
a  right  to  go  upon  that  part  to  catch  salmon  which  came 
there,  and  in  assertion  of  such  right,  he  committed  the  acts 
alleged  by  the  plaintiff  to  be  trespasses. 

June  24,  1878.  Her  Schelly  Q.C.,  and  Crompton,  for  the 
plaintiff,  moved  for  judgment :  First,  the  lord  of  the  manor 
has  a  several  fishery  which  entitles  him  to  maintain  trespass 
for  the  acts  of  the  defendant  in  going  upon  the  bed  of  the 
river  to  fish.  A  several  fishery  may  be  held  as  a  separate 
and  distinct  right,  although  exercised  over  the  possessors 
own  soil.  A  several  ^^hery  prima  facie  imports  ownership 
of  the  soil:  Marshall^.  Uueswater  Steam  Navigaiion  Co.  {^). 
Secondly,  he  has  a  right  to  fish  in  all  the  waters  of  the  manor 
wherever  they  flow  in  it,  and  the  Lune  is  one  of  them.  Even 
a  sudden  and  violent  change  in  its  course  would  not  have 
taken  away  that  right.  A  gradual  change  such  as  has  taken 
place  here  certainly  would  not  disturb  it.  Most  rivers  change 
their  channel  from  time  to  time,  and  much  uncertainty,  in- 
convenience, and  litigation  would  arise  if  the  right  of  fishery 
in  them  were  subject  to  frequent  alterations  because  of  varia- 
tion in  the  flow  of  the  water.  The  right  cannot  be  restricted 
to  the  waters  as  they  ran  when  the  grant  was  made,  for  it 
would  be  impossible  to  ascertain  their  exact  course  at  that 
date.  Any  concurrent  right' would  be  hard  to  define  and  to 
exercise.  Could  it  be  said  that  when  a  stream  moves  side- 
441]  ways  one-tenth  of  its  breadth  the  lord  *loses  his  right 
to  fish  in  that  tenth  part  of  the  stream  which  flows  over  a 
new  bed  ?    The  lord  of  this  manor  has  also  a  right  of  shoot- 

C)  8  B.  4  S.,  732. 


Vol.  IV.]  COMMON  PLEAS  DIVISION.  651 

Foster  v.  Wright.     .  1878 

ing  over  all  the  lands,  and  if  he  enfranchised  some,  bat  re- 
served that  right,  he  could  undoubtedly  shoot  over  the 
enfi-anchised  lands,  and  even  over  the  deserted  bed  of  a 
river   where,  when   water  flowed  in  it  he  could  not  prac- 

.  tically  have  exercised  the  right.  So,  by  analogy,  when  the 
waters  of  Hornby,  by  change  of  channel,  enable  him  to  fish 
in  places  where  he  could  not  previously  have  fished,  he  can 
exercise  his  right  of  fishery  there,  even  though  without  the 
manor.  The  defendant  will  rely  on  the  Mayor  and  Cor- 
poration  of  Carlisle  v.  Oraham  (*),  deciding  that  a  several 

.fishery  in  a  tidal  river,  the  waters  of  which  have  perma- 
nently receded  from  one  channel,  and  flow  in  another,  can- 
not be  followed  from  the  old  into  the  new  channel.  But  the 
river  there  was  tidal,  and  the  right  was  to  fish  in  a  particular 
part  of  the  Eden,  which  left  that  locality  and  flowed  into 
the  Goat,  and  the  owners  of  the  right  sought  to  exercise  it 
in  the  Goat,  a  different  stream.  But  the  Lune  has  not 
ceased  to  be  one  of  the  waters  of  Hornbjr  because  of  the 
slight  change  of  course,  for  notwithstanding  the  encroach- 
ment on  the  enfranchised  land  the  river  still  runs  within  the 
manor.  Suppose  even  no  manor  existed,  and  the  plaintiff 
had  a  several  right  of  fishery  in  the  Lune,  he  would  retain 
\m  right  although  the  river  has  changed  its  course,  inasmuch 
as  the  change  has  been  gradual  and  imperceptible  from  day 
to  day.  "  If  a  fresh  river  between  the  lands  of  two  lords  or 
owners  do  insensibly  gain  on  one  or  the  other  side,  it  is  held, 
22  Ass.  93,  that  the  proprietory  continues  as  before  in  the 
river.  But  if  it  be  done  sensibly  and  suddenly,  then  the 
ownt-rship  of  the  soil  remains  according  to  the  former 
bounds." — Hale,  De  jure  Maris,  cap.  1,  p.  6.  Of  course  the 
change  becomes  ultimately  perceptible.  But  can  it  be  said 
that  when  once  it  is  perceived  that  the  river  has  made  for 
itself  a  partially  new  cnannel  the  right  of  .fishery  ceases  ? 

[Lord  Coleridge,  C.J.:  May  not  the  true  view  be  that 
the  right  does  not  cease,  but  cannot  be  exercised  unless  the 
stream  returns  to  its  old  bed  ?] 

The  defendant  contends  that  the  right  ceases  as  regards 
so  much  *of  the  stream  as  passes  over  the  new  bed,  [442 
and  in  that  part  of  the  stream  he  claims  an  exclusive  right  of 
fishery.  Thirdly,  the  deed  of  enfranchisement  reserves  the 
manorial  right  so  does  not  aid  him.  [They  argued  as  to  the 
construction  of  the  deed,  and  cited  Malcolmson  v.  O Bea 
and  Others  ('),  but  this  part  of  the  argument  eventually  be- 
came immaterial.] 

P)  Law  Rep.,  \  Ex.,  861.  («)  10  H.  L.  C,  693,  at  p.  619. 
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C.  Russell,  Q.C.,  and  R.  S.  Wright,  for  the  defendant: 
The  first  argument  on  behalf  of  the  plaintiflf  is  that  by  rea- 
son of  the  right  of  fishery  the  soil  of  the  new  bed  of  the  river 
is  his,  and  that  the  defendant  has  trespassed  on  it.  But 
the  defendant  has  not  lost  his  property  in  that  part  of  his 
enfranchised  land  now  covered  by  part  of  the  waters  of  the 
Lune.  It  is  still  his  freehold  land  covered  by  water.  There 
is  little  authority  on  the  law  applicable  to  the  encroachment 
of  rivers,  Callison  Sewers,  51,  cites  22  Lib.  Ass.,  pi.  93;  for 
the  proposition  that  where  the  encroachment  of  a  river  was 
so  gradual  that  if  one  had  fixed  his  eye  the  whole  day 
thereon  it  could  not  be  perceived,  the  increasement  was  got 
to  the  owner  of  the  river.  But  Gallis  omits  the  important 
qualification  which  is  in  Lib.  22  Ass.,  pi.  93,  viz.,  "if  this 
increase  of  water  has  been  so  stealthy  that  no  one  can  per- 
ceive it,  nor  be  able  to  define  the  increase,  inasmuch  as  the 
increase  has  been  made  by  process  of  time ;  as  in  many 
years  and  not  in  one  year  or  in  one  day,  and  if  certain 
bounds  are  not  put  and  found,  whereby  we  can  perceive  these 
increases  to  have  been  hastily  made  by  the  force  of  the  flood, 
then  this  takes  away  from  one  lord  a  part  of  his  soil,  where- 
by the  soil  of  the  other  lord  becomes  increased  on  the  other 
side  of  the  water,  in  such  (case  of)  hasty  increase  no  one 
ought  to  lose  his  soil  if  the  river  be  not  an  arm  of  the  sea 
that  he  have  not  the  water  with  his  soil.  And  qucere^  albeit, 
that  the  soil  is  increased  by  an  arm  of  the  sea,  shall  he  lose 
his  soil.     I  think  that  he  shall  not." 

[Lord  Coleridge,  C.J.:  The  last  sentence  probably  has 
reference  to  the  fact  that,  in  the  case  of  an  arm  of  the  sea, 
the  adjacent  landowner  would  not  be  entitled  to  the  soil  ad 
medium  filum,  inasmuch  as  the  foreshore  is  the  king's.] 

Yes,  the  Mayor  of  Carlisle  v.  G^aAam  (*)  establishes  that 
443 J  *the  rights  of  fishing  do  not  follow  the  river  into  its 
new  course,  though  public  rights  of  navigation  may.  Lib. 
22  Ass.,  pi.  93,  is  authority  for  saying  that  as  the  encroach- 
ment of  the  Lune,  although  not  visible  to  the  eye  of  a  man 
watching  it  for  a  day,  can  be  ascertained  by  metes  and 
bounds,  the  defendant  has  not  lost  property  in  the  land  en- 
croached on :  so  also  Britton,  cap.  33,  fo.  Ixxxvi  (book  2, 
ch.  2,  s.  7,  Nichol's  translation),  Bracton,  Lib.  2,  fo.  96.  True, 
Abbott,  C.J.,  in  Rexy.  Lord  YarT)orough^\  seems  to  adopt 
the  passage  cited  from  Callis  on  Sewers,  and  to  somewhat 
disregard  the  point  as  to  metes  and  bounds.  The  question 
tliere  was  as  to  alluvial  deposit,  and  arose  between  the 
Crown  and  the  owner  of  land  adjoining  foreshore.     There- 

(^)  Law  Rep.,  4  Ex.,  861.  C)  3  B.  4  C,  91. 
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fore  diflPerent  considerations  presented  themselves.  Bat  in 
Attorney -General  v.  Chambers  {^\  also  a  case  of  allavium 
on  the  foreshore,  the  dispute  was  as  to  the  time  of  medium 
high  tide,  and  Lord  Chelmsford,  L.C.,  dealt  with  the  ques- 
tion now  before  the  court,  saying,  that  Lord  Tenterden's 
opinion  in  Hex  v.  Lord  Tarborough  {^),  is  "not  in  accord- 
ance with  the  great  authority  upon  this  subject,  Lord  Hale," 
and  asked  when  the  accretion  can  be  exactly  ascertained, 
and  ''although  from  day  to  day,  or  even  from  week  to  week, 
the  progress  of  the  accretion  is  not  discernible,  why  should 
a  rule  be  applied  which  is  grounded  upon  a  reason  which 
has  no  existence  in  the  particular  case?" 

Although,  prima /aaie,  the  property  in  the  river,  so  to 
speak,  may  be  in  the  plaintiff,  yet  when  it  is  shown  by  the 
positive  evidence  of  metes  and  bounds  that  the  river  is  not 
all  in  his  land  but  in  bis  neighbor's  land,  the  presumption  is 
rebutted,  and  the  rights  must  be  ascertained  by  reference 
to  the  metes  and  bounds.  See  per  Pollock,  B.,  in  ^ord  v. 
Lacey  (') ;  De  Jure  Maris  (*).  The  soil  encroached  on  still 
belongs  to  the  defendant,  and  therefore  he  has  committed 
DO  trespass  in  using  it. 

Secondly,  the  plaintiff  asserts  a  right  to  fish  in  the  Lune, 
wherever  it  may  at  any  time  run  within  certain  limits.  He 
must  go  so  far  as  to  contend  that  if  it  ran  entirely  through 
the  defendant's  land  and  outside  the  manor  the  right  would 
not  be  lost.  But  no  authority  has  been  cited  to  support  the 
proposition.  Prima  *facie  the  right  of  several  fish-  [444 
ery  is  to  be  exercised  in  some  defined  locality.  Of  course 
the  locality  may  be  altered  by  agreement  or  prescription, 
but  otherwise  must  be  that  as  to  which  the  right  was  ori- 
ginally given  or  reserved. 

The  May  or  ^  <fcc.,  cf  Carlisle  v.  Oraham{*)  is  a  case  in 
point  for  the  defendant.  There  the  diversion  of  the  river 
from  one  course  to  another  was  gradual,  and  it  was  held 
that  although  the  public  rights  followed  the  stream,  the 
private  right  of  a  several  fishery  did  not.  There  is  no  distinc- 
tion in  principle  between  that  case  and  the  one  now  before  the 
court.  That  the  river  was  tidal  does  not  affect  the  qiiestion 
here,  which  arises  between  private  individuals.  Neither 
Kelly,  C/B.,  nor  Bramwell,  nor  Channell,  B.B.,  in  their 
judgments  suggest  that  where  the  deviation  of  the  stream 
can  be  exactly  ascertained,  the  owner  of  a  several  fishery 
has  a  right  to  follow  it  into  the  new  channel. 

0)  4  De  G.  A  J.,  65,  at  p.  71.  (*)  30  L.  J.  (Ex.).  851.  at  p.  354. 

.     0  3  B.  &  C,  91.  (*)  Harg.  L.  T.,  pp.  6,  6. 

(»)  Law  Rep.,  4  Ex.,  861. 
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Thirdly,  even  if  he  might  in  some  cases  have  such  right 
to  follow  the  stream,  he  could  not  follow  it  into  the  distinct 
freehold  of  another  man  to  which  it  did  not  apply  at  the 
time  of  its  creation. 

Lastly,  when  the  land  now  belonging  to  the  defendant 
was  enfranchised,  it  ceased  altogether  to  be  parcel  of  the 
manor  of  Hornby,  and  could  no  longer  for  any  purpose  be 
deemed  to  be  within  it.  His  predecessor  in  title  acquired  a 
freehold  and  not  a  freehold  sicb  modo  as  the  plaintiff  con- 
tends, for  that  would  be  contrary  to  the  statute  Quia  Emp- 
tores. 

[They  cited  Sowerby  v.  SmilhQ);  Bradshaw  v.  Law- 
son  (•) ;  Bailey  v.  Stephens  {*) ;  Wickham  v.  Hawker  (*) ; 
Gorman  and  Bohan's  Case  (*) ;  Overseers  of  Hilton  v.  Ooer- 
seers  of  Bowes  {*),] 

Chompton  in  reply :  The  Mayor  of  Carlisle  v.  Oraham  (') 
is  distinguishable  from  the  present  case.  There  were  two 
channels  of  the  Eden.  A  rignt  to  fish  in  one  might  well  not 
extend  to  the  other.  The  river  for  a  space  changed  its 
identity.  The  Crown  had  no  right  in  the  land  through 
which  the  Goat  passed,  and  could  not  have  granted  a  fishery 
445]  there.  Here  the  right  is  to  fish  *in  all  the  waters 
of  Hornby.  The  Lune  is  one  of  them.  It  has  not  lost  its 
identity  by  moving  a  little  sideways  as  perhaps  all  the  waters 
have  done  since  the  creation  of  the  right.  Can  it  be  said 
that  the  right  is  therefore  lost  in  all  of  them  ?  The  original 
intention  of  the  grantor  surely  was  not  to  confine  the  right 
in  the  lord  of  the  manor  and  his  successors  to  a  right  of 
fishing  in  the  streams  exactly  as  they  ran  at  the  time  of 
the  grant. 

Cur.  adv.  tult. 

July  3.  LiNDLEY,  J.:  The  plaintiff  in  this  case  is  lord 
of  the  manor  of  Hornby,  and  claims  the  exclusive  fight  to 
fish  in  the  river  Lune  between  two  points  where  that  river  is 
neither  tidal  nor  navigable  ;  and  before  the  enfranchisement 
hereafter  mentioned  the  river  between  those  points  was  lo- 
cally situate  within  the  manor  of  Hornby. 

This  manor  formerly  belonged  to  the  Crown.  In  the 
reign  of  Edward  I,  it  was  granted,  with  the  right  to  fish 
in  all  the  waters  of  the  manor ;  and  it  remained  in  private 
hands  for  several  centuries.  In  the  year  1711,  certain  lands 
held  of  the  manor,  but  not  abutting  on  the  river,  were  en- 

(')  Law  Rep.,  8  C.  P..  614 ;  9  C.  P.,  624.         {*)  7  M.  <fe  W.,  63. 
(«)  4  T.  R.,  448.  (»)  Leon.,  13. 

(»)  12  C.  B.  (X.S.),  91.  (•)  Law  Rep.,  1  Q.  B..  860. 

(')  Law  Rep.,  4  Ex.,  361. 
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franchised,  and  these  lands  now  belong  to  the  defendant. 
After  this  enfranchisement  the  manor  became  forfeited  to 
the  Crown  ;  but  it  was  re  granted,  with  the  free  liberty  of 
fishing  in  all  its  waters,  to  tjie  predecessors  in  title  of  the 
plaintiff. 

From  the  earliest  times,  the  lands  adjoining  the  river  on 
both  sides  of  it  belonged  to  the  lord  ;  and  such  was  the  case 
both  when  the,  defendant's  lands  were  enfranchised  and 
when  the  manor  was  re-granted  by  the  Crown  as  above  men- 
tioned. In  other  words,  until  comparatively  modern  times, 
the  river  did  not  abut  on  the  lands  of  the  defendant.  Neither 
when  the  defendant's  lands  were  enfranchised  nor  when  the 
manor  was  re-granted  out  did  any  part  of  the  river  either 
abut  on  or  flow  through  the  defendant's  lands.  Under  these 
circumstances,  I  am  unable  to  see  that  the  deed  of  enfran- 
chisement has  any  bearing  on  the  case.  That  deed  reserved 
to  the  lord  whatever  rights  of  fishing  he  had  in  any  water 
flowing  through  or  bounding  the  lands  enfranchised  ;  but  it 
did  no  more,  *and  at  the  date  of  the  enfranchisement  [446 
the  Lune  was  not  one  of  such  waters :  neither  did  the  re-grant 
from  the  Crown  confer  upon  the  grantee  of  the  manor  any 
right  to  fish  in  the  river  as  distinguished  from  any  other 
waters  of  the  manor. 

The  counsel  for  the  defendant  suggested  that  the  terms  of 
the  new  grant  did  not  confer  on  the  grantee  any  right  of 
fishery,  except  as  incidental  to  the  ownership  of  the  land  on 
the  banks  and  under  the  river  :  but  it  was  conceded  that  as 
the  river  was  then  situate  the  grantee  from  the  Crown  ac- 
quired such  ownership ;  and,  in  the  view  which  I  take  of 
this  case,  it  is  not  material  to  determine  whether  the  gran- 
tee acquired  his  exclusive  right  to  fish  in  the  river;  as  an 
incident  to  the  ownership  of  the  bed  of  the  river,  or  whether 
he  acquired  an  exclusive  right  to  fish  independently  of  such 
ownership. 

Since  the  re-grant  of  the  manor,  the  course  of  the  river  be- 
tween the  points  above  referred  to  has  gradually  changed  : 
its  bed  has  gradually  approached  nearer  and  nearer  to  the 
defendant's  land ;  and  now  some  portion  of  that  land  has 
becoVne  part  of  the  river  bed.  This  part  can  still  be  identi- 
fied, and  its  boundary  can  be  ascertained.  The  question  we 
have  to  determine  is,  whether  the  plaintiff's  exclusive  right 
of  fishing  extends  over  so  much  of  the  water  as  flows  over 
land  which  can  be  identified  as  formerly  part  of  the  defend- 
ant's property. 

I  am  of  opinion  that  it  does.     The  change  of  the  bed  of 
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the  river  has  been  gradual ;  and,  although  the  river  bed  is 
not  now  where  it  was,  the  shifting  of  the  bed  has  not  been 
perceptible  from  hour  to  hour,  from  day  to  day,  from  week 
to  week,  nor  in  fact  at  all,  except  by  comparing  its  position 
of  late  years  with  its  position  many  years  before.  Under 
these  circumstances,  I  am  of  opinion  that,  for  all  purposes 
material  to  the  present  case,  the  river  has  never  lost  its  iden- 
tity, nor  its  bed  its  legal  owner. 

Gradual  accretions  of  land  from  water  belong  to  the  owner 
of  the  land  gradually  added  to.  Hex  v.  Tarborough{')] 
and,  conversely,  land  gradually  incroached  upon  by  water, 
ceases  to  belong  to  the  former  owner :  In  re  Hull  and  Selby 
Ry,  Co.  (•).  The  law  on  this  subject  is  based  upon  the  im- 
447]  possibility  of  identifying  from  *day  to  day  small  ad- 
ditions to  or  subtractions  from  land  caused  by  the  constant 
action  of  running  water.  The  history  of  the  law  shows  this 
to  be  the  case.  Our  own  law  may  be  traced  back  through, 
Blackstone('),  HaleC),  Britton  O,  FletaC),  and  BractonQ, 
to  the  Institutes  of  Justinian  ('),  from  which  Bracton  evi- 
dently took  his  exposition  of  the  subject.  Indeed,  the  general 
doctrine,  and  its  application  to  non- tidal  and  non-naviga- 
ble rivers  in  cases  where  the  old  boundaries  are  not  known, 
was  scarcely  contested  by  the  counsel  for  the  defendant, 
and  is  well  settled  :  see  the  authorities  above  cited.  But  it 
was  contended  that  the  doctrine  does  not  apply  to  such 
rivers  where  the  boundaries  are  not  lost :  and  passages  in 
Britton  (*),  in  the  Year  Books  ("),  and  in  Hale,  De  Jure 
Maris  (")  were  referred  to  in  support  of  this  view :  Ford  v. 
Lacy  (")  was  also  relied  upon  in  support  of  this  dictinction. 
Britton  lays  down  as  a  general  rule  that  gradual  incroach- 
ments  of  a  river  enure  to  the  benefit  of  the  owner  of  the  bed 
of  the  river  :  but  he  qualifies  this  doctrine  by  adding,  *'if 
certain  boundaries  are  not  found."  The  same  qualification 
is  found  in  22  Ap.,  pi.  93,  which  case  is  referred  to  in  Hale, 
ubi  supra.  But,  curiously  enough,  this  qualification  is 
omitted  by  Callis  in  his  statement  of  the  same  case ;  see 
Callis,  p.  61 :  and,  on  its  being  brought  to  the  attention  of 
the  court  in  In  re  Hull  and  Selby  Ry.  Co.  ('),  the  court  de- 
clined to  recognize  it,  and  treated  it  as  inconsistent  with  the 
principle  on  which  the  law  of  accretion  rests.     Lord  Tenter- 

(')  3  B.  A  C,  91 ;  6  Bing.,  168.  (*)  Book  ii,  c  2. 

(«)  5  M.  A  W.,  327.  (»)  Inst,  ii,  1,  20. 

(=*)  Vol.  ii,  c.  16,  pp.  261,  262.  (»)  Ubi  supra. 

{*)  De  Jure  Maris,  cc.  1,  6.  0°)  22  Ass.,  p.  106,  pi.  93. 

(*)  Book  ii,  c.  2  (")  Book  i,  c.  1,  citing  22  Ass.,  pL  98, 

(«)  Book  iii,  c.  2,  §§  6,  Ac.  (»«)  7  H.  A  N.,  151. 
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den's  observations  in  Rex  v.  TarborougJi  (^)  are  also  in  ac- 
cordance with  this  view;  and,  although  Lord  Chelmsford  in 
Attorney  Oeneral  v.  CJiarribers  (*)  doubted  whether,  where 
the  old  boundaries  could  be  ascertained,  the  doctrine  of  ac- 
cretion could  be  applied,  he  did  not  overrule  the  decision  of 
In  re  Hull  and  Selby  Ry.  Co.  ('),  which  decided  the  point 
so  far  as  encroachments  by  the  sea  are  concerned. 

*Upon  such  a  question  as  this  I  am  wholly  unable  [448 
to  see  any  difference  between  tidal  and  non- tidal  or  naviga- 
ble or  non-navigable  rivers :  and  Lord  Hale  himself  says 
there  is  no  difference  in  this  respect  between  the  sea  and 
its  arms  and  other  waters :  De  Jure  Maris,  p.  6.  The  ques- 
tion does  not  depend  on  any  doctrine  peculiar  to  the  royal 
prerogative,  but'on  the  more  general  reasons  to  which  I  liave 
alluded  above.  In  Ford  v.  Lacey{^\  the  ownership  of  the 
land  in  dispute  was  determined  rather  by  the  evidence  of 
continuous  acts  of  ownership  since  the  bed  of  the  river  had 
changed,  than  byTeference  to  the  doctrine  of  gradual  accre- 
tion, and  I  do  not  regard  that  case  as  throwing  any  real  light 
on  the  question  I  am  considering. 

Supposing,  therefore,  that  the  plaintiffs  right  to  fish  in 
the  Lune  depends  on  his  ownership  of  the  soil  of  the  river 
bed,  I  am  of  opinion  that  the  plaintiff  has  that  right ;  for,  if 
he  was  the  owner  of  the  old  bed  of  the  river,  he  has  day  by 
day  and  week  by  week  become  the  owner  of  that  which  has 
gradually  and  imperceptibly  become  its  present  bed  ;  and 
the  title  so  gradually  and  imperceptibly  acquired  cannot  be 
defeated  by  proof  that  a  portion  of  the  bed  now  capable  of 
identification  was  formerly  land  belonging  to  the  defendant 
or  liis  predecessors  in  title. 

But,  supposing  the  plaintiffs  right  of  fishing  not  to  have 
been  the  consequence  of  his  ownership  of  the  soil, — suppos- 
ing him  to  have  had  only  a  right  to  fish  in  the  Lune, — I  am 
of  opinion  that  he  has  the  same  right  of  fishing  in  tlie  river 
in  its  present  bed  as  he  had  of  fishing  in  the  river  in  its  old 
bed.  I  am  wholly  unable  to  see  upon  what  principle  a 
change  in  the  course  of  a  river,  so  gradual  that  it  cannot  be 
perceived  until  after  the  lapse  of  a  long  interval  of  time,  can 
affect  the  rights  of  those  entitled  to  use  it,  whether  for  fish- 
ing or  any  other  purpose:  nor  is  there  any  authority  for 
holding  them  to  be  affected  thereby.  The  Mayor  of  Car- 
lisle V.  Oraham  Q  is  no  such  authority;  for,  in  that  case  the 

(')  8  B.  A  a,  106.  (»)  5  M.  A  W.,  827. 

(«)  4  De  G.  <fe  J.,  69-71.  (*)  7  H.  &  N.,  151. 

(*)  Law  Rep.,  4  Ex.,  861. 

30  Eng.  Rep.  83 
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old  and  the  new  beds  of  the  river  existed  as  two  distinct 
beds ;  the  new  bed  was  not,  as  here,  formed  by  the  old  one 
gradually  shifting  its  place:  then,  the  water  gradually  left 
the  old  bed,  and  followed  an  entirely  new  course  always 
449]  distinguishable  from  the  old  ;  whilst  *here,  there  has 
been  and  is  only  one  bed,  and  its  change  of  place  has  only 
become  perceptible  after  the  lapse  of  years.  The  physical 
changes  are  totally  different  in  the  two  cases. 

Whether,  therefore,  the  exclusive  right  of  the  plaintiff  to 
fish  in  the  river  in  question  is  an  incident  to  his  ownership 
of  the  soil  or  is  independent  thereof,  I  am  of  opinion  that  he 
is  still  entitled  to  such  exclusive  right  in  the  river  as  it  now 
exists,  and  as  It  will  exist  if  it  continues  gradually  to  change 
its  course  ;  and  consequently  I  am  of  opinion  that  judgment 
ought  to  be  entered  for  the  plaintiff. 

Lord  Coleridge,  C.J.:  I  have  had  the  advantage  of 
reading  the  judgment  prepared  by  ray  Brother  Lindley,  and 
I  entirely  concur  in  the  result  at  which  he  has  arrived.  Nor 
should  1  add  anything,  but  that  I  am  not  quite  satisfied  to 
base  my  conclusion  so  much  as  he  does  upon  the  proposi- 
tion that  the  grant  of  the  fishery,  in  such  terms  as  are  used 
in  the  two  grants  in  this  case,  carries  with  it  the  right  of  the 
soil,  and  that  the  soil  therefore  of  the  river  Lune  as  it  varies 
gradually  from  time  to  time  passes  irrespective  of  the  me- 
diu7nflluin  to  the  plaintiff.  I  do  not  sav  that  it  does  not, 
but  I  am  not  satisfied  that  it  does.  If  tne  whole  soil  over 
which  the  river  Lune  flowed  passed  by  the  first  grant,  and, 
after  the  death  of  Colonel  Charteris,  by  the  second  to  the 
predecessor  in  title  of  the  plaintiff,  I  think  the  consequence 
as  to  gradual  accretion,  which  my  Brother  Lindley  draws 
from  that  premiss,  does  in  legal  reasoning  follow  from  it. 
But  I  confess  I  somewhat  doubt  the  premiss.  The  safer 
ground  appears  to  me  to  be  that  the  language  as  to  the  fish- 
ery in  both  the  earlier  and  the  later  grants  conveys  what  it 
expresses,  a  right  to  take  fish,  and  to  take  it  irrespective  of 
the  ownership  of  the  soil  over  which  the  water  flows  and  the 
fish  swim.  The  words  appear  to  me  to  be  apt  to  create  a 
several  fishery,  i.e.,  as  I  understand  the  phrase,  a  right  to 
take  fish  in  alieno  solo^  and  to  exclude  the  owner  of  the  soil 
from  the  right  of  taking  fish  himself;  and  such  a  fishery  I 
think  would  follow  the  slow  and  gradual  changes  of  a  river, 
such  as  the  changes  of  the  Lune  in  this  case  are  proved  or 
admitted  to  have  been. 

I  agree,  for  the  reasons  given  by  my  Brother  Lindley,  that 
450]     the  *case  of  Mayor  of  Carlisle  v.  Graham{')  is  dis- 

0)  Law  Rep.,  4  Ex.   861. 
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tinguishable  from  the  case  before  us;  and  upon  these 
grounds  I  concur  in  thinking  that  our  judgment  should  be 
for  the  plaintijBf. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Speechly^  Mumford  &  Co.^  for 
George  E.  Mumford,  Bradford. 

Solicitors  for  defendant:  Tahourdlns  &  Ear  greaves^  for 
Johnson  &  Lilly,  Lancaster. 


As  to  rights  aoder  accretion,  allu- 
Tion,  see  11  Eng.  R.,  118  note  ;  14  id., 
380  note  ;  13  Cent.  L.  J.,  1. 

Canada,  Upper :  Standley  t?.  Perry, 
2  U.  i\  App.  R.,  195.  3  Can.  Sup. 
Court,  3o6,  reversing  23  Grant,  507. 

Ulinoia:  Chicago,  etc.,  v.  Kinzie,  98 
Ills.,  41G;  Bristol  v.  Carroll  CVj.,  95 
id.,  84  ;  Lombard  i?.  Kinzie,  73  id.,  446  ; 
Cobb  0.  La  Valle,  89  id.,  331. 

Maryland:  Baltimore,  etc.,  'O,  Chase, 
43  Md.,  23. 

Missouri:  Lamme  v.  Busse,  70  Mo., 
463. 

New  York:  Murphy  d.  Norton,  61 
How.  Pr.,  197. 

Nova  Scotia:  Lhey  u.  McHeffey.  1 
Kova  Scotia  Dec.,  850. 


Oregon ;  Minton  f>,  Delaney,  7  Am. 
Law  Rec.,  746,  T  Oregon,  887. 

Pennsylvania :  Magraw  9.  Hailman, 
83  Leg.  Int.,  192,  23  Pittsb.  Leg.  Jour., 
113 ;  Wainwright  v.  McCullough,  63 
Penn.  St.  R.,  66 ;  Poor  v.  McClure,  77 
id.,  214;  Allegheny  d.  Moorhead,  80 
id.,  118. 

Tennessee:  Mossd.  Gibbs,  lOHeisk., 
283  ;  McQure  f>,  James,  7  L^a,  98. 

Vermont:  Eddy  v.  St.  Mars,  53 
Verm..  462. 

Wisconsin:  Boorman  «.  Sunnuchs, 
42  Wise.,  233;  Diedrich  t).  North- 
western, etc.,  42  id.,  248;  Delaplaine 
«.  Chicago,  etc..  Id.,  214;  61  C,  24 
Am.,  294. 
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[4  Common  Fleas  Division,  460.] 
May  14,  1879. 

[in  the  court  of  appeal.] 
Long  v.  Millar. 

-Vendorn  and  Purchasei's — Contract  for  Sale  of  Zatid — Receipt 
for  Deposii  ttigned  by  Vendor. 

The  defendant,  an  estate  agent,  contracted  to  sell  land  to  the  plaintiff,  who  paid  a 
dep<isit.  The  defendant  signed  a  receipt  in  his  own  name  for  the  deposit,  and  the 
jilaintiflFsig^ned  an  agreement  containing  the  terms  of  the  purchase.  The  owner  of 
the  land  refused  t^)  complete  the  purchase,  and  the  plaintiff  sued  the  defendant  for 
dauiagi^s  for  breach  of  the  contract  to  sell.  At  the  trial  the  jury  found  that  the  de- 
fendant sold  ad  principal: 

Held,  that  the  defendant  was  personally  liable,  and  that  the  agreement  and  receipt 
taken  together  fanned  a  sufficient  contract  to  satisfy  the  Statute  of  Frauds,  s.  4. 

Action  to  recover  damages  for  breach  of  contract  to  sell 
land. 

At.  the  trial  before  Manisty,  J.,  during  the  Easter  Sittings 
in  Middlesex,  1878,  the  following  facts  were  proved  : 

The  defendant  was  an  estate  agent,  and  was  employed  by 
one  Goddard  to  sell  three  plots  of  land  at  Hammersmith  for 
the  sum  of  £310.     Afterwards  Goddard  spent  certain  sums  of 
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money  in  respect  of  the  property,  and  became  unwilling  to 
sell  it  for  less  than  £450,  but  of  this  change  in  Goddard's 
intentions  the  defendant  was  ignorant.  The  plaintiff  agreed 
with  the  defendant  to  buy  the  property  for  £310,  and  to  pay 
a  deposit  of  £31  in  respect  of  the  purchase.  The  plaintiff 
signed  the  following  document : 

''2\stS€pte7riber,l«n. 
"I  hereby  agree  to  purchase  the  three  plots  (40  feet  front- 
age) of  freehold  land  in  Rickford  Street,  Hammersmith,  for 
451]     the  sum  of  *three  hundred  and  ten  pounds,  and  I 
agree  to  pay  as  a  deposit  and  in  part  payment  of  the  afore- 
said purchase-money  the  sum  of  thirty-one  pounds,  and  to 
complete  the  purchase  and  pay  the  balance  of  the  purchase- 
money  on  or  before  the  5th  day  of  October  next. 
£310    0    0    purchase-money 
31    0    0    deposit 

£279  '  0    0    balance.  George  Long." 

The  defendant  signed  a  receipt  for  the  deposit  paid  by  the 
plaintiff  in  the  following  form  : 

''"iXst  September,  1877. 
''Received  of  Mr.  George  Long  the  sum  of  thirty-one 
pounds  as  a  deposit  on  the  purchase  of  three  plots  of  land 
at  Hammersmith. 

£31    0    0.  Chas.  W.  Millab." 

Goddard,  however,  refused  to  complete  the  purchase  for 
the  sum  of  £310,  and  required  £450  as  the  price  of  the  plots 
of  land.  The  defendant  communicated  these  terms  to  the 
plaintiff,  and  offered  to  return  the  deposit,  but  the  plaintiff 
insisted  upon  having  the  plots  of  land  at  the  price  of  £310, 
and  after  some  correspondence  the  present  action  was  com- 
menced.    The  defendant  paid  into  court  the  sum  of  £31. 

The  jury  found,  first,  that  the  defendant  sold  absolutely; 
secondly,  that  he  sold  as  principal ;  thirdly,  that  he  repre- 
sented that  he  had  authority  to  sell  for  £310  ;  fourthly,  that 
he  actually  had  authority;  and  they  assessed  the  damages 
at  £70.  Upon  these  findings  Manisty,  J.,  gave  judgment  lor 
the  plaintiff. 

The  Common  Pleas  Division  ordered  a  new  trial,  on  the 
ground  that  the  second  finding  of  the  jury  was  against  the 
weight  of  evidence. 

The  plaintiff  appealed  against  the  order  of  the  Common 
Pleas  Division. 

The  defendant  appealed  from  the  judgment  of  Manisty,  J. 
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May  8,  9.  Holl,  Q.C.,  and  O.  Sills,  for  the  defendant : 
Even  upon  the  facts  found  by  the  jury  the  judgment  of 
Manisty,  J.,  cannot  be  supported.  The  contract  relied  upon 
by  the  plaintiff  is  *for  the  sale  of  an  interest  in  land,  [452 
and  it  was  not  put  into  writing  so  as  to  satisfy  the  provi- 
sions of  the  Statute  of  Frauds.  The  only  document  signed 
by  the  defendant  was  the  receipt ;  and  even  if  the  receipt 
and  agreement  signed  by  the  plaintiff  be  read  together,  the 
name  of  the  vendor  is  not  disclosed.  If  the  document  signed 
by  the  defendant  had  been  an  agreement  and  not  a  receipt, 
the  result  might  have  been  different.  No  price  is  mentioned 
in  the  receipt,  only  the  amount  of  his  deposit. 

[Bramwell,  L.J.:  Suppose  that  the  receipt  signed  by 
the  defendant  had  been  written  at  the  foot  of  the  agreement 
signed  by  the  plaintiff,  surely  that  would  have  been  suffi- 
cieut.  Is  it  not  a  general  rule  that  the  contract  is  valid, 
where  several  documents  exist  which  can  be  connected  to- 
gether without  the  aid  of  verbal  evidence?] 

This  case  resembles  Boydell  v,  DrummoncH^),  which 
shows  that  in  order  to  constitute  a  valid  contract  where  sev- 
eral documents  exist,  they  must  refer  to  one  another,  so  that 
verbal  evidence  is  only  necessary  to  identify  the  documents 
forming  the  contract.  In  the  present  case  the  receipt  does 
not  necessarily  refer  to  the  agreement  signed  by  the  plain- 
tiff. It  was  quite  possible  that  the  plots  of  land  mentioned 
in  the  receipt  might  belong  to  different  persons;  it  is  not 
sufBcient  if  it  is  left  in  doubt  to  what  the  document  signed 
by  the  party  to  be  charged  refers ;  and  upon  this  ground 
Midgway  v.  Wharton  (")  is  distinguishable.  A  document  is 
not  binding  which  does  not  contain  the  contract  intended  to 
be  concluded  ;  Smith  v.  Webster  (')  or  contains  only  some  of 
the  terms  arrived  at:  Rishton  \.  Whatmorei^).  The  omis- 
sion of  the  vendor's  name  is  a  fatal  objection  :  Williams  v. 
Joi'dan  (*). 

[Bramwell,  L.  J.:  Upon  these  findings  it  must  be  taken 
that  the  defendant  was  the  vendor.] 

The  defendant  when  he  signed  the  receipt  did  not  intend 
to  authenticate  the  contract,  and  therefore  he  is  not  bound  : 
Caton  V.  Caton  (").  The  receipt  does  not  state  the  name  of 
the  defendant  as  vendor,  Yandenbergh  v.  Spooner  (') ;  and 
it  does  not  *contain  any  words  showing  that  the  de-  [453 
fendant  intended  to  enter  into  a  contract :  Eley  v.  Positive 

Q)  11  East,  142.  (*)  8  Ch.  D.,  467;  26  Eng.  Rep.,  430. 

(»)  6  II.  L.  C,  238  ;  27  L.  J.  (Ch.),  46.         (P)  6  Ch.  D.,  617;  23  Eng.  Rep.,  116. 
C»j  3  CIl  D.,  49  ;  17  Eng.  Rep.,  789.  («)  Law  Rep.,  2  H.  L.  C,  127. 

0)  Law  Rep.,  1  Ex.,  816. 
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Assurance  Co.  (*).  The  verdict  was  against  the  weight  of 
evidence,  and  cannot  be  upheld. 

Francis  Turner,  and  A,  O.  M,  Mclniyre,  for  the  plain- 
tiff:  There  wasa  valid  contract  within  the  Statute  of  rraiids, 
s.  4.  If  it  can  be  gathered  from  the  documents  that  a  con- 
tract had  been  entered  into,  even  a  refusal  in  writing  to  per- 
form it  may  be  a  sufficient  compliance  with  the  provisions 
of  the  statute :  Bailey  v.  Sweeting  (").  The  question  was 
whether  there  was  evidence  to  go  to  the  jury  that  the  defend- 
ant was  a  principal.  His  signature  to  the  receipt  is  evidence 
that  he  was  a  principal,  and  he  is  bound  by  the  conse- 
quences of  his  own  act.  Although  verbal  evidence  cannot 
be  admitted  to  discharge  a  person  whom  the  written  contract 
declares  to  be  liable,  yet  it  may  always  be  admitted  to 
charge  a  person  whose  liability  does  not  appear  upon  the 
face  of  the  contract :  Higgins  v.  Senior  (*) ;  Jones  v.  LitUe- 
dale  {*).  The  principle  of  Ridgway  v.  TFAarfoTi  Q  and  of 
Allen  V.  Bennet  (*),  ought  to  be  applied  to  the  present  case. 
In  Calder  v.  Dobell  (')  it  was  held  that  evidence  might  Be 
given  to  show  that  the  defendant  was  the  real  principal, 
although  he  had  declined  to  allow  his  name  to  aj)pear  in  the 
transaction  ;  ^nd. Southwell  v.  Bowditch {*)is  distinguishable 
because  it  appeared  upon  the  face  of  the  document  that  the 
defendant  was  acting  as  agent.  Baumann  v.  Ja7nes(^))& 
in  point,  and  Jones  v.  Victoiia  Oraving  Dock  Co.  (")  shows 
that,  provided  the  signature  be  affixed  for  authenticating 
the  document  it  is  immaterial  to  consider  why  it  has  been 
affixed. 

The  findings  of  the  jury  may  be  read  so  as  to  be  consist- 
ent, if  the  fourth  be  omitted,  and  then  the  defendant  is 
found  to  have  sold  as  principal,  or  at  least  to  have  repre- 
sented that  he  had  authority  to  sell  for  £310.  The  order  for 
a  new  trial  ought  to  have  been  discharged  by  the  Common 
Pleas  Division. 

Holl^  Q.C.,  replied.  Cur.  adv.  vtUt. 

May  14.  The  following  judgments  were  delivered  : 

Bramwell,  L.J.:     The  first  question  to  be  considered  is, 

whether  there  is  a  contract  valid  according  to  the  provisions 

of  the  Statute  of  Frauds,  s.  4.     I  think  that,  subject  to  the 

point  which  has  been  raised  as  to  the  omission  of  the  ven- 

(M  1  Ex.  D.,  88 ;  16  Eng.  R.,  644.     .  (»)  6  H.  L.  C,  288 ;  27  L.  J.  (CL),  46. 
n  9  C.  B.  (N.9.).  843;  30  L.  J.  (C.P.),    (•)  8  Tauntl  169. 
150.  C)   Law  Rep..  6  C.  P.,  486 


(»)  8  M.  A  W.,  884.  (8)  1  0.  P.  D.,  874;  17  Eog.  R.,  824. 

(*)  6  A.  A  E.,  486.  (»)  Law  Rep..  8  Ch.,  608. 

('0)  2  Q.  B.  D..  814;  21  Eng.  R,,  124. 
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dor's  name  from  the  agreement  signed  by  the  plaintiff  and 
the  receipt,  there  is  a  sufficient  memomndum,  and  it  ap- 
pears to  me  that  Ridgway  v.  Wharton  (*)  and  Baumann  v. 
James  (')  are  in  point,  and  are  decisive.  The  plaintiff  has 
signed  a  document  containing  all  the  terms  necessary  to 
constitute  a  binding  agreement,  so  that  if  he  committed  a 
breach  of  it  he  would  be  liable  to  an  action  for  damages,  or 
to  a  suit  for  specific  performance.  But  the  point  to  be  es- 
tablished by  the  plaintiff  is  that  the  defendant  has  bound 
himself,  and  a  receipt  was  put  in  evidence  signed  by  him, 
and  containing  the  name  of  the  plaintiff,  the  amount  of  the 
deposit,  and  some  description  of  the  land  sold.  The  receipt 
uses  also  the  word  *' purchase,"  which  must  mean  an  agree- 
ment to  purchase,  and  it  becomes  apparent  that  the  agree- 
ment alluded  to  is  the  agreement  signed  hj  the  plaintiff,  so 
soon  as  the  two  documents  are  placed  side  by  side.  The 
agreement  referred  to  may  be  identified  by  parol  evidence. 
The  facts  in  the  present  case  fall  within  the  principle  of 
Ridgway  v.  Wharton  Q.  With  reference  to  that  decision 
Page  Wood,  L.  J.,  in  naumann  v.  James  (*),  made  the  fol- 
lowing remarks  :  "  In  that  case  Mnstructions'  were  referred 
to.  Now,  instructions  might  be  either  by  parol  or  in  writing  ; 
but  it  was  held  tliat  it  might  be  shown  by  parol  evidence 
that  instructions  had  been  given  in  writing,  and  that  there 
had  been  no  other  instructions  than  the  written  document 
which  was  produced."  I  may  further  illustrate  my  view  bv 
putting  the  following  case:  suppose  that  A.  writes  to  tf. 
saying  that  he  will  give  £1,000  for  B.'s  estate,  and  at  the 
same  time  states  the  terms  in  detail,  and  suppose  that  B. 
simply  writes  back  in  return  "  I  accept  3'our  offer."  In  that 
case  there  may  be  an  identification  oE  the  documents  by 
parol  evidence,  and  it  may  be  shown  that  the  offer  alluded 
to  by  B.  is  that  made  by  A.  without  infringing  the  Statute 
of  Frauds,  s.  4,  which  requires  a  note  or  memorandum  in 
writing.  It  was  objected  that  the  defendant  was  *not  [455 
mentioned  as  vendor  in  either  the  agreement  signed  by  the 
plaintiff  or  the  receipt.  As  to  this  the  defendant  seems  to 
me  to  be  in  a  dilemma  upon  the  findings  of  the  jury,  and  we 
are  bound  to  take  them  as  conclusive  so  far  as  the  appeal 
from  the  judgment  of  Manisty,  J.,  is  concerned.  The  de- 
fendant either  was  or  was  not  the  vendor;  if  he  was,  he  has 
signed  the  receipt  in  his  own  name,  and  has  made  himself  a 
party  to  the  contract;  if  he  was  not,  the  jury  have  found 

(»)  6  H.  L.  C,  288;  27  L.  J.  (Ch.),  46.  («)  Law  Rep.,  3  Ch.,  508. 

(»)  Law  Rep.,  8  Ch.,  508,  at  p.  511. 
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that  lie  represented  himself  as  principal,  and  he  would  be 
liable  for  that  misrepresentation. 

As  to  the  question  whether  there  should  be  a  new  trial,  I 
am  of  opinion  that  we  cannot  mould  the  findings  and  enter 
judgment  for  the  defendant.  There  was  some  evidence  of 
"  lis  liability,  and  I  cannot  say  the  question  can  be  withdrawn 
from  the  consideration  of  the  jury.  It  is  quite  another  mat- 
ter whether  they  ought  to  find  in  the  plaintiffs  favor. 

I  think  that  both  appeals  must  be  dismissed. 

Baggallay,  L.J.:  lam  of  the  same  opinion.  It  is  im- 
possible to  hold  that  the  receipt  signed  by  the  defendant  is 
sufficient  if  taken  by  itself ;  it  does  not  mention  the  price, 
but  merely  states  that  the  sum  of  £31  is  '*a  deposit  on  the 
purchase  of  three  plots  of  land  ;"  it  does  not  state,  at  least 
in  express  terms,  who  are  the  vendor  and  the  vendee.  I 
agree  that,  subject  to  the  question  of  the  omission  of  the 
vendor's  name,  the  document  signed  by  the  plaintiff  would 
be  sufficient  to  charge  him.  Out  of  these  materials  can  a 
valid  memorandum  in  writing  be  framed?  I  think  it  can. 
The  true  principle  is  that  there  must  exist  a  writing  to  which 
the  document  signed  by  the  party  to  be  charged  can  refer, 
but  that  this  writing  may  be  identified  by  verbal  evidence. 
I  think  that  in  the  present  case  by  the  words  "  purchase  of 
three  plots  of  land  "  the  receipt  sufficiently  refers  to  the  doc- 
ument signed  by  the  plaintiff.  Therefore  the  contract  seems 
to  me  to  be  complete. 

As  to  the  appeal  from  the  order  for  a  new  trial,  I  need 
only  say  that  I  agree  with  the  Common  Pleas  Division  that 
the  findings  of  the  jury  upon  the  first  trial  were  unsatis- 
factory. 

TiiESiGER,  L.J.:  The  first  question  is  whether  there  is  a 
sufficient  reference  in  the  receipt  signed  by  the  defendant  to 
456]  allow  us  to  ^connect  it  with  the  document  signed  by 
the  plaintiff.  When  it  is  proposed  to  prove  the  existence 
of  a  contract  by  several  documents,  it  must  appear  upon  the 
face  of  the  instrument  signed  by  the  party  to  be  charged 
that  reference  is  made  to  another  document ;  and  this  omis- 
sion cannot  be  supplied  by  verbal  evidence.  If,  however, 
it  appears  from  the  instrument  itself  that  another  document 
is  referred  to,  that  document  may  be  identified  by  verbal 
evidence.  A  simple  illustration  of  this  rule  is  given  in  Hidg- 
way  V.  Wharton[^)\  there  "instructions"  were  referred  to; 
now  instructions  may  be  either  written  or  verbal ;  but  it  was 
held  that  parol  evidence  might  be  adduced  to  show  that  cer- 
tain instructions  in  writing  were  intended.     This  rule  of 

Q)  6  H.  L.  C,  238 ;  27  L.  J.  (Ch.),  46. 
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interpretation  is  merely  a  particular  application  of  the  doc- 
trine as  to  latent  ambiguity.  Although  parol  evidence  may 
be  given  to  identify  the  document  intended  to  be  referred 
to,  it  must  be  clear  that  the  words  of  the  document  signed 
by  the  party  to  be  charged  will  extend  to  the  document 
sought  to  be  identified.  In  the  present  case  the  difficulty  is 
whether  there  is  a  sufficient  reference  in  the  receipt  to  the 
document  signed  by  the  plaintiff.  This  document  is  some- 
what informal,  and  does  not  contain  such  language  as  we 
should  expect  a  lawyer  to  use  ;  nevertheless,  it  contains  all 
the  terms  necessary  to  create  a  valid  contract  except  the 
name  of  the  vendor;  and  the  receipt  contains  the  word 
**  purchase,"  which  must  refer  to  the  purchase  of  the  plots 
of  land  mentioned  in  the  document  signed  by  the  plaintiff ; 
if  we  read  the  two  instruments  together,  we  shall  not  be  un- 
duly straining  the  law  by  holding  that  the  two,  taken 
together,  form  a  complete  contract ;  our  decision  will  not  go 
beyond  the  decisions  in  Allen  v.  Bennet  (')  and  in  Baicmann 
V.  James  (').  If  the  two  documents  can  be  connected 
together,  the  objection  fails  that  no  vendor  is  named. 
These  documents  were  meant  to  be  exchanged  between  the 
parties ;  the  one  was  drawn  up  with  the  intention  that  it 
should  operate  a*a  complete  agreement;  the  other  contained 
an  acknowledgment  of  the  payment  of  the  deposit;  thejr 
were  respectively  signed  by  the  parties,  both  of  whom,  it 
must  be  taken  on  the  findings  of  the  jury,  intended  to  bind 
themselves  personally.  The  documents  were  meant  to  be 
read  *and  compared  with  one  another,  and  I  think  [457 
them  sufficient  to  constitute  a  contract. 

The  only  ground  remaining  to  be  considered  is  whether 
there  should  be  a  new  trial.  1  think  that  although  the  de- 
fendant was  an  estate  agent,  there  is  some  ground  for  say- 
ing that  he  intended  to  bind  himself  personally;  therefore 
we  cannot  say  that  the  findings  were  so  utterly  wrong  as  to 
enable  us  to  enter  judgment  for  him.  There  must  be  a  new 
trial. 

Appeals  dismissed. 

Solicitors  for  plaintiff :  Pater son^  Sons  &  Oarner. 
Solicitors  for  defendant :  Dod  &  Longstaffe, 

(>)  3  Taunt.,  167.  («)  Law  Rep.,  8  Ch.,  608. 

See  29  Eng.  R. ,  567  note.  In  the  case  of  a  society  formed  for  no 

Where  one  executed  a  lease  as  treas-  purpose  of  gain,  the  liability  of  mem- 

nrer  of  a  voluntary  association  without  l>ers  of  the  committee  for  a  debt  in- 

any  authority  from  his  associates,  he  curred  on  behalf  of  the  society,  resolves 

is  personally  liable  :   Bartholomoe   t>.  itself  into  a  question  of  agency,  or  au- 

Kaufmann,  47  N.  Y.  Super.  Ct.  R.,  552.  thority  given   by  each  of  them.     AU 

30  Eng.  Rep.  84   * 
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members  authorizing  any  oflBcer  of  the 
society  to  overdraw  upon  the  account 
of  the  society  at  its  bankers,  are  liable 
for  future  further  overdrafts  until  they 
revoke  such  authority.  Members,  also, 
who  have  notice  of  the  existence  of  an 
overdraft,  whether  by  the  appearance  in 
the  society's  accounts  of  a  charge  of 
interest  by  its  banker  or  otherwise,  and 
who  do  not  protest  or  actually  dissent, 
are  also  liable  :  English  Scottish,  etc., 
«.  Adcock,  7  Vict.  L.  Rep.  (Law),  157. 

Where  one  acts  as  agent  of  another 
in  the  execution  of  an  instrument  under 
seal,  and  does  not  mean  to  bind  himself 
personally,  he  must  execute  it  in  the 
name  of  his  principal,  and  state  the 
name  of  the  principal  only,  in  the  body 
of  the  instrument :  Therefore  it  was 
held,  that  a  bond  in  which  "  I  promise 
to  pay  to  the  order,  etc.,  witness  my 
hand  and  seal,  signed  by  H.  S.  L.  (seal) 
for  C,  president  of  a  company,"  im- 
posed a  personal  liability  upon  L. :  Bry- 
son  V.  Lucas,  84  N.  C,  680. 

Where  a  private  agent  does  not  at- 
tempt in  a  sealed  instrument  to  bind 
his  principal  and  in  terms  imposes  the 
obligation  on  himself,  the  rule  is,  that 
he  incurs  by  such  act  a  personal  liabil- 
ity, although  he  describes  himself  as 
agent. 

The  obligatory  clause  of  a  bond 
bound  the  defendants,  trustees,  etc.,  of 
a  church,  their  successors  and  assigns, 
to  pay  to  the  plaintiff  a  certain  sum,  to 
which  payment  the  obligors  bound 
themselves  and  each  of  them,  their 
heirs,  executors  and  administrators, 
jointly  and  severally,  the  condition 
being  that  said  obligors,  "  trustees  as 
aforesaid,  their  successors  and  as- 
signs," should  pay,  etc.  Held,  that  this 
was  the  personal  bond  of  the  individuals 
named,  and  not  of  the  corporation: 
Dayton  v.  Warue,  43  N.  J.  L.  R.,  659. 

Upon  a  joint  and  several  promissory 
note  by  the  directors  of  a  mining  com- 
pany, •*  for  value  received  on  account 
of  the  company,"  not  describing  them- 
selves as  directors  of  the  company, 
such  directors  are  personally  liable: 
McMulIen  v.  O'Connor,  5  Wyatt,  Webb 
&  A'Beckett  (Law),  200. 

One  who  signs  a  contract,  affixing  the 
word  "agent"  to  his  signature,  the 
contract  not  disclosing  any  other  per- 
son as  principal,  is  prima  facie  liable 
upon  it ;  but  he  may  relieve  himself  by 
proof  that  he  acted  for  and  intended 


to  bind  another,  for  whom  he  was 
agent,  and  that  when  the  con  tract 
was.  executed  it  was  so  understood 
and  intended  between  him  and  the 
other  party,  followed  and  applied.  An 
agent  intrusted  with  personal  property 
to  sell,  may  give  out  to  whom  he  offers 
it  a  reasonable  opportunity  to  try  tlie 
articles,  and  make  a  contract  to  take 
effect  as  a  sale  if  it  prove  satisfactory  : 
Deering  v.  Thom,  12  Nortli western 
Rep'r,  350,  approving  Bingham  c.  Stew- 
art. 13  Minn.,  106, 14  id.,  214,  and  Pratt 
V.  Beaupre,  13  id.,  187. 

On  a  bill  of  exchange  addressed  "  To 
the  President  Midland  Railway  of  Can- 
ada, accepted,"  "  For  the  Midland  Rail- 
way of  Canada,  accepted ;  H.  Read, 
Secretary,  Geo.  A.  Cox,  President," 
they  being  such,  the  acceptors  by  a  di- 
vided court  were  held  personallv  liable : 
Madden  «.  Cox,  5  U.  C.  App.  R,  473, 
affirming  44  U.  C.  Q.  B.,  542. 

A  lease,  under  seal,  to  "  Thomas 
Laidler,  President,  and  others,  direp- 
tors,  being  the  board  of  managers  of 
the  Garretsville  Agricultural  Society 
and  Farmers*  Club,  of  the  town,  county 
and  State  aforesaid,  of  the  second  part, 
witnesseth,"  aifCL  signed  by  the  said 
Laidler  and  others,  without  any  addi- 
tion to  their  names,  is.  on  its  face,  the 
contract  of  the  individuals  signing  it, 
and  not  of  the  Garre'tsville  Agricultural 
Society  and  Farmers'  Club ;  though 
the  circumstances  attending  the  execu- 
tion may  show  it  to  be  the  contract  of 
the  association,  when  the  persons  sign- 
ing it  would  not  be  liable  individually' 
Whitford  v.  Laidler,  25  Hun,  136. 

A  draft  began  :  "  Mr.  Adam.  Simon, 
Executor,  will  please  pay,"  etc.,  and 
concluded  ad  follows  :  **  and  charge  the 
amount  against  me  and  of  my  mother's 
estate,"  and  was  accepted  by  writing 
across  its  face,  "Accept.  Adam  Siniou, 
Executor."  Held,  that  the  acceptor  was 
liable  in  his  capacity  as  executor  only: 
Schmittler  t).  Simon,  25  Hun,  76. 

A  note,  whereby  '*  we  promise  to  pay 
as  trustees  of  Corinth  Lodge,  No.  683  F. 
and  A.  M. ,  to  D.  or  bearer,  one  hundred 
and  twenty -five  dollars,"  and  signed 
by  individuals,  without  any  addition  or 
proof  that  they  were  trustees  and  an- 
thorized  as  such  to  make  the  note,  and 
received  no  part  of  the  proceeds,  is  no( 
the  note  of  such  individuals,  and  they 
are  Hot  personally  liable  thereon : 
Stearns  v.  Allen,  25  Hun,  558. 
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A  school  committee  agreed  in  writing 
to  pay  a  teacher  of  a  free  school  the  sum 
of  thirty  dollars  per  month,  and  the 
teacher  brought  an  action  in  a  justice's 
court  against  the  committee  to  recover 
the  same  :  Held,  school  committeemen 
are  public  officers,  and  not  personally 
liable  on  contracts  made  in  the  line  of 
their  duty;  nor  will  this  action  lie 
against  them  in  their  corporate  capa- 
city: Robinson  v.  Howard,  84  N.  C, 
151. 

A  draft,  *;The  First  National  Bank 
of  Alexandria,  Virginia,  pay  to  the  or- 
der of  A. ,  seven  thousand  dollars. 
W,  G.  Williams,  Vice  President, 
A.  E.  Aistrop,  Sec'y," 
in  the  hands  of  the  party  for  whom  it 
was  originally  intended,  may  be  shown 
to  be  the  draft  of  a  humane  association 
of  which  the  signers  are  president  and 
secretary :  Metcalf  v.  Williams,  1  U.  S. 
Supr.  Ct.  Reporter,  176. 

In  Illinois,  a  note,  whereby  "We  the 
trustees  of,"  etc.,  promise  to  pay, 
signed  by  several  persons  with  the 
words  "Trustees  of,"  etc.,  is  binding 
upon  the  corporation  of  which  they  are 
trustees,  and  not  upon  them  [)ersonal]y : 
Newmarket,  etc.,  v.  Gillet,  100  Ills., 
254. 

The  owner  of  goods  is  entitled  to  re- 
cover from  a  broker  who,  upon  the  em- 
ployment -of  his  factor,  has  sold  his 
goods,  such  proceeds  of  the  sale  as  the 
broker,  at  the  time  of  being  notified  of 
the  principal's  ownership,  still  retains 
iu  his  hands,  subject  to  such  equities 
as  existed  between  the  factor  and  the 
broker :  Wright  v.  Cabot,  47  N.  Y. 
Super.  Ct.  R.,  229. 

If  one  deals  bona  fide  with  an  agent 
as  owner,  without  knowledge  of  his 
agency,  he  may  set  off  any  claim  he 
may  have  against  the  agent  in  answer 
to  the  demand  of  the  principal:  Frame 
T.  William  Penn,  etc..,  97  Penn.  St.  R., 
309.  13  Lane.  Bar,  169. 

The  contracts  of  trustees,  though  for 
the  benefit  of  the  trust  estate,  impose 
upon  them  a  personal  liability  only  in 
the  absence  of  statutory  provisions  to 
the  contrary  :  but,  when  the  trustee  is 
also  one  of  the  beneficiaries  of  the  trust 
estate,  the  person  who  has  rendered 
services  for  the  estate  at  his  instance, 
and  has  obtained  a  judgment  at  law 
against  him,  with  an  execution  thereon 
returned   unsatisfied,  may,  by  bill  in 


equity,  reach  and  subject  his  interest 
in  the  trust  estate. 

The  principle  is  well  settled  t]iat  a 
trustee  may  make  necessary  repairs, 
and  should  always  be  reimbursed  for 
the  cost  of  necessary  improvements, 
rendering  permanent  benefit  to  the 
trust  estate,  unless  prohibited,  either 
expressly  or  by  clear  implication,  by 
the  terms  of  the  instrument  creating 
the  trust ;  but  when  a  testamentary 
trustee,  being  the  testator's  widow,  is 
authorized  and  directed  to  keep  his 
estate  together  in  her  possession,  and 
to  apply  the  rents  and  profits  to  the 
support  of  herself  and  children  until 
the  youngest  attains  its  majority,  with 
power  to  sell  and  reinvest  in  other 
property,  she  has  no  power  to  erect 
permanent  improvements  on  a  vacant 
lot  to  the  extent  of  four  times  its  value  : 
Dickinson  v,  Conniff,  65  Ala.,  581. 

A  sale  of  goods  to  a  trustee  on  his 
individual  credit,  the  seller  not  know- 
ing of  the  trust,  but  the.  goods  being, 
in  fact,  bought  and  used  for  the  trust 
estate,  and  being  suitable  and  neces- 
sary therefor,  and  the  trustee,  as  such, 
afterwards  having  given  his  negotiable 
note  for  the  unpaid  balance  of  the 
price,  and  the  complainant  having  pur- 
chased the  note,  the  complainant  is  the 
owner  of  the  balance  of  the  account 
represented  by  the  note,  and  is  a  cred- 
itor of  the  trust  estate.  The  trustee, 
taking  up  the  trust  note  by  the  substi- 
tution of  his  own  individually,  with  a 
note  on  a  third  person  given  for  rent, 
as  collateral  security,  and  afterwards 
collecting  the  rent  and  using  it  for  the 
benefit  of  the  trust  estate,  and  both 
himself  and  the  maker  of  the  collateral 
note  being  insolvent,  the  trust  estate  is 
liable  to  the  complainant  in  equity  for 
the  value  of  the  rent  so  collected,  or  so 
much  thereof  as  may  be  necessary  to 
pay  the  trust  note  so  taken  up.  The 
note  of  the  third  person  for  rent  having 
been  turned  over  by  the  trustee  and  re- 
ceived by  the  complainant  as  collateral 
security,  also,  for  an  account  partly 
made  and  partly  to  be  made,  by  the 
trustee  as  an  individual,  with  the  com- 
plainant, for  supplies  suitable  and 
necessary  for  the  trust  estate,  the  same 
rule  applies  in  respect  to  said  account 
as  the  rule  above  announced  with  ref- 
erence to  the  trust  note.  The  com- 
plainant can  proceed  in  equity  against 
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the  trust  estate  for  the  amoant  of  the 
accoant  as  well  as  for  the  amoant  of 
the  note :  Kupferman  d.  McGehee,  68 
Gh.,  250. 

An  administrator,  who  is  also  a  ten- 
ant in  common  with  his  children,  may, 
during  the  minority  of  his  children, 
borrow  money  on  the  security  of  the 
property  in  order  to  make'  improvmenta 
thereon,  and  will  be  allowed  for  the 
amount  of  benefit  to  the  land  by  the 
expenditure  :  Droop  v.  Colonial  Bank, 
7  Vict.  L.  R.  (Eq.),  71. 

While,  as  a  general  rule,  a  receiver 
will  not  be  permitted  to  lay  out  more 
than  a  small  sum  at  his  own  discretion 
In  the  preservation  or  improvement  of 
the  property  under  his  charge,  but 
should  in  all  cases  where  it  is  practi- 
cable or  the  circumstances  of  the  case 
will  permit,  before  involving  the  estate 
in  expense,  apply  to  the  court  for  au- 
thority for  so  doing.  This  general  rule 
should  not  be  so  rigidly  enforced  as  to 
work  wrong  and  injustice,  where  the 
receiver  has  acted  in  good  faith  and  un- 
der such  circumstances  as  will  enable 
the  court  to  see  that  if  previous  au- 
thority had  been  applied  for,  it  would 
have  been  granted. 

Where  a  receiver,  without  orders 
from  the  court,  paid  insurance  and  other 
items  which  the  court  would  have  al- 
lowed, the  court  allowed  him  for  such 
payments :  Brown  c.  Hazelhurst,  54 
Md..26. 

The  late  S.,in  his  lifetime,  "ordered 
plaintilT  to  put  stone  steps  to  a  resi- 
dence, also  general  repairs  to  the  house 
and  front  gate,  new  kitchen  range,  and 
also  all  general  repairs  to  the  house  ;  in 
fact,  all  that  Mrs.  S.,  who  was  present, 
required." 

The  agent  of  the  executors,  without 
communicating  with  them,  told  plain- 
tiff that  some  of  the  work  was  of  im- 
mediate necessity,  and  must  be  done  ; 
and  afterwards,  having  seen  the  execu- 
tors, he  told  plaintiff  '*  to  complete  the 
work  as  originally  directed  by  S." 
Work  was  done  under  tbese  various 
directions  to  the  value  of  £622,  and  was 
approved  of  by  the  executors.  Other 
work  was  also  done,  in  another  place, 
which  could  not  be  regarded  as  done 
*'as  originally  directed  by  S."  The 
executors  paid  on  account  of  a  general 
bill  a  larger  sum  than  was  sufficient  to 
cover  the  items  which  could  7wt  be  re- 
garded as  done  as  originally  directed 


by  S.  Plaintiff  sued  the  executors  per- 
sonally, and  not  in  their  character  of 
executors,  and  obtained  a  verdict. 

On  motion,  made  under  leave  re- 
served for  a  nonsuit,  held,  by  the  court, 
Molesworth,  J.,  doubting,  but  not  dif- 
fering from  the  judgment,  that  the 
defendants'  were  not  liable  as  execu- 
tors, there  having  been  no  new  consid- 
eration for  any  fresh  contract  with  the 
executors,  and  no  evidence  whatsoever 
to  go  to  the  jury  of  a  contract  between 
them  and  the  plaintiff  by  which  they 
ever  intended  to  render  themselves  per- 
sonally liable  :  Cutler  v.  Barber,  1  Wy- 
att  &  Webb,  Vict.  (Law),  128. 

No  expenses  incurred  by  a  cestui  que 
trust  of  a  fund  for  life,  nor  debts  con- 
tracted for  or  by  him,  nor  penalties  re- 
sulting from  his  acts,  can  be  paid  oat 
of  income  after  his  death,  even  though 
the  persons  upon  whom  the  trust  estate 
devolved  were  his  own  children,  claim- 
ing not  through  him,  but  under  the 
provisions  of  the  trust. 

As  to  expenses  of  filing  account, 
counsel  fees,  copying  account,  and 
moneys  advanced  by  trustee  to  pay 
funeral  expenses:  Buckingham's  Es- 
tate, 12  Phila.  Rep.,  105. 

It  is  a  general  principle  that  a  trust 
estate  must  bear  the  necessary  expense 
of  its  administration. 

One  jointly  interested  with  others  in 
a  TX)mmon  fund,  and  who  in  good  faith 
maintains  the  necessary  litigation  to 
save  it  from  waste  and  destruction  and 
secure  its  proper  application,  is  enli- 
,tled  in  equity  to  reimbursement  of  costs 
as  between  solicitor  and  client,  either 
out  of  the  fund  itself,  or  by  propor- 
tional contribution  from  those  who  re- 
ceive the  benefit  of  the  litigation. 

Where  a  large  number  of  bonds 
issued  by  a  corporation  are  secured  by 
a  trust  fund  which  is  being  wasted  and 
misapplied  by  the  trustees,  or  which 
they  refuse  or  neglect  to  apply  to  the 
payment  of  the  bonds,  a  holder  of  a 
portion  of  such  bonds,  who  in  good 
faith  files  a  bill  to  secure  the  due  appli- 
cation of  the  fund  and  succeeds  in  bring- 
ing it  under  the  control  of  the  court, 
for  the  common  benefit  of  the  bond- 
holders, is  entitled  to  have  his  costs, 
counsel  fees,  and  necessary  expenses  of 
the  litigation — that  is  to  say,  his  costs 
as  between  solicitor  and  client — paid 
out  of  the  fund  before  its  distribution. 

Such  a  complainant,  however,  is  not 
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entitled  to  an  allowance  for  his  private 
expenses,  sach  as  travelling  fares  and 
hotel  bills,  nor  for  his  own  time  or  per- 
sonal services. 

The  practice  of  allowing  large  and 
extravagant  counsel  fees,  and  commis- 
sions to  trustees,  complainants,  and  re- 
ceivers and  their  counsel,  to  be  paid 
out  of  trust  funds  under  the  control  of 
the  court,  commented  on  and  disap- 
proved: Trustees  of  the  Internal  Im- 
provement Fund  of  Florida  v.  Green- 
ough,  14  Cent.  L.  J.,  469. 

On  a  blank  indorsement  of  a  note, 
oral  evidence  that  the  indorser  should 
not  be  liable  on  the  note  is  inadmis- 
sible :  Martin  v.  Cole,  7  Cinn.  L.  Bull., 
169,  1  U.  S.  Sup.  Court  Repr.,  212,  8 
Morr.  Trans.,  17. 

An  accommodation  indorser  cannot 
set  up,  in  a  suit  against  him  by  his  in- 
dorsee, that  there  was  an  agreement 
between  them,  at  the  time  of  putting 
their  names  on  the  paper,  that  such  in- 
dorsement should  constitute  a  joint  and 
not  a  sncces-sive  liability  :  Johnson  v. 
Ramsay,  4;i  N.  J.  L.,  279. 

As  to  the  sufficiency  of  a  memoranda 
to  satisfy  the  statute  of  frauds,  see  25 
Eng.  R.,  432  note. 

A  contract  for  the  sale  of  lands  must 
be  certain  and  complete  in  itself,  or 
capable  of  being  made  certain  by  refer- 
ence to  other  writings  which  are  desig- 
nated in  it.  It  cannot  be  supplemented 
by  parol  evidence  to  identify  the  sub- 
ject-matter of  the  contract. 

Where  an  agent  of  the  defendant  by 
his  authority  wrote  to  the  plaintiff, 
offering  to  purchase  "  your  interest  in 
the  real  and  personal  estate,"  held,  that 
parol  evidence  could  not  properly  be 
admitted  to  prove  that  plaintiff  and  de- 
fendant were  brother  and  sister,  and 
that  the  estate  referred  to  was  the  es- 
tate of  their  father  who  has  died  in- 
testate, and  that  without  explanation 
there  was  no  identification  of  the  sub- 
ject-matter of  the  contract :  Dickinson 
«.  Rawson,  12  N.  Y.  Week.  Dig.,  564 ; 
8.  C,  mere  memorandum,  25  Ilun,  60. 

A  contract  cannot  be  said  to  be  in 
writing,  within  the  meaning  of  the 
statute  of  frauds,  unless  the  parties,  as 
well  as  its  entire  terms,  can  be  gath- 
ered from  the  instrument,  or  from  some 
other  written  instrument  referred  to 
therein,  without  the  aid  of  parol  testi- 
mony :  Marion  County  v.  Shipley,  14 
Cent.  L.  J.,  112. 


To  satisfy  the  statute  of  frauds,  a 
memorandum  of  a  contract  for  the  sale 
of  realty  must  be  such  as  to  enable  the 
court  to  declare  the  meaning  of  the 
parties,  and  to  identify  the  property 
without  having  recourse  to  oral  testi- 
mony. Scarrltt  v.  St.  Johns,  etc.,  7 
Mo.  App.,  174. 

Where  such  a  contract  is  contained 
in  several  papers,  oral  testimony  is  in- 
admissible to  show  what  papers  are 
referred  to :  this  must  appear  from  the 
face  of  the  document  itself:  Scarritt  v. 
St.  Johns,  etc.,  7  Mo.  App.,  174. 

A  written  memorandum  of  agreement 
is  not  sufficient  within  the  meaning 
of  g  6,  ch.  43,  of  the  Statute  of  Frauds 
and  Perjuries,  which  is  merely  a  piece 
of  paper  containing  the  date  thereof, 
the  name  of  the  place  where  written, 
the  names  of  certain  parties  and  figures, 
and  signed  by  the  party  intended  to  be 
charged  thereby. 

While  the  form  of  the  memorandum 
is  not  material,  it  must  state  the  con- 
tract with  reasonable  certainty,  so  that 
the  substance  can  be  made  to  appear  and 
be  understood  from  the  writing  itself, 
or  by  direct  reference  to  some  extrinsic 
instrument  or  writing,  without  having 
recourse  to  parol  proof  :  Reid  v.  Ken- 
worthy,  25Kans.,  701. 

An  order  made  by  a  board  of  county 
commissioners  offering  bounty  to  vol- 
unteers for  the  military  service  of  the 
United  States,  does  not,  within  the 
meaning  of  the  statute,  amount  to  a 
*•  contract  in  writing  :'*  Marion  County 
V.  Shipley,  14  Cent.  L.  J.,  112. 

A  contract  for  sale  of  land  entered 
into  by  an  auctioneer,  ''on  account  of 
the  vendor,"  and  *'as  agent  for  the 
vendor,"  but  not  naming  tlie  vendor,  is 
void  under  the  statute  of  frauds.  But 
where  the  vendor  signed  replies  to^ 
requisitions  on  title  referring  to  such 
contract,  held,  that  there  was  then 
a  sufficient  signature  under  the  stat- 
ute :  Buxton  v.  Bellin,  3  Vict.  L.  R. 
(Eq.),  243. 

The  defendant  purchased  at  an  auc- 
tion certain  lots  of  maize,  the  prop- 
erty of  the  plaintiffs,  the  bulk  of  which 
was  in  store.  In  an  action  for  not  re- 
moving the  maize  within  the  time  meu- 
tione<l  in  the  conditions  of  sale,  and  to 
recover  the  loss  upon  a  resale,  the 
plaintiffs  and  the  auctioneer  deposed 
that  the  sale  was  by  sample,  and  it  ap- 
peared that  samples  had  been  exhibited 
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at  the  auction,  but  the  entry  in  the 
auctioneer's  book  of  sales  to  the  de- 
fendant omitted  to  state  that  the  sale 
was  by  sample.  Held,  that  the  sale 
having  been  in  fact  by  sample,  the  en- 
try in  the  auctioneer's  book  omitted  a 
material  term  of  the  contract,  in  not 
stating  that  the  sale  was  by  sample, 
and  therefore  was  not  a  sufficient  mem- 
orandum of  the  contract  under  the 
statute  of  frauds. 

The  plaintiffs  having  subsequently 
to  the  auction,  furnish^  the  defendant 
with  an  invoice  of  the  lots  sold,  stating 
-the  quantities,  prices  and  places  where 
stored,  accompanied  by  a  letter  refer- 
ring to  such  invoice,  and  requesting 
payment,  the  defendant  replied  by  a 
letter  signed  by  him,  in  which  he  ac- 
knowledged the  receipt  of  the  invoice, 
and  offered  to  accept  the  plaintiff's 
draft  at  three  months  for  the  amount, 
and  to  give  them  a  lien  on  the  goods 
in  the  meantime:  Held,  that  the  let- 
ters were  affected  with  the  same  in- 
firmity as  the  entry  in  the  auctioneer's 
book,  and  did  not  constitute  a  sufficient 
memorandum  of  the  contract  under  the 
statute  of  frauds :  M'MuUen  v.  Hel- 
berg.  L.  R.,  6Ir.,463. 

At  a  sale  by  auction,  the  auctioneer 
had  a  book  in  which  were  entered  the 
conditions  of  sale.  Under  these  the 
auctioneer's  name  was  written  by  him- 
self ;  and  underneath  were  columns  in 
which  were  entered  the  lots,  the  buy- 
ers, and  the  prices  paid.  R.,  a  buyer, 
bought  several  consecutive  lots.  In 
the  line  of  the  first  lot  bought  by  him 
was  entered  his  name,  "  Ross,"  in  the 
proper  column  ;  but  in  the  lines  of  the 
next  succeeding  lots  bought  by  him 
was  entered  only  "Do."  in  the  proper 
column.  On  a  rule  nud  to  enter  a  non- 
suit, on  the  grouhd  that  the  signature 
by  entry  of  **  Do."  underneath  the  name 
*•  Ross,"  in  the  column  of  buyers,  was 
not  a  sufficient  signature  under  the 
statute  of  frauds  to  bind  the  buyer  as 
to  the  lots  signed  "Do."  Held,  that 
the  signature  was  insufficient :  Wil- 
liams V.  Ross,  2  Wyatt  &  Webb's  (Vict.) 
Law,  28r>. 

See  also  Shiel  v.  Colonial  Bank,  1 
Vict.  R.  (Eq.);40. 

An  auctioneer  employed  his  clerk  at 
a  Siilo  by  auction  to  act  as  amanuensis, 
by  writing  down  in  the  sales  book  the 


nkme  of  each  person  to  whom  the  lots 
were  respectively  knocked  down. 

Held,  that,  in  order  to  comply  with 
the  17th  section  of  the  "statute  of 
frauds,"  the  name  of  each  purchaser 
should  be  called  out  by  the  clerk  be- 
fore making  the  entry  of  the  name  in 
the  sales  book  :  Moss  v.  Cohen,  3  Vict. 
B.  (Law),  205. 

A  purchaser  at  auction  may,  at  any 
time  after  the  land  has  been  knocked 
down  to  him  but  before  the  auctioneer 
has  signed  the  purchaser's  name  to  the 
contract  of  sale,  revoke  the  auctioneer's 
authority  to  sign  the  contract  as  his 
agent :  Eckroyd  v,  Davis,  3  Victorian 
R.  (Law),  228. 

An  agreement  annexed  to  conditions 
of  sale,  at  a  sale  by  auction,  to  which 
D.  (an  illiterate  person)  had  put  his 
mark,  stating  that  D.  had  purchased 
from  S.,  the  vendor,  for  the  sum  of 
£250,  the  premises  mentioned  in  the 
annexed  particulars,  subject  to  the  con- 
ditions of  sale,  is  a  good  memorandum 
in  writing  within  the  4th  section  of  the 
Statute  of  Frauds. 

A  receipt  given  by  the  auctioneer's 
clerk  to  D.,  three  days  after  the  auc- 
tion, and  signed  by  the  clerk,  acknowl- 
edging payment  of  part  of  the  pur- 
chase-money, for  *'  lot  four  (4),  Mr.  John 
Stafford's  property,"  is  not  such  a  mem- 
orandum in  writing  as  would  bind  the 
vendor  within  section  4  of  the  statnte. 

Semble,  that  the  name  of  the  anc- 
tioner  printed  on  the  back  of  the  partic- 
ulars and  conditions  of  sale,  is  sufficient 
to  bind  the  vendor :  Dyas  v.  Stafford, 
L.  R.,  7Ir.,590. 

At  a  sale  by  auction,  where  the  auc- 
tioneer's clerk  writes  the  names  of  tbe 
purchasers  for  them  in  the  auctioneer's 
book,  the  purchaser  Is  not  bound,  in  the 
absence  of  evidence,  that  he  knew  of 
this  mode  of  proceeding,  and  by  acqui- 
escence authorized  the  clerk  to  write 
his  name  for  him  :  Hill  v,  Willis,  6 
Vict.  L.  R.  (Law),  193. 

A  broker's  note  or  memorandum  of 
sale  of  goods,  containing  the  names  of 
the  vendor  and  vendee,  and  the  terms 
of  sale,  and  delivered  to  both  partuM, 
makes  a  valid  contract  of  sale  within 
the  statute  of  frauds.  What  is  suffi- 
cient evidence  of  the  (Ulitery  of  surh 
a  memorandum?  Newbery  «.  Wall, 
84N.  Y.,576. 
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[6  Common  Pleas  Division,  1.] 
Nov.  26,  1879. 

*BuRKE  V.  The  South  Eastern  Railway  Company.    [1 

Railway  Company — Continental  Ticket — Book  of  Coupons — Condition  inside — 

Notice  of. 

Outside  the  cover  of  a  paper  book  of  coupons  forming  a  railway  ticket,  issued  to 
the  plaintiflT  by  the  defendaDts,  was  printea  the  name  of  their  railway,  the  words 
"  Cheap  return  ticket,  London  to  Paris  and  back,  Second  class,"  and  a  statement  of 
the  period  and  journey  for  which  the  ticket  was  available,  but  no  reference  to  the 
inside  of  the  cover.  On  the  inside,  and  apparent  on  turning  the  leaf,  was  a  condi- 
tion limiting  the  rcBponsibility  of  the  defendants  to  their  own  trains. 

The  plaintiff  having  been  injured  while  travelling  by  virtue  of  the  ticket,  in  a 
French  train,  sued  the  defendants.  They  set  up  the  condition.  The  plaintiff  had 
not  read  and  did  not  know  of  it. 

The  jury  were  directed  that  if  it  was  brought  to  his  notice  it  would  afford  a 
defence,  and,  on  being  asked  the  question,  suggested  in  Parker  v.  Sufuth  Eastern  Ry. 
Co.  (2  C.  P.  D..  416 ;  21  Eng.  R.,  349),  whether  what  was  done  by  the  company  was 
reasonably  sufficient  to  bring  the  condition  to  the  notice  of  the  plaintiff,  answered 
that  it  was  not,  and  found  a  verdict  in  his  favor.     He  moved  for  judgment. 

Held,  distinguishing  Henderson  v.  Stevenson  (L.  R.,  2  H.  L.  (Sc),  470),  that  the 
whole  book  was  the  contract  accepted  by  the  plaintiff,  and  that  he,  therefore,  could 
not  reject  the  condition  which  was  one  of  its  terms,  and  that  judgment  should  be 
entered  for  the  defendants.  • 

Motion  for  judgment. 

Action  to  recover  damages  for  personal  injury  caused  to 
the  plaintiff  through  the  negligence  of  the  defendants. 

*The  trial  took  place  before  Cockburn,  C.J.,  and  a  [2 
jury,  when  it  appeared  that  the  plaintiff  had  taken  from  the 
defendants  an  ordinary  cheap  return  ticket  consisting  of  a 
small  paper  book  with  eight  leaves.  On  the  cover,  or  outer 
leaf,  which  formed  the  first  page,  was  printed  tthe  number  of 
the  ticket,  and  the  words,  ''South  Eastern  Railway  Cheap 
return  ticket.  London  to  Paris  and  back.  Second  class. 
Available  by  night  service  only.  This  ticket  is  available 
for  14  days,  including  the  day  of  issue  and  expiry.     Exam- 

le.    A  ticket  issued  on  the  1st  of  the  month  will  be  availa- 

le  for  the  return  journey  up  to  and  including  the  14th. 


Available  for  the  return  journey  by  the  South  Eastern  or 
London,  Chatham  and  Dover  Railways."  Inside  the  cover, 
that  is  to  say,  on  the  second  page,  statements  were  printed 
that  **  The  cover  without  the  coupons  or  the  coupons  with- 
out the  cover  are  of  no  value,"  and  that  "Each  company 
incurs  no  responsibility  of  any  kind  beyond  what  arises  in 
connection  with  its  own  trains  and  boats,  in  consequence  of 
passengers  being  'booked'  to  travel  over  the  railways  of 
other  companies  .  .  .  ."  The  inside  leaves  were  coupons, 
each  of  which  was  to  be  given  up  at  a  different  stage  of  the 


( 


672  COMMON  PLEAS  DIYISION.  [Vol.  Y. 

1879  Burke  y.  South  Eastern  Rkilway  Co. 

journey.  The  plaintiflE  while  travelling  under  this  ticket  on 
a  railway  in  France  was  injured  through  the  negligence  of 
the  raijway  servants.  He  brought  this  action  against  the 
defendants,  and  gave  evidence  to  the  effect  that,  although 
he  had  often  made  the  same  ioumey  with  similar  tickets, 
he  had  never  read  and  did  not  know  of  the  condition. 

The  defendants  did  not  dispute  the  truth  of  his  statement, 
but  relied  on  the  condition. 

The  learned  judge  directed  the  jury,  that  if  it  was  brought 
to  his  notice  it  would  be  a  defence,  and  adopting  a  form  of 
question  suggested  by  the  Court  of  Appeal  in  PaTker  v. 
South  Eastern  Railway  Co.  (*),  asked  the  ]ury  whether  what 
was  done  by  the  company  was  reasonably  sufficient  to  bring 
the  condition  to  the  notice  of  the  plaintiff.  The  jury  found 
that  it  was  notj  and  gave  their  verdict  for  him  with  £250 
damages. 

Mclntyre^  Q.C.  {Barnard^  with  him),  for  the  plaintiff: 
On  the  finding  of  the  jury  the  plaintiff  is  entitled  to  judg- 
3]  ment.  "Henderson  v.  Stevenson  (•)  is  in  point.  There 
was  in  that  case  a  contract  on  the  face  of  a  ticket,  with  no 
reference  to  a  condition  on  the  back,  and  the  House  of  Lords 
held  that  the  passenger  who  had  not  looked  at  the  back  was 
not  bound  by  the  condition.  The  judgment  of  Lord  Cairns, 
C.  ("),  is  conclusive  in  favor  of  the  present  plaintiff. 

[Lord  Coleridge,  C.J.:  I  thought  that  I  followed  Een- 
derson  v.  Stevenson  (")  in  Parker  v.  SovtJi  Eastern  By.  Co.(*), 
but  that  case  was  overruled  by  the  Court  of  Appeal,  where 
Bramwell,  L.  J.,  gave  a  judgment,  based  on  reasoning  which 
seems  to  me  unanswerable,  in  favor  of  the  defendants.] 

The  condition  must  be  brought  to  the  traveller's  notice. 
The  Lord  Justice  agrees  that  if  the  question  whether  the 
plaintiff  oUght  to  have  read  the  condition  is  oujb  of  fact  it 
should  be  left  to  the  jury,  but  no  doubt  suggests  that  it  is  a 
question  of  law.  In  Parker  v.  South  Eastern  Ry.  Co.  0 
the  words  "  See  back"  were  on  the  face  of  the  tickeyt.  Here, 
however,  there  was  nothing  to  call  the  attention  of  the  plain- 
tiff to  the  condition  on  the  inside  of  the  cover.  He  did  not 
read  it  and  "was  certainly  under  no  obligation  to  read  the 
ticket,  but  was  entitled  to  leave  it  unread  if  he  pleased": 
see  per  Mellish,  L.  J.,  at  p.  423.  The  contract  was  that  he 
was  to  be  carried  to  Paris  and  back  and  to  deliver  the  cou- 
pons at  the  different  stages  of  the  journey. 

[LiNDLEY,  J.:    Harris  v.  Or  eat  Western  Ry.  Co.  (')  was 

0)  2  C.  p.  D.,  416 ;  21  Eng.  R.,  849.  (*)  1  C.  P.  D.,  618 ;  2  C.  P.  D.,  416,  ftt 

(«)  Law  Rep.,  2  li.  L.  (Sc),  470.  p.  426 ;  21  En^.  R.,  349. 

(»)  Law  Rep.,  2  H.  L,  (Sc),  at  p.  475.  (')  1  Q.  B.  D.,  616  ;  17  Eng.  R,  156. 
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a  conteraporaneous  case,  bat  decided  contrary  to  Parkefs 
Case  (^). 

LoKD  Coleridge,  C.J.:  Both  the  Queen's  Bench. Divi- 
sion in  the  one  case  and  the  Court  of  Appeal  in  the  other, 
while  admitting  the  authority  of  Henderson  v.  Stevenson  ('), 
distinguish  it  for  various  reasons.] 

If  governs  the  present  case. 

Sir  H.  Giffard,  S.G.  (A.  M.  B,  Bremner,  with  him),  for 
the  defendants,  was  not  heard. 

Lord  Coleridge,  C.  J.,  after  stating  the  case  and  the  terms 
of  the  ticket,  continued :  The  defendants  say  that  the  injury 
*complained  of  having  happened  in  France,  and  beyond  [4 
the  limits  of  their  own  line,  they  are  not  responsible.  Pri- 
via  facie  that  would  be  a  complete  answer  to  the  action,  but 
the  Lord  Chief  Justice,  who  tried  the  case,  having  before 
him  various  decisions  of  this  and  other  courts  on  the  subject 
of  the  responsibility  of  railway  companies  when  they  issue 
printed  contracts,  took  the  opinion  of  the  jury  on  certain 
points,  one  of  which  was,  whether  there  was  reasonably 
suflRcient  notice  of  this  term  of  the  contract  given  by  the  de- 
fendants to  the  plaintiff,  and  the  jury  found  in  the  negative! 
For  the  purposes  of  this  decision  the  jury  may  be  taken  to 
have  found  that  the  plaintiff  did  not  know  of  the  condition. 
Certainly  there  was  no  affirmative  evidence  to  show  that  he 
had  read  or  knew  of  this  term.  In  my  opinion  it  does  not 
much  matter  which  form  of  expression,  viz.,  "term,"  or 
^'condition,"  is  used.  I  will  take  the  finding  of  tTie  jury 
most  strongly  against  the  defendants,  and  assume  that  the 
plaintiff  was  admitted  not  to  have  read  and  not  to  know  of 
this  condition,  however  improbable  such  a  state  of  things 
was,  and  I  will  decide,  as  if  I  believed  it,  whether  I  do  or  do 
not.  The  question  is,  Does  that,  under  the^  circumstances, 
afford  any  defence  ?  In  my  opinion  it  affords  none.  The 
contract,  as  I  understand  it,  can  only  be  this  little  book, 
and  the  whole  of  this  little  book.  This  is  the  contract,  and 
these  are  the  terms  on  which  the  defendants  agreed  to  take 
the  plaintiff  to  Paris  and  back,  and  in  an  ordinary  case  that 
would  be  conceded.  But  it  is  supposed  that  on  this  pecu- 
liar subject  of  rg^ilway  passengers  the  contrary  has  been  de- 
cided by  the  decision  or  the  highest  tribunal.  I  should,  of 
course,  submit  to  follow  the  authority  of  the  case  of  Hen- 
d€rso7h  V.  Stevenson  ('),  if  it  applied,  whether  I  agreed  with 
it  or  not,  and  should  indeed  have  no  power  to  do  otherwise 
than  to  decide  in  accordance  with  it.     It  was  attempted  to 

(«)  1  C.  p.  D.,  618  ;   2  C.  P.  D.,  416,  at  p.  426  ;  21  Eng.  Rep.,  84^, 
O  Law  Rep.,  2  H.  L.  (Sc),  470. 

30  Eng.  Rep,  85 
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assimilate  this  case  to  Henderson  v.  Stevenson  (*),  which 
shortly  stated  was  this:  There  was  a  contract  to  take  a 
passenger  from  Dublin  to  Whitehaven,  and  a  condition 
printed  on  the  other  side.  On  the  same  side  of  the  paper  or 
card  on  w^hich  *' Dublin  to  Whitehaven"  was  printed,  there 
was  no  reference  at  all  to  what  was  printed  on  the  other. 
It  was.  admitted  that  if  both  sides  were  taken  as  the  con- 
tract, the  defendants  were  entitled  to  succeed,  but  it  was  said 
5]  that  *one  side  only  was  to  be  taken  as  the  contract, 
because  there  was  no  reference  to  the  other  side,  and  that 
the  jury  must  be  taken  to  have  found  that  the  plaintifif  had 
a  right  to  assume,  and  did  assume,  that  the  one  side  con- 
tained the  whole  contract,  and  the  terms  on  which  he  was 
agreeing  with  the  defendants.  That  case  was  one  of  a  bail- 
ment ot  luggage  to  the  defendants  for  reward,  and  on  the 
face  of  the  paper  there  would  arise  an  ordinary  common 
law  contract.  The  House  of  Lords  held,  in  effect,  that  there 
w^as  no  evidence  to  show  that  any  other  than  the  common 
law  contract  had  been. entered  into  by  means  of  that  piece 
of  paper.  The  decision  is  based  on  the  view  which  the 
House  of  Lords  took  of  the  facts.  The  House  of  Lords  as- 
sumed that  the  whole  contract  was  contained  on  the  one 
side  of  the  one  piece  of  paper.  Now,  if  the  House  of  Lords 
would  have  come  to  the  conclusion  thai  the  contract  in  such 
a  case  as  this  was  really  limited  by  the  first  side  of  the  first 
leaf  of  these  pages  their  decision  in  Henderson  v.  Steoea- 
son{')  would  be  binding  on  us."  But  I  think  the  facts 
here  are  entirely  diflferent,  and  I  see  the  widest  distinction 
between  the  facts  of  the  one  case  and  the  other.  Here  is  a 
small  book  with  many  pages,  and  it  is  admitted  tiiat  the 
whole  of  the  leaves  are,  during  the  continuance  of  the  con- 
tract, to  be  made  use  of,  and  the  passenger  cannot  turn  over 
the  first  sheet  and  make  use  or  the  first  coupon  without 
having  under  his  eyes  the  condition  on  .which  the  defend- 
ants rely.  It  cannot  be  contended  that  the  first  sheet  forms 
the  whole  contract  because  it  was  admitted  that  the  coupons 
form  part  of  the  contract.  Then  if  the  first  page  and  all  the 
coupons  form  part  of  the  contract,  on  what  ground  is  page  2 
to  be  rejected  ?  The  defendants  might  fairly  say :  "  This  is 
the  contract,  we  contract  on  no  other  terms  than  these,  the 
plaintiff  has  taken  this  contract.  Fraud  is  not  suggested, 
and  by  the  ordinary  application  of  eyesight  he  might  have 
seen  the  condition."  The  mere  fact  of  his  not  choosing  to 
read,  or  even  of  his  not  having  read  the  term,  which  was  not 
concealed  from  him,  is  no  ground  whatever  for  rejecting 

Q)  Law  Rep.,  2  H.  L.  (Sc),  470. 
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that  any  more  than  any  other  part  of  the  contract.  So,  bona 
fide  accepting  and  not  presuming  to  doubt  the  authority  of 
Ilendei'sou  v.  8teo€nson{')  in  cases  brought  within  it  by 
their  facts,  I  am  of  opinion  that  this  case,  at  least,  is  not 
*within  it.  We  are  asked  to  say  that  the  condition  [6 
is  not  part  of  the  contract,  because  there  is  not  written  in 
large  letters  at  the  bottom  of  the  first  page,  *'Read  the  next 
page."  This  in  effect  is  the  contention  of  the  plaintiff. 
There  is  neither  principle  nor  authority  for  such  a  proposi- 
tion, and  I  think  that  the  defendants  are  entitled  to  judg- 
ment. 

LiNDLEY,  J.:  lam  of  the  same  opinion.  The  question 
depends  entirely  on  the  answer  to  the  inquiry.  What  was 
the  contract,  if  any,  into  which  the  parties  entered  ?  The 
only  contract  entered  into  was  thus  formed :  the  plaintiff 
paid  a  sura  of  money  for  a  journey  to  Paris  and  back,  and 
he  received  this  ticket.  Tl^e  jury  have  not  found  what  the 
contract  was,  the  question  was  not  put  to  them  in  that 
shape,  but  they  may  be  assumed  to  have  found  that  the 

{)laiQtiff  did  not  know  of  the  restrictive  condition,  and  they 
lave  found  that  sufficient  notice  of  it  was  not  given  to  him. 
That  leaves  open  the  question  what  was  the  contract?  Can 
the  plaintiff  make  out  a  contract  without  that  condition  I  I 
think.it  impossible  for  him  to  do  so.  If  the  jury  had  found 
that  the  contract  was  what  was  printed  on  the  first  page  or 
on  the  coupons  without  the  cover,  the  verdict  would  be  so 
manifestly  against  the  evidence  that  it  could  not  stand. 
But  they  have  not  so  found.  I  think  that  the  answer  to  the 
question.  What  was  the  contract?  is,  '*Here,  in  this  small 
book,  is  the  contract."  The  facts  of  Henderson  v.  Steven- 
son {^)  were  different.  On  the  face  of  the  card  in  that  case 
was,  *' Dublin  to  Whitehaven,"  and  nothing  else,  and  on 
the  back  a  condition.  The  House  of  Lords,  as  it  were,  split 
it  in  two,  and  said  there  was  room  to  find  that  the  contract 
was  what  appeared  on  the  face  of  the  card.  But  it  would 
be  impossible  to  split  this  contract  up.  It  does  not  admit 
of  it.  Its  physical  form  is  altogether  different.  On  these 
grounds  I  think  that  the  plaintiff  is  not  entitled  to  judgment 
and  that  the  defendants  are,  because  the  plaintiff  cannot  sue 
on  a  contract  and  ignore  one  of  the  terms. 

Judgment  for  the  defendants. 

Solicitor  for  plaintiff :  Parry. 
Solicitor  for  defendants :  Stevens. 

Q)  Law  Rep.,  2  H.  L.  (Sc),  470, 
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See  17  Eng.  Rep.,  68  not©  ;  21  id.,  68 
note;  28  id.,  191  note;  ante,  p.  550 
note  ;  10  Am.  Law  Record,  183 :  Post, 
Faulkes  V.  Metropolitan,  etc.,  p.  740. 

In  the  absence  of  a  special  contract, 
the  liability  of  a  common  carrier  does 
not  extend  beyond  the  terminus  of  his 
route:  Stewart  v.  Terre  Haute,  etc.,  1 
McCrary,  312. 

A  railroad  company,  which  is  one  of 
several  over  whose  roads  goods  are  to 
be  carried  in  a  continuous  transit  from 
St.  Louis  to  >iew  York,  is  not  liable,  in 
the  absence  of  an  express  agreement  to 
that  effect,  for  any  loss,  damage,  or 
delay,  except  that  which  occurs  on  its 
own  road. 

The  fact  that  such  a  company  joined 
with  others,  whose  roads  made  a  con- 
tinuous line  between  those  points,  in 
establishing  a  through  rate  of  fare  to 
be  divided  among  themselves  accord- 
ing to  the  length  of  their  roads,  does 
not  of  itself  imply  an  obligation  to 
carry  beyond  its  own  road,  or  to  be 
liable  for  the  default  or  negligence  of 
the  other  companies  of  the  through 
line. 

Nor  does  the  fact  that  a  corporation, 
calling  itself  the  Erie  and  Pacific  Dis- 
patch  Company,  gave  a  bill  of  lading 
to  the  owners  or  shippers,  professing 
to  act  as  agents  of  all  the  companies 
comprising  the  line  ovbr  which  the 
,  goods  were  to  be  transported,  bind  each* 
company  for  the  default  of  all,  in  tlie 
absence  of  an  agreement  to  that  effect 
on  the  part  of  the  railroad  companies  : 
St.  Louis,  etc.,  -p.  St.  Louis,  etc.,  1  U.  S. 
Sup.  Ct.  Reporter,  280. 

A  contract  that  the  liability  of  a  car- 
rier shall  extend  beyond  the  terminus 
of  his  own  route,  is  not  established  by 
proof  that  a  carrier  accepted  the  goods 
with  knowledge  of  their  destination, 
and  named  the  through  rate  for  the 
same  :  Stewart  v.  Terre  Haute,  etc. ,  1 
McCrary,  312;  McCarthy  v.  Terre 
Haute,  etc.,  9  Mo.  App.  R.,  159  ;  Hard- 
ing V.  International,  etc.,  89  Leg.  Int., 
150,  U.  S.  Dist.  Ct.,East*n  Dist.  Penn., 
Butler,  J. 

A  common  carrier  who  has  not  lim- 
ited his  responsibility  is  undoubtedly 
responsible  for  losses,  whether  on  ve- 
hicles controlled  by  himself  exclusively, 
or  belonging  to  and  controlled  by  oth- 
ers, because  he  is  an  insurer  for  the 
safe  delivery  of  the  article  which  he 
has  agreed  to  pay. 


But  when  he  has  limited  his  liability 
so  as  to  make  himself  responsible  for 
ordinary  care  only,  and  the  shipper,  lo 
recover  against  him,  is  obliged  to  aver 
and  prove  negligence,  it  must  be  his 
(the  carrier's)  negligence  or  the  negli- 
gence of  his  servants,  and  not  the  neg- 
ligence of  persons  over  whom  he  has 
no  control  :  Bank,  etc..  v.  Adams  Ex- 
press Co.,  1  Flippin,  U.  S.  C.  C,  242. 

If,  in  liis  employment,  he  uses  the 
vehicles  of  others,  over  which  he  has 
no  control,  and  uses  reasonable  care — 
that  is,  such  care  as  ordinarily  prudent 
persons  engaged  in  like  business  use 
in  selecting  vehicles  ;  and  if  the  loss 
arises  from  a  cause  against  which  he 
has  stipulated  with  the  shipper,  he  shall 
not  be  liable  for  the  same,  unless  it 
arises  from  his  want  of  care,  or  the 
want  of  care  of  his  employes  :  Bank  of 
Kentucky  i?.  Adams  Express  Co.,  1 
Flippin,  U.  S.  C.  C.  242. 

A  steampship  company,  operating  a 
line  of  ocean  steampships  from  Europe 
to  America,  but  selling  through  tickets 
from  various* points  in  Europe,  iS  liable 
for  the  loss  of  a  passengei^s  luggage 
by  an  independent  carrier  by  whose 
vehicles  it  is  transporting  the  passen- 
ger from  the  point  where  ne  purchased 
his  ticket  to  the  port  of  embarkation, 
if  the  passeng:er  purchased  his  through 
ticket  upon  the  faith  of  representations 
made  by  the  steamship  company's  local 
agent,  who  sold  the  ticket,  that  the 
company  undertook  the  safe  carriage 
of  such  luggage  over  the  whole  route : 
Maskos  V.  American,  etc.,  9  Fed.  Rep., 
698. 

A  common  carrier  is  bound  to  carry 
all  articles  within  the  line  of  his  busi- 
ness upon  the  terms  and  conditions 
imposed,  if  the  shipper  shall  so  demand. 
He  has  a  right,  however,  to  charge  in 
proportion  to  the  risk  assumed  by  him. 
But  when  he  has  undertaken  to  cany 
at  a  less  rate  than  he  would  have  a 
right  to  charge,  and  would  charge,  if 
he  undertook  to  carry  only  upon  the 
conditions  imposed  by  law,  and  has,  by 
his  receipt  delivered  to  the  shipper, 
stipulated  for  a  reasonable  limitaiion 
of  his  responsibility  and  the  shipper 
has  accepted  the  receipt  without  objec- 
tion, the  latter  is  as  much  bound  by 
the  contract  thus  mude,  as  any  other 
party  would  be  :  Bank  of  Kentucky  e. 
Adams  Express  Co.,  1  Flippin,  U.  S. 
C.  C,  242. 
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Words  on  a  railroad  ticket,  or  bag- 
gage check,  limiting  the  lialnliiy  of  the 
carrier  lo  a  specific  amount  for  loss  of 
baggage,  are  not  binding  on  a  passen- 
ger, unless,  with  knowledge  of  such 
limitation,  he  agrees  to  it :  li.  R.  Co. 
t?.  Campbell,  36  Ohio  St.  R.,  647. 

A  contract  with  two  railroad  com- 
panies for  the  transportation  of  certain 
sheep,  by  its  terms,  in  consideration  of 
a  reduction  of  the  charges  for  freight, 
released  them  from  liability  for  inju- 
ries to  the  sheep  "caused  by  burning 
of  hay,  straw,  or  other  material  used 
for  feeding  said  animals,  or  otherwise." 

The  contract  contained  no  words  ex- 
pressly exempting  the  carriers  from 
liability  for  their  own  negligence.  A 
fire  occurred  in  the  cars  which  destroyed 
a  number  of  the  sheep,  the  loss  re- 
sulting, as  found  by  the  jury  in  an 
•  action  brought  to  recover  damages, 
from  the  negligence  of  the  defendant, 
one  of  said  companies,  in  omitting  to 
supply  the  train  with  such  appliances 
as  would  have  enabled  those  in  charge 
to  have  stopped  it  and  extinguished  the 
fire  before  serious  damage  had  resulted : 
Held,  that  the  exemption  did  not  in- 
clude negligence,  and  that  defendant 
was  liable.  Crogin  v.  N.  Y.  C.  R.  R. 
Co.  51  N.  Y.  61,  distinguished. 

Also  held,  that  the  non-joinder  of 
the  other  company  as  a  party  defend- 
ant was  no  ground  for  a  nonsuit,  as 
the  action  was  brought,  not  upon  the 
contract,  but  for  negligence,  for  which 
the  party  guilty  thereof  was  separately 
liable:  Holsapplet?.  Rome,  Watertown, 
etc.,  R.  R.  Co.,  86  N.  Y.,  275. 

In  an  action  against  a  railway  com- 
pany as  carriers,  for  breach  of  an  al- 
leged contract,  in  failing  to  carry  pigs  of 
the  plaintiff  from  a  station  on  their  rail- 
way in  Ireland  to  London  within  a  rea- 
sonable time,  the  defendants,  amongst 
other  defences,  pleaded  that  the  pigs 
were  received  by  them  under  a  certain 
**  reasonable  "  condition  in  that  behalf, 
signed  by  the  plaintiff,  providing  that, 
in  consideration  of  carriage  at  a  re- 
duced rate  or  charge,  below  the  ordi- 
nary rate,  the  defendant  company 
should  be  free  from  all  liability  for  in- 
jury or  delay  in  the  transit  or  convey- 
ance of  the  pigs,  unless  occasioned  by 
the  intentional  and  wilful  misconduct 
of  the  defendants'  servants,  and  that 
the  injury  and  delay  complained  of  was 
not  occasioned  by  such  intentional  or 


wilful  misconduct.  A  verdict  having 
been  directed  for  the  defendants,  sub- 
ject to  leave  reserved  for  the  plaintiff 
to  move  to  have  the  verdict  changed 
into  one  for  him  for  damages,  contin- 
gently assessed,  if  the  c>ase  should 
have  been  left  to  the  jury  upon  any  of 
the  issues  raised  by  the  pleadings  : 

Held,  that,  assuming  this  defence 
valid  as  a  pleading,  tlie  burden  of 
proving  that  the  condition  relied  on  was 
a  reasonable  one  lay  upon  the  defend- 
ants ;  that,  therefore,  the  question 
whether  an  alternative  higher  rate,  at 
which,  as  the  company  alleged,  they 
offered  to  carry  upon  the  ordinary  car- 
rier's liability,  was  a  reasonable  alter- 
native, should  not  have  been  withdrawn 
from  the  jury,  and  that,  under  the  res- 
ervation, the  plaintiff  was  entitled  to 
the  verdict :  Gallagher  v.  Great  West- 
ern Railway  Company  (Ir.,  8  C.  L., 
3^),  commented  on  and  adhered  to. 

Semble,  the  plea  was  bad ;  and  if, 
but  for  it,  the  plaintiff  were  entitled  to 
a  verdict  upon  the  other  issues  of  fact, 
judgment  should  have  been  directed 
for  him,  irrespectively  of  this  defence: 
Ruddy  V.  Midland,  etc.,  8  L.  R.  (Ir.), 
224. 

As  an  alternative  to  a  carrier's  con- 
tract which  admittedly  contained  un- 
reasonable conditions,  the  carriers 
offered  to  carry  at  certain  reasonable 
rates,  but  subject  to  a  condition  "that 
they  would  not  be  accountable  for  the 
correct  selection  of  the  owner's  cattle 
on  landing,  nor  on  loading  into  the 
wagon  at  L."  (the  termination  of  the 
sea  journey),  "  nor  on  unloading  at  des- 
tination." Held,  that  this  condition, 
upon  its  fair  construction,  would  ex- 
tend to  exempt  the  carriers  from  re- 
sponsibility for  negligence  or  default 
on  their  part,  in  the  selection  of  the 
cattle  on  landing,  and  was  therefore 
unreasonable  and  unjust :  M'Nally  v, 
Lancashire,  etc.,  8  L.  R.  (Ir.),  81. 

SerMe,  per  Lord  O'Hagan,  L.C.,  and 
Fitz  Gibbon,  L.J.,  that  a  carrier's  con- 
tract, in  itself  unreasonable,  may  be 
validated  by  the  offer  of  an  alternative 
contract  which,  though  limiting  the 
ordinary  common  law  liability  of  the 
carrier,  would,  in  itself,  constitute  a 
just  and  reasonable  contract,  and  if 
standing  alone  would  satisfy  the  re- 
quirements of  the  Railway  and  Canal 
Traffic  Act. 

In   considering  whether   conditions 
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annexed  to  carriers'  special  contracts  of  a  failure  or  neglect  to  water  or  feed 
are  just  and  reasonable,  sach  conditions  them  while  in  transit,  and  the  carrier 
must  be  construed  according  to  the  negligently  carried  them  beyond  the 
ordinary  meaning  of  their  language,  destination  to  which  they  were  shipped, 
without  implying  any  limitation  or  ex-  in  consequence  of  which  they  were  de- 
ception not  expressed  :  M'Nally  v.  Lan-  prived  of  the  attention  of  the  shippers 
casliire,  etc.,  8  L.  R.  (Jr.),  81.  and  their  agents,  and  were  without 
Where  the  shippers  of  liv6  stock,  food  or  wat«r  during  two  days :  held, 
over  a  railroad,  entered  into  an  agree-  the  carrier  was  liable  for  damages  ce- 
ment with  the  railroad  company,  where-  casioned  to  the  stock  thereby  :  Bryant 
by  it  was  stipulated  and  agreed  that  v.  Southwestern  R.  K.  Co.,  14  Central 
the  carrier  should  not  be  responsible  L.  J.,  373,  Sup.  Ct.,  Ga. 
for  injury  to  the  stock  in  consequence 


[6  Common  Pleas  Division,  7.] 
May  21,  1879. 


7]    *Matthiessen  and  Another  v.  The  London  and 
County  Bank. 

Banker— Crossed  Checks  Act,  1876  (39  cfe  40  VicL  e.  81),  «.  12 

Sect.  12  of  the  Crossed  Checks  Act,  1876  (39  <fe  40  Vict,  c  81),  exonerates  a 
banker  from  all  liability  to  the  true  owner  of  a  check  crossed  in  blank, — that  is,  with 
the  words  "  and  company  "  op  an  abbreviation  thereof  between  two  parallel  traos- 
verse  lines,  or  two  parallel  transverse  lines  simply,  but  without  the  words  "  not  ne- 
gotiable,"-7-where  tne  banker  has  bona  fide,  in  the  usual  course  of  business,  and  with- 
out negligence,  received  payment  of  it  for  a  customer,  notwithstanding  any  defect 
in  the  title  of  the  latter,  whether  by  reason  of  a  forgery  of  the  indorsement'or  oth- 
erwise. 

Statement  of  claim.  .1.  The  plaintiflfs  are  wine  mer- 
chants carrying  on  their  business  in  London. 

2.  For  some  time  before  and  in  and  about  the  month  of 
July,  1877,  and  in  and  about  the  month  of  January,  1878, 
one  J.  W.  Maddle  was  in  the  plaintiffs'  employ  as  servant 
and  traveller. 

3.  As  such  servant  and  traveller  Maddle  received  from  the 
plaintiffs'  customers,  by  and  with  the  plaintiffs'  authority 
and  for  and  on  their  behalf,  payment  for  goods  sold  by  the 
plaintiffs  to  such  customers. 

4.  On  or  about  the  20th  of  July,  1877,  Oliver  &  Son,  of 
Bury  St.  Edmunds,  in  payment  for  goods  which  had  been 
sold  to  them  by  the  plaintiffs,  gave  to  Maddle  a*  check  dated 
the  20th  of  July,  1877,  for  £150  13^.  11^.,  drawn  by  Oliver 
&  Son  upon  Oakes,  Bevan  &  Co.,  bankers,  Bury  St.  Ed- 
munds, and  payable  on  demand  to  Messrs.  H.  Matthiessen 
&  Co.,  or  order,  which  check  Maddle  received  for  and  on 
behalf  of  the  plaintiffs  and  with  their  authority. 

5.  On  or  about  the  15th  of  January,  1878,  J.  Mott  &  Co., 
of  licicester,  in  payment  of  goods  which  had  been  sold  to 
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them  by  the  plaintiffs,  gave  to  Maddle  a  check  dated  Janu- 
ary 15ih,  1878,  for  £62  Us.  lOd.,  drawn  by  J.  Mott  &  Co. 
upon  T.  &  T.  T.  Paget,  Leicester  Bank,  payable  on  demand 
to  II.  Mattbiessen  &  Co.  or  order,  crossed  with  the  words 
"&Co.,"  which  check  Maddle  received  for  and  on  behalf 
of  the  plaintiffs  and  with  their  authority. 

6.  On  or  about  the  24th  of  January,  1878,  C.  Pratt  &  Sons, 
of  Lincoln,  in  payment  for  goods  which  had  been  sold  to 
them  by  *the  plaintiffs,  gave  to  Maddle  a  check  dated  [8 
January  24th,  1878,  for  £30  16^.  9c?.,  drawn  by  C.  Pratt  & 
Sons  upon  Smith,  Ellison  &  Co.,  Lincoln  Bank,  payable  to 
H.  Mattbiessen  &  Co.  or  order,  and  crossed  with  the  words 
*'&Co.,"  which  check  Maddle  received  for  and  on  behalf- 
of  the  plaintiffs  and  with  their  authority. 

7.  The  three  checks  received  by  Maddle  as  stated  in  para- 
graphs 4,  6,  6  herein,  were  never  delivered  to  the  plaintiffs, 
nor  was  any  or  either  of  them ;  but  Maddle  stole  and  em- 
bezzled the  said  three  checks  from  the  plaintiffs. 

8.  Maddle,  without  the  knowledge,  sanction,  or  authority 
of  the  plaintiffs,  forged  the  plaintiffs'  name  on  the  back  of 
each  of  the  said  three  checks. 

9.  The  plaintiffs  never  indorsed  nor  authorized  the  in- 
dorsement of  the  said  three  checks  nor  of  either  or  any  of 
them. 

10.  After  Maddle  had  stolen  and  embezzled  the  said  three 
checks  and  forged  the  plaintiffs'  indorsements  thereon  as 
stated  in  paragraphs  8  and  9  herein,  the  said  three  checks, 
without  the  knowledge,  sanction,  or  authority  of  the  plain- 
tiffs, were  paid  into  the  defendants'  bank  and  were  received 
by  the  defendants. 

11.  The  defendants,  having  so  received  the  three  checks 
presented  the  same  for  payment  to  the  bankers  upon  whom 
the  said  checks  were  respectively  drawn,  as  mentioned  in 
paragraphs  4,  5,  and  6  herein,  and  received  from  each  of  the 
said  bankers  the  amount  for  which  each  of  the  said  checks 
was  respectively  drawn,  as  mentioned  in  the  said  para- 
graphs, and  retained  and  appropriated  to  their  own  use  such 
amounts,  being  £15013^.  lid,  £62  11^.  lOd.,  and  £30  16^. 
9d,,  making  together  £246  2s.  6d. 

12.  The  defendants  by  receiving  and  dealing  with  the  said 
checks,  as  stated  in  paragraphs  10  and  11,  converted  such 
checks  to  their  own  use,  and  wrongfully  deprived  the  plain- 
tiffs of  the  possession  of  the  said  checks. 

13.  The  plaintiffs  claim  £244  2^.  6d.  damages,  being  the 
value  of  the  said  three  checks. 

14.  The  plaintiffs  in  the  alternative  will  claim  £244  2^.  6d, 
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for  money  payable  by  the  defendants  to  the  plaintiffs,  for 
money  had  and  received  by  the  defendants  for  the  use  of 
the  plaintiffs,  under  the  circumstances  stated  in  the  pre- 
ceding paragraphs  of  this  statement  of  claim. 
9]  ^Statement  of  defence.  1.  That  the  defendants  are 
bankers  carrying  on  business  in  London  and  other  places, 
and  are  in  the  habit  of  collecting  checks  drawn  upon  coun- 
try bankers  for  their  customers  the  holders  of  such  checks ; 
and  that  the  three  checks  in  the  statement  of  claim  men- 
tioned were  all  checks,  as  mentioned  in  the  statement  of 
claim,  di-awn  upon  country  bankers. 

2.  That,  in  the  usual  course  of  business,  two  of  the  said 
three  checks  were  handed  to  the  defendants  by  one  of  their 
customers  named  James  Fowler  for  collection,  the  said 
James  Fowler  being  then  the  holder  of  the  said  checks, 
and  having  an  account  at  the  defendants'  bank  ;  and  the 
other  of  tlie  said  three  checks  was  handed  to  the  defend- 
ants by  one  of  their  customers  named  William  Wood  for 
collection,  the  said  William  Wood  being  then  the  holder 
of  the  said  check,  and  having  an  account  at  the  defend- 
ants' bank. 

3.  The  defendants  in  the  usual  course  of  business  collected 
the  said  three  checks  from  the  country  bankers  upon  whom 
they  were  drawn,  and  in  the  usual  course  of  business  placed 
the  amounts  so  collected  to  the  credit  of  their  customers  the 
said  James  Fowler  and  William  Wood. 

4.  The  defendants  did  not  know  when  they  received  the 
said  three  checks  from  Fowler  and  Wood,  nor  when  they 
collected  the  same  as  aforesaid,  that  the  plaintiffs'  names  on 
the  back  of  any  of  the  said  three  checks  were  forged. 

6.  By  reason  of  the  premises,  the  defendants  say  that  they 
are  not  liable  to  the  plaintiffs  in  the  present  action. 

6.  In  further  answer  to  the  statement  of  claim,  the  de- 
fendants say  that  the  checks  therein  mentioned  were  checks 
drawn  after  the  passing  of  "The  Crossed  Checks  Act, 
1876"  (*),  and  were  crossed  checks  within  the  meaning  of  the 
said  act,  and  had  not  the  words  ''not  negotiable"  on  them 
or  on  either  of  them  ;  and  that  they,  when  they  received  the 
said  checks  crossed  as  aforesaid,  were  and  still  are  bankers, 
and  that  they  in  good  faith  and  without  negligence,  having 
received  the  said  checks  as  in  paragraph  2  is  set  forth,  re- 
'ceived  payment  for  their  customers  of  the  said  checks 
crossed  as  aforesaid,  and  in  no  other  way  dealt  with  the  said 
checks  or  any  of  them ;  that  by  reason  of  s.  12  of  the 
10]    *said  statute  they  have  incurred  no  liability  to  the 

(')  39  ik  40  Vict,  c  81. 
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plaintiffs  ;  and  that  by  reason  of  the  said  statute  the  plain- 
tiffs are  not  entitled  to  maintain  the  present  action  against 
the  defendants. 

Demurrer,  on  the  ground  that  the  facts  admitted  in  the 
statement  of  defence  show  that  the  defendants  are  liable  for 
the  conversion  of  the  checks  and  for  money  had  and  received, 
and  that  s.  12  of  the  statute  mentioned  therein  does  not  ap- 
ply to  a  check  payable  to  order,  the  indorsement  to  which 
is  forged.    .Joinder. 

Waddy,  Q.C.  (Oppenheim^  with  him),  in  support  of  the 
demurrer:  Before  the  passing  of  16  &  17  Vict.  c.  69,  the 
crossing  of  a  check  with  the  name  of  a  particular  banker  did 
not  restrict  the  negotiability  of  the  instrument  to  such  banker 
alone,  but  merely  had  the  effect  of  compelling  the  holder 
to  present  it  through  some  banker:  Bellamy  v.  Marjori- 
banksi^) ;  Corland  v.  Ireland  (^).  The  19th  section  of  that 
act,  which  was  passed  for  the  protection  of  bankers,  protects 
the  banker  upon  whom  the  check  is  drawn,  where  it  *'pur- 

Eorts  to  be  indorsed  by  the  person  to  whom  the  same  shall 
e  drawn  payable:"  but  that  protection  was  not  extended 
to  a  banker  who  merely  received  the  check  from  a  customer 
'  for  the  purpose  of  collecting  the  money  :  Ogden  v.  Benas  (*) ; 
Arnold  v.  The  Cheque  BanJci^).  The  12th  section  of  39 
&  40  Vict.  c.  81  (*)  does  not  apply  to  a  crossed  check 
*payable  to  order,  the  indorsement  of  which  is  forged,    [H 

(*)  *l  Exch.,  8S9.  "  Where  a  check  is  crossed  generally 

(*)  4  W.  R.,  200.  or  specially,  a  lawful  holder  may  add  the 

(»)  Law  Rep.,  9  C.  P.,  513;    10  Eng.  words  *  not  negotiable :' 

R,,  288.  "  Where  a  check  is  crossed  specially, 

(*)  1  C.  P.  D.,  678;  18  Eng.  R.,  204.  the  banker  to  whom  it  is  crossed  may 

(*)  Sect.  4  enacts  that,  *'  Where  aclieck  again  cross  it  specially  to  another  banker, 

bears  across  its  face  an  addition  of  the  his  agent  for  collection." 

words  *  and  company '  or  any  abbrevia-  Sect   6.    "  A   crossing  authorized   by 

tibn  thereof  between  two  parallel  trans-  this  act  shall  be  de*emed  a  material  part 

verse  lines,  or  of  two  parallel  transverse  of  the  check,  and  it  shall  not  be  lawful 

lines  simply,  and  either  with  or  without  for  any  person  to  obliterate  or,  except  as 

tVie  words  '  not  negotiable,'  that  addition  authorized  by  this  act,  to  add  to  or  alter 

hhall  be  deemed  a  crossing,  and  the  check  the  crossing." 

shall  be  deemed  to  be  crossed  generall}' :  Sect.  7.    "  Where  a  check  is  crossed 

"  Where  a  check  bears  across  its  face  generally,   the    banker    on   whom   it  is 

an  addition   of  the  name  of  a  banker,  drawn  shall  not  pay  it  otherwise  than  to 

either  with   or  without  the  words  'not  a  banker: 

negotiable,'  that  addition  shall  be  deemed  "  Where  a  check  is  crossed  specially, 

a  crossing,  and  the  check  shall  be  deemed  the  banker  on  whom  it  is  drawn  shall  not 

to  be  crossed  specially,  and  to  be  crossed  pay  it  otherwise  than  to  the  banker  to 

to  that  banker."  whom  it  is  crossed  or  to  his  agent  for 

Sect.  5.  "  Where  a  check  is  uncrossed,  collection." 

a  lawful  holder  may  cross  it  generally  or  Sect.  8.    "  Where  a  check  is  crossed 

sfieclally:'  specially  to  more  than  one   banker,  cx- 

"  Where  a  check  is  crossed  generally,  cept  when  crossed  to  an  agent  for  the 

a  lawful  holder  may  cross  it  specially :  purpose    of   collection,   the    banker    on 
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•unless  the  words  ''not  negotiable"  are  added  to  the  cross- 
ing, whether  the  person  receiving  the  money  for  it  is  a 
banker  or  not.  If  those  words  are  added,  the  person  taking 
12]  the  check,  whether  a  banker  *or  any  other  person, 
takes  it  only  subject  to  any  defect  of  title  in  the  person  from 
wliom  he  receives  it.  The  two  parts  of  that  section  are  to  be 
read  together,  the  second  branch  of  it,  by  reason  of  the  use 
of  the  word  "but,"  coming  by  way  of  proviso  to  the  first 
branch  ;  and  so  the  section  is  to  be  read  as  if  the  words  *'  not 
negotiable"  applied  to  both  parts  alike. 

A,  L.  Smith,  contra  :  The  question  is  whether  the  12th 
section  of  39  &  40  Vict.  c.  81  exonerates  a  banker  from 
liability  to  the  true  owner  of  a  check  crossed  in  blank,— 
that  is,  with  the  words  *'and  company"  or  an  abbrevia- 
tion thereof  between  two  parallel  transverse  lines,  or  two 
parallel  transverse  lines  simply,  but  without  the  words 
"not  negotiable,"  where  the  banker  has  bona  fide,  and  in 
the  usual  course  of  business,  and  without  negligence,  re- 
ceived payment  of  it  for  a  customer,  notwithstanding  any 
defect  in  the  title  of  the  latter.  It  is  submitted  that  it  does. 
The  act  was  passed  for  the  express  purpose  of  relieving 


"whom  it  is  drawn  shall  refuse  payment 
thereof." 

Sect.  9.  "  Where  the  banker  on  whom 
a  crossed  check  is  drawn  has  in  good 
faith  paid  such  check,  if  crossed  gener- 
ally, to  A  banker,  and,  if  crossed  specially, 
to  the  banker  to  whom  it  is  crossed,  or 
his  agent  for  collection,  being  a  banker, 
the  banker  paying  the  check  and  (in  case 
such  check  has  come  to  the  hands  of  the 
payee)  the  drawer  thereof  shall  respect- 
ively be  entitled  to  the  same  rights  and 
be  placed  in  the  same  position  in  all  re- 
spects as  they  would  respectively  have 
been  entitled  to  and  have  been  placed 
in  if  the  amount  of  the  check  had  been 
p<iid  to  and  received  by  the  true  owner 
thereof." 

Sect.  10.  "  Any  banker  paying  a  check 
crosvsed  generally  otherwise  than  to  a 
banker,  or  a  check  crossed  specially 
otherwise  than  to  the  banker  to  whom 
the  same  shall  be  crossed,  or  his  agent 
for  collection,  being  a  banker,  shall  be 
liable  to  the  true  owner  of  the  check  for 
any  loss  he  may  sustain  owing  to  the 
check  having  been  so  paid." 

Sect.  11.  "  Where  a  check  is  presented 
for  payment  which  does  not  at  the  time 
of  presentation  appear  to  be  crossed,  or 
to  have  had  a  crossing  which  has  been 


obliterated  or  to  have  been  added  to 
or  altered  otherwise  than  as  authorized 
by  this  act,  a  banker  paying  the  check 
in  good  faith  and  without  negligence 
shall  not  be  responsible  or  incur  any 
liability,  nor  shall  the  payment  be  qne^ 
tioned,  by  reason  of  the  check  having 
been  crossed,  or  of  the  crossing  having 
been  obliterated  or  having  been  added  to 
or  altered  otherwise  than  is  authorised 
by  this  act,  and  of  payment  beinsf  made 
otherwise  than  to  a  banker  or  the  Iwnker 
to  whom  the  check  is  or  was  crossed,  or 
to  his  agent  for  collection,  being  a  banker, 
as  the  case  may  be." 

Sect.  12.  "A  person  taking  a  check 
crossed  generally  or  specially,  bearin«: 
in  either  case  the  words  *  not  negotiable,* 
shall  not  have  and  shall  not  be  capable 
of  giving  a  better  title  to  the  check  than 
that  which  the  person  from  whom  he 
took  it  had : 

'•  But  a  banker  who  has  in  good  faith 
and  without  any  negligence  received  pay- 
ment for  a  customer  of  a  check  crossed 
generally  or  specially  to  himself,  ehall 
not,  in  case  the  title  to  the  check  proves 
defective,  incur  an^^  liability  to  the  true 
owner  of  the  check,  by  reason  oalyof 
having  received  such  payment" 
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bankers  from  the  hardship  to  which  the  previous  legislation 
upon  the  subject  of  crossed  checks  had  left  them  exposed. 
The  second  branch  of  s.  12  in  terms  provides  that  in  such  a 
case  as  this  the  banker  is  relieved  from  responsibility. 

Grovk,  J.:  I  am  of  opinion  that  this  demurrer  must  be. 
overruled.  It  appears  to  me  that  the  whole  question  turns 
upon  the  language  of  the  statute  39  &  40  Vict.  c.  81,  and 
mainly  upon  the  words  of  s.  12  of  that  statute.  The  only 
assistance  for  construing  that  section  is  to  be  derived  from 
what  may  be  called  the  definition  clauses  of  the  act.  Now, 
the  first  part  of  s.  12  says,  "a  person  taking  a  check  crossed 
generally  or  specially."  What  is  a  check  "crossed  gener- 
ally or  specially  ?"  That  is  explained  by  s.  4  to  be,  "  where 
a  check  bears  across  its  face  an  addition  of  the  words  'and 
company,'  or  any  abbreviation  thereof,  between  two  parallel 
transverse  lines,  or  two  parallel  transverse  lines  simply,  and 
either  with  or  without  the  words  '  not  negotiable,'  that  ad- 
dition shall  be  deemed  a  crossing,  and  the  check  shall  be 
deemed  to  be  crossed  generally.  Where  a  check  bears 
across  its  face  an  addition  of  the  name  of  a  banker,  either 
with  or  without  the  words  'not  negotiable,'  that  addition 
shall  be  deemed  a  crossing,  and  the  check  shall  be  deemed 
to  be  crossed  specially,  and  to  be  crossed  *to  that  [13 
banker."  There  are  certain  other  provisions,  amongst  others, 
in  8.  5 :  "  Where  a  check  is  crossed  generally,  a  lawful 
owner  may  cross  it  specially."  Now  s.  12  says:  "A  per- 
son taking  a  check  crossed  generally  or  specially,  bearing 
in  either  case  the  words  'not  negotiable,'  shall  not  have  and 
shall  not  be  capable  of  giving  a  better  title  to  the  check  than 
that  which  the  person  from  whom  he  took  it  had." 

It  cannot  be  argued  that  the  words  there,  "bearing  in 
either  case  the  words  *not  negotiable,'"  are  not  most  im- 
portant. It  is  by  the  use  of  them  that  the  non- negotiability 
of  the  check  is  effected  ;  so  that  a  person  taking  a  check 
crossed  with  those  words  on  it  is  not  to  have  or  be  capable 
of  giving  a  better  title  than  that  of  the  person  from  whom 
he  had  it.  The  next  half  of  the  12th  section, — omitting  as 
I  do  for  the  present  the  word  "but," — states,  "A  banker 
who  has  in  good  faith,  and  without  negligence,  received 
payment  for  a  customer  of  a  check  crossed  generally,  or 
specially  to  himself,  shall  not,  in  case  the  title  to  the  check 
proves  defective,  incur  any  liability  to  the  true  owner  of  the 
check  by  reason  only  of  having  received  such  payment." 
Taking  those  two  parts  of  the  section  as  they  appear  on 
plain  reading  and  grammatically,  they  each  apply  to  a  dif- 
ferent state  of  things.     The  first  part  applies  to  a  check 
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which  has  a  limit  to  its  negotiability  by  the  use  of  the  words 
on  it  "  not  negotiable."  The  second  part  omits  those  words, 
and  gives  a  protection  to  hankers  with  respect  to  checks 
crossed  generally  or  specially,  and  without  saying- anything 
about  the  words  "not  negotiable."  Had  those  two  parts 
been  different  sections,  and,  instead  of  the  word  *'but,"  had 
the  figure  13  been  there,  marking  the  second  branch  of  it  as 
the  13th  section,  it  does  not  seem  to  me  possible  that  any 
one  could  have  mistaken  the  meaning  or  application  of  the 
words  in  that  last  part.  But  then  it  is  contended  that,  by 
the  use  of  the  word  ''but,"  the  latter  branch  of  the  12th 
section  comes  by  way  of  a  proviso  to  the  first  part ;  and  that 
therefore  it  is  to  be  read  as  if  the  words  "not  negotiable" 
were  repeated  in  that  latter  part.  That,  to  my  mind,  would 
be  a  strange  stretch  of  language,  and  one  which  I  would  not 
assent  to  unless  I  saw  some  very  imperative  reason  for  it; 
such  as,  a  manifest  absurdity  resulting  from  any  other  con- 
14]  struction,  which  obliged  one  to  import  such  *word8 
into  the  section  ;  as,  by  so  doing,  one  would  be  giving  a 
forced  meaning  to  the  latter  part  of  that  section. 

Now,  do  we  require  to  give  this  forced  meaning  to  the 
language  by  reason  of  the  word  "but"  being  employed? 
It  seems  to  me  that  the  word  "but"  can  receive  a  very  suf- 
ficient construction  without  giving  such  a  forced  meaning 
to  the  section.  The  first  branch  of  the  section  refers  to  any 
person^  the  second  branch  refers  to  a  banker.  Therefore, 
the  section,  having  in  the  first  part  given  a  protection  to 
those  who  put  upon  their  check  the  words  "not  negotiable," 
by  which  a  person  taking  it  shall  not  have  or  be  capable  of 
giving  a  better  title  to  the  check  than  that  which  the  person 
liad  from  wliom  he  took  it,  goes  on  in  the  second  part  to 
give  a  banker  a  further  protection,  whether  he  is  included 
in  the  word  "person"  or  not;  and  a  banker,  if  he  has  ia 
good  faith  and  without  negligence  received  payment  for  a 
customer  of  a  check  crossed  generally,  or  specially  to  him- 
self, is  not  to  incur  any  liability  to  the  true  owner  of  the 
check  by  reason  only  of  having  received  such  payment ;  the 
word  "but"  contradistinguishes  "banker"  from  "any  per- 
son." For  what  reason  then,  am  I  to  construe  the  words 
there  used  against  their  obvious  and  plain  meaning,  and  to 
import  words  providing  for  a  different  contingency,  when, 
without  repeating  the  words  "not  negotiable,"  the  Legisla- 
ture might  have  made  it  clear  that  this  was  what  is  intended, 
by  simply  inserting  the  words  "such  a  check,"  or  "so 
crossed,"  in  the  second  part  of  that  section?  Am  I  to  sup- 
pose the  Legislature  to  have  made  a  most  singular  blunder 
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and  to  liave  purposely  expressed,  and  that  too  in  very  clear 
language,  that  which  they  did  not  mean  ?  To  give  this  part 
of  the  section  the  construction  contended  for  by  Mr.  Waddy, 
1  should  be  virtually  making  an  enactment;  for,  I  should 
be  interpolating  words  in  this  second  part  of  the  section 
which  do  not  occur,  and  which  as  it  seems  to  me  were  inten- 
tionally omitted. 

Is  there,  then,  anything  in  the  reason  of  the  thing,  view- 
ing it  with  reference  to  the  past  law,  which  prevents  my 
reading  this  enactment  according  to  the  plain  and  obvious 
meaning  of  the  words  themselves  without  either  adding  to 
or  subtracting  from  them  at  all? 

I  do  not  wish  to  go  through  in  detail  the  previous  legis- 
lation. *It  has  been  carefully  gone  through  by  Mr.  [15 
Waddy,  and  comes  substantially  to  this,  that  the  Legisla- 
ture has  aimed  at  making  certain  limitations  to  the  negotia- 
bility of  checks ;  but  the  statutes  have  been  so  framed  and 
carried  into  effect  that,  whatever  may  have  been  the  inten- 
tion of  those  who  enacted  them,  they  have  done  little,  if 
anything,  to  restrict  their  negotiability.  The  case  of  Bel- 
lainy  v.  MajorihanTcs  (')  threw  open  what  was  supposed  to 
be  a*  limitation  upon  crossed  checks ;  and  the  case  of  Ogden 
V.  Benas{^)  limited  the  protection  to  bankers  given  by  18  & 
19  Vict.  c.  59,  s.  19,  th(^  effect  of  wliich,  as  construed  by 
Ogdeii  V.  Benas  (■),  is,  that  the  banker  only  upon  whom  the 
cfieck  is  drawn  which  has  a  forged  indorsement  is  protected 
against  the  consequence  of  his  paying  that  check,  and,  as  I 
understand  it,  upon  the  reason  tha^  although  a  banker  is 
bound  to  know  the  handwriting  of  his  customer,  he  cannot 
know  the  handwriting  of  all  the  persons  to  whose  order  his 
customer  may  draw.  It  was  supposed  that  that  statute  ap- 
plied not  merely  to  the  banker  upon  whom  the  check  is 
drawn,  but  to  the  collecting  banker.  But  the  case  of  Ogden 
V.  Benas  (^\  followed  by  Arnold  v.  Cheque  Bank{*),  de- 
cided that  it  did  not  so  apply.  It  is,  therefore,  not  irrational 
to  suppose  that  the  Legislature  by  the  recent  act,  39  &  40 
Vict.  c.  81,  s.  12,  wished  to  give  to  collecting  bankers  the 
protection  which  it  was  supposed  had  been  given  by  the  pre- 
vious statute;  and  there  is  nothing  unreasonable  in  that 
section  giving  that  protection  ;  the  more  so  as  one  object  of 
the  act  could  hardly  be  attained  without  it :  see  s.  7*.  The 
words  are  perfectly  plain ;  and  I  see  nothing  in  the  previous 
history  or  law  of  crossed  checks  to  make  this  construction 

0)  7  Ex.,  889 ;  21  L.  J.  (Ex.),  10.        (»)  Law  Rep.,  9  0.  P.,  613 ;   10  Eng.  R.,  288. 
(8)  1  C.  P.  D.,  678 ;  18  Eng.  R.,  204. 
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of  the  section  in  any  way  doubtful   or  irrational.     I  am 
therefore  of  opinion  that  the  demurrer  must  be  overruled. 

LiNDLEY,  J^:  I  take  the  same  view  of  the  construction  of 
the  act.  The  act  is  confined  entirely  to  crossed  checks  ;  and 
the  observations  which  I  propose  to  make  will  also  be  con- 
lined  to  crossed  checks  ;  for,  I  purposely  say  nothing  about 
uncrossed  checks.  The  question  is,  what  is  the  true'con- 
1 6]  struction.  of  the  act  39  &  40  *Vict.  c.  81.  That  act  has 
done  more  things  than  one.  It  has  said  that,  when  a  check 
is  crossed  it  is  to  be  paid  through  a  banker,  and  through  a 
banker  only:  and  nobody  can  get  the  money  except  through 
a  banker.  That  practically  means  this,  that  bankers  muse 
receive  those  checks  and  collect  them  for  their  customers. 
Take  the  position  of  a  collecting  bank.  A  collecting  bank 
receives  from  its  customers  crossed  checks :  they  must  col- 
lect thetn  or  leave  them  alone :  practically,  of  course,  they 
do  collect  them.  Then  it  comes  to  this, — what  is  the  conse- 
quence if  they  do  collect,  and  the  customer  who  sends  the 
check  to  them  happens  to  have  a  bad  title?  It  is,  to  my 
mind,  a  little  hard  in  any  case  that  a  banker  who  merely 
collects  the  money  for  his  customer  should  be  liable  for  the 
money.  I  do  not  mean  to  say  that,  as  the  law  stood  before, 
the  banker  was  not  liable  ;  but  it  is  a  little  hard  ;  and  it  ap- 

E eared  to  me  to  be  only  reasonable,  at  all  events,  that  the 
legislature  should  relieve  bankers  from  some  of  the  con- 
sequences against  which  no  amount  of  foresight  could 
possibly  guard.  When  we  look  at  this  12th  section,  it  is  ob- 
vious that  that  is  what  is  meant.  The  first  part  of  the  sec- 
tion merely  affects  the  title  of  persons  taking  checks  which 
are  marked  "not  negotiable."  This  is  a  new  fashioned 
check  altogether ;  and  the  act  of  Parliament  says  that,  if  it 
is  marked  "not  negotiable,"  the  person  who  takes  that 
check  is  to  have  no  greater  right  than  the  person  who  gives 
it  to  him.  The  consequence  of  that  is,  that,  in  this  partic- 
ular case,  the  customers  of  the  bank,  Fowler  and  Wood, 
have  no  better  title  to  the  checks  than  the  persons  froni 
whom  they  got  them.  That  is  the  first  part  of  the  section. 
The  second  part  of  the  section  does  not  relate  to  checks,  but 
to  the  proceeds  of  checks.  The  customer  of  the  bank  gets 
no  better  title  than  his  transfeiTor,  not  only  when  the  check 
is  marked  "not  negotiable,"  but  when  it  is  not  so  marked,  if 
it  is  not  an  open,  but  a  crossed  check.  The  bank  in  either 
case  deals  with  the  proceeds.  If  the  bank  has  the  check, 
it  may  be  stopped  in  their  hands.  The  customer  gets  no 
better  title  than  the  person  from  whom  he  took  it.  But, 
when  the  bank  has  got  the  proceeds,  and  the  true  owner  says    • 
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to  the  bank,  "Hand  me  those  proceeds,"  the  Legislature  in 
tile  second  part  of  the  12th  section  says  "No;  if  you,  the 
bank,  have  collected  only  the  proceeds  of  the  check  for 
*your  customer,  we  will  not  render  you  responsible  [17 
for  the  proceeds  when  you  have  dealt  with  the  check  in.  the 
only  way  in  which,  as  a  matter  of  business,  yoU  could  deal 
with  it.     If  you  have  done  anything  more  ;  if  you  have'ap- 

Elied  it  to  your  own  use,  that  is  another  matter  ;  but,  if  you 
ave  simply  collected  it  through  the  clearing  house  in  the 
only  way  in  which  a  banker  collects  checks,  and  that  is  all 
you  have  done,  the  true  owner  shall  look  through  you  to 
your  customer,  and  he  and  not  you  must  be  resp9nsible  to 
the  true  owner  for  the  proceeds." 

That  appears  to  me  to  be  the  true  meaning  of  the  lan- 
guage :  and,  when  you  come  to  look  at  the  actual  words, 
there  is  not  a  single  word  in  the  section  that  militates  against 
that  construction  in  the  slighest  degree,  unless  it  be  the 
word  "but."  That  word  "but"  is  far  too  loose  a  word  to 
control  the  clear  meaning  of  the  latter  part  of  the  12th  sec- 
tion ;  and,  for  the  reasons  already  given,  it  appears  to  me 
that  the  bank  is  right,  and  that  the  demurrer  ought  to  be 
overruled.  Demiirrer  overruled. 

Solicitors  for  plaintiffs  :   Wilde^  Barber  &  Browne. 
Solicitors  for  defendants :  Stevens  &  Harries. 


See  18  Eng.  R.,  215  note  ;  1  Thomp. 
National  Ban)c  Cases,  61  note. 

The  drawer  of  a  cbeck  made  payable 
to  the  order  of  the  payee,  is  not  bound 
by  the  payment  thereof,  by  the  bank, 
upon  a  forged  indorsement  of  the  name 
of  the  payee  ;  it  is  bound,  before  pay- 
ment, to  ascertain  the  genniness  of  the 
indorsement :  Welsh  ij.  German  Amer., 
etc.,  73  N.  Y.,  424  ;  Thompson  n.  Bank, 
etc.,  82  id.,  1,  afHrming  45  N.  Y. 
Super.  Ct.  R.,  1  ;  AHen  tJ.  Trustees, 
etc.,  17  Scot.  L.  Reporter,  447  ;  Hardy 
«.  Chesapeake  Bank,  51  Md.,  502  ;  Ag- 
ricultural, etc.,  tj.  Federal,  etc.,  45  U. 
C.  Q.  B.,  214. 

The  rightrul  possession  of  a  check, 
made  payable  to  the  order  of  a  particu- 
lar person,  confers  no  authority  on  the 
drawee  to  pay  the  same  to  the  person 
having  such  possession,  without  the 
genuine  indorsement  of  the  payee  : 
Dodge  t.  National  Exchange  Bank,  80 
Ohio  St.  Rep.,  1. 

A  clerk  of  the  plaintiffs  having  re- 
ceived from  certain  of  their  debtors 
checks  payable  to  their  order,  in  pay- 


ments of  the  amounts  due,  wrongfully 
and  without  authority  indorsed  on 
them  the  names  of  the  plaintiffs  and 
transferred  them  to  other  persons,  ap- 
propriating the  proceeds  to  his  own 
use.  Subsequently  these  checks  were 
deposited  with,  and  in  good  faith  col- 
lected by,  the  defendant,  and  the  pro- 
ceeds thereof  paid  over  to  the  depos- 
itors. In  an  action  by  the  plaintiffs  to 
recover  the  amount  so  collected,  held, 
that  they  were  entitled  to  recover : 
Johnson  v.  First  Nat.  Bk.,  6  Hun,  124, 
affirmed  68  N.  Y,  616,  following  Tal- 
bot V.  Bank,  1  Hill,  295. 

Upon  the  trial  plaintiffs  produced  a 
portion,  but  not  all,  of  the  checks  re- 
ceived and  collected  by  the  defendant 
alleged  to  be  forged.  Held,  that,  as 
their  inability  to  produce  the  others 
arose  from  the  wrongful  acts  of  the 
defendant,  they  were  entitled  to  recover 
the  whole  amount  collected :  Johnson 
tj.  First  Nat.  Bank.  6  Hun,  124,  affirmed 
08  N.  Y,  616,  distinguishing  Van  Al- 
styne  v.  Nat.,  etc.,  4  Abb.  App.  Dec, 
449,  7  Trans.  App.,  241. 
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Where  A.  gives  his  check  to  B.  for 
$10.  and  B.  raises  that  to  $100  by  the 
addition  of  a  cypher  to  the  ten,  and  B. 
tlien  deposits  the  check  with  his 
banker,  and  his  banker  in  the  due 
course  of  business  collects  the  check 
from  A.'s  banl^er,  each  party  has  a 
reclamation  against  the  otlier  till  it 
falls  upon  the  party  who  Is  to  blame  in 
the  transaction.  The  loss  must  fall 
iinally  upon  the  party  who  stands  near- 
est in  relation  to  the  party  who  com- 
mitted the  offence. 

Where  a  bank,  by  indorsing  the 
draft  which  was  raised  by  their  depos- 
itor and  deposited  with  them,  gave  it 
a  credit  upon  which  the  plaintiffs  paid, 
it  was  held,  that  there  could  be  a  re- 
covery: First  National  Bank,  etc.,  v. 
The  Third  National,  etc. ,  1  Chic.  Law 
Jour.,  524,  Dist.  Ct.  U.  S.,  North  Dist. 
111.,  Blodgett,  J.;  Louisiana  Nat.  Bank 
9.  Citizens  Bank,  4  Am.  Law  Rec,  648, 
Sup.,Ct.  La. 

If  a  person  pays  a  promissory  note 
through  mistake,  supposing  the  signa- 
ture upon  the  note  to  be  his  genuine 
signature,  he  may,  on  discovering  it  to 
be  forged,  maintain  an  action  to  recover 
back  the  money  paid,  if  he  is  not  guilty 
of  laches  whereby  the  situation  of  the 
other  party  is  changed  to  his  injury : 
Welch  «.  Goodwin,  123  Mass.,  71. 

The  indorser  of  a  bill  of  exchange 
warrants  his  title  ;  and  if  the  indorse- 
ment by  which  he  holds  is  a  forgery, 
his  indorsee  can  recover  back  the  money 
paid  him  for  the  bill:  Williams  9. 
Savings,  etc.,  57  Miss.,  633. 

A  draft  drawn  by  a  New  Jersey  bank 
upon  a  New  York  bank,  which  had 
been  altered  by  some  unknown  person 
by  changing  the  date  and  name  of 
payee  and  raising  the  amount,  was 
presented  at  plaintiff's  banking  house 
by  a  stranger  who  applied  for  the 
money  thereon.  P.,  defendant's  tes- 
tator, came  to  the  bank  with  the 
stranger  and  put  his  name  upon  the 
draft  "  as  an  indorser."  Plaintiff  pur- 
chased the  draft  and  paid  the  amount 
of  it  to  the  stranger.  The  draft  was 
sent  by  plaintiff  to  its  correspondent  in 
New  York,'  and  it  was  paid  by  the 
drawee,  but  upon  discovery  of  the  for- 
gery the  money  was  refunded.  In  an 
action  upon  the  indorsement  it  was  not 
denied  that  the  person  presenting  the 
draft  was  tlie  payee  appearing  upon  its 
face  at  that  time,  and  there  was  no 


finding  that  he  was  not.  Held,  that  as 
P.  was  to  the  knowledge  of  plaintiff 
simply  an  accommodation  indorser,  his 
indorsement  was  not  a  guaranty  of  the 
genuineness  of  the  draft ;  that  the 
forgery  could  not  be  presumed  to  be 
within  his  knowledge  ;  that  upon  the 
facts  found  he  had  all  the  rights  and 
privileges  of  an  indorser,  and  was  sub- 
ject only  to  the  obligations  that  rela- 
tion imposed,  and  as  he  was  not 
charged  according  to  the  law-mer- 
chant, i.e.,  by  presentation  for  pay- 
ment, refusal  of  non-payment,  he  was 
not  liable  :  Susquehanna  Valley  Bank 
f).  Loomis,  85  N.  Y.,  207. 

The  situation  of  a  person  to  whom 
•money  is  paid  by  mistake  on  a  forged 
note  is  not  changed  by  the  fact  that,  on 
payment,  he  transfers  to  the  pajer  a 
mortgage  which  he  received  as  collat- 
eral security  for  the  note,  and  which, 
with  the  note,  he  took  in  good  faith, 
supposing  the  note  to  be  genuine,  the 
mortgage  having  been  given  as  security 
for  another  note,  of  which  the  forged 
note  was  a  copv:  Welch  v.  Goodwin, 
123  Mass..  71. 

A  depositor  owes  no  duty  to  a  bank 
requiring  him  to  examine  his  pass-book 
or  returned  checks,  with  a  view  to  the 
detection  of  forgeries  in  the  indorse- 
ments ;  he  has  a  right  to  assume  that 
the  bank,  before  paying  his  checks, 
will  ascertain  the  genuineness  of  his 
indorsements  :  Welsh  «.  German,  etc., 
73  N.  Y.,  424  ;  Thompson  v.  Bank, 
etc.,  82  id.,  1,  affirming 45  N.Y.  Super. 
Ct.  R.,  1  ;  Frank  v.  Chemical  Bank, 84 
N.  Y.,  209,  affirming  45  N.  Y.  Super. 
Ct.  R,,  452  ;  Agricultural,  etc,  «.  Fed- 
eral, etc.,  45  U.  C.  Q.  B.,  214. 

But  see  Hardy  c.  Chesapeake  Bank, 
51  Md..  662. 

Though  such  a  delay  as  allows  the 
statute  of  limitations  to  run  against  a 
remedy  over,  may :  Thompson  t.  Bank, 
etc..  82  N.  Y.,  1,  affirming  45  N.  V. 
Superior  Ct.  R.,  1. 

See  also  Clark  t;.  Mechanics,  etc,  8 
Daly.  481. 

Banks  have  a  right  to  expect  their 
depositors  to  know  and  conform  w  the 
ordinary  usages  of  business,  and  they 
may  rely  to  a  reasonable  extent  on  the 
presumption  that  tlieir  customers  deal 
with  them  accordingly. 

A  depositor,  long  after  he  had  sup- 
posed he  had  withdrawn  all  his  dep»s- 
itS|  sued  the  bank  for  a  balance  which 
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the  bank  claimed  he  had  drawn,  and 
part  of  which  had  been  paid  out  on 
checks  signed  by  another  person  in  his 
name.  But  it  appeared  that  tlie  depos- 
itor had  been  in  the  habit  of  checking 
out  the  wliole  of  a  deposit  shortly  after 
making  it,  and  had  neglected  to  pre- 
sent his  bank  book  for  balancing  or  to 
withdraw  his  checks.  Held,  that  it 
was  misleading  to  treat  this  as  bearing 
only  on  the  probabilities  as  to  whether 
the  third  person  who  had  signed  the 
checks  would  have  risked  detection  by 
acting  without  authority,  and  not  upon 
the  probabilities  as  to  whether  the  de- 
positor in  checking  out  had  overlooked 
comparatively  large  sums  and  failed  to 
find  it  out,  or  whether  he  had  author- 
ized tinother  to  sign. 

A  depositor,  who  had  been  in  the 
haSit  of  checking  out  all  his  money 
shortly  after  he  deposited  it,  was  noti- 
fied of  a  balance  long  after  he  supposed 
he  had  exhausted  his  account,  and  im- 
mediately withdrew  it.  He  made  no 
inquiry  or  objection,  but  sued  the  bank, 
nearly  two  years  afterwards,  for  an  al- 
leged balance,  including  sums  which 
had  been  paid  out  on  checks  signed  by 
another  in  his  name.  The  trial  court 
charged  that  the  bank  liad  the  burden 
of  showing  that  these  checks  had  been 
signed  by  authority.  Held,  that  the 
depositor's  course,  in  withdrawing  the 
balance  on  notification  of  it,  was  a 
strong  case  of  acquiescing  in  an  ac- 
ooant  stated,  which  required  him  to 
bring  himself  within  some  rule  that 
would  allow  him  to  impeach  it,  and 
that  he  had  the  bdrden  of  impeaching 
it:  Bank  v.  Busbey,  45  Mich.,  136 

A  bank  which  pays  out  money  on  a 
check,  purporting  to  be  signed  by  a  de- 
positor, but  the  signature  on  which  is 
in  fact  forged  by  his  clerk,  is  not,  in 
the  absence  of  evidence  that  the  clerk 
had,  or  was  supposed  by  the  bank  to 
have,  any  authority  to  sign  the  depos- 
itor's name,  exempt  from  liability  to  the 
depositor,  by  proof  that  the  forgery 
was  committed  on  a  blank  form  taken 
from  the  depositor's  check  book,  which 
>va8  left  lying  about  in  his  office  during 
the  day;  that  it  was  stamped  with  a 
hand  stamp,  sometimes  used  on  his 
checks,  and  which  was  accessible  to 
any  one  in  the  office  ;  that  the  clerk 
was  allowed  to  fill  up  checks,  and  was 
introduced  by  the  depositor  to  the  offl- 

30  Eng.  Rkp.  •    87 


cers  of  the  bank  as  the  person  who  was 
authorized  to  receive  money  on  the 
depositor's  checks  :  Mackintosh  d.  El- 
iot National,  etc.,  123  Mass.,  393  ;  Har- 
dy V.  Chesapeake  Bank,  51  Md.,  563. 

The  duty  of  the  drawee,  upon  accept- 
ance of  such  check,  to  pay  the  same 
only  upon  the  genuine  indorsement  of 
the  payee  named  therein,  is  not  affected 
by  a  custom  ainong  bankers  as  to  the 
mode  of  ascertaining  the  identity  of  the 
person  indorsing  the  name  of  the  payee 
and  receiving  payment.  If  the  drawee 
relies  upon  false  representations  as  to 
identity,  for  which  neither  the  drawer 
nor  payee  are  responsible,  he  makes 
payment  to  a  wrong  person  at  his 
peril:  Dodge  v.  National  Exchange 
Bank,  30  Ohio  St.  Rep.,  1. 

Where  the  drawee  attempts  to  jus- 
tify payment  to  a  person  not  bearing 
the  name  of  the  payee,  upon  his  un- 
authorized indorsement  of  the  payee's 
name,  on  the  ground  that  he  was  the 
person  to  whom  the  drawer  intended 
payment  to  be  made,  though  described 
by  a  false  name  ;  all  the  facts  in  re- 
gard to  such  intention  being  unknown 
to  the  drawee  at  the  time  of  payment ; 
he  cannot  be  allowed  to  prove  a  por- 
tion of  the  facts  occurring  at  the  time 
of  drawing  the  chack,  and  to  insist 
upon  excluding  other  material  facts 
occurring  at  the  same  time  tending  to 
disprove  such  intention:  Dodge  v.  Na- 
tional Exchange  Bank,  30  Ohio  St. 
Rep.,  1. 

If  a  person  presents  a  telegraph  or- 
der for  money  to  a  bank,  and  repre- 
sents himself  to  be  the  person  named 
in  the  order,  and  a  man  of  good  char- 
acter and  standing  identifies  iiim  as  the 
person  named  in  the  dispatch,  and 
indorses  his  signature  to  a  receipt  for 
the  money  as  correct,  the  bank  is  not 
guilty  of  negligence  in  paying  him  the 
money,  although  it  turns  out  that  he  is 
not  the  person  named  in  the  order : 
Bank  v.  Western  Union,  etc.,  62  Cal., 
280. 

Where  an  employe  of  a  bank  is 
authorized  to  certify  a  check,  his  certi- 
fication binds  the  bank  for  its  payment 
without  regard  to  the  state  of  the 
drawer's  account. 

Where  the  drawee  or  holder  of  a 
check  procures  its  certification,  it  is, 
thenceforward,  held  at  his  risk,  and 
the  drawer  is  discharge4  from  liability 
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thereon,  as  well  as  on  the  original  con-  offers  to  retam  it  within  a  reasonable 

si  deration    for  which    it   was    given:  time  after    discovering    the    forgery: 

French  tj.  Irwin,  4  Baxter  (Tenn.),  401.  Boyd  v.   Mexico,   etc.,   67  Mo.,  637; 

Where  a  certified  check,  which  has  McDonald  v.  Allen,  8  Baxter  (Tenn.), 

been  raised  to  a  larger  amount,  is  pre-  446. 

sented  to  the  paying  teller  of  the  bank  A^liat  is  a  reasonable  time  within 

certifying  it,  who  is  asked  if  it  is  good,  which  a  counterfeit  note  should  be  re- 

and  he  replies  yes,  upon  which  it  is  turned,  must  necessarily  depend  on  the 

taken  in  good  faith  and  for  value,  the  situation  of  the  parties  and  the  facts 

certifying  bank  is  bound  to  pay,  not-  and  circumstances  of  each  case,  and  is 

withstanding  such  raising:   Clews  9.  a  question  for  the  jury:  Boyd  e.  Mex- 

New  York,  etc.,  8  Daly,  476.  ico,  etc..  67  Mo..  537. 

Bat  see  18  Eng.  R.,  220.  Where  a  check  has  been  paid  by  the 

One  receiving  bank  notes  In  payment  bank  on  which  it  was  drawn,  with 

of  property,  has  the  right,  in  case  of  funds  of  the  drawer,  the  bank  cannot, 

failure  of  a  previous  failure  of  the  at  the  drawer's  request,  and  without 

bank,  to  return  them,  if  he  does  so  the  holder's  consent,  by  any  act  of  its 

within  a  reasonable  time  :    Conor  v.  own,  effect  a  rescission  and  imperil  the 

Merchants    Bank,  30  U.  C.  Com.  PI.,  rights  of  third  parties  who  had  acted 

880.  upon  the  faith  of  a  good  check. 

The  holder  of  a  bank  check  who  re-  Proof  of  a  custom  where  mistakes 

ceives  from  the  bank,  in  payment  of  are  made  can  avail  nothing  in  a  case 

the  check,  a  counterfeit  United  States  where  there  is  no  proof  of  a  mistake : 

Treasury  note,  can  recover  of  the  bank  Albus  v.  Commercial,  etc.,  9  Missoori 

the  amount  of  the  note,  provided  he  App.,  59. 


[6  Common  Pleas  Division,  17.] 

Nov.  28,  1879. 

GODDEN   V.    CORSTEN. 

Pt^aetiee — Claim — Credits — Particulars  of— Order  for. 

A  plaintiff  may  be  ordered  to  give  particulars  of  items  which  are,  in  his  claim, 
placed  to  the  credit  of  the  defendant 

Appeal  from  chambers. 

AVrit  indorsed  with  a  claim  upon  an  account  for  buildiog 
some  cottages  according  to  contract. 

In  the  account  credit  was  given  for  two  items  thus  set  out : 
''Less,  allowed  from  the  said  contract  for  work  not  per- 
formed, £61  10^.  lOd."  "Bricks,  goods,  and  work,  £180 
2s.  Ud,'' 

The  defendant,  wishing  to  plead  a  set-off  or  counter-claim, 
applied  to  a  master  for  an  order  on  the  plaintiff  to  give  par- 
ticulars of  the  credits.  The  master  refused,  but  on  appeal 
Lopes,  J.,  made  the  order. 

18  J  *  Francis  Turner^  for  the  plaintiff  :  It  is  a  rule  not 
to  compel  the  plaintiff  to  state  the  items  of  sums  for  which 
he  has  voluntarily  given  credit  to  the  defendant:  Myatty- 
Oreen  (').  The  Judicature  Acts  and  Orders  have  not  altered 
the  former  practice.  This  is  not  a  case  of  a  plaintiff  seeking 
0)  18  M.  A  w:,  ^n. 
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to  sign  judgment  under  Order  xiv.  There  indorsement  must, 
no  doubt,  be  very  specific,  Walker  v.  Hicks  (*),  because,  as 
Cockburn,  C.J.,  said,  "A  party  who  is  placed  in  the  predic- 
ament of  being  liable  to  have  judgment  signed  against  him 
summarily,  is  entitled  to  have  sufficient  particulars  to  ena- 
ble him  to  satisfy  his  mind  whether  he  ought  to  pay  or 
resist"  C). 

The  defendant  cannot  want  particulars  of  credits  except 
to  take  advantage  of  some  slip  in  stating  them.  The  details 
are  within  his  own  knowledge. 

English  Harrison^  for  the  defendant,  was  not  heard. 

Lord  Coleridge,  C.J.:  The  old  rule  was  made  under  a 
different  system  of  pleading  to  that  which  now  exists.  The 
object  of  the  new  system  is  to  give  information  on  the  plead- 
ings, if  an  indorsement  on  writ,  statement  of  claim,  &c.,  may 
be  so  designated,  and  that  everything  stated  by  one  litigant 
against  the  other  should  aflford  all  the  information  to  which 
he  is  fairly  entitled  for  the  purpose  of  stating  his  case.  I 
think,  therefore,  that  the  Judicature  Act,  and  the  form  of 
pleading  sanctioned  by  it,  have  made  the  earlier  decisions 
inapplicable,  and  without  in  the  least  degree  questionin'g 
their  perfect  propriety  at  the  time  they  were  pronounced,  I 
may  say  that  they  were  given  under  a  bj'^gone  system,  and 
the  principles  which  guided  them  no  longer  guide  us.  It  is 
said  in  this  case  that  the  information  sought  by  the  defend- 
ant is  apparently  within  his  own  knowledge,  and  that  he 
does  not  want  it.  If  it  were  so,  and  it  were  shown  that  the 
defendant  was  only  desiring  to  trouble  the  plain tiflf,  there 
would  be  good  reason  for  saying  that  he  should  hot  be  ena- 
bled to  do  it.  But  here  that  is  manifestly  not  the  case. 
Here  the  credit  being  general  and  the  items  various,  as 
bricks,  work,  &c.,  and  tne  total  put  at  a  lump  sum,  it  is 
evident  that  the  defendant  not  only  may  not  know  but  appa- 
rently does  not  know  which  of  the  items  these  credits  are 
*given  for,  still  less  does  he  know  what  particular  [19 
sums  the  plaintiff  has  allocated  to  separate  items,  and,  if 
the  defendant  wants  to  plead  payment  or  set-off,  it  is  essen- 
tial to  the  conduct  of  his  case  that  he  should  know  what 
items  the  plaintiff  has  given  him  credit  for,  as  otherwise  he 
would  claim  things  for  which  the  plaintiff,  having  withheld 
information,  would  at  the  trial  declare  that  he  had  already 
given  credit,  and  thereby  seriously  embarrass  the  defendant. 
No  hardship  is  imposed  on  the  plaintiff  by  making  him 
bring  out  the  credits  into  pounds,  shillings,  and  pence,  for 
he  must  know,  and  can  easily'  state,  how  the  specihc  sum  for 

(')  8  Q.  B.  D.,  8.  (')  3  Q«  S.  D„  at  p.  9. 
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which  he  gives  credit  is  made  up,  and,  obviously,  if  the  in- 
formation were  withheld,  hardship  might  probably  becansed 
to  the  defendant.  No  substantial  reason  is  given  why  this 
information  should  not  be  supplied.  It  is  said  that  it  has 
not  hitherto  been  given,  and  the  practice  is  not  overruled. 
But  if  we  are  to  make  a  precedent  I  have  no  hesitation  in 
making  one.  The  defendant's  request  is  reasonable,  and 
one  to  which  we  ought  to  give  our  sanction.  Therefore  I  am 
of  opinion  that  the  order  of  Lopes,  J.,  ought  to  be  affirmed. 
LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  defendant 
wants  to  plead  a  set-off  or  counter-claim,  but  does  not  want 
to  do  so  in  respect  of  matters  for  which  the  plaintiff  has 
given  credit.  The  plaintiff  must  know  and  ought  to  say  for 
what  sums  he  has  given  credit,  as  otherwise  the  defendant 
would  be  led  into  a  pitfall. 

Motion  dismissed  with  costs. 


Solicitor  for  plaintiff :  F.  A.  Cole. 
Solicitor  for  defendant :  J.  Burton. 


See  N.  y.  Code  of  Civil  Procedure, 
§•531. 

A  coart  has  power  to  require  a  plain- 
tiff to  furnish  a  bill  of  particulars  when 
a  party  seeks  to  be  fully  apprised  of 
the  particulars,  or  circumstances  of 
time  and  place  of  the  matters  set  forth 
in  his  opponent's  pleadings,  though 
the  requiring  thereof  is  a  matter  of 
discretion  for  the  court :  Tilton  v. 
Beecher,  59  N.  Y.,  176;  People  «. 
Tweed,  63  id.,  194. 

The  office  of  a  bill  of  particulars  is 
to  apprise  parties  of  the  items  which 
the  adverse  party  expects  to  prove,  and 
to  restrict  the  proofs  to  the  matters 
specified:  Matthews  «.  Hubbard,  47 
N.  Y.,  428;  Butler  v.  Mann,  9  Abb. 
N.  C,  49  ;  Gee  «.  Chase,  etc.,  12  Hun, 
630;  Bangs  «.  Ocean,  etc.,  53  How. 
Pr.,51.     ^ 

A  bill  of  particulars  may  be  ordered 
or  refused  in  crim.  con.:  Tilton  i?. 
Beecher,  69  N.  Y.,  176.  , 

In  libel  and  slander :  Corcoran  17. 
Robb,  8  U.  C.  Pr.  Rep..  49  ;  Stiebeling 
fj.  Lockhaus,  21  Hun,  457 ;  Jones  io. 
Piatt,  60  How.  Pr.,  277. 

See  Orvis  t?.  Dana,  1  Abb.  N.  C,  268, 
6  Daly,  434. 

In  a  suit  for  advertising  in  certain 
papers  :  Clegg  u.  American  Newspaper 
Union,  7  Abb.  N.  C,  59. 

As  to  documents  in  a  party's  posses- 


sion: Irish  Society  «.  Commelin,  Irish 
Rep.,  2C.  L.,501. 

Under  a  plea  of  undue  influence  by 
"plaintiff  and  others  in  his  interest:" 
Jackson  t>.  Hillas,  Irish  R.,  4  Eq.,  60. 

In  action  for  seduction :  Logan  v. 
Gibson,  Irish  R.,  9  C.  L.,  507. 

In  suit  for  negligence:  McCabe  9. 
Guinness,  Irish  R.,  9  C.  L.,  510. 

But  see  Bernhard  9.  Dyar,  3  N.  Y. 
Monthly  L.  Bull.,  92,  Com.  PI.  Sp.  T. 

In  an  action  by  the  attorney-general 
to  recover  moneys  alleged  to  have  been 
fraudulently  obtained  from  a  munici- 
pal corporation :  People  «.  Tweed,  63 
N.  Y.,  194;  Mayor  v.  Marriner,  49 
How.  Pr.,  36. 

As  to  the  links  of  a  party's  title  in 
ejectment:  Kettle  well  «.  Dyson,  9  Best 
&  Smith,  300. 

In  actions  of  trespass  or  trover  for 
goods :  Robinson  v.  Comer,  13  Hon* 
291. 

See  Schile  «.  Brokhahne,  41  N.  Y. 
Super.  C^.  R.,  353. 

•  Where  an  insurance  company  de- 
fended on  ground  assured  falsely  stated 
he  had  not  applied  to  other  companies 
and  been  refused,  and  that  he  had  not 
had  bronchitis  or  spitting  of  blood,  to 
require  statement  of  the  companies  to 
which  it  is  claimed  he  had  applied  ;  and 
also  of  times  and  places  at  which  de- 
fendant expected  to  prove  assured  had 
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had  spitting  of  blood  or  bronchitis, 
though  not  of  statements  made  by  as- 
sured that  he  had  had  such  troubles : 
Dwight  f).  Germania,  etc.,  22  Hun,  167, 
84  X.  Y.,  493. 

Of  the  items  for  services  for  which 
defendant,  an  attorney,  claimed  to  be 
entitled,  under  an  agreement,  to  re- 
tain moneys  collected  for  plaintiff : 
Diossy  V.  Kust.  40  N.  Y.  Super.  Ct.  R., 
874. 

Of  items  of  account  between  broker 
and  employer  :  Miller  v,  Kent,  60  How. 
Pr.,  388. 

Of  particulars  as  to  assets  of  a  sav- 
ings bank  alleged  to  have  been  misap- 
propriated by  a  director  :  Friedberg  v. 
Bates,  3  N.  Y.  Monthly  Law  Bull.,  4, 
24  Hun,  375. 

In  an  action  for  a  conspiracy  to  with- 
hold evidence,  of  the  evidence  claimed 
to  have  been  withheld  or  concealed,  if 
oral,  the  names  and  residences  of  the 
witnesses  who  would  or  should  have 
testified,  if  documentary,  the  docu- 
ments claimed  to  have  been  suppress- 
ed :  Leigh  v.  Atwater,  2  Abb.  N.  C, 
41D. 

Of  payments  by  an  executor  or  trus- 
tee: Eberhardt  v,  Schuster,  6  Abb. 
N..C.,141. 

In  actions  sounding  in  tort,  a  bill  of 
particulars  will  not  be  ordered  ex- 
cept upon  special  circumstances  being 
shown  rendering  the  furnishing  thereof 
necessary  or  proper,  to  prevent  the 
party  applying  therefor  from  being 
surprised :  Joyce  v.  Hagaman,  4  Irish 
Law  Rec.,  152  ;  Orvis  v.  Dana,  1  Abb. 
N.  C,  268,  6  Daly,  434. 

A  bill  of  particulars  will  not  be  or- 
dered except  under  special  circum- 
stances in  libel:  Orvis  v.  Dana,  1  Abb. 
N.  C.,268,  6  Daly,  434. 

Nor  after  service  of  an  account 
stated  :  Hoff  v.  Pentz,  1  Abb.  N.  C, 
288. 

In  an  action  on  the  case  for  conse- 
quential in j  uries :  People  v.  Marquette, 
39xMich.,437. 

In  a  suit  against  physicians  for  in- 
carcerating one  in  an  insane  asylum  of 
acts  referred  to,  on  which  they  believed 
him  to  be  insane :  Higenbotam  v. 
Green,  25  Hun,  214. 

A  bill  of  particulars  will  not  ordina- 
rily be  required. 

In  actions  for  divorce:  Card  well  v. 
Card  well.  5  N.  Y.  Weekly  Dig.,  332, 
12  Hun,  92. 


Where  the  party  applying  for  a  bill 
of  particulars  is  as  well  acquainted  as 
the  other  party  with  the  nature  and 
particulars  of  the  claim,  and  has  all 
the  knowledge  necessary  for  him  to 
prepare  to  meet  the  charges  :  Powers 
f>.  Hughes,  89  N.  Y.  Super.  Ct.  R.,  482  ; 
Wigand  v.  Dejonge,  18  Hun,  405,  406  ; 
Butler  9.  Mann,  9  Abb.  N.  C,  49. 

Though,  in  such  cases,  the  answer  to 
an  allegation  that  the  party  applying 
is,  "This  is  petitio  princtpii.  It  as- 
sumes that  the  defendant  has  commit- 
ted the  acts  with  which  he  is  charged, 
while  the  very  question  to  be  tri^  is 
whether  or  not  he  has  committed 
them  :"  Friedberg  v.  Bates,  3  N.  Y. 
Monthly  L.  Bull.,  4,  affirmed  24  Hun, 
875  ;  Tilton  v.  Beecher,  59  N.  Y.,  190  ; 
Mayor  f>.  Marriner,  49  How.  Pr.,  36. 

Where  the  allegations  as  to  special 
damages  are  so  indefinite  aa  not  to  en- 
title the  party  to  prove  the  same,  a  bill 
of  particulars  thereof  will  not  be  or- 
dered :  Stiebeling  v.  Lockhaus,  21 
Hun,  457.. 

See  Jones  v.  Piatt,  60  How.  Pr.,  277. 

In  an  action  for  damage,  a  motion 
for  a  bill  of  particulars  should  not  be 
granted  when  it  substantially  asks  for 
the  evidence  of  the  plaintiff's  special 
damage.  That  evidence  may,  in  whole 
or  in  part,  be  acquired  between  the 
time  of  the  motion  and  that  of  the 
trial,  nor  should  plaintiff  be  required 
to  spread  his  evidence  before  the  de- 
fendant before  the  trial :  Dorley  f>. 
Royal,  etc.,  1  N.  Y.  Monthly  L.  Bul- 
letin, 18. 

Where  a  party,  from  loss  of  books  or 
other  cause,  is  unable  to  give  a  definite 
bill  of  particulars,  but  has  furnished 
one  as  full  as  he  can,  the  court  may 
decline  to  order  the  service  of  a  further 
bill,  or  that  the  party  be  precluded 
from  giving  evidence  of  the  matters 
and  things  set  out  in  the  pleading  or 
bill  of  particulars  already  furnished  :  ' 
Smith  f),  Tonnelli,  City  Court,  Brook- 
lyn. Jan'y,  1882. 

The  court  said,  "To  preclude  him 
(plaintiff)  from  giving  evidence  be- 
cause, in  consequence  of  the  loss  of  the 
books  of  the  vendees,  or  other  causes, 
he  cannot  give  the  particular  dates  and 
amounts  of  sales,  would  be  to  deprive 
him  of  the  right  to  a  trial  of  his  claim. 
He  has  given  as  full  a  description  of 
his  cause  of  action  as  he  appears  to  be 
able  to  do." 
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On  appeal  to  the  Court  of  Appeals  See  Stiebeling  v.  Lockbaus,  21  Han. 

the  appeal  was  dismissed,  April,  1882.  457  ;    Chandler  v.   Stevens.   2  N.  Y. 

See  also  Chandler  v.  Stevens,  2N.  Y.  Monthly  L.  Bull.,  5  ;  Col  well  «.  Lud- 

Monthly  L.  Bull.,  5.  lam.  1  id.,  42. 

The    addition    of    the    words  "per  When  the  party  desires  to  preclude 

agreement"  to  the  items  of  a  bill  of  the  proving  of  items  not  sufficiently 

particulars  does  not  preclude  proving  stated  in  a  bill  of  particulars,  he  should 

and  recovering  the  value  of  the  ser-  procure  an  order  precluding  the  giving 

vices  specified  in  such  bill,  although  an  of  evidence  as  to  such  items,  because 

agreement  for  the  payment  of  a  speci-  of  a  failure  to  furnish  such  bill  of  par- 

fied  sum  be  not  proved :  Robinson  «.  ticulars  t    Moore  v.  Bellim,  42  N.  Y. 

Wiehl,  45  N.  Y.,  810.  Super.  Ct.  R.,  184;   Gross  v.  Qark,  1 

As  to  when  a  bill  of  particulars  for  Civ.  Proc.  R.,  464. 

moneys  claimed  to  have  been  received  See  also  Weller  v,  Weller,  4  Hun, 

by  public    officers    and    converted,  is  195. 

sufficiently  definite    and    certain,   see  The 'court  may  properly  order  a  corn- 
People  V.  Cox,  23  Hun,  269.  plaint  to  be  stricken  out,  or  dismissed. 

If  a  bill  of  particulars  be  too  general,  as  a  penalty  for  a  failure  to  comply 

it  may  be  stricken  out,  or  the  party  with  an  order  requiring  the  service  of 

obliged  to  furnish  a  new  or  further  a  bill  of  particuliu^  :  QroBs  v.  Clark,  1 

one :  Jones  v.  Piatt,  60  How.  Pr.,  277  ;  CivU  Proc.  Rep.,  17,  affirmed.  Id.,  m. 
Gee  «.  Chftse.  etc.,  12  Hun,  632. 


[6  Common  Pleas  Division,  84.] 

Dec.  18,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

34]    *E.  Pellas  &  Co.  v.  The  Neptune  Marine  Insur- 
ance Company  (*). 

Jnsurance  (Marine) — Action  by  Assignee  of  PoUcy — Set-off  by  Intwren  of  Clmns 
agair^t  Assured-— Policies  of  Marine  Insurance  Act,  1868  (81  c&  82  VieL  e.  S^),*.  I 
^Rides  of  the  Supreme'  Court,  1876,  Order  xix,  r^de  b—**  Set-off ''^**  Qnmiar- 
claim" 

In  an  actVon  by  t^e  assignee  of  a  policy  of  marine  insurance,  the  insurers  are  not 
entitled  to  set-off  a  debt  incurred  with  them  by  the  assured  for  premiums  oo  policies 
effected  with  them  by  the  assured  after  the  date  of  the  assignment ;  for  the  claim 
under  a  policy  for  a  loss  is  for  unliquidated  damages  to  which  no  set-off  could  be 
pleaded  at  law  under  the  Statutes  of  Set-off  in  an  action  by  the  assured,  nor  in  equity 
in  a  suit  by  the  assignee,  and  therefore  the  debt  incurred  by  the  assured  is  not  a 
•'  defence"  open  to  the  insurers  under  81  <fe  82  Vict.  c.  86,  s.  1,  that  statute  being  in- 
tended merely  to  amend  procedure  and  not  to  alter  the  rights  of  the  parties  to  the 
policy;  nor  is  the  debt  incurred  by  the  assured  the  subject  of  '*  set-off"  or  "  counter- 
claim "  within  the  meaning  of  the  Rules  of  the  Supreme  Court,  Order  xix,  rule  3. 

Appeal  by  the  plaintiffs  from  a  decision  of  the  Commoa 
Pleas  Division  discharging  a  rule  for  a  new  trial  ou  the 
ground  of  misdirection  (*). 

The  facts  are  set  out  in  the  report  of  the  proceedings  be- 
fore the  Common  Pleas  Division  ('),  and  they  may  be  shortly 
stated  here  as  follows  : 

On  the  7th  of  April,  1876,  Harris  &  Co.  effected  with  the 
defendants  a  policy  of  insurance  for  the  sum  of  £300  on 

(')  Reversing  4  C.  P.  D.,  139,  ante,  p.  443.  («)  4  C.  P.  D.,  139. 
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a  cargo  of  coals  (with  cash  advances  thereon)  shipped  on 
board  tlie  ship  Toivatar,  for  a  voyage  from  the  Tyne  to 
Genoa.  Qn  the  22d  of  May,  1876,  the  policy  was  assigned 
by  Harris  &  Co.  to  Questa,  of  Gtenoa,  and  on  the  30tn  of 
May,  1876,  the  policy  was  further  assigned  by  Questa  to 
Pastorino  &  Co.,  of  Genoa,  and  on  the  19th  of  May,  1877, 
the  policy  was  assigned  by  Pastorino  &  Co.  to  the  plaintiffs 
for  the  purpose  of  suing  on  it.  The  Toivatar  during  her 
voj'age  met  with  disasters,  and  did  not  reach  her  port  of 
discharge  until  March,  1877.  A  notice  of  abandonment  was 
given  on  the  12th  of  May,  1877,  and  was  ultimately  accepted 
by  the  defendants.  Between  the  1st  of  January  and  the  Ist 
of  February,  *1877,  Harris  &  Co.  became  indebted  to  [35 
thft  defendants  in  the  sum  of  £40  for  premiums  on  policies 
other  than  that  sued  on  in  this  action.  The  defendants  had 
no  notice  that  the  policy  had  been  assigned  by  Harris  &  Co. 
xintil  after  the  debt  of  £40  had  been  contracted.  Harris  & 
Co.  filed  a  petition  for  liquidation  on  the  16th  of  February, 
1877.  The  writ  of  summons  was  issued  on  the  24th  of  Au- 
gust, 1877.  The  defendants  claimed  to  deduct  this  sum  of 
£40  in  an  action  by  the  plaintiffs  to  recover  for  a  total 
lossC). 

At  the  trial,  Lord  Coleridge,  C.  J.,  directed  the  jury  to  find 
for  the  defendants. 

Nov.  20,  21.  Murphy,  Q.C.,  and  R,  E.  Webster,  Q.C., 
for  the  plaintiffs  :  The  set-off,  upon  which  the  defendants 
rely,  would,  upon  properly  framed  pleadings  under  the  Su- 
preme Court  qt  Judicature  Acts,  1873,  1875,  be  a  good  an- 
swer to  a  claim  upon,  the  policy,  if  Harris  &  Co.  had.  not 
assigned  it :  the  interest  in  it  is,  however,  now  vested  in  the 
plaintiffs,  who  are  entitled  to  sue  upon  it  in  their  own  names 
by  force  of  the  Policies  of  Marine  Assurance  Act,  1868  (31 
&  32  Vict.  c.  86),  s.  IQ.  The  defendants  conterid  that  the 
debt  owing  to  them  from  Harris  may  be  set  off  against  a 
portion  of  the  money  due  upon  the  policy,  and  it  must  be. 
admitted  for  the  plaintiffs  that  if  the  words  of  the  statute 
are  read  in  tljeir  extreme  literal  sense  they  favor  the  con- 

(')  The  facts,  as  they  appeared  in  the  to  any  person  entitled  to  the  property 

Court  of  Appeal,  were  slightly  different  thereby  insured,  the  assignee  of  such  pol- 

from  those  stated  in  the  judgment  of  the  icy  shall  be  entitled  to  sue  thereon  in  his 

Common  Pleas  Division,  4  0.  P.  D.,  141,  own  name ;  and  the  defendant  in  any  ac- 

ante,  p.  445.  tion  shall  be  entitled  to   make  any  de- 

(')  By  the  Policies  of  Marine  Assurance  fence  which  he  would  have  been  entitled 

Act,   1868  (81    &   82  Vict.  c.  86),  s.  1,  to  make,  if  the    said    action   liad  been 

"  Whenever  a  policy  of  insurance  on  any  brought  in  the  name  of  the  person  by 

ship,  or  on  any  goods  in  any  ship,  or  on  whom  or  for  whose  account  the  policy 

any  freight,  has  been  assigned,  so  as  to  sued  on  was  effected." 
pass  the  oeneficial  interest  in  such  policy 
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struction  put  upon  them  by  the  defendants'  counsel ;  in 
that  event  the  contention  of  the  plaintiffs  would  be  wrong, 
and  the  decision  of  the  Common  Pleas  Division  would  be 
right.  It  is  submitted,  however,  that  the  words  of  the  statute 
must  be  interpreted  with  reference  to  their  subject-matter 
36]  and  with  reference  *to  the  mischief  which  the  Legs- 
lature  intended  to  obviate;  if  the  defendants'  counsel  are 
right,  an  insurance  broker  may  still  incur  a  debt  with  the 
underwriters  upon  the  security  of  the  money  due  upon  the 
policy,  although  he  has  indorsed  it  away  for  full  value.  It 
is  not  disputed  for  the  plaintiffs  that  after  an  assignment  by 
the  assured  all  defences  arising  upon  the  policy  itself  are 
open  to  the  underwriters,  but  tne  set-off  relied  on  is  not  a 
defence  of  that  description.  It  is  to  be  recollected  that  the 
Policies  of  Marine  Assurance  Act,  1868,  was  passed  some 
years  before  the  Supreme  Court  of  Judicature  Acts,  1873- 
75,  and  that  previously  to  these  statutes  there  could  be  no 
set-off  to  a  claim  for  unliquidated  damages  ;  a  claim  upon  a 
policy  of  marine  insurance  is  a  claim  for  unliquidated  dam- 
ages even  after  the  loss  has  been  adjusted  :  Luckie  v.  BtLsh- 
hy{^) ;  1  Arnould  on  Marine  Insurance,  p.  219  (6th  ed.). 

[A,  L,  Smithy  for  the  defendants,  admitted  that  a  claim 
under  a  policy  of  marine  insurance  was  a  claim  for  unliqui- 
dated damages.] 

It  follows  that  before  the  Supreme  Court  of  Judicature 
Acts,  1873-75,  there  could  have  been  no  set-off  in  an  action 
upon  the  policy,  even  if  Harris  &  Co.  had  not  assigned  it 
and  had  themselves  sued  upon  it  in  their  own  name  and  for 
their  own  benefit. 

[Per  Curiam  :  It  is  very  clear  that  to  a  claim  upon  the 
policy  by  Harris  &  Co.  there  could  be  no  set-off  under  the 
Statutes  of  Set-off,  2  Geo.  2,  c.  22,  s.  13,  and  8  Geo.  2, 
c.  24,  s.  6. 

Cotton,  L.J. :  In  a  suit  in  the  Court  of  Chancery  brought 
by  the  assignee  of  a  policy  of  marine  assurance  against  the 
underwriters  a  set-off  would  not  be  allowed,  if  it  would  not 
be  a  good  defence  in  an  action  at  law  brought  by  the  as- 
signor, the  original  assured.] 

If  there  could  be  no  set-off  in  an  action  by  Harris  &  Co., 
there  could  be  none  in  an  action  by  the  plaintiffs,  who  are 
assignees.  The  Policies  of  Marine  Assurance  Act,  1868,  was 
not  intended  to  alter  the  rights  of  the  parties  to  a  policy:  it 
dealt  only  with  procedure. 

[A,  L.  Smithy  for  the  defendants,  stated  that  he  should 
37]    not  ^contend  that  the  set-off  claimed  by  the  defend- 

(')  13  C.  B.,  864;  22  L.  J.  (C.?.),  220. 
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ants  would  have  afforded  a  good  answer  to  an  action  by  the 
phiintiffs  before  the  Supreme  Court  of  Judicature  Acts, 
1873,  1875.] 

Those  statutes  do  not  assist  the  argument  for  the  defend-, 
ants :  they  are  not  material  to  the  question  raised  in  the 
present  action,  which  is  based  upon  tlie  Policies  of  Marine 
Assurance  Act,  1868.  The  plaintiffs  cannot  succeed  as  as- 
signees of  a  debt  or  chose  in  action  pursuant  to  the  Supreme 
Court  of  Judicature  Act,  1873,  s.  25,  subs.  6,  because  the 
defendants  have  had  no  notice  of  the  assignments :  and  this 
action  cannot  be  regarded  as  a  suit  in  equity  by  the  as- 
signees of  a  debt  against  the  debtors,  because  the  assignors 
are  not  parties  to  it  (*) ;  at  least,  the  plaintiffs  could  not  ob- 
tain j  udgment  without  joining  Harris  &  Co.  either  as  plaintiffs 
or  as  defendants.  The  provisions,  therefore,  of  the  Supreme 
Court  of  Judicature  Acts,  1873,  1875,  are  inapplicable  for 
the  purposes  of  the  present  case;  and  under  no  circum- 
stances can  the  defendants  deduct  the  £40  by  way  of  coun- 
ter-claim, under  Rules  of  the  Supreme  Court,  Order  xix, 
rule  8  (') :  for  by  a  counter-claim  a  defendant  can  set  up  de- 
mands against  the  plaintiff  alone ;  but  the  claim  of  the  de- 
fendants in  the  present  action  is  against  Harris  &  Ca,  and 
not  against  the  plaintiffs.  A  counter-claim  is  in  truth  a 
cross-action  between  the  parties  to  the  suit  in  which  it  is 
pleaded.  As  this  objection  was  not  put  forward  on  behalf 
of  the  plaintiffs  at  the  trial,  the  defendants  will  be  at  liberty 
to  annend  their  pleading  in  any  way  that  they  may  think 
fit ;  but  no  amendment  will  enable  them  to  raise  a  valid  an- 
swer to  the  action. 

*The  assignee  of  a  debt  or  chose  in  action  is  not  [38 
affected  by  transactions  between  the  assignor  and  the  debtor 
after  the  assignment.  Further,  the  loss  occurred  after  the 
defendants  had  trusted  Harris  &  Co.  for  the  premiums  on 
other  policies.  Wilson  v.  OabrieU^)  is  not  really  against 
the,  plaintiffs :  it  was  a  case  upon  demurrer,  and  was  evi- 
dently decided  upon  the  ground  that  where  a  credit  is  run- 

(')  See   1    Dan.  Chan.  Prac,  chap.  5,  of  claim  in  a  cross-action,  so  as  to  enable 

6.  1,  p.   177  (5th  ed.);  and  see  Brice  v.  the  court  to  pronounce  a  final  judgment 

Bannhtfr,  3  Q.  B.  D.,  669,  per  Lord  Cole-  in  the  same  action,  both  on  the  original 

rid^e,  C.J.,  at  p.  575  ;  28  Eng.  R.,  459.  and  on  the  cross-claim.     But  the  court  or 

(*)  By  the  Rules  of  the  Supreme  Court,  a  judge  may,  on  the  application  of  the 
Order  xix,  rule  3,  "  a  defendant  in  an  ac-  plaintiff  before  trial,  if  in  the  opinion  of 
tion  may  set  off,  or  set  up,  by  way  of  the  court  or  judge  such  set-off  or  counter - 
counterclaim  against  the  claims  of  the  claim  cannot  be  conveniently  disposed  of 
plaintiff,  any  right  or  claim,  whether  such  in  the  pending  action,  or  ought  not  to  be 
set-off  or  counter-claim  sound  in  damages  allowed,  refuse  permission  to  the  defend- 
er not,"  and  such  set-off  or  counter-claim  ant  to  avail  himself  thereof." 
shall  have  the  same  effect  as  a  statement        (')  4  B.  «t  S.,  243. 

30  Eng.  Rep.  88 
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ning  one  party  cannot  get  rid  of  a  set-off  by  assigning  away 
the  debt  due  to  him.     De  Mattos  v.  Saunders  {')  is  not  in 

{)oint,  but  it  shows  that  an  assignee  may  be  able  to  enforce 
lis  claim,  although  the  debtor  might  be  able  to  rely  upon  a 
set-off  if  he  were  sued  by  the  assignor. 

Moreover,  it  is  contended  for  the  plaintiffs  that  the  doc- 
trine laid  down  in  Pickard  v.  Sears  (*)  applies  to  the  facta 
before  the  court,  and  that  the  defendants,  having  issued  an 
instrument  which  the  law  allows  to  be  assigned,  must  be 
taken  to  have  contracted  that  no  defence  like  that  now  relied 
upon  shall  be  put  forward.  Upon  this  principle  In  re  Agra 
and  Masterman^s  Bank^  Ex  parte  Asiaiic  Banking  Corpo- 
ration  {*) ;  In  re  Blakely  Ordnance  Co,^  Ex  parte  New  Zea- 
land Banking  Corporation  (*) ;  Higgs  v.  Northern  Assam 
Tea  Co,  (*)  were  decided. 

[Cotton,  L.J.:  In  those  cases  the  intention  of  the  parties 
to  create  an  assignable  interest  appeared  more  or  less  clearly 
upon  the  face  of  the  documents  themselves. 

Brett,  L.J.:  May  not  that  argument  be  turned  against 
the  plaintiffs?  Must  they  not  be  taken  to  have  known 
that  their  immediate  predecessors  in  title  had  been  running 
a  risk  by  not  giving  notice  of  the  assignment  to  the  de- 
fendants ?] 

It  is  not  disputed  that,  as  a  general  rule,  the  assignees  of 
policies  take  them  with  all  the  eq^uities  attaching  thereto,  but 
this  doctrine  must  be  received  with  some  limitation. 

A.  L.  Smith,  and  Chalmers^  for  the  defendants :  Although 
formerly  set-off  could  only  take  place  between  liquidated 
sums,  yet  that  rule  of  law  has  been  completely  taken  away 
by  the  Supreme  Court  of  Judicature  Acts,  1873,  1875.  It 
may  be  correct  that  a  counter-claim  is  merely  a  cross-action 
39]  between  the  same  parties :  *it  is  nevertheless  contended 
for  the  defendants  that  their  claim  against  Harris  &  Co.  is  a 
set-off  within  the  meaning  of  Rules  of  the  Supreme  Court, 
Order  xix,  rule  3,  which  must  be  read  together  with  the 
Policies  of  Marine  Assurance  Act,  1868. 

[Brett,  L.J.:  That  construction  of  the  rule  does  not 
accurately  distinguish  between  ''set-off "  and  ''counter- 
claim ;"  surely  tliose  words  confer  definite  and  independent 
remedies  upon  a  defendant  against  the  plaintiff. 

Cotton,  L.J.:  "Set-off"  may  in  this  rule  perhaps  mean 
not  a  mere  defence  to  the  action,  but  a  cross-claim  of  such 

{})  Law  Rep.,  1  C.  P.,  STO.  (»)  Law  Rep.,  2  Ch.,  ^91. 

C*)  6  Ad.  A  E.,  469.  (*)  Law  Rep.,  3  Ch.,  164. 

(*)  Law  Rop.,  4  Ex.,  887. 
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an  amount  as  will  entitle  the  defendant  to  judgment  for  some 
amount  against  the  plaintiff.] 

It  is  submitted  that  in  that  rule  the  term  '^  set-off  "  allows 
a  liquidated  sum  to  be  pleaded  as  an  answer  to  an  unliqui- 
dated claim. 

Moreover,  the  defendants  had  no  notice  of  the  assignment 
by  Harris  &  Co.,  and  they  cannot  be  deprived  of  their  right 
of  set-off  because  the  de\)t  due  from  them  has  been  assigned : 
Cavendish  v.  Oeaves  (*). 

[Bramwell,  L.J.:  We  fully  agree  with  the  principles 
laid  down  in  that  case ;  but  the  facts  before  us  seem  to  go 
beyond  them.] 

It  would  be  a  hardship  upon  the  defendants  if  they  were 
not  allowed  to  set  off  the  £40 ;  for  if  they  had  been  aware 
of  the  assignment,  they  might  not  have  given  credit  to  Har- 
ris &  Co. 

MurpJiy,  Q.C.,  did  not  reply.  f^^  ^^^  ^^^ 

Dec.  18.  Bramwell,  L.J.:  We  are  of  opinion  that  the 
appeal  must  be  allowed.  The  plaintiffs  are  the  assignees  of 
a. policy  of  marine  insurance,  and  they  have  brought  an'ac- 
tion  on  it  against  the  defendants,  who  have  pleaded  a  set-off 
founded  upon  a  debt  due  to  them  from  the  original  assured. 
The  question  is  whether  this  is  any  defence  in  point  of  law, 
and  we  are  of  opinion  that  it  is  not.  The  defendants  rely 
upon  the  last  clause  of  s.  1  of  31  &  32  Vict.  c.  86,  and  their 
defence  is  based  upon  the  words  "  and  the  defendant  in  any 
action  shall  be  entitled  to  make  any  defence  *which  [40 
he  would  have  been  entitled  to  make,  if  the  said  action  had 
been  brought  in  the  name  of  the  person  by  whom  or  for 
whose  account  the  policy  was  effected."  This  is  a  statute 
relating  to  procedure  only;  and  I  do  not  think  that  such 
words  as  I  have  read  can  make  any  difference  as  to  the 
rights  of  the  parties  in  an  act  of  Parliament  relating  to  pro- 
cedure. Without  the  aid  of  the  statute  the  assignee  might 
have  sued  at  law  in  the  name  of  the  assured,  and  in  a  court 
of  equity  in  his  own  name.  The  statute  was  passed  because 
the  Legislature  wished  to  give  the  assignee  a  more  conven- 
ient remedy,  and  intended  that  he  should  be  in  the  same 
position  as  if  he  sued  in  a  court  of  equity;  no  alteration  in 
the  rights  of  the  parties  was  contemplated,  and  in  equity  I 
hav,e  high  authority  for  saying  that  such  a  set-off  as  this 
'Would  be  no  defence.  The  assignee  would  be  allowed  to 
sue  in  a  court  of  equity  in  his  own  name,  because  there  was 
a  technical  objection  to  his  suing  in  his  own  name  in  a 'court 

Q)  24  Beav.,  163. 
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of  law,  but  in  equity  the  underwriter  would  not  be  permit- 
ted to  set  up  any  defence  which  he  could  not  plead  in  a 
court  of  law.  At  the  time  this  act  (31  &  32  Vict.  c.  86) 
passed,  this  set-oflf  would  have  been  no  defence  either  at  law 
or  in  equity. 

It  has  been  argued- that  by  Rules  of  the  Supreme  Court, 
1875,  Order  xix,  rule  3,  the  set-off  is  admissible  as  a  defence 
on  the  ground  that  that  rule  is  to  be  read  together  with  31 
&  32  Vict.  c.  86,  8.  1.  The  House  of  Lords  (*)  have  decided 
that  a  general  statute  may  repeal  a  particular  statute :  never- 
theless I  do  not  think  that  this  rule  alters  31  &  32  Vict. 
c.  86,  which  did  not  allow  such  an  answer  as  this.  The  rnle 
does  not  authorize  a  "defence"  within  the  meaning  of  31  & 
32  Vict.  c.  86.  It  is  true  that  it  speaks  of  "set-off"  and 
"counter-claim,"  but  these  are  different  remedies  from 
"set-off"  under  the  statutes  2  Geo.  2,  c.  22,  a.  13,  and 8 
Geo.  2,  c.  24,  s.  6.  Under  those  statutes  set-off  never  gave 
the  defendant  a  judgment  for  any  amount :  he  never  could 
recover  anything  from  the  plaintiff.  The  former  plea  of 
set-off  merely  alleged  that  the  plaintiff's  claim  did  not  over- 
top the  defence.  But  the  argument  for  the  defendants  was 
that  whatever  was  a  "defence"  to  a  liquidated  claim,  has 
41]  been  made  by  Order  xix,  *rule  3,  a  defence  to  an  un- 
liquidated claim.  I  cannot  assent  to  that  argument ;  ac- 
cording to  it,  if  A.  sues  B.  for  damages  for  bresiking  his  leg, 
B.  may  set  up  as  a  "defence"  a  claim  against  A.  as  the 
acceptor  of  a  bill  of  exchange ;  is  it  possible  to  say  that  that 
can  be  deemed  a  "defence?"  The  rule  does  not  authorize 
such  an  answer  as  this,  and  I  am  confirmed  in  this  opinion 
by  its  concluding  words,  which  allow  a  court  or  juage  to 
refuse  the  defendant  permission  to  avail  himself  of  it.  It  is 
liardly  to  be  supposed  that  this  provision  can  refer  to  a  de- 
fendant's right  to  defend  himself.  The  orders  and  rules 
under  the  Supreme  Court  of  Judicature  Acts,  1873, 1876,  are 
matters  of  procedure  and  are  not  intended  to  alter  the  law 
or  the  rights  of  the  parties.  If  before  those  statutes  the 
plaintiffs  would  have  been  entitled  to  maintain  the  action  for 
the  full  amount  from  which  the  defendants  seek  to  deduct 
£40,  the  plaintiffs  can  maintain  it  now. 

Brett  and  Cotton,  L.  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  .plaintiffs  :  Lawless  &  Co. 

Solicitors  for  defendants :  S/ium,  Crossmariy  Crossman  & 
Pritchardj  for  Turnbull  &  Tilly,  West  Hartlepool. 

(•)  It  is  presumed  that  Bramwell,  L.J.,  was  referring  to  Oamett  v.  BradUy^  8 
App.  Cas.,  944. 
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[6  Common  Pleas  Division,  47.] 
Nov.  18, 1879. 

*Sheward  and  Another  v.  Lord  Lonsdale.      [47 

Practice — Interrogatories — Relevancy  and  MaterialUy — Order  xxzi,  rules  8,  19. 

The  plaintiffs  claimed  £1,732  10«.,  the  price  of  three  horses  alleged  to  have  been 
sold  b}'  them  to  the  defendant.  By  his  statement  of  defence  the  defendant  denied 
that  the  horses  were  sold  to  him,  and  further  alleged  that  the  prices  charged  were 
excessive,  and  that  the  horses  were  ordered  by  his  wife  without  any  authority  to 
pledge  his  credit  for  them.  Reply,  that  the  horses  were  necessaries  suitable  to  the 
estate  and  degree  of  the  wife. 

The  following  interrogatories  were  administered  to  the  plaintiffs: 

1.  State  the  date  when  you  purchased  each  of  the  horses  alleged  by  yon  to  have 
been  sold  to  the  defendant  on,  <fec. 

2.  State,  if  you  did  in  fact  purchase  each  or  any  of  the  said  horses,  and  were  in 
fiMSt  the  owner  of  the  same,  when,  as  you  allege,  you  sold  them  to  the  defendant. 

8.  Give  the  exact  amount  you  paid  or  had  contracted  to  pay  for  each  of  the  said 
horses. 

4.  If  you  were  not  the  owners  of  the  said  horses  or  any  of  them  at  the  date  when, 
as  you  allege,  you  sold  them  to  the  defendant,  state  specifically  and  in  detail  how  and 
under  what  circumstances  you  had  each  and  every  of  the  said  horses  in  your  cus- 
tody, possession,  or  control. 

6.  State  specifically  and  in  detail  the  date  or  dates  upon  which  you  received  the 
said  horses  into  your  control. 

Held^  that  the  IstandSd  interrogatories  were  relevant  and  material  to  the  issues, 
and  ought  to  be  answered ;  but  that  the  2d,  4th  and  6th  were  inadmissible. 


[6  Conmion  Pleas  Division,  00.] 
Nov.  27,  1879. 

*CoRBET,  Appellant;  HAion,  Respondent.       [50 

Lieetmtig  Acts,  1872  (85  d  36  Vict,  e,  94),  s.  25.  and  1874  (87  d:  88  Vict.  <?.  49),  s.  80 
— Supplying  vnioodcating  Liqitor  during  prohibited  Hours — "Private  JF)nends.** 

P.  gave  a  dinner  to  some  friends  at  a  licensed  house  kept  by  L.  On  the  breaking 
up  of  P.'s  party,  L.  invited  nine  of  P.'s  guests,  including  the  appellant,  to  remain 
after  the  hour  for  closing,  to  partake  of  two  bottles  of  claret  at  his  (L.'s)  expense. 
Upon  an  information  charging  these  nine  persons  with  being  found  on  the  premises 
during  prohibited  hours,  the  justices,  though  satisfied  of  the  .bona  fides  of  the  trans- 
action, convicted  them  under  s.  26  of  the  Licensing  Act,  1872,  on  the  ground  that 
the  landlord,  on  the  arrival  of  the  hour  for  closing,  could  not  convert  them  into 
"  private  friends,"  for  the  purpose  of  their  consuming  the  wine  so  supplied  to  them 
by  him: 

Edd^  that  the  conviction  was  right. 


< 


702  COMMON  PLEAS  DIVISION.  [VoL  V. 

1879  Ford  v.  Prew. 


[6  Common  Pleas  Division,  56.] 
Nov.  21,  is'ra. 
56]  *Castlb  v.  Downton. 

Sill  of  Sale — RegUtraHrm  of— Affidavit — DettcripUon  of  Occupation  of  Grantor— -Pad 
Oecupatum—\n  db  18  Vict,  c  86,  ».  1. 

The  affidavit  filed  with  a  registered  bill  of  sale  stated  that  the  grantor  "  was  until 
lately"  a  commercial  traveller-  It  appeared  that  Uie  grantor  was  a  commercial  trav- 
eller at  the  date  of  the  execution  of  the  bill  of  sale : 

Ueld,  that  the  description  of  his  occupation  was  insufficient  to  satisfy  the  provi- 
sions of  17  &  18  Vict.  c.  36,  s.  1. 


[6  Common  Pleas  Division,  59.] 
Nov.  18,  1879. 

59]        *PoRD,  Appellant^  v.  Drew,  Respondent. 

Parliament — County  Vote — Freeholder — Reddenee — Abeenee  during  Service  under 
Arkclea  to  a  Solicitor— 2  ds  3  Wm,  4,  e.  45,  ».  81. 

By  2  (fe  8  Wm.  4,  c.  45,  s.  81,  which  makes  provision  for  freeholders  voting  for  a 
city  "being  a  county  of  itself,  no  freeholder  shall  be  registered  in  any  year  "  uniesa 
lie  shall  have  resided  for  six  calendar  months  next  previous "  to  a  certain  day  in 
such  year,  within  such  city. 

During  part  of  the  prescribed  period  of  six  months,  a  freeholder  who  had  a  bed- 
room kept  for  his  exclusive  use  in  his  father's  house  within  such  a  city  was  absent, 
serving  under  articles  to  a  solicitor  in  London : 

Held,  that,  being  bound  by  the  articles,  he  could  not  be  deemed  to  have  had  either 
the  liberty  or  intention  to  return  to  the  room  whenever  he  liked,  and  therefore  had 
not  "  resided"  within  the  city  for  the  required  time  within  the  meaning  of  the  act 

Appeal  from  a  decision  of  the  revising  barrister  for  the 
city  and  county  of  Exeter. 

At  a  revision  court  the  appellant  duly  objected  to  the 
name  of  the  respondent  being  retained  on  the  list  of  persons 
entitled  to  vote  for  the  city  of  Exeter  as  the  owner  of  a  free- 
hold rent-charge,  upon  the  ground  that  the  respondent  had 
not  resided  for  six  calendar  months  previous  to  the  15th  of 
July  last  within  the  said  city,  w  within  seven  miles  thereof. 

He  had  previously  lived  at  his  father's  house  within  seven 
miles  of  the  city  of  Exeter,  and  a  separate  bedroom  was  set 
apart  for  his  exclusive  use  in  the  house,  and  the  same  room 
continued  to  be  set  apart  for  his  exclusive  use,  with  the  right 
to  use  it  whenever  he  thought  fit,  and  he  always  kept  some 
of  his  clothes  and  other  property  in  the  room.  In  May, 
1878,  he  went  to  London  for  the  sole  purpose  of  completing 
a  term  of  service  under  articles  to  a  solicitor  there,  and,  sub- 
60]    ject  thereto,  he  always  intended  to  and  *did  contiuae 
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his  said  residence  with  the  right  to  the  said  room  in  his 
father's  house  until  the  present  time. 

In  August,  1878,  the  respondent  returned  to  his  father's 
house  for  three  weeks'  holiaay.  He  then  went  back  to  Lon- 
don under  the  articles  which  expired  on  the  20th  of  January, 
1879.  On  the  23d  of  January  he  returned  to  his  fathers 
house,  and  resided  therein  until  after  the  16th  of  July,  1879. 
He  had  no  other  home. 

The  revising  barrister  decided  that  the  respondent  had  a 
residence  within  seven  miles  of  Exeter,  and  had  a  right  to 
reside  there  during  six  calendar  months  previous  to  the  15th 
of  July,  1879,  and  that  his  residence  was  sufficient  to  satisfy 
2  &  3  Wm.  4,  c.  45,  s.  31  (*),  and  the  barrister  retained 
the  respondent's  name  on  the  list  of  voters.  If  the  court 
should  he  of  opinion  that  the  decision  was  wrong,  the  name 
of  the  respondent  was  to  be  erased  from  the  register. 

Bompas,  Q.C.,  for  the  appellant :  The  residence  of  the 
respondent  during  part  of  the  six  months  was  in  London 
and  not  in  Exeter :  Whithorn  v.  Thomas  (*).  The  mere  fact 
that  he  might  have  slept  in  the  bedroom  at  his  father's 
house  was  not  enough.  Of  course  if  he. had  actually  lived 
there,  although  occasionally  absent  during  the  period,  that 
would  have  been  sufficient :  Beal  v.  Fox  (*).  But  he  did  not 
in  fact  do  so.  The  voter  must  not  only  have  a  place  of  resi- 
dence which  he  may  use,  Durant  v.  Carter  {^)\  Ford  v. 
Pye  (•) ;  but  be  able  to  go  to  it :  Powell  v.  Quest  (").  There 
the  claimant  to  vote  had  been  imprisoned  during  part  of  the 
six  months,  and  was  therefore  held  not  to  have  the  neces- 
sary qualification.  So  in  Ford  v.  Hart  ('),  where  an  officer 
away  serving  with  his  regiment  had  apartments  reserved  for 
him  *in  his  mother's  house,  the  court  held  that,  as  he  [61 
was  subject  to  the  will  and  pleasure  of  the  Queen,  and  there- 
fore not  suijuris^  there  could  not  be  such  an  intention  of 
returning  as  to  constitute  a  constructive  residence  in  the 
apartments.  In  Taylor  v.  Overseers  of  St.  Mary  Abbott  {*)^ 
the  claimant,  who  was  engaged  to  attend  on  a  gentleman 
during  the  day,  was  not  bound  to  sleep  in  the  house,  but 

Q)  2  A  3  Wm.  4,  c.  45,  8.  81,  providea  seven  statute  miles  thereof,  or  of  any 

that  in  every  city  or  town  being  a  county  part  thereof." 

of  itself,  freeholders  shall  be  entitled  to  (*)  7  M.  A  G.,  1. 

vote  at  the  election  of  membeVs  of  Par-  (')  3  C.  P.  D.,  78. 

liament,  but  that  no  freeholder  shall  be  (*)  Law  Rep.,  9  C.  P.,  261. 

re^stered  in  any  year,  "  unless  he  shall  (*)  Law  Rep.,  9  C.  P.,  269. 

have  resided  for  six  calendar  months  next  («)  18  C.  B.  (N.S.).  72;  84  L.  J.  (C.P.), 

previous  to  the  last  day  of  July  in  such  69. 

year,  within  such  city  or  town,  or  within  C)  Law  Rep.,  9  C.  P.,  273. 
C)  Law  Rep.,  6  C.  P.,  809. 
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could,  if  he  pleased,  go  home  to  his  lodgings,  and  therefore 
had  a  residence  there. 

Bucknill^  for  the  respondent :  The  case  finds  as  si  fact 
that,  subject  to  the  articles,  "the  respondent  always  intended 
to,  and  did,  continue  his  residence  with  the  right  to  the  said 
room  in  his  father's  hquse."  The  respondent  was  sui  juris, 
and  could  return  when,  he  liked.  Suppose  his  father  had 
lived  in  the  neighborhood  of  London,  and  the  son  had  every 
Saturday  and  Sunday  slept  in  a  bedroom  kept  for  him  at 
liome,  he  surely  would  have  had  a  residence  there.  Mere 
distance  from  London  cannot  make  a  difference.  He  might 
have  travelled  to  Exeter  after  office  hours  on  Saturday,  and 
returned  before  the  office  opened  again  on  Monday.  la 
Whithorn  v.  Thomas  {^\  the  residence  was  not  bona  ficU^ 
as  Keating,  J.,  pointed  out  in  Bond  v.  Overseers  of  St. 
Oeorge^  Hanover  Square  (*).  In  Durant  v.  Carter  (*),  the 
clergyman  having  given  up  his  house  to  a  substitute,  could 
not  return  to  it  at  will.  So  in  Ford  v.  Pye  (*).  The  officer 
in  Ford  v.  Harti^)  was  no  longer  suijur'is^  and  had  volun- 
tarily incapacitated  himself  from  returning  to  his  mother's 
house  at  his  own  pleasure :  see  per  Keating,  J.  The  re- 
spondent had  a  dwelling  at  Exeter,  and  both  liberty  and  the 
intention  of  returning  to  it.  The  requirements  specified  in 
Bond  V.  Overseers  of  St.  Oeorge^  Hanover  Square  (*),  were 
therefore  satisfied. 

Bompas^  Q.C.,  replied. 

Grove,  J.:  I  am  not  free  from  doubt,  but  I  think  that 
on  the  facts  as  stated  and  the  balance  of  authorities,  the 
respondent  had  not  a  residence  within  seven  miles  of  the  city 
62]  of  Exeter  for  the  *necessary  six  months  prior  to  the 
15th  of  July,  1879.  He  was  articled  to  a  solicitor  in  London 
during  a  part  of  the  time.  I  do  not  think  the  length  of  that 
part,  be  it  more  or  less,  makes  any  difference,  because  we 
must  ascertain  whether  there  was  such  a  break  of  residence 
as  invalidated  his  qualification.  The  so-called  residence 
within  the  seven  miles  was  at  his  father's  house,  where  he 
had  a  bedroom,  *' with  the  right  to  use  it  up  to  the  present 
time  whenever  he  thought  fit,"  as  the  case  states.  I  cannot, 
however,  read  the  case  as  if  it  alleged  an  absolute  legal  right, 
so  that  if  the  father  had  placed  a  guest  in  the  room  the 
son  could  have  turned  him  out ;  it  was  a  right  only  by  per- 
mission of  the  father.  This  fact  is  not  altogether  unimport- 
ant, because  the  result  is  that  the  son's  residence  would 

0)  7  M.  A  G.,  1.  (*)  Law  Rep..  9  C.  P.,  269. 

O  Law  Rop.,  6  C.  P.,  812,  at  p.  313.     (*)  Law  Rep.,  9  C.  P.,  278.  at  p.  275. 

(8)  Law  Rep.,  9  C.  P.,  261.  (•)  Law  Rep.,  6  C.  P.,  312,  at  p.  314. 
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depend  on  two  permissions:  first,  the  continuance  by  the 
father  of  the  permission  to  reside  at  his  house,  and,  secondly, 
the  continuance  by  the  solicitor  of  the  permission  to  absent 
himself  from  the  office.  I  have  not  seen  the  articles,  but 
assume  them  to  have  been  in  the  usual  form  of  contract 
which  '*must  be  a  valid  subsisting  contract  during  the  time 
it  extends  to  (see  Ex  parte  UrUJiank  {^))  and  bind  the  clerk 
for  the  full  prescribed  term  to  serve  the  master,  and  that 
master  only,  and  only  in  his  profession  or  business  of  an 
attorney  or  solicitor":  Pulling' s  Law  relating  to  Attorneys, 
3d  ed.,  p.  37. 

As  his  father's  house  was  in  or  near  Exeter,  it  would  have 
been  practically  impossible  for  the  claimant  to  leave  London 
while  serving  under  the  articles,  except  by  going  away  on 
Saturday  night  and  returning  early  on  Monday  morning,  at 
great  trouble  and  expense.  That,  indeed,  he  might  do 
without  the  solicitor's  leave.  But  he  could  not  absent  him- 
self for  a  longer  time.  So  that  for  five  days,  at  least,  of  the 
week  he  had  not  the  power  of  leaving  without  a  breach  of 
contract.  Substantially,  therefore,  he  was  bound  by  his 
own  agreement  to  serve  the  solicitor  during  office  hours  on 
the  week  days  and  not  to  absent  himself.  Could  the  simple 
possibility  of  his  occasionally  visiting  his  father  at  Exeter 
during  the  claimant's  residence  in  London  give  him  a 
*' residence"  in  Exeter  within  the  meaning  of  the  act?  No 
case  cited  is  exactly  in  point.  Ford  v.  Hart{^\  which,  I 
observe,  was  argued  on  one  side  only,  is  the  nearest,  and  is 
very  similar  to  this,  *except  that  service  in  the  army  is  [63 
of  a  more  compulsory  nature  than  service  with  a  solicitor,  for 
an  officer  who  deserts  will  be  severely  punished  by  military 
law.  He  cannot  absent  himself  without  the  leave  of  his 
superior  officer.  What  is  the  service  of  an  articled  clerk  to 
a  solicitor?  The  clerk  is  bound  by  contract  to  remain,  and 
does  in  fact  remain  with  the  solicitor  during  the  agreed 
period,  occasionally  absenting  himself  by  permission  of  his 
principal,  and,  without  it,  only  once  a  week.  The  sugges- 
tion made  by  Erie,  C.J.,  in  Powell  v.  Guest  (*),  that  a  man 
who  is  imprisoned  for  debt  has  not  absolutely  lost  the  liberty 
of  returning  to  his  place  of  residence,  for  by  paying  the 
debt  he  becomes  free  to  return,  was  an  obiter  dictum.  Sluch 
might  be  said  for  and  against  it.  But  even  that  is  inappli- 
cable to  the  present  case,  for  there  the  debtor  could,  by 
paying  the  debt,  release  himself.  There  was  a  potentiality 
of  returning.     Here  the  articled  clerk  could  not  return 

0)  2  M.  A  P.,  463.  («)  Law  Rep.,  9  0.  P.,  278. 

(»)  18C.  B.  (N.S.)  72,  at  p.  81. 

30  Eng,  Rep,  89 
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without  the  consent  of  the  solicitor.  Indeed,  althongh  a 
person  may  have  a  residence  in  two  places,  the  articled  clerk 
cannot,  I  think,  be  said  to  have  had  his  residence  in  a  place 
which  he  could  only  occasionally  visit,  and  where,  even 
when  he  got  there,  his  residence  was  only  by  consent  of  his 
father.  I  think  that  was  not  a  residence  within  the  plain 
intention  and  meaning  of  the  statute.     I  am  not  free  from  { 

doubt,  but  it  arises  more  from  expressions  used  in  the  cases 
upon  the  act  than  on  my  own  construction  of  it.  In  the 
cases  it  is  difficult  to  draw  the  line  between  constructive  and 
actual  residence.  But  if  I  had  been  asked  to  disregard  the 
decisions,  and  say  whether  the  articled-clerk  resided  in  Exe- 
ter during  the  period  in  question,  I  should  have  said,  without 
hesitation.  No.  The  barrister  might  well  have  taken  the 
contrary  view,  for  the  case  is  arguable,  but  I  think  that  he 
was  wrong. 

LiNDLET,  J. :  I  am  of  the  same  opinion.  At  first  sight  and 
until  we  look  at  the  authorities,  it  seems  clear  that  the 
claimant  did  not  reside  at  Exeter  for  the  six  months  neces- 
sary, although  he  did  so  for  nearly  the  six  months.  How 
nearly,  of  course,  cannot  be  considered.  Then  on  what 
theory  is  he  to  be  intended  to  have  done  that  which  he  did 
64]    not  actually  do  ?    How  far  is  he  to  be  treated  *as  resi-  i 

ding  in  Exeter  when  he  was  not  actually  residing  there  ?    In  | 

Bond  V.  Overseers  of  8t  Oeorge^  Hanover  Square  C\  Brett,  j 

J.,  cites  a  statement  in  Elliot  on  Registration,  2d  ed.,  p.  204, 
as  having  been  fully  adopted  by  Erie,  C. J.,  viz.,  '*  tnat  in 
order  to  constitute  residence  a  party  must  possess  at  least  a  i 

sleeping  apartment,  but  that  an  uninterrupted  abiding  at  ' 

such  dwelling  is  not  requisite,  and  that  absence,  no  matter 
how  long,  if  there  be  the  liberty  of  returning  at  any  time, 
and  no  abandonment  of  the  intention  to  return  whenever  it 
may  suit  the  party's  pleasure  or  convenience  so  to  do,  will 
not  prevent  a  constructive  legal  residence." 

Let  us  see  in  what  sense  the  present  appellant  was  at 
liberty  to  return  to  Exeter.  He  had  indeed  physical  liberty 
to  return.  But  the  distance  between  London  and  Exeter  is 
such  that,  having  regard  to  the  obligation  which  he  had 
entered  into  by  his  articles,  he  was  not  at  liberty  to  return 
whenever  he  pleased.  Consistently  with  his  obligation  he 
had  not  continued  the  residence  at  Exeter.  Then  had  he  the 
intention  of  returning?  Are  we  to  assume  that  he  had  an 
intention  to  break  his  contract  ?  I  apprehend  that  we  are 
not.  It  would  be  contrary  to  every  legal  principle.  He 
must  be  assumed  to  have  intended  to  keep  his  contract,  and 

0)  Law  Rep.,  6  C.  P.,  812,  at  p.  814. 
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SO,  I  think,  he  must  be  assumed  not  to  have  had  the  inten- 
tion to  return.  Therefore,  in  my  opinion,  he  had  neither  the 
liberty  nor  intention  to  return.  The  absence  of  both  those 
essentials  seems  to  me  to  dispose  of  the  case. 

As  to  the  authorities.  In  f^ord  v.  HarH^)  the  inability  to 
return  was  by  reason  of  the  respondent  being  an  ofl5.cer  in 
the  army,  who  therefore  could  not  reside  at  his  mothei^s 
house  without  the  leave  of  his  commanding  oflBcer.  Brett, 
J.,  said(*):  "When  the  person  in  fact  lives  elsewhere,  and 
cannot,  by  law,  return  to  the  borough  without  permission  of 
another,  it  seems  to  me  impossible  to  say  that  there  is  an 
intention  to  return  within  the  meaning  of  the  terms  as 
applied  to  the  doctrine  of  constructive  residence."  ,  What 
does  that  mean  ?  **By  law"  there  means  by  military  law, 
according  to  which  the  oflScer  absenting  himself  without 
leave  could  be  arrested  and  taken  back  to  nis  regiment.  The 
liberty  *must  be  consistent  with  the  duty.  Counsel  for  [65 
the  respondent  argued  that  he  might  break  his  contract  and 
return  to  Exeter.  But  the  ratio  decidendi  in  Taylor  v. 
Overseers  of  8t,  Mary  Abbott  (*),  was  that  the  attendant  had 
not  agreed  to  reside  in  the  house  of  the  gentleman  whom  he 
served  during  the  day,  and,  consistently  with  his  engage- 
ment, he  might  have  resided  every  night  with  his  wife  at  their 
own  lodgings.  Bovill,  C.J.  (*),  lays  stress  on  that  fact,  say- 
ing that  the  appellant  "had  not  bound  himself  to  sleep 
elsewhere."  Here,  I  think,  the  respondent  had  bound  him- 
self to  reside  in  London,  or  so  near  to  his  place  of  business 
that  he  could  attend  to  his  duties.  Having  regard  to  the 
facts  and  authorities,  I  think  that  the  revising  barrister's 
decision  was  wrong,  and  should  be  reversed. 

Appeal  allowed,  withoiU  costs. 

Solicitors  for  appellant :  JFox  &  Co. 
Solicitor  for  respondent:  8.  D.  Hamilton. 

(»)  Law  Rep.,  9  C.  P.,  278.  (»)  Law  Rep..  6  C.  P.,  809. 

(«)  Law  Rep.,  9  C.  P.,  at  p.  276.  (<)  At  p.  811. 

See  McCrary  on  Election  (2d  ed.),  district  and  at  the  same  time  be  al- 

§§  34-46.  lowed  to  vote  in  another  ;   and  a  law 

The  constitutional  provision  that  which  traiisfers  them  from  one  district 
every  person  who  shall  have  resided  in  to  another  by  a  change  of  city  bounda- 
the  State,  etc.,  shall  be  entitled  to  vote,  ries.  is  as  much  an  alteration  of  the 
means  that  he  mast  have  a  permanent  district  as  it  would  be  if  the  same  re- 
abode  in  the  state,  county,  etc. .  in  suit  were  brought  about  in  a  different 
which  he  offers  to  vote,  and  hence  way :  Attorney-General  «.  Holihan,  29 
there  is  no  repugnancy  between  such  Mich.,  116. 

provision  and  the  election  law  as  to  Persons  residing  in  the  asylum  for 
the  character  of  his  residence  :  John-  disabled  soldiers  at  the  time  of  an  elec- 
tion t.  People,  94  Ills.,  505.  tion,  after  the  jurisdiction  thereover  had 

Electors  cannot  be  residents  of  one  been  restored  to  tl^e  Sti^te,  find  for  the 
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year  next  preceding  the  election,  are  to 
be  regarded  as  residents  of  Ohio  for 
the  entire  year,  within  the  meaning  of 
§  1,  Art.  V,  of  the  State  constitution, 
notwithstanding  the  fact  that  part  of 
the  year  transpired  while  the  jarisdic- 
tion  was  in  the  United  States  :  Renner 
0.  Bennett,  21  Ohio  St.  R.,  431. 

An  inmate  of  a  county  infirmary, 
who  has  adopted  the  township  in  which 
the  infirmary  is  situated  as  his  place  of 
residence,  having  no  family  elsewhere, 
and  who  possesses  the  other  qualifi- 
cations required  by  law,  is  entitled  to 
vote  in  the  township  in  which  such  in- 
firmary is  situated.  Such  inmate  is  not 
under  such  legal  restraint  as  to  incapaci- 
tate him  from  adopting  the  township  in 
which  the  infirmary  is  situated  as  his 
place  of  residence :  Sturgeon  «.  Korte, 
84  Ohio  St.  R.,  525. 

Where  a  person,  about  two  months 
before  an  election,  sells  out  his  prop- 
erty and  starts,  with  his  family,  for 
Texas,  with  the  intention  of  locating 
there  if  he  can  find  a  place  to  suit  him, 
but  ifpon  arriving  there  he  returns  with- 
out unloading  his  goods,  to  his  former 
election  precinct,  he  will  not  thereby 
lose  his  residence  and  right  to  vote. 
So,  if  a  person  in  April  moves,  with  his 
family,  to  the  State  of  Ohio,  where  he 
remains  a  little  over  six  months,  renting 
and  keeping  house  there  about  two 
months,  and  then  returns  in  October  of 
the  same  year,  and  he  swears  that  it 
was  not  his  intention  to  go  to  Ohio  per- 
manently, he  will  not  lose  his  former 
residence  under  the  election  law : 
Beardstown  «.  Virginia,  81  Uls.,  541. 

A  registered  voter  and  qualified  elec- 
tor in  this  State  does  not,  under  the 
constitution  of  this  State,  lose  his  po- 
litical domicile  by  a  living  in  Wash- 
ington City,  attending  to  the  duties  of 


a  public  office  at  that  point,  his  family 
being  at  the  same  time  on  a  visit  to  his 
father  in  the  State  of  Massachusetts : 
Dennis  v.  State  of  Florida,  17  Fla.,  389. 

The  "permanent  abode"  prescribed 
by  the  Revised  Statutes  of  1874,  as  the 
criterion  of  the  residence  required  to 
constitute  a  legal  voter,  does  not  mean 
an  abode  which  the  party  does  not  in- 
tend to  abandon  at  any  future  time.  In 
the  sense  of  the  statute,  a  "  permanent 
abode  "  means  more  than  a  domicile,  a 
house,  which  the  party  is  at  liberty  to 
lease  as  interest  or  whim  may  dictate, 
but  without  any  present  intention  to 
change  it.  The  under  graduates  of  a 
college,  who  are  free  from  parental 
control,  and  regard  the  place  wnere  the 
college  is  situated  as  their  home,  hav- 
ing no  other  to  which  to  return  in  ease 
of  sid^ness  or  domestic  afiliction,  are 
as  much  entitled  to  vote  as  any  other 
resident  of  the  town  pursuing  his  usual 
avocation.  It  is,  pro  hoc  vice,  the  house 
of  such  students — their  permanent 
abode,  in  the  sense  of  the  statute. 

As  a  general  fact,  however,  under 
graduates  of  colleges  are  no  more  iden- 
tified with  residents  of  the  town  in 
which  they  are  pursuing  their  studies 
than  the  merest  stranger.  Nor  would 
the  simple  fact  that  such  students  paid 
a  road  tax  in  labor,  while  in  attendance 
at  the  coUeee,  have  any  weight  in  de- 
termining the  question  of  residence, 
the  law  under  which  such  road  labor 
was  bestowed  not  requiring  residence 
to  render  the  party  liable,  but  simply 
inhabitancy. 

A  party  does  not  forfeit  his  residence 
in  a  precinct  in  which  he  was  a  voter, 
merely  by  becoming  a  county  charge 
and  an  inmate  of  the  poor  house :  Dale 
«.  Irwin,  78  His.,  170. 
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[6  Common  Pleas  Division,  109.] 
March  11,  1880. 

[in  the  court  of  appeal.] 

*The  Yorkshire  Banking  Company  v.  Beatson    [109 

and  Mycock. 

The  Leeds  and  County  Banking  Company  v.  Beatson 

and  Mycock  ('). 

Partner$hip^  Style  of — Nrnne  of  Individual  Member — Signaiure  to  Bill  of  Excluinge — 
lAohility  of  Firm — Evidence. 

Where  a  signature  is  common  to  an  individual  and  a  firm  of  which  the  individual 
is  a  member,  a  bona  fide  holder  for  value,  without  notice  whose  paper  it  is,  <5f  a  bill 
of  exchange  with  such  signature  attached,  has  not  an  option  to  sue  either  the  indi- 
vidual or  the  firm.  But  there  is  a  presumption  that  the  bill  was  given  for  the  firm 
and  is  binding  upon  it,  at  least,  where  the  individual  carries  on  no  business  separate 
from  the  business  of  the  firm  of  which  he  is  a  member:  this  presumption,  however, 
may  be  rebutted  by  proof  that  the  bill  was  signed  not  in  the  name  of  the  partner- 
ship but  of  the  individual  for  his  private  purposes,  and  is  immaterial  that  the  bona  fide 
holder  took  the  bill  as  the  bill  of  the  proprietors  of  the  business  carried  on  by  the 
partnership  whoever  they  might  be,  and  not  merely  as  the  bill  of  the  individual. 

B.  &  M.  carried  on  business  in  partnership.  M.  was  a  dormant  partner,  and  B. 
'was  the  only  ostensible  partner,  the  business  being  carried  on  in  his  name  alone.  B. 
entered  into  accommodation  transactions  for  his  private  purposes,  and,  without  the 
authority  of  M.,  accepted  and  indorsed  bills  of  exchange  in  his  own  name  only.  B. 
in  becoming  party  to  these  bills,  did  bot  intend  to  bind  M.,  but  he  considered  the 
bills  as  private  transactions  and  signed  them  merely  on  his  own  behalf.  The  plain- 
tiffs became  bona  fide  holders  for  value  of  the  bills  signed  by  B.,  and  took  the  bills 
OS  the  bills  of  the  proprietors  of  the  business  carried  on  by  the  partnership  and  not 
merely  as  the  bills  of  B.  Besides  the  business  of  the  partnership  B.  was  not  en- 
gaged in  any  business : 

Heldf  affirming  the  judgment  of  the  Common  Pleas  Division,  that  the  plaintifis 
could  not  hold  M.  liable  upon  the  bills  accepted  and  indorsed  by  B. 

In  these  actions  the  respective  plaintiffs  appealed  against 
the  judgment  of  Denman  and  Lopes,  JJ.,  in  favor  of  the  de- 
fendants. It  had  been  agreed  that  the  second  action  should 
abide  the  event  of  the  first. 

The  facts  of  the  first  action  will  be  found  fully  stated  in 
the  report  of  the  judgment  pronounced  in  the  Common  Pleas 
Division  (")  and  also  in  the  judgment  of  this  court. 

Feb.  19,  20,  21,  23.  Bompas,  Q.C.,  and  J,  Forles,  for  the 
plaintiffs. 

Waddyy  Q.C.,  and  Oainsford  Bruce^  for  the  defendant 
Mycock. 

*The  arguments  in  this  court  are  sufficiently  stated  {110 
in  the  judgment  hereinafter  set  forth.  The  following  au- 
thorities were  referred  to:  Sutton  y,  OTegoryi^)\  Ex  parte 

0)  Affirming,  atife,  p.  498.  («)  4  C.  P.  D.,  204,  anJU,  p.  493. 

(»)  Peake,  Add.  Ca.,  160. 
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Buckley,  in  re  ClarTce  (*) ;  Lloyd  v.  Ashby(^) ;  Smith  v.  Cra- 
ven (•) ;'  Ex  parte  Law,  in  re  Bayleyi^) ;  Woodward  v.  Win- 
ship  (•) ;  Palmer  v.  Stephens  {*). 

Cur.  adv.  vtUt. 

March  11.  The  judgment  of  the  Conrt  (Bramwell,  Bag- 
gallay,  and  Thesiger,  L.  JJ.,)  was  delivered  by 

Thesiger,  L.  J.:  This  is  an  action  brought  upon  two  bills 
of  exchange  of  which  the  plaintiffs  are  the  holders.  The 
first  is  a  bill  for  £276  155.,  dated  the  6th  of  March,  1878, 
drawn  by  R.  R.  Kelly  &  Co.  upon  and  accepted  by  Messrs. 
J.  &  R.  Wilson,  payable  to  the  order  of  the  drawers  four 
months  after  date,  and  bearing  the  successive  indorsements, 
«'R.  R.  Kelly  &  Co.,"  "  Wm.  Beatson,"  and  '*  Josiah  Carr 
&  Son : "  the  second  is  a  bill  for  £484  135.,  dated  the  13th 
March,  1878,  drawn  by  Josiah  Carr  &  Son,  addressed,  "Mr. 
William  Beatson,  Chemical  Works,  Rotherham,"  and  ac- 
cepted in  the  name  "William  Beatson,"  payable  to  the 
order  of  the  drawers  four  moaths  after  date  and  indorsed 
by  them.  Both  bills  were  discounted  by  the  plaintiffs  upon 
the  14th  of  March,  1878.  The  defendants  to  the  action  are 
Wm.  Beatson  and  John  Henry  My  cock.  The  signature 
*'Wm.  Beatson"  upon  each  of  the  bills  was  the  signature 
of  the  defendant,  Wm.  Beatson.  He  has  allowed  judgment 
to  go  by  default,  and  the  action  is  defended  by  My  cock 
alone,  who  disputes  his  liability  upon  either  of  the  bills. 

The  circumstances  of  the  case  are  as  follows  :  Beatson,  for 
many  years  prior  to  December,  1877,  carried  on  business  as 
a  chemical  manufacturer  at  certain  works  at  Rotherham. 
At  the  end  of  the  year  1873  and  beginning  of  the  year  1874, 
the  plaintiffs  made  inquiries  as  to  Beatson^ s  commercial  po- 
sition of  Josiah  Carr,  who  was  bringing  them  paper  for  ais- 
111]  count  with  Beatson's  name  *upon  it,  and,  the  resalt 
of  the  inquiries  being  satisfactory,  they  discounted  such 
paper.  Beatson  and  Carr  had  some  trade  transactions  to- 
gether, but  apart  from  these  trade  transactions  there  was  a 
series  of  accommodation  transactions  carried  out  by  accom- 
modation bills  between  Beatson  and  the  other  parties  to  the 
bills  now  sued  upon,  including  Carr  himself,  and  these  ac- 
commodation bills  were  from  time  to  time  renewed. 

Down  to  the  end  of  the  year  1877,  Beatson  had  no  partner ; 
but  upon  the  11th  of  December  in  that  year,  a  deed  of  part- 
nership was  entered  into  between  him  and  the  defendant 
Mycock.     By  its  terms  the  partnership  was  to  last  for  a 

C)  14  M.  A  W.,  469.  (*)  8  Deac,  641. 

O  2  B.  A  Ad.,  28.  («)  12  Pickering  (Mass.),  480. 

(«)  1  C.  &  J.,  500.  (•)  1  Denio  (New  York),  471. 
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period  of  five  years  with  power  of  continuance,  the  value  of 
the  good-will  of  the  business,  the  works  and  premises  where 
the  same  was  carried  on,  and  the  machinery,  plant,  and 
effects  belonging  to  it,  was  estimated  at  £25,000,  and  Mycock 
was  to  purchase  a  one-fifth  share  of  the  business  by  the  pay- 
ment of  the  sum  of  £6,000.  The  business  was  to  be  carried 
on  under  the  style  of  "William  Beatson,"  the  works  and 
premises  were  to  remain  vested  in  Beatson  who  was  to  stand 
possessed  of  them  for  the  purposes  of  the  partnership,  and 
the  business  was  to  be  managed  by  Beatson,  his  partner  not 
being  required  to  attend  to  the  business  any  further  than  he 
should  think  fit.  By  the  11th  clause  of  the  deed  it  was  pro- 
vided that  neither  of  the  partners,  without  the  written  con- 
sent of  the  other  first  obtained,  should  on  thd  credit  of  the 
firm,  make  any  payment,  advance,  or  other  application  of  the 
money  or  effects  of  the  said  partnership  or  m  any  manner 
engage  or  use  the  same,  or  the  name  or  credit  of  the  partner- 
ship firm,  except  on  account  and  for  the  benefit  of  tne  part- 
nership and  in  the  usual  manner  of  carrying  on  the  business ; 
and  by  the  12th  clause  it  was  provided  that  neither  of  the 
partners  should  lend  or  deliver  upon  credit  any  of  the 
moneys  or  effects  belonging  to  the  partnership  to  any  person 
whom  the  other  partner  should  previously  have  forbidden  to 
be  trusted,  nor  without  the  previous  consent  in  writing  of 
the  other  partner  would  become  bail,  suretj^,  or  security  with 
or  for  any  person  whomsoever,  or  make,  give,  draw,  accept, 
or  indorse  any  bond,  bill,  promissory  note,  or  other  instru- 
ment, or  enter  into  any  obligation  or  engagement  or  make 
any  default,  whereby  the  estate  and  effects  of  the  partner- 
ship might  be  made  liable  for  the  *payment  or  satis-  [112 
faction  of  any  sum  of  money,  for  which  the  partnership 
should  not  have  received  a  full  and  sufficient  consideration. 

The  object,  with  which  Mycock  entered  into  this  partner- 
ship, was  that  of  ultimately  putting  his  son,  who  was  then 
under  age,  into  it,  and,  as  a  matter  of  fact,  Mycock  never 
interfered  in  any  way  with  the  management  of  the  business, 
or  occupied  any  other  position  or  connection  with  it,  than  that 
of  a  dormant  partner.  Beatson  concealed  from  him  all  infor- 
mation relating  to  his  accommodation  transactions,  and  for 
his  frauds  upon  him  in  this  and  other  matters  connected  with 
the  inception  of  the  parnership  was  ultimately  prosecuted 
and  convicted.  The  plaintiffs  never  knew  of  the  partnership 
until  July,  1878,  at  which  date  Beatson  was  a  bankrupt. 

For  some  time  prior  to  the  formation  of  the  partnership 
Beatson  had  kept  an  account  at  the  Sheffield  and  Rother- 
ham  Bank  headed  ''  William  Beatson,"  and  after  the  for- 
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mation  of  the  partnership  that  account  was  continued  without 
any  change  in  its  heading,  and  into  that  account  Beatson 
paid  all  moneys  whether  moneys  belonging  to  the  partner- 
ship or  his  own  private  moneys,  and  upon  it  be  drew, 
whether  for  the  purposes  of  the  business  or  his  own  private 
purposes.  Beatson  himself  was  called  as  a  witness  for  the 
plaintiffs,  and  in  addition  to  proving  the  facts  already  men- 
tioned gave  evidence  to  the  effect  that  he  kept  two  cash  books, 
of  wliich  one  was  as  he  stated  a  private  book  kept  as  manager 
at  the  place  of  business,  the  other  a  partnership  cash  book ; 
that  in  the  former  he  did  not  enter  cash  received  on  account 
of  the  partnership,  but  that  in  the  latter  all  business  pay- 
ments were  entered.  With  reference  to  his  bill  accommo- 
dation transactions  generally  he  stated  that  none  of  them 
were  brought  into  the  ledger  either  before  the  partnership 
or  after,  that  the  cash  transactions  relating  to  these  accom- 
modation bills  were  entered  in  the  private  cash  book  to 
which  Mycock  had  no  access,  and  were  never  put  into  the 
partnership  cash  book  to  which  Mycock  might  have  had 
access.  With  reference  to  his  particular  transactions  with 
Josiah  Carr  he  stated  that  all  trade  transactions  between 
them  were  over  before  the  partnership,  and  that  as  regards 
the  particular  bills  sued  on  they  were  bills  drawn  for  his  and 
Carr's  accommodation  not  for'Mycock's,  although  he  added 
113]  that  they  were  in  a  degree  for  the  business  as  *one  way 
of  finding  capital,  and  that  without  the  bill  transactions  there 
was  not  capital  enough  to  work  the  business.  He  admitted 
that  Mycock  found  the  £6,000  which  he  was  to  pay  for  his 
share  in  the  business,  that  he  never  told  Mycock  that  money 
was  wanted,  that  he  thought  that  he  was  not  making  Mycock 
liable  for  any  of  the  accommodation  bills  whether  renewals 
or  otherwise,  and  that  he  considered  them  private  trans- 
actions and  did  not  enter  them  in  the  partnership  books. 
He  further  said  that  he  considered  the  bank  book  private, 
and  that  Mycock  had  left  him  to  keep  the  banking  account  as 
he  thought  proper;  that  the  proceeds  of  the  accommodation 
bills  were  paid  into  the  banting  account,  and  that  out  of 
such  proceeds  goods  supplied  to  the  business  and  wages 
were  sometimes  paid.  As  regards  the  proceeds  of  the  bills 
sued  on,  it  appeared  that  a  portion  of  them  found  their  way 
into  the  banking  account,  but  that  upon  the  same  day  when 
this  occurred  Beatson  drew  out  more  than  he  paid  in.  On 
the  part  of  Mycock  an  accountant  was  called  who  upon  an 
examination  of  Beatson' s  books  proved  that  apart  from  the 
accommodation  bill  transactions  the  business  had  during  the 
period  between  the  beginning  of  January  and  the  end  of 


VoL  v.]  COMMON  PLEAS  DIVISION.  713 

Yorkshire  Banking  Company  v.  Beatson.  1880. 

May,  1878,  a  cash  balance  to  its  credit,  that  the  net  result 
of  the  accomodation  bills  was  to  reduce  the  balance,  and 
that  Beatson  had  drawn  out  for  his  own  purposes,  independ- 
ent qf  the  business,  about  £4,000. 

Upon  tliese  facts  taken  from  the  notes  of  Lindley,  J.,  be- 
fore whom  with  a  jury  the  case  was  tried,  that  learned  judge 
stated  to  the  jury  that  the  questions  for  them  were,  first : 
"  Was  the  name  (Wm.  Beatson)  put  to  the  bills  to  denote 
the  firm  or  to  denote  William  Beatson?"  Secondly,  *'Did 
the  bank  take  the  bills  as  the  bills  of  the  chemical  works 
whoever  the  proprietors  might  be  or  as  the  bills  of  William 
Beatson  only  1"  The  jury  retired  and  returning  into  court 
the  foreman  stated  that  as  regards  the  bill  for  £484  13^.,  it 
having  been  drawn  upon  William  Beatson  at  the  Chemical 
Works,  Rotherham,  the  jury  agreed  that  William  Beatson' s 
acceptance  of  it  must  be  held  to  denote  the  acceptance  of 
the  firm,  but  that  as  regards  the  other  bill  they  found  no 
evidence  upon  the  point.  Upon  being  asked  by  the  learned 
judge  to  answer  the  question  as  regards  that  bill  according 
to  their  judgment,  the  jury  conferred  again,  and  subse- 
quently stated  that  *from  the  fact  of  that  bill  being.  [114 
put  in  connection  with  the  other  they  might  take  it  as  being 
the  same  thing,  and  to  the  second  question  they  answered 
that  the  bank  took  the  bills  as  the  bills  of  the  chemical 
works.  Upon  these  findings  a  verdict  and  judgment  was 
entered  for  the  plaintiffs  against  the  defendant  Mycock. 
That  judgment  was  subsequently  set  aside  and  judgment 
entered  for  Mycock  by  the  Common  Pleas  Division  upon  the 
ground  stated  shortly  that  in  a  case  where  the  name  of  an  in* 
dividual  is  the  name  also  of  a  firm,  and  that  name  is  put  to 
a  bill,  the  presumption  is  that  the  signature  is  the  signature 
of  the  individual  and  not  of  the  firm  ;  that  consequently  it 
lay  upon  the  plaintiffs  in  this  case  to  displace  the  presump- 
tion by  showing  the  signature  to  the  bills  sued  upon  were 
respectively  the  signatures  of  the  firm,  and  that  Beatson 
was  authorized  to  use  the  firm's  name  on  the  particular  oc- 
casions and  for  the  particular  purposes,  in  other  words,  that 
the  bills  were  given  for  partnership  objects  and  as  partner- 
ship acts,  and  that  the  plaintiffs  had  failed  to  discharge  the 
burden  cast  upon  them(').  Against  the  judgment  of  the 
Common  Pleas  Division  the  present  appeal  is  brought. 

In  support  of  the  appeal  it  is  contended  for  the  plaintiffs 
either,  first,  that  where  as  in  this  case  a  signature  is  common 
to  an  individual  and  a  firm,  of  which  the  individual  is  a 
member,  it  is  open  to  the  bona  fide  holder  for  value,  without 

(»)  4  C.  p.  D.,  204,  at  p.  212 ;  anU,  p.  493,  600. 

30  Eng.  Rep.  90 
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notice  whose  paper  it  is,  of  a  bill  with  such  signatare  upon 
it  to  sue  either  the  individual  or  the  firm  ;  or,  secondly,  tnat 
if  this  option  is  not  open  to  the  holder,  there  is  a  presump- 
tion that  the  bill  was  given  for  the  firm  and  is  binding  upon 
it,  at  least,  where  the  individual  carries  on  no  business 
separate  from  the  business  of  the  firm  of  which  he  is  a 
member. 

As  regards  the  first  of  these  two  contentions,  we  think 
that  it  is  not  a  well-founded  one.  The  only  authoritative 
sanction  to  it,  upon  which  the  learned  counsel  for  the  plain- 
tiffs rely,  is  a  case  of  McNair  v.  Fleming  which  appears  to 
have  been  decided  in  the  House  of  Lords  in  1812,  but  which 
is  not  reported  otherwise  than  in  Montagu  on  Partnership, 
vol.  i,  p.  37,  and  in  the  opinion  of  Lord  Eldon,  C,  delivered 
in  the  House  -of  Lords  in  the  case  of  Damson  v.  Jiobert^ 
115]  son  (•),  and  which  without  further  knowledge  *of  the 
facts  of  the  case,  and  the  exact  bearing  of  the  judgment 
upon  it,  it  is  impossible  to  treat  as  an  authority.  Lora  El- 
don, indeed,  does  not  quote  it  in  support  of  so  wide  a  prop- 
osition as  that  under  consideration,  but  as  bearing  upon  the 
proposition,  that  a  joint  adventure  was  as  proper  a  partner- 
ship as  any  other,  and  one  of  the  adventurers  would  be 
bound  by  the  indorsement  and  acceptance  of  the  other,  a 

{)roposition  which  had  been  negativea  by  one  of  the  inter- 
ocutors  of  the  Scotch  court  finding  that,  whatever  might  be 
the  case  in  a  proper  partnership,  one  person  concerns  in  a 
joint  adventure  is  not  entitled  by  subscribing  a  firm  to  bind 
the  other.  While  therefore  there  is  really  no  aulhoritative 
sanction  for  this  contention,  there  is  abundance  of  authority 
against  it  in  the  numerous  cases  in  the  English  and  Ameri- 
can courts,  where  the  liability  of  partners  upon  a  bill,  signed 
in  a  name  common  to  the  firm  and  an  individual  membsr  of 
it,  has  come  under  consideration  and  has  been  discussed,  not 
upon  the  footing  of  any  right  of  election  on  the  part  of  the 
holder  of  the  bill,  but  upon  the  particular  circumstances  of 
each  case  and  the  presumptions  applicable  to  them,  cases 
which  we  shall  have  to  refer  to  more  in  detail  in  connection 
with  the  plaintiff's  second  contention.  Apart  too  from 
authority,  it  appears  to  us  manifestly  contrary  to  true  prin- 
ciples of  law  that  the  holder  of  a  bill  bearing  upon  it  a 
name,  which  prima  facie  indicates  an  individual,  and  would 
naturally  lead  to  credit  being  given  to  the  individual  alone, 
should,  upon  discovery  and  proof  that  there  is  a  firm  of 
which  the  individual  is  a  member  carrying  on  business  un- 
der his  name,  have  the  right  of  going  against  the  firm,  al- 

O  SDow.,  218,  atp.  229. 
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though  at  the  same  time  that  the  proof  is  ^iven,  it  is  proved 
also  t))at  the  bill  was  signed  by  tne  individual  for  himself 
and  not  for  his  firm,  and  for  considerations  entirely  uncon- 
nected with  any  partnership  purpose. 

The  second  contention  made  on  behalf  of  the  plaintiffs  is 
one  of  more  weight,  and  apart  from  the  intrinsic  importance 
of  the  question  involved  in  it,  there  is  an  additional  import- 
ance derived  from  the  fact  that,  if  the  contention  be  correct, 
it  at  least  displaces  the  ground  upon  which  the  judgment  of 
the  court  below  rests,  although  it  will  still  remain  to  be  con- 
sidered whether  the  judgments  may  or  not  be  rested  upon 
another  ground.  As  a  matter  of  principle,  there  is  consid- 
erable force  in  the  arguments  both  for  *and  against  [116 
the  contention.  Against  it  it  is  said  that  when  a  signature 
to  a  bill  is  of  a  name,  which  in  itself  and  prima  fade  indi- 
cates an  individual  and  would  lead  to  credit  being  given  to 
the  individual,  and  the  holder  of  the  bill  suing  upon  it  is 
therefore  compelled  to  give  some  proof  that  the  name  indi- 
cates a  partnership,  it  is  but  just  that  he  should  be  com- 
pelled to  go  the  whole  length  of  proving  not  only  that  a 
partnership  existed  under  the  particular  name,  and  that  the 
individual  Carried  on  no  business  separate  from  that  carried 
on  by  the  firm,  but  further  that  the  bill  was  signed  by  the 
individual  as  a  partnership  act  and  for  partnership  objects. 
In  support  of  the  contention  it  is  said  that,  inasmuch  as  a 
bill  01  exchange  is  ordinarily  used  as  a  trade  instrument, 
there  is  a  presumption  that  a  bill  having  upon  it  a  name 
common  to  the  firm  and  to  the  individual  is  a  trade  bill,  and 
therefore  the  bill  of  the  firm,  in  a  case  where  it  is  proved  or 
admitted  that  there  is  no  trading  in  the  name  except  by  the 
firm.  In  the  absence  of  authority  upon  this  question  our 
opinion  upon  it  would  be  in  favor  of  the  plaintiffs'  conten- 
tion. In  point  of  convenience  and  expediency,  and  in  the 
interests  of  trade,  it  has  much  to  support  it.  The  vast  ma- 
iority  of  bills  given  under  the  circumstances  supposed  would 
be  really  partnership  bills,  and  yet  it  would  be  often  diffi- 
cult, if  not  impossible,  for  the  holders  of  such  bills  to  do 
more  than  prove  that  the  only  trade  carried  on  under  the 
individual  name  was  the  trade  of  a  partnership,  and  if  they 
were  compelled  to  go  further  and  prove  that  the  particular 
bill  was  a  partnership  bill,  the  effect  might  be  that  in  many 
cases  dormant  partners,  and  in  some  cases  ostensible  ones 
too,  might  escape  from  just  liabilities.  On  the  other  hand 
the  partners  sought  to  be  made  responsible  on  the  bills 
would  in  most  instances  be  able  to  prove  whether  any  par- 
ticular bill  sued  on  was  or  was  not  a  partnership  bill,  and 
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should,  as  it  appears  to  us,  at  least  have  the  onus  of  doing 
so  thrown  upon  them  when  it  is  through  their  own  act,  in 
allowing  the  firm  name  to  be  the  same  as  that  of  an  indi- 
vidual in  the  firm,  that  difficulty  and  doubt  arise. 

But  in  the  court  below  it  was  considered  that  the  Ameri- 
can authorities  clearly  negative  this  view,  and  that  the 
weight  of  English  authorities  is  in  favor  of  the  American 
view  of  the  law. 

We  propose  to  consider  first  the  English  authorities. 
117]  *In  Swan  v.  8ieele{')  two  persons  of  the  names  of 
Wood  and  Payne  were  wholesale  grocers  in  Liverpool  trading 
under  the  firm  of  Wood  &  Payne,  and  also  carried  on  under 
the  same  firm  and  at  their  counting  house  the  business  of 
buying  and  selling  cotton.  The  defendant  Steele  was  a  dor- 
mant partner  with  them  in  the  latter  business.  It  was  held 
that  he  was  liable  upon  an  indorsement  in  the  firm  name  of 
a  bill  which  had  been  paid  to  Wood  &  Payne  for  cotton  sold 
by  the  firm,  but  which  had  been  delivered  by  them  to  pro- 
vide for  an  acceptance  in  the  firm  name  for  sugar  supplied 
to  the  grocery  business.  It  is  difficult  to  see  how  the  case 
could  have  been  otherwise  decided,  for  the  bill  sued  upon 
was  admittedly  a  bill  in  which  Steele  was  interested  as  in- 
dorsee and  holder  with  his  partners,  and  consequently  the 
indorsement  over  of  that  bill,  although  improper  under  the 
circumstances,  was  still  manifestly  an  indorsement  in  fact 
by  the  partnership,  of  which  Steele  was  a  member.  The 
evidence  showed  what  the  facts  were,  and  the  judgment  of 
Lord  Ellenborough  assumed  that  the  indorsement  was  in  the 
name  of  the  partnership  of  which  Steele  was  a  member,  and 
upon  that  assumption  decided  that,  in  the  absence  of  all 
fraud  on  the  part  of  the  indorsee,  such  indorsement  would 
bind  all  the  partners.  Emly  v.  Lye  ('),  which  is  commented 
on  in  the  judgment  of  the  court  below  as  an  authority  in 
favor  of  the  defendant  upon  the  point  under  consideration, 
has  really  no  bearing  upon  it.  There,  in  an  action  upon 
several  bills  of  exchange  and  for  money  had  and  received  it 
was  attempted  to  make  the  defendant  liable  either  upon  the 
bills  or  in  respect  of  the  money  received  upon  the  discount 
of  the  bills,  which  was  applied  to  partnership  purposes, 
where  the  signature  upon  the  bills  was  not  in  the  firm  name, 
which  was  George  Lye  &  Son,  but  in  the  name  of  E.  L.  Lye, 
which  was  the  individual  name  of  the  partner  signing.  The 
counts  upon  the  bills  were  upon  the  argument  abandoned, 
as  it  was  obvious,  as  Lord  Ellenborough  said  in  his  judg- 
ment, that  **on  a  bill  of  exchange  drawn  by  one  only  it 

(')  n  East,  210.  («)  15  East,  7. 
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cannot  be  allowed  to  supply  by  intendment  the  names  of 
Others  in  order  to  charge  them  ;"  and  it  was  held  that,  on 
the  mere  discount  of  the  bill,  no  right  could  arise  against 
the  defendant  by  reason  of  the  proceeds  being  used  for  part- 
nership purposes  ;  in  *other  words,  that  the  transac-    [118 
tion  was  nothing  more  than  a  purchase  of  the  bills  from  the 
signing  partner.     The  case  of  Ex  parte  Bolilho  (*)  is  claimed 
as  authority  for  the  defendant.     There  Peter  Blackburn  was 
a  secret  partner  in  a  business  carried  on  by  Isaac  Blackburn 
in  his  own  name,  and  was  sought  to  be  made  liable  as 
drawer  in  respect  of  bills  drawn  in  the  name  of  Isaac  Black- 
burn by  Isaac  himself.     Upon  the  affidavits  it  appeared  that 
Peter  Blackburn  also  carried  on  a  separate  business,  and 
that  after  Isaac  Blackburn  had  drawn  and  indorsed  the  bills, 
Peter  Blackburn  indorsed  them  also  with  his  own  hand  for 
the  purpose  of  getting  them  discounted.     The  Lord  Chan- 
cellor stated  that  it  was  impossible  for  him  upon  the  affida- 
vits to  decide  between  the  parties,  and  that  the  case  must  be 
sent  to  a  court  of  law  for  its  determination,  and  he  directed 
an  issue  whether  the  two  Blackburns  were  jointly  liable 
upon  all  or  any  of  the  bills.     In  the  course  of  his  judgment, 
however,  he  said :  "If  money  is  advanced  to  A.  and  B.,  and 
the  lender  takes  a  bill  from  one  of  them  only,  he  cannot 
maintain  an  action  upon  the  bill  against  the  two.     Now,  if 
A.  and  B.  are  partners  and  also  separate  traders,  and  A. 
draws  a  bill  and  indorses  it  in  his  own  name,  and  B.  also  in- 
dorses it,  and  they  become  bankrupts,  what  is  there  to  pre- 
vent the  holder  of  a  bill  from  proving  against  the  separate 
estate  of  each  of  them?    And  unless  you  can  show  that 
when  A.  drew  the  bill  he  drew  it  not  as  A.,  but  as  A.  and 
B.,  there  can  be  no  legal  contract  upon  the  bill  as  against 
the  two,"     In  these  remarks  of  Lord  Bldon  the  introduction 
of  the  element  of  separate  trading  by  A.  and  B.,  and  of  the 
farther  element  of  both  A.  and  B.  putting  their  names  to 
the  bills  so  differs  Lord  Eldon's  supposed  case  from  the  case 
we  are  considering  of  a  bill  signed  in  a  name  common  to  a 
firm  and  an  individual  member  of  the  firm,  where  there  is 
no  trading  separate  from  the  trading  of  the  firm,  and  no  sig- 
nature to  the  bill  but  that  of  the  common  name,  that  Ex 
parte  Bolitho  (*)  appears  to  us  rather  to  support  the  conten- 
tion of  the  plaintiffs'  counsel  than  to  assist  the  defendant 
Mycock.    The    case   of   the    Bank  of  South  Carolina  v. 
Case  (")  was  one  in  which  three  persons  carried  on  business 
in  partnership  in  England  under  the  firm  name  of  Crowder, 
Clough  &  Co.     One  of  the  partners,  J.  B.  Clough,   was 

V)  1  Back's  B.  C,  100.  0)  8  B.  4  C,  42Y. 
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119]  *8ent  out  to  America  to  form  a  branch  house,  which 
he  did  form  under  his  own  individual  name.  He  was  re- 
stricted under  the  partnership  articles  from  transacting  any 
business  in  America,  except  on  the  partnership  account, 
and,  as  a  matter  of  fact,  as  appears  from  the  report,  p.  432, 
he  had  no  individual  business,  and  the  name  of  J.  B.  Clough 
was  never  used  by  him  in  trade  or  in  drawing,  indoi-sing,  or 
accepting  or  negotiating  bills  of  exchange,  except  for  the 
benefit  and  on  account  of  the  partnership.  Under  these  cir- 
cumstances it  was  held  that  all  the  partners  were  liable  as 
indorsees  in  respect  of  certain  bills  indorsed  by  Clough  in 
the  name  of  J.  B.  Clough,  and  which  were  connected  with 
partnership  transactions,  although  Clough  in  indorsing  them 
disregarded  certain  specific  instructions  given  him  by  hi& 
partners,  and  exceeded  his  authority.  It  is  unnecessary  to 
discuss  whether  the  doubts  raised  by  Crompton,  J.,  in  Nich- 
olson V.  RicJcetts  (')  as  to  the  correctness  of  this  decision  are 
or  are  not  well  founded.  It  is  suflScient  for  our  present  pur- 
pose to  say  that  the  decision  proceeded  upon  all  the  facts  of 
the  case,  and  not  upon  any  doctrine  as  to  presumption  or 
burden  of  proof.  But  the  case  of  Furze  v.  Sharwood  (*)  is 
a  distinct  authority  upon  the  point  under  consideration. 
There  a  business  was  carried  on  bv  trustees  for  creditors  in 
the  name  of  Samuel  Maine,  one  of  the  persons  who  had  pre- 
viously carried  it  on  in  partnership.  Maine  had  also  for  a 
time  a  separate  business  of  his  own.  The  plaintiff  had  dis- 
counted bills  for  the  old  partnership,  and  also  had  been 
accustomed  to  lend  Maine  money  for  the  purposes  of  his  pri- 
vate business.  Maine  after  a  time  sold  his  separate  business 
and  ceased  to  carry  it  on,  and  having  subsequently  indorsed 
bills  in  the  name  "Samuel  Maine,"  one  of  which  had  been 
discounted  by  the  plaintiff  and  was  sued  on,  and  the  pro- 
ceeds of  which  were  placed  to  his  credit  at  his  bankers,  and 
were  drawn  upon  indiscriminately  for  the  purposes  of  the 
business,  in  which  he  was  agent,  and  for  his  own  private 

Eurposes,  the  trustees  were  held  liable  as  indorsers,  and 
ord  Deuraan,  C.  J.,  in  delivering  the  judgment  of  the  court, 
said,  p.  418:  ''^ PriTnafacie^  therefore,  the  signature  'Sam- 
uel Maine '  was  their  signature,  and  they  would  be  bound  by 
it.  But  it  is  said  that  Maine  carried  on  a  separate  business 
120]  of  his  own,  *and  that  the  plaintiff  was  bound  to  show 
that  the  indorsements  in  question  were  on  account  of  the 
business  of  the  trustees,  and  not  in  his  separate  business. 
Now,  it  appears  that  the  bills  were  discounted  with  persons 
who  were  in  the  habit  of  discounting  for  the  former  firm, 

0)  2  E.  <k  E.,  497 ;  29  L.  J.  (Q.B.),  66.  C)  ^  0-  ^»  «88. 
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who  assigned  their  effects  to  the  defendants  as  trustees ;  and, 
moreover,  that  the  bills  in  question  were  not  discounted  till 
af  t^r  Maine  had  ceased  to  carry  on  his  separate  business. 
Under  these  circumstances  we  think  that  the  onus  of  show- 
ing that  the  indorsements  were  made  on  account  of  the  sep- 
arate business,  and  not  on  that  of  the  trustees,  which  was 
tlie  general  and  ostensible  business,  lay  on  the  defendants. 
Several  cases  were  cited  which  it  is  not  necessary  minutely 
to  examine ;  it  is*sufficient  to  say  that  they  are  not  incon- 
sistent with  this  view  of  the  present  case.  We  are,  there- 
fore, of  opinion  that  the  defendants  were  bound  by  the 
indorsement  of  Maine,  and  that  the  plaintiff,  on  this  ground 
of  objection,  would  be  entitled  to  our  judgment."  This  de- 
cision is  in  no  way  shaken  by  that  in  Nicholson  v.  Rick- 
etts  (*),  where  two  firms  with  distinct  trade  names  agreed  to 
carry  on  joint  exchange  operations  under  such  circumstances 
as  to  make  them  partners  in  them,  and  it  was  held  that  the 
signature  to  bills  of  one  of  the  two  firms  drawn  in  the  course 
of  the  exchange  operations  did  not  make  both  firms  liable  as 
drawers ;  for  the  aecision  proceeded  simply  on  the  ground 
that  by  the  arrangements  between  the  two  firms  the  names 
of  the  two  firms  were  to  be  used  separately,  the  paper  to  be 
dealt  in  being  drawn  by  one  firm  and  accepted  by  the 
other  (•);  and,  as  Cockburn,  C.J.,  said  at  p.  523,  it  did  not 
appear  that  the  drawing  firm  had  any  authority,  express  or 
implied,  to  bind  the  defendants  by  drawing  bills.  The  case 
of  In  re  Adansonia  Fibre  Co.,  Miles' s  Claim  ('),  was  sub- 
stantially the  same  as  that  of  Nicholson  v.  Rickettsia),  and 
was  decided  upon  the  same  considerations.  In  each  of 
these  cases  the  court  came  to  the  conclusion,  as  a  matter  of 
fact,  upon  all  the  circumstances  before  it,  that  the  name  on 
the  bill  was  not  intended  to  be,  and  was  not,  the  name  of  the 
partnership  sought  to  be  made  liable  upon  it. 

Upon  this  review  of  English  authorities  they  appear  to 
support  *the  view  that  where  a  name  is  common  to  a  [121 
firm  and  to  an  individual  member  of  such  firm  and  the  in- 
dividual member  carries  on  no  business  separate  from  that 
of  the  firm,  there  is  a  presumption  that  a  Dili  of  exchange 
dmwn,  accepted,  or  indorsed,  in  the  common  name  is  a  bill 
drawn,  accepted,  or  indorsed,  for  the  partnership  and  for 
which  the  partnership  is  liable,  and  that  it  lies  upon  the  de- 
fendants in  an  action  against  the  partners  upon  such  bill  to 
get  rid  of  i\\^  prima  facie  case  made  against  them.  But,  as 
the  court  below  relies  much  upon  the  American  authorities 

C)  2  E.  <k  E.,  497 ;  29  L.  J.  (Q.B.),  65.  («)  Per  Crompton,  J.,  62Y. 

(>)  Law  Rep.,  9  Ch.,  636;  10  Engr.  R.,  684. 
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as  uniformly  negativing  this  .view,  and  those  authorities 
have  been  much  discussed  in  the  argument  before  this  court, 
we  think  it  desirable  to  refer  to  them. 

The  authorities  specially  cited  in  the  judgment  of  the  court 
below  are  Parsons  on  Bills  of  Exchange,  p.  131 ;  Story  on 
Partnership,  pp.  106,  142;  the  decision  in  the  Supreme  Court 
of  New  York  of  OUphant  v.  Mathews  (") ;  and  the  direction 
of  Story,  J.,  to  the  jury  in  United  States  Bank  v.  BinneyC). 
The  passage  referred  to  in  Parsons  does  not  bear  out  the 
proposition  for  which  it  is  cited.     He  says,  '*  The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  paper  was  given 
in  the  business  and  for  the  use  of  the  firm ;  for  it  will  be 
intended  prima  facie  to  have  been  given  in  the  separate 
business  of  the  partner  signing  it  and  to  be  binding  upon 
him  alone,  at  least  if  7ie  is  also  engaged  in  business  on  his 
own  separate  accounts     The  views  of  Story,  J.,  are  best  to 
be  taken  from  his  ruling  in  United  States  Bank  v.  Binney  0- 
There  in  directing  the  jury  he  used  this  language:  *'In  the 
present  case  the  signature  of  John  Winship  may  be  on  his 
own  individual  account  as  his  personal  contract,  or  it  may 
be  on  account  of  the  partnership.     Upon  the  face  of  the 
paper  it  stands  indifferent.     The  burden  of  proof  then  is 
upon  the  plaintiffs  to  establish  that  it  is  a  contract  of  the 
firm  and  ought  to  bind  them."     But  there  was  evidence  to 
go  to  the  jury  in  that  case,  that  the  partnership  was  limited 
to  a  soap  and  candle  business,  and  that  the  accommodation 
notes  which  were  sued  on  were  given  in  respect  of  consign- 
ments of  meat,  which  might  have  constituted,  and  it  was 
contended  did  constitute,  the  separate  business  of  Winship. 
It  is  doubtful,   therefore,  whether  Story,  J.,  intended  his 
122]    proposition  to  extend  to  *a  case  where  no  separate 
business  could  even  be  suggested  as  existing.     On  the  other 
hand,  in  the  case  of  Mifflin  v.  Smith  ('),  Rogers,  J.,  dealt 
with  the  doctrine  of  presumption  in  a  case  where  the  ques- 
tion was  whether  a  loan  of  money,  obtained  by  a  member  of 
a  partnership  carried  on  in  his  individual  name,  was  obtained 
on  tlie  faith  of  the  partnership  business  or  on  the  credit  of 
private  speculations  of  the  individual  partner,  and  he  laid  it 
down  that  the  presumption  was  that  it  was  made  on  the  faith 
and  credit  of  the  business,  saying,  "  If  a  retail  merchant  gets 
a  note  discounted,  is  it  not  to  be  presumed  to  be  in  the  regular 
proseoution  of  his  business?"  and  adding,    '^The  difficulty 
arises  from  the  name  of  the  individual  and  the  name  of  the 
firm  being  the  same.     That  is  the  presumption,  liable,  how- 

Q)  16  Barbour,  608.  P)  «  Mason,  176, 184. 

(")   17  Ser^eoDt  <&  Rawle  (Pennsylvania),  166. 
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ever,  to  be  rebutted  if  the  jury  believe  from  the  evidence 
that  was  not  the  state  of  the  fact."  A  motion  to  the  Su- 
preme Court  of  Pennsylvania,  founded  amongst  other  things 
upon  the  alleged  errors  of  this  direction,  was  refused.  This 
case  was  decided  in  1828,  The  case  before  Story,  J.,  was  in 
1828.  In  1845,  the  question  under  consideration  again  arose 
in  the  Supreme  Court  of  New  York  in  the  case  of  the  Bank 
of  Rochester  v.  Monteath  (*),  where  the  name  of  William 
Monteath,  an  agent  of  a  firm,  had  been  used  as  the  firm 
name,  and  the  court  said :  *'  If  William  Monteath  had  also 
been  in  business  on  his  own  account,  then  the  acceptance  by 
writing  his  name  on  the  face  of  the  bills  would  have  been  an 
equivocal  act,  and  it  would  have  been  necessary  to  show  that 
he  accepted  on  account  of  the  partnership  and  not  in  his 
own  private  business  :"  and  after  citing  among  the  authori- 
ties for  this  proposition  the  United  States  BanJcY,  Binney{^\ 
thus  indicating  that  they  must  have  thought  that  in  that  case 
there  was  a  separate  business  carried  on  bv  the  individual 
whose  name  was  used,  the  court  added  :  "But  there  was  no 
evidence  that  William  Monteath  was  engaged  in  any  other 
business  than  the  affairs  of  this  partnership.  We  must  then 
regard  these  bills  as  drawn  on  and  accepted  by  the  house 
doing  business  in  the  name  of  William  Monteath."  In  1853 
was  decided,  also  in  the  Supreme  Court  of  New  York,  the 
case  of  OUphant  v.  Mathews  Q,  *which  is  the  second  [123 
of  the  two  cases  cited  in  the  judgment  of  tlie  court  below. 
That  case,  when  critically  examined,  will  be  found  not  to 
be  inconsistent  with  the  cases  of  Mifflin  y.  Smith  (*)  and  the 
Bank  of  Hocheste?*  v.  Monteath  (*).  It  is  true  that  the  court 
laid  down  in  general  terms  that  where  a  partnership  is  car- 
ried on  in  the  name  of  an  individual,  and  a  suit  is  brought 
against  the  partners  upon  a  note  or  other  obligation  signed 
by  such  individual,  the  legal  presumption  is  that  it  is  the 
note  of  the  individual  and  not  of  the  partners  ;  but  the  court 
immediately  qualified  the  generality  of  the  proposition  laid 
down,  by  saying  that  the  presumption  might  be  repelled 
and  overcome  (in  other  words  the  onus  of  proof  might  be 
shifted)  by  proof  as  to  the  business  in  which  such  person 
was  engaged,  and  while  citing  ill/>^m  v.  Smith  {*),  as  explain- 
ing what  proof  would  be  sufficient,  the  court  pointed  out 
that  in  the  case  before  them  it  was  proved  that  the  individual 
did  business  and  borrowed  money  on  his  own  account  as  well 
as  on  account  of  the  partnership,  and  it  was  not  shown  that 
one  was  not  constant  and  regular  as  the  other.     This  case, 

(')  1  Donio,  402.  (»)  16  Barbour,  608. 

(«)  6  Mason,  176.  (*)  17  Serg.  &  Rawle  (Penn.),  165. 

30  Eng.  Rep,  91 
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therefore,  is  in  no  way  inconsistent  with  the  previous  case 
decided  in  the  same  court  of  the  Bank  of  Rochester  y,  Mon- 
teath{^\  and  none  of  the  other  case.s  cited  in  the  argument 
before  us  carry  the  doctrine  of  presumption  in  favor  of  the 
defendant  further.  It  appears  to  us,  therefore,  that  the 
American  authorities  are  in  accord  with  the  English  upon 
the  point  under  consideration,  and  that  both  fail  to  support 
the  view  taken  by  the  court  below,  and  are  in  favor  of  the 
second  contention  urged  in  this  case'on  behalf  of  the  plain- 
tiflfs. 

Applying  then  the  presumption  for  which  the  plain  tiflfs 
contend  to  the  circumstances  of  the  present  case,  the  matter 
stands  thus.  The  only  business  carried  on  in  the  year  1878 
in  the  name  of  and  by  William  Beatson  was  the  business  of 
the  partnership,  and  both  the  bills  sued  upon  have  the  ap- 
pearance of  trade  bills.  Prima  facie^  then,  the  bills  were 
bills  indorsed  and  accepted  respectively  in  the  name  and  on 
account  of  the  partnership ;  and  if  that  priirta  facie  case 
were  not  displaced,  Mycock  would  be  liable  upon  them  to 
the  plaintiffs  as  bona  fide  holders  for  value  without  notice, 
even  though  they  were  so  indorsed  and  accepted  for  private 
124]  purposes  of  *Beatson  and  in  fraud  of  his  partner.  The 
nature  of  the  partnership  business  was  such  as  to  give  Beatson 
in  respect  to  persons  dealing  with  him  in  business  an  implied 
authority  to  bind  his  partner  by  bills  of  exchange,  and  his 
partner,  although  a  secret  one,  must  be  held  responsible 
upon  any  bill  signed  by  Beatson  in  the  name  of  the  firm  in 
favpr  of  a  holder  whose  title  cannot  be  impeached,  however 
much  Beatson  in  signing  that  name  may  have  exceeded  the 
authority  and  broken  the  trust  reposed  in  him  by  the  agree- 
ment of  partnership.  As  was  said  by  the  court  in  giving 
judgment  in  the  case  of  Wintle  v.  Crowtheri^)^  *'  Where  a 
partnership  name  is  pledged,  the  partnership,  of  whomso- 
ever it  may  consist,  and  whether  the  partners  are  named  or 
not,  and  whether  they  are  known  or  secret  partners,  will  be 
bound,  unless  the  title  of  the  person  who  seeks  to  charge 
them  can  be  impeached,"  and  the  authorities  generally  both 
English  and  American  are  uniform  in  support  of  this  view. 
There  is  no  difference  in  this  respect  between  the  dormant 
and  the  ostensible  partner,  and  when  once  it  is  established 
that  a  name  common  to  a  firm  and  an  individual  member  of 
it  has  been  put  to  a  bill  as  the  name  of  the  firm,  there  is  no 
difference  between  the  liability  of  partners  carrying  on 
business  in  such  a  name  and  the  liability  of  partners  carry- 
ing on  business  in  a  name  which  bears  in  itself  the  stamp 

0)  1  Denio,  402.  («)  1  0.  A  J.,  816,  at  p.  818, 
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and  evidencH  of  a  partnership.  It  may  perhaps  be  argued 
that  in  the  latter  case  the  bona  fide  holder  without  notice  is 
induced  by  the  name  itself  to  trust  a  firm,  and  is  therefore 
entitled  to*  have  the  responsibility  of  all  the  members  of  that 
firm,  while  an  individuaUname  would  suggest  no  responsi- 
bility other  than  that  of  the  individual  whose  name  it  is ; 
but  when  it  is  remembered  that  firm  names  are  often  used  by 
individual  traders  while  individual  names  are  often  used  by 
firms,  the  argument  practically  comes  to  nothing,  and  a 
common  principle  applicable  to  both  cases  remains  alone 
consistent  with  mercantile  expediency  and  general  law. 

But  assuming  that  there  is  no  difference  as  matter  of  law 
between  the  two  cases,,  there  is  as  a  matter  of  evidence  a  very 
real  and  very  practical  difference.  A  name  in  itself  indicat- 
ing a  firm  does  not,  except  in  rare  instances  of  which  the 
■  case  of  Stephens  v.  Reynolds  (')  is  an  example,  leave  open 
any  doubt  as  *to  the  meaning  of  a  signature  in  such  [125 
name ;  but  a  name  which  in  itself  indicates  an  individual  is, 
notwithstanding  the  effect  of  any  legal  presumption,  ambig- 
uous, and  there  are  likely  to  be  few  if  any  cases  where 
the  decision  of  the  jury  or  of  a  court  will  be  rested  upon  the 
presumption  alone.  The  present  case  is  no  exception  to  the 
rule,  and  the  presumption  in  favor  of  the  plaintiffs  arising 
from  the  fact,  that  Beatson  carried  on  no  business  separate 
from  that  of  the  partnership,  sinks  into  comparative  insig- 
nificance by  the  side  of  the  additional  facts  which  are  proved 
in  the  case.  Upon  those  facts  we  have  to  decide,  as  the 
courts  in  Nicholson  v.  Ricketts  (^)^  and  In  re  Adansonia 
Fibre  Co.^  Miles' s  Case  ('),  were  called  upon  to  decide, 
whether  the  signature  to  the  bills,  upon  which  the  dispute 
arises,  was  intended  to  denote  and  did  denote  the  partner- 
ship of  which  the  defendant  was  a.  member.  In  the  first 
place,  it  is  clear  that  the  bills  were  bills  which,  if  signed  by 
Beatson  for  the  partnership,  were  so  signed  by  him  without 
the  authority  and  in  fraud  of  his  partner,  and  in  respect  of 
which  no  action  would  have  lain  against  Mycock  if  they  had  • 
remained  in  the  hands  of  Josiah  Carr  &  Son,  who  took  them 
with  notice.  In  the  second  place  it  is,  we  think,  equally 
clear  that  as  between  Beatson  and  Mycock  the  bills  were  not 
treated  as  having  been  signed  by  Beatson  on  partnership 
account.  They  were  not  entered  in  any  partnership  book ; 
and  indeed,  even  before  the  partnership  as  well  as  after  it 
commenced,  the  accommodation  transactions  of  Beatson 
were  treated  as  not  forming  any  part  of  the  transactions  of 
his  business,  and  were  excluded  from  the*  ledger.     In .  the 

(')  5  H.  &  N.,  513.      («)  2  E.  ifc  E.,  497.      (»)  Law  Rep,,  9  Ch.,  635 ;  |0  Eng.  R.,  634, 
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third  place,  the  evidence  establishes  that  the  accommodation 
transactions  of   Beatson,   after  the  commencement  of    the 
partnership,  diminished  rather  than  added  anything  even 
temporarily  to  the  capital  of  the  firm  ;  and  lastly,  Beatson 
himself,  called  as  a  witness  by  the  plain tiflfs  themselves,  dis- 
proved, as  it  appears  to  us,  the  fact  that  in  signing  the  bills 
in  question  he  signed  for  the  partnership.     He  stated  that 
he  thought  he  was  not  making  Mycock  liable  for  any  of  the 
accommodation  bills  whether  renewals  or  otherwise,   and 
that  he  considered  them  private  transactions,  and  did  not 
enter  them  in  the  partnership  books.     Can  any  inference  be 
126]    reasonably  drawn  from  such  evidence  *than   that 
Beatson  in  signing  the  bills  intended  to  sign  and  did  sign 
them  for  himself  ?    We  think  that  no  other  inference  ougnt 
to  be  drawn,  and  that  the  jury  iq  finding  that  the  signature 
"William  Beatson  "  upon  each  of  the  bills  was  intended  to 
denote  the  firm,  gave  a  verdict  against  the  evidence  and  one 
which  ought  not  to  stand.     The  reason  given  in  support  of 
their  finding  by  the  jury,  that  the  one  bill  was  addressed  to 
the  drawee  or  drawees  as  of  the  Chemical  Works,  Rother- 
ham,  and  that  the  other  was  so  connected  with  it  as  to  stand 
or  fall  with  it,  might  have  been  a  good  reason  in  a  case  where 
the  evidence  was  in  other  respects  doubtful,  but  is  in  the 
present  case  met  to  some  extent  by  the  very  form  of  the  bill 
itself,  which,  while  addressed  to  the  drawee  or  drawees  at 
the  partnership  works,  contains  in  the  term  "Mister,"  pre- 
fixed to  the  name  Wm.  Beatson,  an  indication  that  the  in- 
dividual and  not  the  firm  was  intended,  and  is  entirely 
outweighed  by  the  clear  evidence  to  which  we  have  refer- 
red ;  and  we  understand  that  the  learned  judge  who  tried 
the  case  was  himself  dissatisfied  with  the  finding.     The  ad- 
ditional finding  that  the  bank  took  the  bills  as  the  bills  of 
the  chemical  works  is  clearly  irrelevant,  if  the  former  find- 
ing is  wrong  ;  for,  if  the  bills  were  in  fact  signed  not  in  the 
name  of  the  partnership  but  of  William  Beatson  individu- 
ally and  for  his  private  purposes,  the  fact  that  the  plaintiffs, 
who  were  unaware  that  Mycock  was  a  partner  with  Beatson, 
and  never  advanced  any  money  on  the  faith  of  his  credit, 
did  at  the  same  time  give  credit  to  the  name  of  Beatson  as 
being  the  name  of  the  owner  of  the  chemical  works,  can  give 
them  no  more  right  against  Mycock  than  if  he  had  been  a 
mortgagee  of  the  works  instead  of  a  partner  in  them.    The 
law  by  express  enactment  in  the  case  of  bankruptcy  asserts 
a  title  in  favor  of  the  general  body  of  creditors  of  a  bankrupt 
to  property,  of  which  he  may  have  been  at  the  time  of  his 
bankruptcy  in  apparent  possession  with  the  consent  of  the 
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true  owner,  and  upon  the  faith  of  which  he  gained  a  false 
credit.     But  in  actions  founded  upon  purely  personal  con- 
tracts, the  law  does  not  recognize  the  mere  moral  right  which 
a  creditor  niay  attempt  to  assert  against  one  person  in  con- 
sequence of  his  having  intrusted  to  another  property,  in  the 
belief  of  his  ownership  of  which  the  creditor  may  have  con- 
tracted with  him  ;  in  other  words,  in  a  case  like -the  present 
*there  is  no  conduct  on'  the  part  of  the  dormant  part-     [127 
ner  which  makes  it  inequitable  on  his  part  to  deny  or  estops 
him  from  denying  his  liability  upon  a  contract  to  which  he 
was  in  fact  no  party,  from  which  he  has  derived  no  benefit, 
and  in  respect  of  which  he  was  not  held  out  to  the  person 
suing  him  as  liable.     As  regards  this  point  nothing  turns  on 
the  subject-matter  of  the  action  being  negotiable  instru- 
ments.    Beatson  by  giving  the  use  of  his  name  to  a  partner- 
ship, of  which  he  was  a  member  and  the  only  ostensible 
member,  did  not  preclude  himself  from  making  contracts 
binding  himself  alone,  and  in  any  contract  de  facto  made 
by  him   whether  by  parol  or  in  writing  the  question,  the 
answer  to  which  would  determine  My  cock's  liability  or  free- 
dom from  liability,  would  not  be  whether  the  other  contract- 
ing party  trusted  Beatson  because  he  supposed  him  to  be  sole 
owner  of  the  chemical  works,  but  whether  Beatson,  whom 
alone  he  knew  and  actually  trusted,  was  acting  as  agent  for 
the  partnership  or  in  his  individual  capacity  for  himself. 
This  kind  of  question  was  raised  in  the  case  or  the  Bank  of 
Scotland  v.   Watson  {'\  where  the  bank  and  its  agent  carried 
on  separate  banking  businesses  at  the  same  office,  and  the 
bank  was  unsuccessfully  sued  by  a  person  who  relied,  in 
support  of  his  claim  against  the  bank,  upon  a  receipt  which  • 
bore  the  address  of  the  common  office. 

One  point  only  remains  for  decision.  The  verdict  and 
judgment  for  the  plaintiffs  have  been  properly  set  aside  by 
the  court  below,  but  is  it  right  that  the  judgment  entered 
instead  for  the  defendant  Mycock  should  stand?  We  have 
entertained  some  doubt  whether  the  case  ought  not  to  go  to 
another  jury  to  be  decided  upon  the  principles  laid  down  in 
this  judgment,  but  we  have  come  to  the  conclusion  that  the 
court  ought  not  to  put  the  parties  to  this  expense.  The  case 
is  one  in  which  no  additional  facts  remain  to  be  proved,  and 
in  which  upon  the  facts  proved  no  jury  would  be  justified 
in  finding  a  verdict  adverse  to  the  defendant  Mycock.  It  is 
one,  therefore,  in  which,  to  use  the  words  of  Rule  10  of 
Order  xl  of  the  General  Rules  of  the  Supreme  Court,  we 
have  before  us,  as  the  court  below  had,  all  the  materials 
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necessary  for  finally  determining  the  question  in  dispute; 
and  in  this  state  of  circumstances  we  tuink  that  the  jadg- 
128]  ment  of  the  court  *below  should  stand,  and  that  the 
appeal  should  consequently  be  dismissed. 

Judgment  affirmed. 


Solicitors  for  plaintiffs :  Jacobs  &  Vincent. 
Solicitors  for  defendants :  Learoyd  &  Co, 


See  ante,  p.  493,  501-3  note. 

Upon  the  dissolution  of  a  firm  by  the 
deatli  of  one  partner,  the  surviving 
partner  has  no  power  to  assign  or 
pledge  the  uncollected  and  undivided 
assets  of  tlie  firm,  consisting  of  choses 
in  action  due  to  it,  as  collateral  securi- 
ty for  his  own  pre-existing  debt,  so  as 
to  give  his  assignee  a  right  superior  to 
tlie  equity  of  the  personal  representa- 
tive of  the  deceased  partner  to  have 
the  assets  applied  to  the  debts  of  the 
firm  :  Allen,  etc.,  v.  National  Bank,  5 
Lea  (Tenn.),  558. 

A  firm  dissolved  after  ordering  a  lot 
of  merchandise,  but  it  was  all  for- 
warded before  the  assignors  knew  of 
the  dissolution,  and  after  fhey  learned 
of  it,  they  took  a  note,  made  in  the  firm 
name  by  the  remaining  partner,  for  the 
amount  due.  They  afterwards  brought 
suit  against  both  partners  on  the  com- 
mon counts  and  on  the  note.  Held*(l), 
that  the  retiring  partner  could  not  be 
held  upon  the  note,  against  his  objec- 
'  tion,  as  after  the  dissolution  the  other 
could  not  bind  him  ;  but  (2)'  that  an  ac- 
*tion  on  the  common  count  for  goods 
sold  and  delivered  would  lie  against 
Vx)th  for  the  debt. 

Where  a  firm  agreed  to  settle  for 
merchandise  with  a  note,  and  after  dis- 
solution a  partnership  note  is  given  by 
the  remaining  partner,  the  other  can 
repudiate  his  liability  thereon,  and  if 
he  is  released,  the  vendor  can  treat  the 
note  as  different  from  that  agreed  on, 
and  it  cannot  then  be  regarded  as  pay- 
ment :  Goodspeed  tJ.  South  End,  etc., 
45  Mich.,  237. 


A  retiring  partner  is  bound  by  all 
previous  contracts  made  within  the  line 
of  the  business  ;  but  after  the  dissolu- 
tion of  the  partnership  he  is  not  bound 
by  any  new  contract  made  by  his  former 
partner. 

An  order  for  goods  does  not  amount 
to  a  contract  binding  the  person  who 
gives  it,  until  some  act  is  done  on  the 
faith  of  it  by  the  person  to  whom  it  is 
g^ven,  or  until  it  is  accepted  ;  and  if  it 
is  above  $50,  the  acceptance,  in  Michi- 
gan, must  be  in  writing. 

Where  goods  are  ordered  by  one 
member  of  a  firm,  and  the  order  has 
not  been  accepted,  nor  the  goods  ship- 
ped until  after  notice  of  its  dissolution, 
and  the  shiptnent  varies  from  the 
terms  of  the  order,  the  retiring  partner 
will  not  be  bound  by  it. 

If  the  conditions  of  an  order  given 
by  a  firm  are  waived,  after  the  disso- 
lution of  the  partnership,  by  the  re- 
maining partner,  it  will  not  bind  the 
retiring  partner :  Goodspeed  v.  Wiard 
Plow  Co.,  45  Mich.,  322. 

An  ex-partner  in  a  dissolved  firm 
cannot,  without  express  authority  from 
his  former  copartners,  indorse,  in  the 
name  of  the  firm,  a  promissory  note 
made  payable  to  the  firm. 

8emi>le,  that  if  the  maker  of  a  prom- 
issory note,  in  favor  of  a  firm  already 
dissolved,  knew  of  the  dissolution  of 
the  firm  at  the  time  of  making  the 
note,  he  cannot  afterwards  avail  him- 
self of  the  prior  dissolution  of  the 
firm  as  a  defence  to  an  action  on  the 
note  :  Paterson  v.  Hughes,  2  Victorian 
Rep.  (Law),  148. 
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[5  Common  Pleas  Division,  128.] 

March  19, 1880. 
[IN  THE  COURT  OF  APPEAL.] 

Davis  v.  Goodman  and  Another. 

£iU  of  Sale — Atl&ttaiion  by  Solicitor —  Void  as  between  Grantor  and  Orantee — 41  db  42 

Vict.  c.  81. 

A  bill  of  sale  to  which  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  81),  applies, 
if  it  be  not  explained  to  the  grantor  and  attested  by  a  solicitor  in  compliance  with 
fl&  8  and  10,  is  not  void  as  between  the  grantor  and  grantee: 

So  heJd,  overruling  the  judgment  of  the  Common  Pleas  Division. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division 
in  favor  of  the  defendants  (*). 

Oore^  for  the  plaintiff. 

Bompas,  Q.C.,  for  the  defendants. 

The  arguments  were  the  same  as  in  the  court  below. 

Bramwell,  L.J.:  I  think  that  this  appeal  must  be  al- 
lowed. The  statute  must  be  read  as  if  s.  8  included  s.  10, 
then  it  is  clear  that  the  consequences  mentioned  in  s.  8  are 
the  only  consequences  which  would  follow  from  the  bill  of 
sale  not  being  attested  by  a  solicitor.  The  provisions  men- 
tioned in  s.  10  are  not  for  the  sole  benefit  of  the  grantor ; 
they  are  inserted  for  the  benefit  of  the  general  creditors,  for 
no  solicitor  would  attest  a  bill  of  sale  unless  the  facts  were 
true  and  the  transaction  was  bona  fide;  and  if  he  explained 
the  deed  to  the  debtor,  he  would  know  whether  he  was  com- 
mitting a  wrong  against  the  general  body  of  the  creditors. 
The  solicitor  also  being  known  is  a  guarantee  as  to  the 
genuineness  of  the  transaction.  If,  however,  s.  JO  was 
intended  for  the  benefit  'of  the  grantor,  inasmuch  as  the 
Legislature  have  not  attached  a  consequence  to  the  non-ful- 
filment of  its  stipulations,  the  bill  of  sale  is  not  void  against 
the  grantor. 

*Baggallay,  L.J.,  concurred.  [129 

Thesiger,  L.J.:  I  am  of  the  same  opinion.  The  oTbject 
of  the  new  and  the  old  act  is  the  same.  By  s.  8  of  the  new 
act  every  bill  of  sale  shall  be  attested  ;  it  shall  be  registered, 
and  it  shall  set  forth  the  consideration.  Following  upon 
these  three  directions  certain  results  are  to  take  effect.  The 
words  "  otherwise  such  bill  of  sale  as  against  all  trustees  or 
assignees  of  tlie  estate  of  the  person  whose  chattels  are  com- 

Erised  in  such  bill  of  sale,  or  under  any  assignment  for  the 
enefit  of  the  creditors  of  such  person,  and  also  as  against 

(»)  5  C.  PL  Div.,  20. 
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all  sheriff's  officers,  &c.,  shall  be  deemed  fraudulent  and 
void,"  govern  all  the  three  limbs  of  the  previous  part  of  the 
section.  The  word  ''shall"  is  repeated  not  only  before 
"registered"  but  also  before  the  words  "set  forth,"  so  that 
upon  the  grammatical  construction  the  clause  expressly- 
avoiding  the  bill  if  it  does  not  apply  to  all  the  three  limbs 
must  apply  to  the  lapt  limb  only,  and  would  thus  not  applv 
to  the  enactment  as  to  registration  to  which  Lord  Coleridge 
admits  that  it  must  apply.  The  sole  result  of  not  perform- 
ing the  directions  contained  in  the  first  part  of  the  section  is 
to  avoid  the  bill  against  certain  specified  persons,  of  whom 
the  grantor  is  not  one.  Section  10  does  not  carry  the  matter 
further ;  it  explains  s.  8,  and  points  out  the  mode  in  which 
the  directions  of  that  section  are  to  be  complied  with.  It 
must  be  read  with  s.  8.  I  cannot  say  that  the  creditors 
have  no  interest  in  having  the  bill  of  sale  explained  to  the 
grantors. 

Judgment  reoersed. 

Solicitors  for  plaintiff:  Harper^  Broad  <6  Baiicock. 
Solicitors  for  defendants :  Milne^  Riddle  &  MeUor. 


[6  Common  Pleas  Division,  130.] 

Dec.  8,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

130]  *Hayton  V.  Irwin. 

Skip — Charterparty — To  deliver  at  a  given  Port,  "or  so  near  thereto  as  the  Ship  amid 
sa/eii/ ffel" — Custom  inconeuUerti  vnth  the  Contract, 

By  a  charterparty  the  vessel  was  to  deliver  at  H.,  "  or  so  near  thereto  as  she  coold 
safely  get ;  '*  to  discharge  as  customary ;  the  cargo  to  be  brought  to  and  taken  from 
alongside  the  ship  at  merchant's  risk  and  expense.  The  draught  of  water  of  the 
vessel  with  the  cargo  on  board  was  too  great  to  allow  her  to  reach  H.     The  nearest 

!)oiht  to  wliich  she  could  safely  get  was  ^.,  where  the  merchant  refused  to  accept  de- 
ivery  of  any  part  of  the  cargo.  In  order  to  lighten  the  vessel,  part  of  her  cai^ 
was  discharged  into  lighters  at  S.  and  sent  in  them  to  II.  Her  owner  having  sued 
the  charterer  to  recover  the  lighterage  expenses : 

Held,  that  a  defence  alleging  that  by  the  custom  of  the  port  of  H.  the  defendant 
was  not  bound  to  take  delivery  elsewhere  than  at  U.  was  bad  on  demurrer,  inasmuch 
as  it  sought  to  set  up  a  custom  inconsistent  with  the  written  contract,  and  that  the 
plhintifF  was  entitled  to  recover  the  lighterage  expensea 

Action  for  not  taking  delivery  of  goods  pursuant  to  char- 
terparty. 

Claim.  1.  The  plaintiff  is  the  managing  owner  of  the 
Elizabeth  Ostle,  and  is  a  partner  in  the  firm  of  Hayton  & 
Simpson,  of  Liverpool. 
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2.  The  defendant  is  a  merchant  carrying  on  business  in 
London. 

3.  The  plaintiff  on  the  10th  of  April,  1878,  through  the 
firm  of  Hay  ton  &  Simpson,  chartered  the  Elizabeth  Ostle  to 
tlie  defendant.  The  material  parts  of  the  charterparty  were 
as  follows : 

It  irf  this  day  mutually  a/a:reed  between  Messrs.  Hay  ton  &  Simpson,  owners, 
&c.,  now  on  passage  to  Hong  Kong,  on  the  one  part,  and  R.  W.  Irwin,  of  Lon- 
don, merchant,  on  the  other  part: 

1.  That  the  said  vessel,  being  tight,  staunch,  and  strong,  a  first-class 'risk  in 
the  insurance  offices  in  England,  and  in  every  way  fitted  for  the  intended  voyage, 
after  completion  of  present  voyage  and  discharge  of  cargo,  shall  proceed  with 
all  possible  dispatch  to  load  at  any  one  safe  port  in  Japan  as  ordered  at  Hong 
Kong,  or  so  near  thereto  as  she  may  safely  get  and  be  always  afloat,  and  there 
receive  from  the  factors  of  the  merchant  a  full  and  complete  cargo  of  rice  in 
bags,  and  [or]  such  other  lawful  merchandise,  being  measurement  goods,  as  char- 
terer's agents  may  wish,  but  not  exceeding  what  she  can  reasonably  stow  and 
safely  carry  over  and.  above  her  tackle,  apparel,  stores,  cabin,  and  accommo- 
dation for  crew  as  customary,  and,  being  so  loaded,  shall  therewith  proceed  to 
a  safe  port  m  the  United  Kingdom,  or  on  the  continent  between  Havre  and 
Hamburg,  both  ports  included,  as  ordered  at  Queenstown  or  Falmouth  within 
forty -eight  hours  after  receipt  of  telegrams  or  letters  of  advice  of  arrival,  or  so 
near  thereto  as  she  *can  safely  get,  and  deliver  same  on  being  paid  [131 
freight  at  and  after  the  rate  of  52«.  Qd.  per  ton  of  20  cwt.  net  weiglit  delivered 
of  rice  or  other  weight  goods,  or  50  cubic  feet  for  measurement  goods  ;  52«.  Qd, 
to  continent  (the  act  of  God,  &c.,  excepted). 

3.  Twenty  lay  days  (Sundays  and  holidays  excepted)  are  to  be  allowed  the 
merchant,  if  the  ship  is  not  sooner  dispatched,  for  loading  the  ship,  and  to  dis- 
charge as  customary  with  all  possible  dispatch  ;  the  lay  days  to  commence  24 
hours  after  notice  in  writing  of  the  vessel  being  ready  to  load  has  been  given  to 
charterer's  agent«. 

4.  Should  the  vessel  be  detained  by  charterer's  agents  over  and  above  the  said 
lay  days,  demurrage  shall  be  paid  to  the  master  or  his  order  day  by  day,  at  the 
rate  of  £16  per  day  during  such  detention. 

5.  The  cargo  to  be  brought  to  and  taken  from  alongside  the  ship  at  mer- 
chant's risk  and  expense. 

4.  The  Elizabeth  Ostle  was  loaded  by  the  defendant  at  Ja- 
pan under  the  above  charter,  and  was  ordered  to  Hamburg. 

5.  She  sailed  for  Hamburg  ;  but  her  draught  of  wp^ter  with 
the  cargo  on  board  was  so  great  that  she  could  not  get  up  the 
river  to  Hamburg.  Stade  was  as  near  thereto  as  she  could 
safely  get ;  and  when  at  Stade  the  plaintiff,  in  accordance 
with  the  terms  of  the  charter,  was  willing  to  deliver  the 
cargo  to  the  defendant  there,  or  to  deliver  to  him  there  so 
much  of  the  cargo  as  would  lij^hten  the  ship  sufficiently  to 
enable  her  to  proceed  up  the  river  Elbe  to  Hamburg. 

6.  The  defendant  refused  to  take  delivery  of  the  cargo  or 
of  any  part  thereof  at  Stade,  and  refused  to  perform,  and 
broke  the  charter. 

7.  The  plaintiff,  for  the  purpose  of  completing  the  voy- 
age and  earning  freight,  discharged  part  of  the  cargo  into 
lighters  at  Stade,  and  the  same  was  delivered  from  the  light- 

30  Eng.  Rep.  92 
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ers  to  the  defendant's  agent  at  Hamburg.  When  lightened, 
the  Elizabeth  Ostle  proceeded  to  Hamburg  and  there  deliv- 
ered the  remainder  of  the  cargo  to  the  defendant's  agent. 

8.  The  lighterage  expenses  necessarily  incurred  by  the 
plaintiff  in  consequence  of  the  defendant's  breach  of  the 
charterparty  amounted  to  £38 13*.  5d.  The  plaintiff  claimed 
that  sum. 

Defence.  5.  By  the  custom  of  the  port  of  Hamburg,  the 
defendant  was  not  bound  to  take  delivery  of  the  cargo  or 
any  part  of  it  at  Stade  or  elsewhere  than  at  the  port  of  Ham- 
burg ;  nor  were  lighterage  expenses  incurred  by  the  plaio- 
tiflf  for  the  purpose  of  lightening  the  vessel  and  enabling 
132]  ber  to  proceed  up  the  river  to  *Hamburg  and  there 
complete  the  unloading  of  her  cargo,  in  the  absence  of  special 
agreement,  recoverable  from  the  defendant  by  the  plamtiff. 

Demurrer  to  the  6th  paragraph  of  the  statement  of  de- 
fence, on  the  ground  that  the  plaintiff's  rights  under  the 
charterparty  sued  upon  to  have  delivery  taken  at  Stade,  are 
not  affected  by  or  subject  to  the  custom  of  the  port  of 
Hamburg. 

Nov.  8.  French^  for  the  plaintiff :  The  custom  set  up 
by  the  6th  paragraph  of  the  statement  of  defence  is  incon- 
sistent with  the  written  contract,  and  therefore  not  binding 
on  the  plaintiff  in  the  absence  of  evidence  that  he  was  not 
cognizant  of  it :  in  that  case  he  might  be  assumed  to  have 
contracted  with  reference  to  it :  Kirchner  v.  Venus  (') ;  notes 
to  Wigglesworth  v.  Dallison{^)\  1  Smith's  Leading  Cases, 
8th  ed.,'  594,  602,  citing  the  judgment  of  Parke,  B.,  in  Hut- 
ton  "v,  Warren  {*),  which  was  adopted  by  Blackburn,  J.,  in 
liis  judgment  in  Myers  v.  Sarl{*).  And  see  Norden  Steam 
Co.  V.  Devipseyi^)  and  JRobinson  v.  Mbllett{*). 

Wilherforce\  for  the  defendant :  The  custom  relied  upon 
by  the  defendant  is  not  inconsistent  with  the  contract.  By 
the  Ist  paragraph  of  the  charterparty  the  ship  was  to  pro- 
ceed to  the  port  of  delivery  (Hamburgh),  ''or  so  near  thereto 
as  she  could  safely  get;",  and  by  the  3d  paragraph  the 
cargo  was  to  be  discharged  *'as  customary.'^  The  custom 
of  the  port  of  Hamburg  is  thus  incorporated  in  the  contract. 
The  port  of  delivery  means  the  actual  port,  or  some  place 
within  the  ambit  of  the  port  where  ships  are  usually  unladen : 
Schilizzi  v.  DeiTy{^)\   Metcalfe  \.^  Britannia  Ironworks 

(')  12  Moo.  p.  C,  361.  (»)  1  C.  p.  D.,  654;  18  En<r.  R,  252. 

(«)  1  Doujr.,  201.  (•)  Law  Rep.,  7  H.  L.  C,  802;  UEng. 

(=»)  1  M.  A  W.,  474.  R.,  177. 

(*)  3  E.  A  E.,  306.  (')  4  E.  &  B.,  878. 
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Co.{'\  affirmed  on  appeal (').     Whether  or  not  the  place- 
-where  delivery  ia  offered  is  within  the  port  or  not,  must 
necessarily  depend  upon  the  custom  of  the  particular  port : 
HillstroTH  V.  Gibson  (') ;   Parker   v.  Winlow  (*) ;   Bastifell 
V.  Lloyd  (*) ;  1  Parsons  on  Shipping,  p.  237. 

French^  was  heard  in  reply. . 

*Grove,  J.:  lam  of  opinion  that  this  demurrer  [133 
must  be  allowed.  Upon  the  face  of  the  pleadings  the  char- 
terparty  is  thus  stated :  The  vessel,  being  loaded  in  Japan, 
is  to  proceed  to  a  safe  port,  as  ordered  on  arrival  at  Queens- 
town  or  Falmouth, — say,  to  Hamburg, — *'  or  so  near  thereto 
as  she  can  safely  get,"  and  deliver  her  cargo  on  being  paid 
freight.  It  is  further  provided  that  she  is  '*  to  discharge  as 
customary,  with  all  possible  dispatch,"  and  that  the  cargo 
is  to  be  '*  brought  to  and  taken  from  alongside  the  ship  at 
merchant's  risk  and  expense."  The  statement  of  claim  al- 
leges that  the  ship,  being  ordered  to  Hamburg,  sailed  for 
that  place,  but  her  draught  of  water  with  the  cargo  on  board 
was  so  great  that  she  could  not  get  up  the  river  to  Ham- 
burg ;  that  Stade  was  as  near  thereto  as  she  could  safely  get ; 
that,  when  at  Stade,  the  plaintiff,  in  accordance  with  the 
terms  of  the  charter,  was  willing  to  deliver  the  cargo  there, 
or  so  much  of  it  as  would  lighten  the  ship  sufficiently  to  en- 
able her  to  proceed  up  the  river  to  Hamburg,  that  the  de- 
fendant refused  to  take  delivery  of  the  cargo  or  of  any  part 
thereof  at  Stade  ;  that  the  plaintiff,  for  the  purpose  of  com- 
pleting the  voyage  and  earning  freight,  discharged  part  of 
the  cargo  into  lighters  at  Stade,  and  the  same  was  delivered 
from  the  lighters  to  the  defendant's  agent  at  Hamburg ;  and 
that  the  ship  when  lightened  proceeded  to  Hamburg  and 
there  delivered  the  remainder  of  the  cargo,  and  so  certain 
expenses  were  incurred.  The  substance  of  that  is,  that  the 
vessel  got  as  near  to  the  port  of  delivery  as  she  could  safely 
get,  and  the  plaintiff  then  offered  to  perform  the  contract  in 
the  only  way  in  which  he  could  perform  it,  but  the  defend- 
ant refused  to  accept  delivery  there.  The  answer  set  up  by 
the  defendant  is,  that,  by  the  custom  of  the  port  of  Ham- 
burg, he  was  not  bound  to  take  delivery  of  the  cargo  or  any 
part  of  it  at  Stade  or  elsewhere  than  at  the  port  of  Hamburg. 
To  this  there  is  a  demurrer  on  the  ground  that  the  plaintiff's 
rights  under  the  charterparty  are  not  affected  by  the  alleged 
custom ;  in  other  words,  that  the  custom  set  up  by  the 
statement  of  defence  is  inconsistent  with  the  terms  of  the 

(>)  1  Q.  B.  D.,  613;  18  Eng.  R.,  83.  O  22  L.  T.  (N.S.),  248. 

O  2  Q.  B.  I>.,  423  ;  21  Eng.  R.,  198.  (^)  7  E.  A  B.,  942. 

(*)  1  H.  A  C.,388  ;  31  L.  J. (Ex),  413. 
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charterparty.  The  contract  is,  to  deliver  at  Hamburg  or  so 
near  thereto  as  the  ship  can  safely  get ;  the  custom  set  up  is, 
to  deliver  at  Hamburg,  whether  the  ship  could  get  there  or 
not.  I  think  the  custom  is  clearly  inconsistent  with  the 
contract,  and  cannot  be  allowed  to  control  it.  The 
134]  *Scotch  case,  Hillstrom  v.  Oibson{')y  seemed  to  me 
at  first  sight  to  present  considerable  difficulty  as  to  the  ratio 
decidendi:  but,  when  carefully  looked  at,  it  will  be  found 
to  be  by  no  means  opposed  to  the  view  which  I  take:  the 
custom  there  relied  on  was  reasonably  consistent  with  the 
contract.     I  think  the  demurrer  must  be  allowed. 

Judgment  for  the  plaintiff. 
The  defendant  appealed. 

Dec.  3.  Wilberforce^  for  the  defendant :  The  custom  al- 
leged in  the  defence  is  consistent  with  the  contract  contained 
in  the  charterparty  ;  the  ship  may  be  unloaded,  either  wholly 
or  in  part,  at  Stade,  but  in  that  case  the  owner  must  bear 
the  expense  of  sending  the  goods  up  the  river  to  Hamburg. 
The  charterer  is  not  bound  to  repay  him  the  lighterage  ex- 
penses. The  freight  would  not  have  been  earned  if  the 
cargo  had  been  landed  at  Stade,  Metcalfe  v.  Britannia 
Ironworks  Co.  (') ;  for  a  vessel  must  be  unloaded  according 
to  the  custom  of  the  port  of  discharge,  Norden  Steam  Co. 
V.  Dempsey  (*);  the  plaintiff  was  bound  to  lighten  the  vessel 
in  order  to  bring  her  and  her  cargo  to  Hamburg :  Hillstrom 
V.  Gibson  {'). 

French^  for  the  plaintiff,  was  not  called  upon  to  argue. 

Per  Curiam  (Bramwell,  Brett,  and  Cotton,  L.  JJ.)  :  It  is 
very  clear  that  the  decision  of  Grove,  J.,  was  right.  The 
words  of  the  charterparty  provide  that  the  vessel  was  not  to 
go  at  all  hazards  into  the  port  itself,  and  the  express  con- 
tract of  the  parties  cannot  be  controlled  by  the  custom.  The 
terms  of  the  contract  exclude  the  custom.  When  the  vessel 
reached  Stade  she  was  as  near  to  Hamburg  as  she  could 
safely  get,  and  the  defendant  was  bound  to  take  at  Stade 
delivery  of  her  cargo  until  she  was  sufficiently  lightened  to 
enable  her  to  proceed  up  the  river  to  Hamburg ;  as  he  failed 
to  do  this,  he  must  pay  the  lighterage  expenses  incurred  by 
the  plaintiff.  Appeal  dismissed. 

Solicitors  for  plaintiff:  Prior j  Bigg^  Church  <£  Adams^ 
for  J.  B.  Wilson,  Liverpool. 

Solicitor  for  defendant :  J.  McDiarmid. 

0)  22  L.  T.  (N.S).  24S.  (»)  2  0-  B.  D..  423;  21  Eng.  R.,  198 

rt  1  C.  P.  D.,  651 ;  IS  Eng.  R..  252. 
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[5  Common  Pleas  Division,  143.] 
Feb.  26,  1880. 

*PoRTER  V.  Drew  and  Another.  [143 

Landlord  and  Tenant — Lease — Covenants — Express — Implied — Underlease — Fixtures, 

An  underlease  of  a  nursery  ground  contained  an  express  covenant  by  the  under- 
lessee  to  deliver  up  all  landlord's  fixtures  thereon  at  the  end  of  the  terra  : 

Held,  that  a  representation  and  covenant  by  the  grantors  of  the  underlease  that 
the  underlessee  should  be  at  liberty,  without  hindrance  from  any  one,  to  remove 
trade  fixtures  during  the  term,  and  that  the  grantors  had  not  entered  into  covenants 
inconsistent  with  such  right,  could  not  be  implied. 

Claim  :  On  the  11th  of  November,  1871,  the  defendants 
by  an  indenture  of  lease  und,er  seal  leased  to  the.  plaintiff, 
who  is  and  was  by  trade  a  nurseryman,  a  messuage  and  nur- 
sery ground,  known  as  the  Paragon  Nursery,  for  the  term 
of  six  and  a  quarter  years  less  the  last  three  days  thereof, 
from  the  24th  of  June,  1872,  at  a  rental  of  £60  per  annum, 
and  the  indenture  contained,  amongst  other  covenants,  on  the 
part  of  the  plaintiff,  the  lessee,  the  following:  "and  tha,t 
the  lessee,  his  executors,  administrators,  or  assigns,  will  at 
the  expiration  or  sooner  determination  of  the  said  term,  de- 
liver up  to  the  lessors,  their  heirs  or  assigns,  the  said  prem- 
ises and  all  landlord's  fixtures  which  may  at  any  time 
during  the  said  term  be  in  or  about  the  same."  The  inden- 
ture did  not  contain  the  usual  limited  covenant  by  the  les- 
sors, for  quiet  enjoyment  of  the  premises  by  the  lessee,  nor 
any  express  covenant  for  quiet  enjoyment. 

2.  The  plaintiff  remained  in  possession  of  the  premises 
until  the  lease  expired  by  effluxion  of  time  on  the  26th  of 
September,  1878,  and  during  the  time  of  his  possession,  with 
the  knowledge  and  acquiescence  of  the  defendants,  placed 
certain  greenhouses  and  other  trade  fixtures  upon  the  nur- 
sery ground,  and  annexed  the  same  to  the  freehold.  The 
plaintiff,  in  so  placing  and  annexing  *the  trade  fix-  [144 
tures,  relied  upon  the  said  express  provision  in  the  covenant 
whereby  the  tenant  at  the  expiration  of  the  term  covenants 
to  deliver  up  to  the  lessors  all  landlord's  fixtures,  to  the 
exclusion  of  trade  fixtures,  and  upon  the  implied  represen- 
tation and  covenant  of  the  lessors  that  the  plaintiff  should 
be  at  liberty,  without  hindrance  from  any  one,  to  remove 
during  the  continuance  of  the  term  the  said  fixtures,  and 
that  they,  the- defendants,  had  not  at  the  time  of  the  execu- 
tion by  them  of  the  lease  entered  into  covenants  or  engage- 
ments or  done  anything  inconsistent  with  the  right  of  the 
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defendant  as  lessee  to  carry  on  the  trade  of  a  nurseryman, 
and  remove  before  the  end  of  the  term  trade  fixtures  annexed 
by  him  to  the  nursery  ground  during  the  terra. 

The  defendants  at  the  time  when  they  executed  the  lease 
to  the  plaintiff  as  such  nursery  gardener  as  aforesaid,  were 
themselves  tenants  of  the  nursery  garden  and  premises  un- 
der a  superior  lease  expiring  at  Michaelmas,  1878,  contain- 
ing a  covenant  by  the  lessees  to  deliver  up  at  the  expiration 
of  the  term  not  only  all  landlord's  fixtures,  but  also  ^1  trade 
fixtures  annexed  during  the  last  seven  years  of  the  term  un- 
der the  superior  lease. 

The  plaintiff  was  not  aware  until  the  granting  of  the  in- 
junction hereinafter  mentioned  that  the  defendants  held 
under  the  superior  lease,  or  any  lease  containing  any  cove- 
nant tor  the  delivery  up  of  trade  fixtures,  or  any  covenants 
in  restraint  of  trade,  or  other  unusual  covenants. 

Shortly  before  the  determination  of  the  terra  under  the 
Jease  by  the  defendants  to  the  plaintiff,  the  plaintiff  sold  the 
greenhouses  and  other  trade  fixtures  to  one  Hall  for  £120, 
but  afterwards  the  reversioners  under  the  superior  lease  ob- 
tained, ex  parte,  an  interim  injunction,  and  commenced  an 
action  in  the  Chancery  Division  to  restrain  the  plaintiff  from 
removing  the  trade  fixtures.  The  plaintiff  acting  reasonably 
defended  the  action,  but  judgment  was  given  therein  for  the 
reversioners  with  costs,  and  a  perpetual  injunction  granted, 
restraining  the  now  plaintiff  from  'removing  the  trade  fix- 
tures, whereby  he  was  prevented  from  performing  the  con- 
tract of  sale  to  Hall,  and  lost  the  price  of  the  fixtures,  and 
became  liable  to  costs.  The  plaintiff  claimed  the  value  of 
the  fixtures  and  the  costs  of  defending  the  action  brought 
by  the  reversioners.  • 

145]  ^Defence.  Denial,  inter  alia^  of  the  allegation  that 
the  plaintiff  placed  the  greenhouses  and  other  trade  fixtures 
upon  the  nursery  ground  with  the  knowle?dge  or  acquies- 
cence of  the  defendants,  and  demurrer  to  the  rest  of  para- 
graph 2,  on  the  ground  that  the  tenant's  express  covenant 
to  deliver  up  all  landlord's  fixtures,  and  the  facts,  as  in  the 
statement  of  claim  alleged,  did  not  in  law  create  an  implied 
covenant  on  the  part  of  the  lessors  either  that  the  tenant 
slionld  be  at  liberty  to  remove  the  trade  fixtures  during  the 
continuance  of  the  term,  or  that  the  lessors  had  not  at  the 
time  of  the  execution  by  them  of  the  lease  entered  into  any 
covenant  or  engagement  or  done  anything  inconsistent  with 
the  right  of  the  tenant  to  remove  trade  fixtures  annexed  by 
him  during  the  term. 

A,  Wills,  Q.C.  {Kingsford  with  him),  for  the  defendants: 
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No  such  representation  or  covenant  as  that  alleged  in  para- 
graph 2  of  the  defence  can  be  implied  from  the  express 
covenant  in  the  lease.  The  plaintiff  had  constructive  notice 
of  the  provisions  of  the  original  lease,  as  he  had  a  fair  op- 
portunity of  ascertaining  what  they  were:  Hyde  v.  War-' 
den  (*).  *  Unless,  indeed,  it  appears  that  he  made  careful 
inquiries  at  the  time  of  taking  his  lease  and  learnt  nothing 
wliich  sliould  have  set  him  on  further  investigation  :  Parker 
v.  Whytei^),  But  there  is  nothing  to  show  that  he  made  any 
inquiry,  and  if  he  takes  his  lease  without  inquiry  he  has 
constructive  notice  of  at  least  all  usual  covenants  in  the 
original  lease :  Flight  v.  Barton  (*).  The  fact  of  the  lease 
to  the  plaintiff  being  for  six  and  a  quarter  years,  less  the 
last  three  days  thereof,  would  inform  him  that  it  was  only 
an  underlease. 

[jB.  y.  Williams^  for  the  plaintiff,  admitted  that  he  knew 
there  was  a  superior  lease,  but  did  not  know  the  terms 
of  it.] 

Then  he  should  have  inspected  it.  It  is  impossible  to  im- 
ply a  representation  to  him  by  the  defendants  that  if  they 
chose  to  put  up  trade  fixtures  there  was  no  covenant  in  the 
superior  lease  preventing  the  removal  of  them,  Even  if 
there  were  such  a  representation  an  action  could  only  be 
maintained  on  the  ground  of  fraud. 

*^.  V.  Williams,  for  the  plaintiff :  The  case  depends  [146 
on  two  questions :  first,  whether,  from  the  grant  of  a  lease  in 
the  terms  and  under  the  circumstances  stated,  a  representa- 
tion by  the  defendants  that  the  plaintiff  would  be  allowed 
to  remove  trade  fixtures  will  be  implied.  Secondly,  if  so, 
and  such  representation  were  untrue,  is  that  a  cause  of 
action? 

The  lease  was  of  a  nursery  ground.  The  parties  evidently 
contemplated  that  valuable  greenhouses  would  be  placed  on 
it  by  the  plaintiff.  Those  are  trade  fixtures.  An  express 
covenant  was  Entered  into  that  the  landlord's  fixtures  should 
be  given  up,  and  consequently  there  was  an  implied  repre- 
sentation or  covenant  that  the  other  fixtures  might  be  re- 
nioved.  From  an  express  stipulation  in  an  agreement  by  a 
lessee  to  grant  an  underlease,  a  representation  will  be  im- 
plied that  there  is  nothing  in  the  superior  lease  inconsistent 
with  such  stipulation :  Vari  v.  Corpe  (*).  Surely  a  lease- 
holder who  requires  from  a  sub-lessee  a  covenant  not  to 
carry  on  a  particular  trade,  as  of  a  baker,  impliedly  repre- 
sents that  any  other  trade  may  be  carried  on.     If  an  agree- 

0)  3  Ex.  D..  72.  (»)  3  Mj.  <&  K.,  282. 

(•}  1  H.  A  M.,  lev.  {*)  3  My.  &  K.,  269. 
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ment  for  a  lease  contains  no  stipulation  as  to  covenants,  the 
party  agreeing  to  take  the  lease  has  a  right  to  a  lease  con- 
taining only  usual  covenants,  Propert  v.  Parker  \^\  and  the 
constructive  notice  on  which  the  defendants  rely  is  only  of 
usual  covenants :  Flight  v.  Barton  (').  There  the  lessee 
failed  to  inform  a  person  agreeing  for  a  sub-lease  that  there 
v«^as  a  covenant  in  the  superior  lease  prohibiting  the  trade 
which  he  proposed  to  carry  on,  and  Sir  John  Leach,  M.R., 
held  that  the  silence  of  the  lessee  was  equivalent  to  a  repre- 
sentation that  there  was  no  such  prohibitory  covenant. 
Here  there  was  an  unusual  covenant,  and  more  than  mere 
silence,  for  the  defendants  were  aware  that  the  plaintiff  was 
about  to  carry  on  a  trade  involving  the  erection  of  trade 
fixtures,  and  led  him  to  believe  he  could  remove  them.  Cos- 
ser  V.  ColUnge  (•)  is  somewhat  adverse  to  the  plaintiff,  but  it 
may  be  considered  as  settled  that  the  principle  of  that  case 
can  only  be  applied  where  the  sub-lessee  has  a  fair  opportu- 
nity of  ascertaining  for  himself  the  provisions  of  the  original 
lease :  see  per  Brett,  L.  J.,  Hyde  v.  Warden  (*). 
147]  *Wills^  Q.C.,  replied:  The  cases  cited  of  suits  for 
specific  performance  are  inapplicable.  The  Court  of  Chancery 
merely  refused  to  force  a  man  to  take  one  thing  when  he  had 
agreed  for  another.  The  construction  of  a  lease  is  quitea  dif- 
ferent question.  In  Dennett  v.  Atherton{^\  the  defendant 
being  under  a  covenant  not  to  permit  the  trade  of  a  beerseller 
on  the  premises,  made  a  lease  whereby  the  lessee  covenanted 
not  to  carry  on  certain  other  trades  (that  of  beerseller  not 
being  one),  and  the  defendant  covenanted  for  quiet  enjoy- 
ment. The  Court  of  Exchequer  Chamber  held  that  the 
express  covenant  for  quiet  enjoyment  excluded  any  implied 
covenant  and  did  not  amount  to  a  warranty  to  the  lessee  that 
he  might  use  the  premises  for  any  purpose  not  mentioned  in 
the  restrictive  covenant  he  had  entered  into.' 

If  the  contention  for  the  plaintiff  were  to  prevail,  the 
doctrine  of  implied  covenants  would  be  dangerously  ex- 
tended. 

Gkove,  J.:  I  am  of  opinion  that  the  demurrer  mnstbe 
allowed.  In  the  second  paragraph  of  the  claim  the  plain- 
tiff,' putting  his  own  construction  on  the  covenant,  alleges 
that  he  relied  upon  the  express  provision  in  the  covenant 
whereby  the  tenant  at  the  expiration  of  the  term  covenants 
to  deliver  up  to  the  lessors  "all  landlord's  fixtures  to  the 
exclusion  of  trade  fixtures."     Such  exclusion  was,  however, 

0)  8  My.  &  K.,  280.  (»)  8  My.  &  K.,  283. 

(«)  8  My.  &  IC,  282.  {*)  8  Ex.  D.,  72. 

(»)  Law  Rep.,  7  a  B.,  816 ;  2  Eng.  Rep.,  77. 
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not  express  but,  if  anything,  implied.  The  express  covenant 
was  only  to  deliver  up  all  landlord's  fixtures.  This  might 
not  unreasonably  be  said  to  imply  that  the  tenant  was  not 
bound  to  deliver  up  some  other  fixtures,  and  that  his  land- 
lord vvould  not  claim  other  than  landlord's  fixtures.  But 
the  plaintiff  seeks  to  extend  the  implied  covenant  much  fur- 
ther. On  his  construciion  it  would  be  not  only  a  covenant 
by  the  landlord  not  to  himself  interfere  with  other  than 
landlord's  fixtures,  but  that  he  will  prevent  anybody  else 
interfering,  and  will  guarantee  the  tenant  against  the  head 
landlord  taking  these  fixtures  as  being  immovable,  and  will 
either  prevent  the  head  landlord  seizing  them  or  will  pay 
damages  for  breach  of  covenant ;  and  indeed  I  do  not  see 
why  such  guarantee  should  not  apply  to  anybody  else  con- 
nected with  the  landlord  and  having  a  legal  claim  to  the  fix- 
tures. Moreover  the  alleged  implied  covenant  is  not  restricted 
*to  tilings  on  the  premises  at  the  date  of  the  lease  to  [148 
the  plaintiff.  These  indeed  are  not  claimed  at  all.  The 
claim  is  for  fixtures  placed  on  the  premises  subsequently  to 
the  execution  of  the  underlease. 

It  seems  to  me  that  if  such  an  implied  covenant  as  the  one 
alleged  were  to  be  implied  from  an  express  covenant  to  de- 
liver up  all  landlord's  fixtures,  it  would  be  difficult  to  fix 
the  limit  of  implied  covenants.  It  would  come  to  this:  that 
in,  perhaps,  a  short  lease  containing  one  or  two  covenants 
only,  we  must  imply  that  the  landlord  covenants  against 
everything  else  relating  to  the  subject-matter,  because  he 
makes  one  or  two  stipulations  with  respect  to  himself.  The 
argument  cannot  stop  short  of  this — that  the  defendants  not 
only  disclaimed  all  except  landlord's  fixtures,  but  guaran- 
teed against  interference  by  the  head  landlord.  It  would  be 
a  strong  implication  indeed.  Nothing  in  the  cases  cited 
goes  nearly  so  far.  Moreover  it  is  admitted  that,  the  three 
last  days  of  the  six-and-a-quarter  years  being  excepted  from 
the  term,  the  lease  on  the  face  of  it  obviously  refers  to 
some  other  lease,  and  shows  there  is  some  other  lease.  Mr. 
Williams,  indeed,  admitted  that  the  tenant  knew  of  a  head 
lease. 

Under  these  circumstances  am  I  to  imply  a  covenant  by 
way  of  warranty  that  the  head  landlord  shall  not  interfere 
with  the  tenant,  who  has  had  an  opportunity  of  looking  into 
the  head  lease  and  knows  of  its  existence,  merely  because 
the  defendants  have  put  into  the  sub-lease  some  fixture 
covenants  for  their  own  benefit?  It  would  be  unreasonable, 
and  involve  every  one  drawing  leases  in  great  difficulty,  if 
he  would  have  to  anticipate  that  other  things  might  be  ia- 
30  Eng.  Rep.  93 
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feried  from  the  insertion  of  a  covenant  as  to  one  particular 
matter.  I  can  imply  no  such  covenant  as  that  on  which  the 
claim  is  founded.  I  will  now  examine  some  of  the  authori- 
ties cited,  to  see  if  thejr  bear  out  the  plaintiflTs  case : 

First,  as  to  the  distinction  between  an  action  for  specific 
performance  and  an  action  for  breach  of  covenant  which  Mr. 
Wills  pointed  out.  Suppose  that,  instead  of  this  being  an 
action  for  damages,  an  agreement  only  had  been  signed  in 
the  terms  of  this  lease  and  the  lessee  had  sought  to  enforce 
specific  performance — not  of  what  was  in  the  agreement 
but — of  a  stipulation  that  neither  the  lessor,  nor  the  head 
149]  landlord  should  interfere  to  prevent  *the  lessee  tak- 
ing away  the  fixtures.  I  do  not  think  any  court  would  order 
specific  performance  of  anything  but  that  which  is  fairly 
involved  in  the  words. 

The  cases  are  a  little  conflicting.  Cosser  v.  ColUngei^) 
goes  farthest  of  them  all.  There  an  unusual  covenant,  or  a 
covenant  held  to  be  unusual,  was  contained  in  a  head  lease, 
and  the  court  decided  that  there  being  merely  notice  of  the 
head  lease,  but  ample  opportunity  of  seeing  it  at  the  solici- 
tor's office,  the  defendant  was  liable  to  the  covenants  of  the 
head  lease,  although  they  were  unusual.  The  Master  of  the 
Rolls  in  the  first  part  of  his  judgment  decides  the  caseqniie 
irrespective  of  the  fact  that  the  head  lease  was  at  the  solici- 
tor's office,  and  might  have  been  inspected,  and  then  goes 
through  the  evidence  and  comes  to  Ihe  same  conclusion. 
The  other  cases  do  not  go  quite  so  far,  for  in  Flight  v.  Bar- 
ton f )  it  was  held  that  where  a  lessee  knows  of  the  existence 
of  a  head  lease,  he  has  constructive  notice  of  all  usual  cove- 
nants in  it.  But  the  question  is  whether  he  has  notice  of 
unusual  covenants.  Then,  in  Van  v.  Corp€{*)j  there  was 
an  express  provision,  which  it  was  said  amounted  to  a  rep- 
resentation that  there  was  nothing  in  the  superior  lease  but 
the  usual  covenants.  The  agreement  was  that  there  should 
be  all  usual  covenants,  and  that  the  house  should  not  be 
turned  into  a  school ;  and  it  was  held,  in  an  action  for  specific 
performance  of  an  agreement  for  a.  lease  with  all  usual  cove- 
nants, that  the  party  was  bound  to  grant  a  lease  with  all 
usual  covenants  in  it.  That  does  not  touch  this  case,  and  I 
am  rather  surprised  the  point  should  have  been  disputed 
there.  In  Propert  v.  Parker  (*)  the  lessee  did  not  know  of 
the  head  lease,  so  that  case  does  not  properly  apply  to  the 
present  one.  On  the  other  hand,  Dennett  v.  Atherton^)  ap- 
pears in  favor  of  this  demurrer. 

(')  3  Mv.  A  K..  283.  (»)  8  My.  A  K..  269. 

O  S  Mi',  it  K..  28i  (*)  8  My.  «fc  K.,  2S0. 

C)  Law  Rep.,  7  Q.  B.,  S16;  2  Eng.  Rep.,  77. 
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None  of  the  cases  support  this  statement  of  claim,  or  de- 
cide that  because  a  person  covenants  for  his  own  benefit 
tliat  certain  things  shall  be  done,  he  is  therefore  to  be  taken 
to  implj'  not  only  that  certain  other  things  shall  be  done, 
bat  that  he  will  guarantee  that  the  landlord,  or  even  others, 
shall  not  interfere.  On  that  *distinction,  which  is  a  [150 
broad  one,  my  judgment  is  mainly  based.  But  there  is  an- 
other point.  Supposing  a  person  having  a  covenant  on  a 
particular  subject  might  be  held  to  imply  the  converse  of  it : 
for  example,  suppose  the  covenant  here  should  imply  that 
no  other  than  landlord's  fixtures  should  be  given  up,  ought 
not  the' covenant  only  to  be  implied  when  the  matter  must 
be,  I  will  not  say  reasonably  but,  necessarily  in  the  contem- 
plation.of  the  parties,  for  otherwise  it  would  fix  them  with 
a  covenant  not  in  their  thoughts  at  all  ?  Here,  for  instance, 
was  a  nursery  ground  :  could  it  be  said  that,  because  the 
subject-matter  of  the  demise  happened  to  be  a  nursery 
ground,  the  landlord  is  to  be  supposed  to  bo  bound  as  to 
fresh  buildings  of  a  character  not  called  landlord's  fixtures, 
and  to  be  guaranteeing  the  tenant  against  removal.  A  very 
strong  construction  that  would  be.  It  would,  in  fact,  be 
making  the  landlord  covenant  for  a  matter  which  he  never 
might  have  thought  of  at  all.  If  it  were  an  old  nursery 
ground,  nobody  would'  suppose  any  more  erections  were 
going  to  be  placed  on  it.  Yet  it  is  said  that  the  landlord  is 
making  himself  liable  to  protect  the  tenant  against  the  head 
landlord  claiming  anything  other  than  landlord's  fixtures 
placed  on  the  premises  during  the  term. 

Judgment  for  the  defendants^  with  costs  ;  leave 
to  the  plaintiff  to  aviend. 

Solicitors  for  plaintiff :  Harper^  Broad  &  Battcock. 
Solicitors  for  defendants :   Wilkinson  &  Drew. 
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[6  Common  Pleas  DiviBion,  167.] 
•     March  9,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

157]     *FouLKES  V.  The  Metropolitan  District  Kail- 
way  Company  (*). 

Railway — Passetiffer — Ticket    iasued  hy   One    Company — Injury  whilst  iraveUing  hf 
Train  of  Another — Negligence — Liability  of  Carriers. 

The  defendants,  a  railway  company,  had  running  powers  between  H.,  a  station 
upon  their  own  line,  and  R.,  a  station  of  the  S.  company,  over  the  line  of  that  com- 
])any.  The  defendants  and  the  S.  company  divided  the'profita  of  the  traffic  between 
H.  and  R.  The  plaintiff  took  a  return  ticket  from  R.  to  H.,  which  was  issued  to  him 
by  a  clerk  of  the  S.  company.  Upon  the  return  journey  from  H.  to  R.  he  tra\'<'ned 
in  a  train  belonging  to  the  defendants,  and  driven  by  tiieir  servant-s.  Owing  to  tlie 
carriage  being  unsuited  to  the  platform  at  R,  which  belonged  to  the  S.  company,  the 
ijiaintifl  sustained  bodily  injury.  At  the  trial  the  jury  found  that  the  defendants 
had  been  guilty  of  negligence : 

I/tld,  that  an  action  lay  against  the  defendants,  for  they,  having  permitted  the 
plaintiff  to  travel  'by  their  train,  were  bound  to  make  provision  for  his  safety. 

Appeal  by  the  defendants  from  a  decision  of  Grove  and 
Lopes,  JJ.,  discharging  a  rule  to  set  aside  a  verdict  for  the 
plaintiff. 

The  facts,  as  they  appeared  during  the  argument  in  the 
Common  Pleas  Division,  are  fully  stated  in  the  report  of  the 
proceedings  before  that  court  (*) ;  and,  as  they  appeared  dur- 
ing the  argument  in  the  Court  of  Appeal,  they  are  stated  in 
the  judgment  of  Baggallay,  L.  J.,  post^  p.  160. 

Feb.  26,  27.  A.  L.  Smith  {Macrae,  with  him),  for  the 
plaintiff. 

Sir  H.  Oiffard,  S.G.  ( Waddy,  Q.C.,  and  E,  Clarke,  with 
him),  for  the  defendants. 

The  arguments  in  this  court  are  sufficiently  noticed  in  the 
judgments.  The  following  authorities  were  cited  in  addition 
158]  to  *the  cases  mentioned :  Bristol  and  Exeter  Ry. 
Co,  V.  Collins  (*) ;  Martin  v.  Oreat  Indian  Peninsular  Ry. 
Co.  0) ;  Hayn  v.  Culliford  (•). 

Cur,  adv.  vvU. 

March  9.  The  following  judgments  were  delivered : 
Bramwell,  L.J.:  In  this  case  the  first  question  is,  with 
whom  did  the  plaintiff  contract?  The  contract  was  a  con- 
trapt  for  carriage,  the  carriage  of  himself.  Who  were  the 
carriers  ?  The  defendants.  The  carriages  are  theirs,  the  mo- 
tive power  and  the  servants  driving  and  conducting,  they 

(»)  Affirming,  ante,  p.  533.  (*)  7  H.  L.  C.  194. 

(«)  4  C.  P.  D.,  267,  ante,  p.  636.  {*)  Law  Rep.,  3  Ex.,  9. 

O  4  C.  P.  D.,  182;  30  Eng.  R.,  482. 


Vol.  V.}  COMMON  PLEAS  DIVISION.  741 

Foulkes  y.  Metropolitan  District  Railway  Co.  1880 

have  a  right  to  carry  over  the  whole  length  the  plaintiflf  is 
to  be  carried,  and  they  get  and  keep  at  least  part  of  the 
reward  of  these  things.  What  ground  or  reason  is  there  for 
saying  they  are  not  the  contractors  ta  carry  ?  The  journey 
is,"^  indeed,  part  over  the  road  of  the  South  Western  Com- 
pany, and  the  servants  of  the  South  Western  Company  in 
the  first  instance  receive  the  fare.  But  how  does  that  aftect 
the  case  ?  If  the  defendants'  servants  had  in  the  first  in- 
stance received  the  fare,  it  is  clear  the  contract  would  have 
been  with  the  defendants,  and  it  is  therefore  clear  that  the 
ownership  of  the  road  does  not  affect  the  question.  Nor 
can  it  matter  whether  defendants  receive  the  fare  by  the 
hands  of  their  own  servants  or  those  of  others  :  nor  in  truth 
that,  by  arrangement  with  the  South  Western  Companv  the 
South  Western  Company  should  receive  it  mainly  for  tnem- 
selves,  and  only  in  part  for  the  defendants.  The  defend- 
ants, I  repeat,  are  the  carriers,  and  the  contract  of  carriage 
is  with  them.  If  the  interest  of  the  South  Western  in  the 
matter  affects  this  reasoning,  it  would  at  the  outside  go  to 
show  tliat  the  two  companies  are  partners,  and  the  contract 
was  with  them  jointly.  That  would  not  disentitle  the  plain- 
tiflf to  recover  against  these  defendants  alone.  It  is  impos- 
sible to  say  that  the  fare  was  received  for  the  South  Western 
only.  Suppose  a  receiver  were  appointed,  of  the  South 
Western's  tolls  and  takings ;  could  it  be  contended  that  this 
money  could  be  taken  by  him  without  the  defendants  being 
entitled  to  a  share  of  it  ? 

But,  further,  though  the  contract  were  with  the  South 
Western,  *the  plaintiflf  is  entitled  to  recover  against  [159 
these  defendants.  In  that  case  there  would  be  no  duty  of 
contract,  and  consequently  no  cause  of  action  for  a  nonfea- 
sance. But  there  would  be  that  duty  which  the  law  im- 
poses on  all,  namely,  to  do  no  act  to  injure  another.  It  is 
clear  that  if  a  porter  of  the  defendants  had  run  a  truck 
against  the  plaintiflf  at  Broadway  station,  and  hurt  him,  he 
could  maintain  his  action  against  the  defendants.  So  if  he 
had  left  the  carriage  there,  and  while  getting  in,  the  train 
improperly  started,  and  he  was  hurt,  or  if  his  hand  was 
wrongfully  pinched.  These  are  clear  cases,  but  the  law  is 
the  same  in  cases  not  so  clear ;  for  example,  if  the  carriage 
he  was  put  in  was  dangerous,  if  the  step  he  had  to  tread  on 
was  rotten.  Apply  that  to  the  present  case.  The  difficulty 
13  with  the  question  and  finding :  the  jury  have  found  there 
'Was  negligence.  Now,  there  was  no  negligence.  What  was 
flone  or  omitted  was  wilful.  But  the  substance  of  the  find- 
ing of  the  jury  is  that  the  carriage  was  dangerous  with  refer- 
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ence  to  the  platform,  or  the  platform  with  reference  to  the 
carriage,  and  that  the  plaintiff  might  and  did  reasonably  act 
in  the  belief  that  they  were  not  in  that  state,  but  safe  for 
him  to  use ;  that  in  truth  the  combined  arrangements  were 
a  trap  or  snare :  so  that  if  he  had  been  carried  gratuitously 
as  by  a  friend,  he  would  have  had  a  right  of  action  again§t 
him.  With  the  propriety  of  so  finding  we  have  nothing  to 
do.  There  was  according  to  that  finding  a  tort,  whether  in 
tlie  defendants  alone  or  in  conjunction  with  the  South 
Western  does  not  matter,  and  the  plaintiff  is  entitled  to  re- 
cover. I  say  nothing  about  the  authorities.  But  if  the  con- 
tract had  not  been  a  contract  with  the  defendants,  and  all 
that  could  have  been  complained  of  was  a  nonfeasance,  I 
should  hold  they  were  not  liable. 

Baggallay,  L.J.:  This  is  an  appeal  from  an  order  of  a 
Divisional  Court  of  the  Common  Pleas  Division,  discharging 
a  rule,  which  had  been  granted  on  the  motion  of  the  defend- 
ants after  verdict  and  judgment  for  the  plaintiff,  and  which 
was  treated  by  the  Divisional  Court  as  being  in  effect, 
though  expressed  in  somewhat  doubtful  terms,  a  rule  to  enter 
.  the  verdict  for  the  defendants,  on  the  ground  that,  upon  the 
facts  proved  at  the  trial,  there  was  no  evidence  to  go  to  the 
160]  jury  of  any  liability  on  the  *part  of  the  defendants 
in  respect  of  the  alleged  negligence,  or,  in  the  alternative, 
for  a  new  trial.  I  agree  with  the  Divisional  Court  in  the 
conclusions  at  which  it  has  arrived  as  to  both  of  these  alter- 
natives. The  mistakes  which  have  been  made  in  the  course 
of  the  proceedings  in  this  action  as  to  material  facts  and  cir- 
cumstances, and  the  corrections  from  time  to  time  made  or 
})urported  to  be  made  of  such  mistakes,  appear  to  me  to 
lave  so  important  a  bearing  upon  the  question  whether  a 
new  trial  should  be  directed  that  I  propose  to  allude  to  them 
somewhat  in  detail. 

At.  t lie  very  outset  of  the  proceedings,  the  pleadings  on 
both  sides  were  framed  on  the  erroneous  assumption  that, 
on  the  occasion  of  the  accident  which  gave  rise  to  the  litiga- 
tion, the  plaintiff  was  travelling  from  Hammersmith  to 
Kichraond  with  a  ticket  taken  by  him  at  the  Hammersmith 
station  of  the  District  Company,  whereas  he  had,  in  fact, 
travelled  with  a  return  ticket  which  he  had  previously  taken 
at  the  Richmond  station  of  the  London  and  South  Western 
Company ;  and  this  erroneous  view  was  apparently  acted 
upon  by  both  parties,  at  any  rate  by  the  defendants,  until 
alter  verdict  and  judgment ;  for  it  appears  from  the  notes 
of  the  Lord  Chief  Justice,  taken  at  the  trial,  that  the  state- 
ment then  made  by  the  plaintiff  that  he  had  taken  a  return 
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ticket  to  New  Richmond  station  (a*  statement  in  one  sense 
true,  but  nevertheless  calculated  to  mislead)  was  in  no  re- 
spect contradicted  by  evidence  on  the  part  of  the  defendants, 
nor  was  he  cross-examined  upon  it.  Indeed,  so  far  as  I  can 
form  an  opinion  from  the  notes  of  the  judge  and  from  the 
allusions  to  the  trial  in  the  printed  report  of  the  proceedings 
before  the  Divisional  Court,  it  would  appear  to  have  been  as- 
sumed that  if  negligence  was  proved  against  the  carrying 
company,  and  the  contributory  negligence  which  had  been 
suggested  was  negatived,  the  verdict  must  be  against  the  de- 
fendants. That  this  general  impression  prevailed,  is,  I  think, 
further  shown  by  the  circumstance  that  in  the  printed  re- 
port {*.)  it  is  stated  that  the  paragraph  of  the  statement  of 
claim  in  which  the  plaintiff  alleged  that  he  had  been  re- 
ceived by  the  defendants  as  a  passenger,  to  be  carried  by 
them  from  Hammersmith  to  Richmond  for  reWard  to  the 
defendants,  was*admitted  by  the  defendants,  where-'  [161 
as  in  fact  it  was  not  admitted,  and  it  would  consequently 
liave  been  open  to  the  defendants  to  negative  it  at  the  trial, 
liad  they  been  in  a  position  to  do  so.  The  mistake  in  the  re- 
port could  hardly  have  occurred,  had  it  not  been  that  the 
allegation  was  not  in  fact  disputed,  though  technically 
speaking  it  was  not  admitted.  It  was  also  stated  by  the 
counsel  for  the  plaintiff  in  the  proceedings  before  the  Divi- 
sional Court,  and,  apparently  without  contradiction,  that  it 
liad  been  admitted  by  the  pleadings  and  proved  at  the  trial, 
that  the  contract  of  carriage  was  made  with  the  defendants. 
I  am  aware  that,  in  the  course  of  the  proceedings,  allusion 
-was  made  to  certain  answers  to  interrogatories  which  it  was 
alleged  had  been  the  subject  of  comment  at  the  trial,  but 
those  answers  amounted  to  no  more  than  a  general  state- 
ment that  the  tickets  issued  at  the  Richmond  station  were 
issued  by  the  South  Western  Company,  and  not  by  the  de- 
fendants, and  it  was  in  no  way  stated  m  the  answers  or  sug- 
gested by  them,  that  the  ticket  with  which  the  plaintiff  had 
travelled  had  been  issued  by  the  South  Western  Company. 
So  far  then  as  the  facts  proved  at  the  trial  are  concerned,  I 
entirely  agree  with  the  views  expressed  by  Grove,  J.,  to  the 
effect  that  there  was  ample  evidence  for  the  plaintiff  and 
none  for  the  defendants.  But  I  have  to  refer  to  another 
mistake  of  a  very  singular  character ;  upon  the  application 
to  the  Common  Pleas  Division  affidavits  were  read  on  behalf 
of  the  defendants,  drawing  attention  to  the  mistake  under 
which  the  pleadings  had  been  framed,  and  to  the  fact  that 
the  ticket  by  which  the  plaintiff  travelled  had  been  issued 

Q)  4  C.  P.  D.,  268 ;  30  Eng.  R.,  636. 
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to  him  by  the  South  Wei^tern  Company,  and  upon  this  fact 
was  based  the  argument  which  has  been  repeated  before  us, 
that  the  contract  of  carriage  was  with  the  South  Western 
Company,  and  that  no  liability  upon  it  attached  to  the  de- 
fendants. The  earlier  mistake  apparently  originated  in  a 
statement  made  by  the  plaintiff  in  one  of  the  many  conver- 
sations held  by  him  with  officials  of  the  defendants,  when  he 
was  referred  from  one  to  another  upon  the  subiect  of  his 
complaint.  Among  the  affidavits  so  read  on  behalf  of  the  de- 
fendants, was  one  by  Mr.  Forbes,  the  chairman  of  the 
District  Company,  in  which  he  purported  to  explain  the 
nature  of  the  arrangments  between  the  South  Western  and 
162]  District  Companies  for  the  working  of  the  *traffic  be- 
tween Richmond  and  the  district  station  at  Hammersmith, 
and,  in  so  doing,  he  stated  as  the  effect  of  such  arrangement, 
that  the  plaintiff,  whilst  returning  from  Hammersmith  to 
Richmond  by  the  return  ticket  which  he  had  previously 
taken  at  the  South  Western  Company's  station  at  Kichmond, 
was  a  local  passenger  of  the  South  Western  Company,  and 
that  the  District  Company  would  not  receive  any  part  of  the 
toll  paid  by  him.  That  this  was  the  true  nature  and  effect 
of  the  arrangements  between  the  two  companies,  was  as- 
sumed and  acted  upon  in  the  proceedings  before  the  Divi- 
sional Court,  and  the  arguments  before  us  were  commenced, 
and  were  for  some  time  continued,  upon  the  same  footing. 
But  in  the  course  of  the  arguments  before  us,  more  accurate 
and  certain  information  as  to  the  nature  and  effect  of  those 
working  arrangements  was  asked  for,  and  it  was  then  ascer- 
tained, and  it  is  now  admitted,  that,  according  to  the  actual 
arrangements  between  the  two  companies,  the  plaintiff,  on 
the  occasion  in  question,  was  not,  as  erroneously  stated  by 
Mr.  Forbes,  a  local  passenger  of  the  South  Western  Com- 
pany, but  a  through  passenger,  and  in  that  sense  a  passen- 
ger of  both  companies,  and  further  that  the  District  Company 
was  entitled  to  a  proportionate  part  of  the  price  which 
had  been  paid  by  him  on  his  taking  his  return  ticket  at  the 
office  of  the  South  Western  Company.  It  is  difficult  to  un- 
derstand how  such  a  mistake  could  have  been  made  by  Mr. 
Forbes,  in  respect  of  a  matter  so  completely  within  his  own 
cognizance ;  it  is,  however,  only  fair  to  that  gentleman  to 
point  out,  that  the  other  paragraphs  of  the  same  affidavit 
contain  information  quite  sufficient  to  show  that  the  state- 
ments to  which  I  have  referred  could  not  be  accurate ;  for 
he  had  not  only  explained  the  distinction,  as  recognized  by 
the  Railway  Clearing  House,  between  through  and  local 
traffic  ;  but  had  so  far  indicated  the  nature  and  extent  of  the 
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interests  of  the  two  companies,  in  the  line  between  Rich- 
mond and  the  District  Company's  station  at  Hammersmith, 
as  to  lead  to  the  conclusion  that  the  traffic  over  such  lines 
must,  according  to  the  definitions  given,  be  through  and  not 
local.  But,  however  this  may  be,  we  have  now  before  us 
for  our  consideration  a  very  different  state  of  circumstances 
from  that  which  was  placed  before  the  jury  at  the  trial,  or 
was  in  evidence  before  the  Divisional  Court  from  whose  or- 
der the  appeal  is  ^brought,  though  Grove,  J.,  ap-  [163 
pears  to  have  expressed  an  opinion  to  the  effect  that  it  was 
not  probable  that  a  railway  company  would  run  their  trains 
and  carriages  for  several  miles  as  a  mere  gratuity  to  the 
public:  this,  however,  was  only  an  inference  drawn  by  him 
from  surrounding  circumstances.  Now,  having  regard  to 
this  succession  of  mistakes  and  misapprehensions,  and  bear- 
ing in  mind  that  the  actual  state  of  circumstances  upon 
which  a  decision  ought  eventually  to  be  pronounced  had  not 
been  submitted  to  the  consideration  of  a  jury,  and  that  this 
was  in  part  at  least,  if  not  entirely,  owing  to  a  misrepresen- 
tation originating  with  the  plaintiff,  I,  for  some  time  during 
the  earlier  arguments,  inclined,  and  somewhat  strongly  in- 
clined, to  the  opinion  that  a  new  trial  should  be  directed, 
and  that  in  such  case  it  might  be  desirable  to  abstain  from 
expressing  any  opinion  upon  the  questions  which  might 
eventually  arise  for  decision,  and  I  was  the  more  inclined  to 
this  view  from  the  consideration,  that  I  was  by  no  means 
satisfied  that  we  were  even  then  fully  informed  as  to  the 
actual  working  arrangements  which  were  in  force  between 
the  two  companies  at  the  time  when  the  accident  occurred. 
But,  upon  a  further  consideration  of  the  matter,  I  have 
come  to  the  conclusion  that  we  are  apparently  in  possession 
of  all  the  material  facts  essential  to  a  final  decision  ;  that,  if 
there  are  any  such  material  facts,  they  are  within  the  cogni- 
zance of  the  defendants,  who  have  not  thought  it  necessary 
to  direct  our  attention  to  them  ;  and  that,  under  these  cir- 
cumstances, a  jury  could  not  with  propriety  come  to  any 
other  conclusion  than  one  in  favor  of  the  plaintiff,  provided 
they  were,  as  we  must  presume  they  would  be,  properly 
directed  as  to  the  law  bearing  upon  the  facts  detailed  to 
them.  To  send  the  matter  to  a  new  trial  under  such  circum- 
stances, would,  I  think,  be  to  entail  additional  and  useless 
expense  upon  all  parties  concerned. 

My  reasons  for  coming  to  the  conclusion,  that  a  new  trial 
must  of  necessity  have  such  a  result,  are  as  follows :  as  I 
have  already  stated,  it  has  been  urged  on  behalf  of  the  de- 
fendants, the  District  Company,  that  the  contract  of  car- 
30  Eng.  Rep.  94 
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riage,  havin<?  been  created  by  the  issuing  and  taking  of  a 
return  ticket  at  the  South  Western  Company's  station  at 
ltU'him>nd,  must  be  regarded  as  a  contract  between  the  last 
nvniind  company  and  the  plaintiff,  and  not  as  a  contract 
1B4]  *for  a  breach  of  which  the  District  Company  could 
be  held  liable. 

I  by  no  means  intend  to  express  any  dissent  from  the  sng-  . 
gestion  so  made  of  a  liability  on  the  part  of  the  South 
Western  Company  in  respect  of  the  breach  of  the  contract 
of  (carriage  ;  it  may  well  be  that  such  a  liability  may  coexist 
witli  a  liability  on  the  part  of  the  District  Company  in  re- 
spect of  the  negligence  alleged  against  them  ;  we  know  not, 
and  have  no  private  means  of  ascertaining,,  what  the  South 
AVestern  Company  might  urge  by  way  of  answer  to  any  such 
suggested  liability  on  their  part ;  nor  again  do  I  deem  it 
necessary  to  the  decision  of  this  case  to  express  any  decided 
opinion  as  to  whether,  under  all  the  circumstances  of.  this 
cHse,  a  contract  of  carriage,  in  the  ordinary  acceptation  of 
the  term,  was  created  between  the  District  Company  and  the 
plaintiff,  though  the  strong  inclination  of  my  opinion  is  in 
favor  o[  the  view  that  such  a  contract  was  created ;  it  ap- 
pears to  me  suflScient  to  say  that,  apart  from  and  irrespective 
of  any  such  questions  as  those  to  which  I  have  just  referred, 
a  duty  or  obligation  was  imposed  upon  the  District  Com- 
pany, when  they  accepted  the  plaintiff  as  a  passenger  by 
their  train,  not  only  to  carry  him  safely  to  the  station  where 
lie  was  to  alight,  but  to  provide  safe  means  for  his  alighting 
ulieii  he  arrived  at  that  station.  The  train  by  which  the 
plaintiif  travelled  was  in  every  sense  their  own  ;  the  locomo- 
tive and  carriages  belonged  to  them,  the  drivers,  guards,  and 
otb*?r  servants  in  charge  of  it,  w^ere  in  their  employment  and 
in  their  pay;  the  line  over  which  it  ran  was  in  part  their 
own,  and  over  the  other  part  they  had  running  powers,  and 
in  respect  of  that  portion  of  the  line,  over  which  they  had 
and  were  exercising  running  powers,  they  had  the  same  da- 
ties  and  were  under  the  same  obligations  relatively  to  their 
passengers  and  to  the  public  generally,  as  they  had  and 
were  under  in  respect  of  the  portion  of  the  line  which  was 
tlieir  own.  The  plaintiflf  was  admittedly  properly  travelling 
by  their  line ;  he  had,  in  the  sense  in  which  the  word  is  ordi- 
narily used,  been  invited  to  travel  by  it.  The  ticket,  pur- 
porting to  give  him  the  right  to  travel  by  it,  and  bv  virtue 
*jf  vvljicfi  he  did  in  fact  travel  by  it,  had  been  issued  to  and 
paid  for  by  him,  with  their  full  consent  and  concurrence, 
^^  *i^iher  such  issue  created  a  contract  of  carriage  binding  on 

"TJ    and  *to  be  performed  by  them  or  not ;  and,  on  arriv- 
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ing  at  Richmond,  the  plaintiff  was  invited  by  the  defendants 
(''  required"  would  perhaps  be  the  mor^  correct  expression) 
to  alight. 

Now  whether  the  defendants  were  or  were  not  entitled  to 
any  share  or  interest  in  the  price  paid  by  the  plaintiff  for  his 
ticket,  appears  to  me  to  be  a  matter  of  no  importance,  as 
regards  tlie  obligation  which  they  took  upon  themselves 
when  they  invited  and  received  him  as  a  passenger  by  their 
train,  to  carry  him  safely  to  his  journey's  end,  and  to  cause 
him  no  injury  by  the  way  by  wilful  or  careless  acts  or  omis- 
sion ;  but  even  if  the  element  of  pecuniary  interest  were 
necessary  to  impose  the  obligation  I  have  referred  to,  sucli 
element  existed,  inasmuch  as  the  District  Company  had  a 
direct  pecuniary  interest,  small  perhaps,  but  nevertheless 
substantial,  in  the  price  paid  by  the  plaintiff  for  his  ticket, 
as  well  as  in  the  price  paid  for  every  other  ticket  issued  by 
the  South  Western  Company  under  similar  circumstances. 

Such,  then,  being  the  duty  or  obligation  imposed  upon 
the  defendants,  there  cannot,  I  think,  be  any  question  or 
doubt  as  to  their  having  failed  to  discharge  it.  That  the 
arrangements  for  the  alighting  of  the  plaintiff  at  the  Rich- 
mond station  were  of  an  insufficient  and  improper  character 
cannot  now  be  questioned,  and  it  is,  in  my  opinion,  immate- 
rial whether  the  platform  was  improperly  constructed  rela- 
tively to  the  carriage,  or  the  carriage  improperly  constructed 
relatively  to  the  platform ;  the  latter  is  perhaps  the  more 
correct  view,  for  though  .a  footboard  of  only  an  inch  and  a 
half  in  width  may  occasion  no  danger  or  inconvenience,  but, 
on  the  contrary,  may  be  both  safe  and  convenient,  when  the 
carriage  is  stopping  at  a  platform  differing  but  little  in  level 
from  that  of  the  floor  of  the  carriage,  and  when  the  foot- 
board serves  only  to  stop  a  gap  between  the  carriage  and 
the  platform,  as  is  the  case  at  the  stations  on  the  District 
Company's  own  lines,  it  manifestly  must  become  a  source 
not  only  of  inconvenience,  but  of  possible  if  not  probable 
danger,  when  the  level  of  the  platform  is  upwards  of 
two  feet  below  that  of  the  carriage,  as  was  the  case  at  the 
Richmond  station  on  the  occasion  of  the  accident  to  the 
plaintiff,  I  should  not  have  adverted  to  this  subject  had  it 
not  been  suggested 4n  argument  that  the  accident  was  occa- 
sioned to  the  plaintiff,  not  by  reason  of  any  improper  con- 
struction of  tne  ^carriage,  in  which  the  plaintiff  [166 
travelled,  but  by  reason  of  the  improper  construction  of  the 
platform,  and  that  the  construction  and  maintenance  of  the 
platform  was  under  the  sole  control  of  the  South  Western 
Company  ;  but  admitting  the  fact  to  be  so,  as  it  possibly  is, 
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it  was  the  duty  of  the  defendants  either  to  adapt  the  foot- 
board or  step  of  their  carriage  to  the  platform  it  would  have 
to  approach,  or  to  arrange  for  an  alteration  being  made  in 
the  platform  itself.  To  carry  their  passengers  in  carriages 
whicii  were  in  any  respect  or  for  any  purpose  dangerous 
was,  in  my  opinion,  a  misfeasance  rather  than  a  nonfea- 
sance. 

I  regret  to  have  to  add  that  in  my  opinion  negligence  is 
too  mild  a  term  to  apply  to  the  carelessness  of  which  the 
defendants  have  been  guilty,  for  it  appears  from  the  corre- 
spondence that  has  been  put  in  evidence,  that  they  were 
warned,  I  believe  before  they  commenced  to  run  trains  to  the 
platform  in  question,  but  at  any  rate  before  the  accident 
occurred,  that  their  carriages  w^ere  not  adapted  for  the  safe 
descent  of  passengers  at  the  Richmond  statron,  and  that, 
should  they  persist  in  running  carriages  so  constructed,  an 
acci(lent  would  almost  inevitably  occur ;  the  last  of  these 
warnings  was  apparently  given  two  days  only  before  the 
accident  occurred. 

For  the  reasons  which  I  have  assigned,  I  am  of  opinion 
that  the  defendants  have  entirely  failed  to  make  out  a  case 
for  having  judgment  entered  for  them  in  the  action ;  and 
tliat,  having  regard  to  all  the  circumstances  of  the  case,  a 
new  trial  o.ught  not  to  be  directed. 

Thesiger,  L.J.:  I  agree  that  this  appeal  should  be  dis- 
missed. If  the  right  of  the  plaintiff  to  maintain  his  judg- 
ment depended  solely  on  his  establishing  a  contractual  • 
relation  between. him  and  the  defendants,  I  should  not  dis- 
sent from  the  view  that  such  relation  has  been  proved.  The 
affidavit  of  Mr.  Forbes  is  not  in  itself  inconsistent  with  the 
notion  that  the  London  and  South  Western  Railway  Com- 
pany, in  issuing  tickets  at  their  Richmond  station  for  sta- 
tions on  the  defendants'  line,  so  issue  them  as  agents  for  or 
as  partners  with  the  defendants.  The  notion,  too,  receives 
sanction  from  the  decision  in  Oill  v.  Manchester^  d-c,  Ry, 
167]  C'o-  (*)•  *There  the  contract  of  carriage  purported  to 
be  made  with  the  Great  Northern  Railway  Company,  but 
the  animal  which  was  the  subject  of  the  contract  was  to  be 
conveyed  upon  the  defendants'  line,  and  there  were  traffic 
arrangements  between  the  two  companitf^  under  which  their 
rolling  stock  was  treated  as  one  stock,  their  traffic  was  inter- 
changed, and  the  receipts  from  through  traffic  were  divided 
by  mileage.  It  was  held,  that  by  virtue  of  those  arrange- 
ments the  Great  Northern  Railway  Company,  whether  as 
partners  with  the  defendants  or  otherwise,  became  the  agents 

(»)  Law  Rep.,  8  Q.  B.,  18C;  5  Eug.  R.,  187. 
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of  the  latter  to  make  the  contract  of  carriage  with  the  plain- 
tiff. In  the  present  case,  under  the  traffic  arrangements  be- 
,  tween  the  two  railway  companies,  the  defendants  supply 
the  rolling  stock  and  carry  in  the  exercise  of  their  running 
powers  the  whole  of  the  through  traffic,  taking  a  mileage 
proportion  of  the  receipts  from  such  traffic,  with  an  allow- 
ance for  working  expenses.  It  is  admitted  that  traffic  be- 
tween Richmond  and  the  defendants'  station  at  Hammer- 
smitli  constitutes  through  traffic,  and  it  may  therefore  be 
urged  with  force  that  in  booking  such  through  traffic 
at  Richtnond  the  London  and  South  Western  Railway 
contract,  either  as  agents  for  the  defendants,  or  for  the 
defendants  jointly  with  themselves.  This  view  is  further 
strengthened  by  the  form  of  the  ticket  issued  at  JLichmond 
to  passengers  travelling  from  Richmond  on  to  the  Metropoli- 
tan District  line,  when  contrasted  with  that  issued  to  pas- 
sengers travelling  elsewhere,  and  by  what  is  written  over  the 
booKing  office ;  and  although  I  am  by  no  means  prepared  to 
hold  tliat  under  traffic  arrangements  similar  to  those  which 
exist  between  the  two  companies,  it  is  not  open  to  a  company 
in  the  position  of  the  London  and  South  Western  Railway 
Company  to  make  the  contracts  of  carriage  in  such  a  way 
as  to  make  itself  exclusively  liable  upon  them,  or  to  deny 
that  in  most  cases  it  must  be  a  question  for  the  jury  whose 
the  particular  contract  may  be^  1  think  that,  under  the  pe- 
culiar circumstances  of  the  present  case  and  upon  the  mate- 
rials before  us,  the  court  would  not  be  justified  in  disturbing 
the  judgment  for  the  plaintiff  and  sending  that  question 
down  for  trial. 

But  it  is  not  necessary  for  us  to  rest  our  judgment  upon 
any  contractual  relation  between  the  plaintiff  and  the  defend- 
ants, for  I  am  of  opinion  that  it  has  been  rightly  contended 
for  him  that  *even  assuming  the  contract  of  carriage  [168 
from  and  to  Richmond  and  Hamnjersmith  to  have  been  made 
between  him  and  the  London  and  South  Western  Railway 
Company  exclusively,  the  defendants  are  still  liable  in  re- 
spect of  the  wrongful  act  which  led  to  the  plaintiff's  injuries, 
by  virtue  of  their  actual  reception  of  him  in  their  carriage 
on  his  return  journey  from  Hammersmith  to  Richmond. 
In  arriving  at  a  conclusion  upon  the  validity  or  invalidity 
of  this  contention,  it  is  necessary  to  premise  the  following 
facts.  First,  the  accident  to  the  plaintiff  occurred  as  he  was 
alighting  from  the  carriage  in  which  he  rode  on  to  the  platform 
of  Richmond  station;    secondly,  the  station,  including  the 

Slatform,  is  the  station  of  the  London  and  South  Western 
Railway  Company,  but  which  the  defendants  have  a  right 
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to  use  in  the  exercise  of  their  running  powers  ;  thirdly,  the 
accident  was  due  to  what  may  be  termed  equally  a  defect  in 
the  construction  of  the  defendants'  carriage  relatively  to  the 
construction  of  the  platform,  and  a  defect  in  the  construction 
of  the  platform  relatively  to  the  construction  of  the  carriage ; 
but  as  at  the  trial  the  contract  of  carriage  was  treated  by  the 
Lord  Chief  Justice  as  a  contract  with  the  defendants,  it  was 
quite  immaterial  in.which  way  the  defect  was  viewed,  and  he 
accordingly  put  to  the  jury  only  the  question  whether  there 
was  negligence  in  the  construction  of  the  platform  relatively 
to  the  construction  of  the  carriage  leading  to  the  accident, 
and  whether  there  was  contributary  negligence  on  the  part 
of  the  plaintiff;  and,  fourthly,  the  finding  of  the  jury  in 
favor  of  the  plaintiff,  so  far  as  those  questions  are  concerned, 
is  not  now  impugned.  Starting  with  these  premises  of  fact, 
there  are  certain  admitted  propositions  of  law  to  be  born^  in 
mind.  First,  a  railway  company  issuing  a  ticket  to  a  pas- 
senger for  a  journey  partly  on  the  company's  own  line  and 
partly  on  the  line  of  another  company  may  be,  and  pre- 
sumably is,  responsible  for  the  safety  of  the  passenger  on 
his  whole  journey,  and  is  liable  to  compensate  him  for  inju- 
ries caused  to  him  by  the  negligence  oi  railway  servants  or 
defective  construction  of  carriages  or  stations,  to  whichever 
company  they  belong  :  Oreat  Western  Ry.  Co.  v.  Blake  {^)\ 
Thomas  v.  Rhymney  Ry.  Co.  (').  Secondl}%  a  railway  com- 
pany may  under  certain  circumstances  be  subject,  in  favor 
169]  of  a  passenger  upon  such  a  *journey  as  last  men- 
tioned, to  similar  responsibilities,  although  as  between  the 
company  and  the  individual  passenger  there  may  have  been 
no  contract;  as,  for  instance,  in  the  case  of  a  servant  travel- 
ling with  his  master  upon  a  ticket  taken  by  the  latter.  Mar- 
shall  V.  rbrA,  Newcastle  and  Berwick  Ry.  Co.  (*) ;  or  of  a 
child  of  tender  years  travelling  upon  a  ticket  taken  by  its 
parent,  and  even  in  the  case  of  a  child  above  the  age  within 
which  the  company  holds  itself  out  as  willing  to  carry  chil- 
dren gratis,  but  taken  by  the  mother  without  a  ticket :  Aiis- 
tin  V.  Oreat  Western  Ry.  Co.  (*).  The  ground  upon  which 
these  further  responsibilities  of  railway  companies  are  rested 
is  either  that  stated  by  Lord  Blackburn,  then  Blackburn,  J., 
in  the  last  cited  case,  p.  446,  where  he  says:  "  I  think  that 
what  was  said  in  the  case  of  Marshall  v.  Tork^  Newcastle 
and  Berwick  Ry.  Co.  (*)  was  quite  correct.  It  was  there  laid 
down  that  the  right  which  a  passenger  by  railway  has  to  be 

0)  7  H.  <fe  N.,  987,  at  p.  991.  (»)  11  C.  B.,  655. 

(«)  Law  Rep.,  6  Q.  B.,  226,  in  Ex.  Ch.,        (*)  Law  Rep.,  2  Q.  B.,  442. 
6  Q.  B.,  266. 
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carried  safely  does  not  depend  on  his  having  made  a  con- 
tract, but  that  the  fact  of  his  being  a  passenger  casts  a  duty 
on  the  company  to  carry  him  safely  ;"  or  it  is  that  to  whicii 
Lush  and  Shee,  JJ.,  in  the  same  case  inclined,  namely,  a 
contract,  although  not  a  contract' with  the  individual  injured 
and  suing.  Whichever  ground  be  taken,  the  responsibilities 
are  not  directly  founded  upon  contract.  But,  thirdly,  the 
responsibilities  of  a  railway  company  or  any  other  carrier 
inay  be  carried  still  a  step  further.  There  are  cases  in  which 
a  carrier  may  be  liable  for  injuries  received  by  a  passenger 
when  carried  by  him,  althougn  no  contract  for  carriage  may 
exist  between  the  carrier  and  the  passenger  or  any  person 
contracting  directly  for  his  carriage  ;  in  DalyeU  v.  Tyrer  (*) 
the  plaintiff  had  made  a  contract  with  a  public  ferryman 
under  which  the  latter  was  bound  to  carry  him  daily  for  a 
certain  period  :  the  ferryman  being  unable,  upon  a  particu- 
lar day,  to  work  the  ferry,  hired  a  boat  and  crew  for  the 
purpose,  and  an  accident  having  occurred  to  the  plaintiflE 
through  the  mismanagement  by  the  crew  of  a  rope,  the 
owner  of  the  boajt  and  crew  was  held  liable  to  him.  So, 
again,  a  case  of  Reynolds  v.  North  Eastern  Ry.  Co.  (')  de- 
cided that  where  a  passenger  took  a  ticket  of  Company  A.  ' 
for  a  journey  *over  the  lines  of  Companies  A.,  B.,  [170 
and  C,  and  a  collision  having  occurred  on  the  B.  railway 
by  reason  of  the  train  in  which  the  plaintiflE  was,  running 
into  trucks  negligently  left  on  the  line,  the  B.  Company  were 
liable  to  the  plain  tiflf  in  an  action  of  negligence. 

These  propositions  of  law  have  not  been  disputed  by  the 
Solicitor- General  in  his  arguments  for  the  defendants  in  the 
present  case,  and  he  admits  that  for  certain  acts  which  he 
denominates  misfeasances  or  tortious  acts,  the  defendants 
might  have  become  liable  to  the  plaintiff,  carried  as  he  was 
in  fact  by  them,  but  he  denies  tnat  they  incurred  any  lia- 
bility in  respect  of  the  defect  which  led  to  the  plaintiff's 
accident,  whether  it  be  treated  as  a  defect  of  carriage  or 
of  platform.  He  attempts  to  draw  a  line  in  a  case  like  the 
present  between  the  commission  of  an  act,  which  is  in  itself 
.  wrongful,  and  the  omission  of  some  act  to  which  the  com- 
pany would  admittedly  be  bound  if  the  passenger  were 
carried  by  them  under  a  contract.  It  is,  however,  very 
diflSicult  to  see  how  such  a  line  can  be  reasonably  drawn. 
Suppose  the  carriage  in  which  the  plaintiff  rode  had  been 
allowed  by  the  neglect  of  the  defendants  to  be  in  an  insecure 
and  dangerous  condition  and  an  accident  had  thereby  oc- 
curred to  him  ;  why  should  the  defendants  be  the  less  liable 

Q)  28  L.  J.  (Q.B.),  62.        («)  Mentioned  in  Roscoe's  Nisi  Prius,  14th  ed.,  p.  591. 
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to  him  than  if  their  porter  had,  as  the  train  was  leaving 
Hammersmith  station,  negligently  shut  the"  carriage  door 
upon  the  plaintiff's  ^fingers,  in  which  case  the  Solicitor-Gen- 
eral admits  the  defendants  would  be  liable  1  Why  again, 
on  the  other  hand,  if  there  is  any  duty  on  the  part  of  the 
defendants  towards  the  plaintiff  in  respect  of  the  security  of 
the  carriage  in  which  he  rides,  should  there  not  be  a  duty 
also  in  respect  of  the  safety  of  the  place  at  which  he  is  called 
upon  to  alight?  I  think  that  the  true  principle  in  such  a  case 
as  the  present  is  that  the  company,  so  far  as  concerns  its 
own  line,  in  which  term  I  include  a  line  over  which  running 
powers  are  exercised,  and  its  own  acts  and  omissions,  is  un- 
der the  same  obligations  in  reference  to  the  security  of  the 
passenger,  as  it  would  have  been  if  it  had  directly  contracted 
with  him.  This  principle  is  a  reasonable  one,  for  underlying 
it  is  the  fact  that  more  or  less  directly  or  indirectly  the  carry- 
ing company  derives  a  benefit  from  its  carriage  of  the  pas- 
senger, and  should  therefore  come  under  some  corresponding 
obligation  towards  him,  and  what  more  appropriate  obliga- 
171]  tioii  <5an  there  be  than  the  ordinary  *one  undertaken 
by  railway  companies  towards  their  passengers,  namely,  that 
or  taking  due  and  reasonable  care  for  their  safety  i 

I  am  of  opinion  then  that  the*  duty  of  the  defendants 
towards  the  plaintiff  was  such  as  I  have  described,  and,  in- 
asmuch as  upon  the  verdict  of  the  jury  it  must  be  taken 
that  the  defendants  failed  to  fulfil  their  duty,  it  follows  that 
the  judgment  of  the  court  below  in  favor  of  the  plaintiff 
was  right  and  should  be  affirmed. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Faithfull  &  Owen. 
Solicitors  for  defendants  :  Baxters  &  Co. 


See  arUet  p.  550  note,  and  Foulkes  9.  Metropolitan,  etc.,  ante,  p.  536. 


[6  Common  Pleas  Division,  171.] 
March  1, 1880. 

Wagstaff  and  Others  v.  Anderson  and  Others. 

Ship — Chjarterparly — Contract  to  carry — Sale  of  Goods  by  Master  of  Skip. 

On  the  24th  of  June  the  defendants,  who  were  shipbrokers,  wrote  to  the  plaintiflTs, 
offering  them  "room"  in  a  ship  called  F.  K.  Duinas  for  certain  cement  and  stone 
from  London  to  Callao.  On  the  25th  of  Juno  the  defendants  chartered  the  ship  for 
the  voyage,  the  charterparty  providing,  inter  alia,  that  the  whole  ship  should  be  at 
the  disposal  of  the  charterers,  except  the  space  necessary  for  the  crew  and  stores ; 
that  the  master  and  owners  should  give  the  same  attention  to  the  cargo,  and  in  every 
respect  be  responsible  to  all  whom  it  might  concern,  as  if  the  ship  were  loaded  at 
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her  berth  by  and  for  the  owners  independently  of  the  charter;  that  the  roaster  was 
to  siijn  bills  of  lading  at  any  rate  of  freight  the  charterers  might  require  without 
prejudice  to  the  charterparty ;  and  that  the  charterers*  responsibility,  except  for 
freight,  should  cease  on  the  vessel  being  loaded.  On  the  26th  of  June  an  agreement 
was  made  between  the  defendants,  acting  for  the  owners  of  the  F.  K.  Dumas,  and 
tlie  plaintiffs,  that  the  former  should  receive  on  board  cement  and  stone  at  certain 
freight  from  Loudon  to  Oallao,  and  sail  on  a  certain  day  :  freight  to  be  paid  one  half 
on  signing  bills  of  lading,  and  the  remainder  on  final  discharge  at  Callao. 

The  cement  and  stone  were  shipped,  the  half  freight  paid,  and  the  master  signed 
bills  of  lading  making  the  remainder  payable  at  Callao.  On  her  voyage  the  ship, 
being  damaged  by  bad  weather,  put  into  an  itermediate  port,  where  the  vessel  was 
condemned.  The  master,  being  unable  to  forward  the  plaintiffs*  goods  to  their  des- 
tination, sold  them.  In  an  action  against  the  defendants  for  their  value,  the  jury 
found  that  the  sale  was  not  justified : 

Held,  aihrmiug  the  judgment  of  Denman,  J.,  that  on  the  constructioaof  the  above 
documents  there  was  no  contract  between  the  plaintiffs  and  the  defendants  for  tlie 
carriage  of  the  goods  from  London  to  Callao. 

Appeal  from  the  judgment  of  Denman,  J.,  in  favor  of 
the  defendants  C). 

*Action  to  recover  damages  for  the  non-delivery  [172 
and  wrongful  sale,  and  also  for  the  conversion  of  certain 
railway  materials  shipped  by  the  plaintiffs  on  board  the 
Francis  K.  Dumas  to  be  carried  from  London  to  Callao. 

At  the  trial  before  Denman,  J.,  at  the  Hilary  Sittings, 
1879,  in  London,  the  following  facts  were  proved  :  the  plain- 
tiffs, being  desirous  of  shipping  certain  stone  and  cement 
for  Callao,  by  their  brokers,  Smith,  Sundries  &  Co.,  entered 
into  negotiations  with  the  (ief^Jidants  Moss  &  Mitthell,  who 
were  ship  brokers  at  London,  and  on  the  24th  of  June,  1872, 
received  from  them  a  letter  as  follows:  ''We  now  beg  to 
offer  you  room  in  the  ship  F.  K.  Dumas,  hence  to  Callao, 
for  760  tons  of  cement  at  30^.  per  ton  and  6  per  cent.,  250 
tons  of  stone  at  30^.  and  6  per  cent.  The  latter  not  to  ex- 
ceed two  tons  in  each  block.  The  ship  to  receive  cargo 
on  or  about  the  25th  of  July,  and  to  sail  on  or  about  the 
25th  of  August  next."  The  offer  was  accepted,  and  on  the 
26th  of  June,  1872,  an  agreement  was  entered  into  as  follows : 
*'It  is  this  day  mutually  agreed  between  Moss  &  Mitchell 
acting  for  owners  of  the  Francis  K.  Dumas,  and  Thomas  Bras- 
sey.&Co.  (the  plaintiffs),  that  the  former  shall  receive  on 
board  in  the  London  Docks  1,000  tons  of  cement  in  casks  ^'^/o,. 
stone  in  blocks  (the  latter  limited  to  250  tons,  and  no  piece 
to  exceed  two  tons  weight),  at  the  rate  of  30^.  per  ton  of 
20  cwt.,  with  5  per  cent,  primage  thereon  freight  from 
London  to  Callao.  The  ship  to  receive  the  cement  on  the 
25th  of  July,  and  to  sail  on  the  25th  of  August.  The  barges 
as  they  come  alongside  shall  be  immediately  discharged, 
say  within  the  usual  seventy-two  hours,  or  Moss  &  Mitchell 

Q)  4  C.  P.  D.,  283 ;  80  Eng.  R.,  560. 

30  Eng.  Eep,  95 
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undertake  to  pay  demurrage  on  barges.  The  cargo  to  be 
received  at  Callao  as  customary;  freight  to  be  paid  aa  fol- 
lows— say  one  half  on  signing  bills  of  lading  less  two  months 
discount  at  5  per  cent,  per  annum,  and  the  remainder  oa 
final  discharge  at  Callao.  Brassey  &  Co.  to  have  the  option 
of  shipping  two  boats  not  exceeding  two  tons  each.  Penalty 
for  non-performance  of  this  agreement  £1,500." 

On  the  25th  of  June,  1872,  the  defendants  Anderson  &  Co.  * 
had  effected  a  charter  of  the  ship  F.  K.  Dumas,  in  which 
the  defendants  Moss  &  Mitchell  were  joint  adventurers.  The 
material  parts  of  the  charterparty  provided  as  follows :  *'  It 
173]  was  agreed  between  *the  master  on  the  part  of  the 
owners  of  the  ship  F.  K.  Dumas  and  Anderson  &  Co.  (the 
defendants),  that  the  ship  should  perform  a  voyage  from 
London  to  Callao  ;  that  she  should  receive  on  board  at  such 
loading  berth  as  the  charterers  might  appoint  all  such  law- 
ful goods  as  might  be  required  ;  that  the  whole  ship  should 
be  at  the  disposal  of  the  charterers  for  the  conveyance  of 
goods,  except  the  space  necessary  for  the  crew  and  stores; 
that  the  master  and  owners  should  give  the  same  attention 
to  the  cargo,  and  in  every  respect  remain  responsible  to  all 
whom  it  might  concern,  as  if  the  ship  were  loaded  at  her 
berth  by  and  for  the  owners  independently  of  the  charterers ; 
that  the  niaster  was  to  sign  bills  of  lading  at  any  rate  of 
freight  the  charterers  might  require  without  prejudice  ;  that 
the  ship  should  be  addressed  to  the  charterers'  nominees  at 
the  port  of  discharge ;  that  the  ship,  being  loaded,  should 
proceed  to  Callao,  and  deliver  the  cargo  agreeably  to  bills 
of  lading  in  the  usual  and  customary  manner,  the  act  of  God, 
&c.,  excepted  ;  the  total  freight  for  the  use  and  hire  of  the 
ship,  £2,500,  to  paid  as. follows,  against  captain's  order, 
viz.,  by  charterers'  acceptances  payable  at  ninety  days  from 
the  ship's  final  sailing  from  Gravesend,  or  in  cash  at  £5  per 
cent,  discount  at  captain's  option.  But  the  owners  to  accept 
in  satisfaction  of  freight  all  bills  of  lading  bearing  freight 
payable  abroad,  not  exceeding  one-third  of  the  amount  of 
the  charter.  The  charterers'  liability,  except  for  freight,  to 
cease  on  the  vessel  being  loaded." 

The  plaintiffs  shipped  on  board  the  F.  K.  Dumas  750  tons 
of  cement  and  260  tons  of  stone,  two  boats,  and  a  bundle  of 
oars,  for  which  the  master  signed  bills  of  lading  "  to  be  de- 
livered at  Callao  unto  order  or  their  assigns  on  paying  freight 
of  the  goods  £786  lis,  6d:." 

The  half  freight,  minus  5  per  cent,  discount,  amounting 
to  £780  6s,  Id.  was  paid  by  the  plaintiffs  to  the  defendants, 
leaving  the  bill  of  lading  freight  to  be  paid  at  Callao. 
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The  vessel,  in  prosecuting  her  voyage,  was  compelled  to 
put  in  a.t  Monte  Video,  where  she  was  condemned,  and  the 
goods  shipped  by  the  plaintiffs  sold  by  the  master,  it  being 
impossible  to  forward  them  to  their  destination.  On  thest^ 
facts  the  jury,  under  direction  of  the  learned  judge,  found 
that  the  master  was  *not  justified  in  selling  the  goods,  [174 
and  assessed  the  damages  at  £1,445.  The  learnt^d  judge, 
after  further  consideration,  directed  judgment  to  be  entered 
for  the  defendants,  on  the  ground  that  the  master  in  selling 
the  goods  was  not  acting  as  the  seivant  or  agent  of  the  de- 
fendants, and  that  therefore  they  were  not  liable. 

From  this  judgment  the  plaintiffs  appealed. 

Feb.  27,  28.  W,  Williams,  Q.C.,  A.  L.  Smith,  and  Hoi- 
lams,  for  the  plaintiffs,  contended  that,  under  the  document 
of  the  26th  of  June,  the  defendants  contracted  with  them  to 
carry  the  goods  to  Callao ;  that  the  bill  of  lading  was  at 
most  evidence  of  a  contract,  and  that  it  did  not  in  any  way 
supersede  tiie  contract  of  the  26th  of  June,  but  carried  out 
its  intention,  and  operated  only  as  an  acknowledgment  that 
the  master  should  not  retain  the  goods  for  a  sum  beyond  the 
bill  of  lading  freight ;  that  the  defendants,  by  virtue  of  the 
documents  of  the  25th  and  26th  of  June,  were  the  owners  of 
the  ship  for  the  voyage,  and  the  master  must  be  deemed  to 
have  been  their  agent ;  the  defendants,  therefore,  having 
contracted  to  carry  the  goods  to  Callao,  as  an  incident  of 
the  contract  had  undertaken  to  take  care  of  the  goodb  on 
tlie  voyage,  perils  of  the  sea  only  excepted  ;  that  if  the  ves- 
sel became  unable  to  prosecute  her  voyage,  the  obligation  to 
take  care  of  them  did  not  cease  ;  the  master  was  bound  not 
to  sacrifice  the  goods  intrusted  to  him ;  they  were  not  of 
a  perishable  nature,  and  there  was  no  necessity  to  have  sold 
them ;  and  he  being  the  defendants'  agent,  the  defendants 
were  liable. 

March  1.  Bult,  Q.C.,  Cohen,  Q.C.,  and  J,  C.  Mathew,  for 
the  defendants,  contended  that,  on  the  true  construction  of 
the  documents  of  the  25th  and  26th  of  June,  the  contract  to 
carry  was  with  the  shipowners,  and  that  the  contract  of  the 
26th  of  June  was  made  by  the  defendants,  not  on  behalf  of 
themselves,  but  for  the  shipowners— at  all  events  the  con- 
tract was  at  an  end  when  the  goods  were  received  on  board 
the  ship ;  that  the  master  was  the  servant  and  agent,  not  of 
the  defendants,  but  of  the  shipowners. 

The  cases  cited  were  those  mentioned  iq  the  judgment  of 
the  court. 
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Bramwkll,  L.J.:  I  am  of  opinion  tbat  the  judgment  of 
175]  *Denman,  J.,  ought  to  be  affirmed.  The  first  ground 
on  which  it  must  be  affirmed  is  one  which  has  scarcely  been 
mentioned,  but  which  has  occurred,  to  me.  The  document 
of  the  26th  of  June,  1872,  is  on  the  face  of  it  an  agreement 
by  Moss  &  Mitchell,  acting  not  on  behalf  of  themselves  but 
''acting  for  the  owners  of  the  F.  K.  Dumas."  In  some  cases 
it  has  been  held  that  the  description  "as  agent"  is  not  con- 
clusive against  personal  liability,  although  the  signature 
has  been  professedly  '^as  agent,"  but  I  think  that  those 
cases  cannot  be  applicable  to  one  of  this  kind.  Moss  & 
Mitchell  are  shipbrokers,  and  shipbrokers  usually  do  not 
act  for  themselves ;  it  then  becomes  manifest  upon  the  face 
of  this  agreement  that  Moss  &  Mitchell  are  not  professing  to 
bind  themselves,  but  are  acting  for  the  owners  of  the  F.  K. 
Dumas.  I  know  th^t  the  document  contains  a  clause  that 
the  barges,  as  they  come  alongside,  shall  be  discharged  im- 
mediately within  the  usual  seventy-two  hours,  or  Moss  & 
Mitchell  undertake  to  pay  the  demurrage,  but  I  think  that 
means  Moss  &  Mitchell,  acting  as  agents,  undertake.  As 
they  are  not  principals,  the  only  action  that  could  be  main- 
tained against  them  would  be  that  they  professed  to  have 
an  authority  which  they  really  did  not  possess.  An  agent 
who  has  no  authority  to  make  contracts  cannot  be  sued  as  a 
principal.  This  is  not  one  of  those  contracts  in  which  there 
is  a  personal  consideration  ;  it  is  not  as  if  the  contract  was, 
"I  will  deliver  to  you  a  quantity  of  coals  for  my  princi- 
pal:" in  that  case  nothing  turns  upon  the  liability  of  the 
principal,  and  the  character  of  the  principal ;  but  it  is  a 
different  thing  where  the  agent  pledges  the  ship  and  the 
credit  of  the  shipowner  from  where  he  pledges  his  personal 
liability.  It  seems  to  me,  therefore,  that  the  document,  on 
the  face  of  it,  purports  not  to  bind  the  defendants  as  princi- 
pals, but  purports  to  bind  the  ship. 

It  is  said  tbat  the  defendants  are  acting  for  the  ship  and 
shipowners,  and  that  an  action  could  be  maintained  against 
them  if  it  turned  out  that  they  had  some  interest  which  might 
have  enabled  them  to  enter  into  a  contract  to  carry.  I  think 
it  is  impossible  to  hold,  on  the  face  of  this  agreement,  that 
they  in  any  sense  undertook  that  they  would  carry. 

If,  however,  even  that  difficulty  were  got  over  by  the 
plaintiffs,  the  defendants,  at  all  events,  are  entitled  to  say, 
176J  '*What  have  we  ^undertaken  to  do  that  we  have 
failed  to  do  ?"  The  agreement  states,  "  It  is  this  day  mutu- 
ally agreed  between  Moss  &  Mitchell,  acting  for  owners  of 
the  Francis  K.  Dumas,  and  Thomas  Brassey  &  Co.  (meaning 
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thereby  the  plaintiffs),  that  the  former,"  that  is,  the  owners 
of  tlie  ship,  ''shall  receive  on  board,  in  the  London  Docks, 
1,000  tons  of  cargo,  as  a  certain  rate  of  freight,  from  London 
to  Callao."  They  haye  done  so.  "The  ship  to  receive  the 
cement,  &c.,  on  or  about  the  25th  of  July,  and  to  sail  on  or 
about  the  25th  of  August."  Then  there  is  this  stipulation,- 
"The  barges  as  they  come  alongside  shall  be  immediately 
discharged,  say  within  the  usual  seventy-two  hours,  or  Moss 
&  Mitchell  undertake  to  pay  demurrage  on  barges."  If  Moss 
&  Mitchell  had  not  had  authority  to  enter  into  that  stipula- 
tion possibly  as  to  that  the  plaintiffs  might  have  have  said, 
"You  have  no  authority  to  bind  your  principals  to  the  en- 
tirety of  this  agreement,  we  will  have  nothing  to  do  with  it, 
and  we  will  bring  an  action  against  you  for  representing  that 
you  had  authority;"  but  I  am  inclined  to  tliink  they  had 
authority  because  they  were  shipbrokers,  and  they  might 
specify  the  time  within  which  barges  should  be  unloaded. 
Further  than  that,  no  difficulty  has  arisen  in  consequence  of 
that  clause.  Then  the  agreement  goes  on,  "The  cargo  to 
be  received  at  Callao  as  customary;  freight  to  be  paid  as  fol- 
lows," and  so  forth.  Every  word  of  that  agreement  has 
been  complied  with  by  the  defendants.  I  cannot  see,  there- 
fore, that  the  plaintiffs  can  have  any  right  to  maintain  the 
action,  which  is  an  action  whereby  they  say — setting  out  in 
their  statement  of  claim  the  charterparty,  because  unless 
tliey  did  they  could  not  contend  that  this  was  a  contract  by 
the  defendants  to  carry — "The  defendants  thereupon  for  the 
purposes  of  loading  the  ship  at  freights  to  be  paid  to  them, 
and  of  making  profit  out  of  the  said  ship,  put  the  said  ship 
up  as  a  general  ship  to  convey  goods  on  the  voyage  as  afore- 
said, and  contracted  with  the  plaintiffs  amongst  other  per- 
sons as  follows,"  then  they  set  out  that  letter,  and  they  say, 
"The  said  defendants  entered  into  the  said  agreement  on 
their  own  behalf  and  for  their  own  purposes,  and  not  for  the 
shipowners  as  therein  alleged."  I  think  they  can  have  no 
possible  right  to  state  that.  But  it  is  said  on  behalf  of  the 
plaintiffs,  to  whom  is  the  freight  payable  ?  My  answer  to 
that  is  that  the  freight  is  payable  to  the  shipowners.  Then 
this  difficulty  *was  put:  supposing  the  plaintiffs,  [ITJ 
when  tile  ship  had  got  out  to  Callao,  had  refused  to  receive 
the  goods  and  pay  the  freight,  who  could  have  maintained 
an  action  against  them  ?  My  answer  to  that  is,  the  ship- 
owners could  have  maintained  the  action,  and  it  was  in- 
tended that  the  shipowners  should  maintain  the  action.  It 
is  true  that  the  freight  the  shipowners  received  would  be 
something  other  than  which  the  freighters  would  pay,  but 
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that  was  matter  of  arrangement  between  the  shipowners  and 
the  defendants,  and  although  I  do  not  like  to  invent  trustee- 
ships, I  do  not  think  that  any  necessity  foi:  that  exists  here, 
because  they  have  so  arranged  the  figures  as  far  as  this  par- 
ticular lot  is  concerned — at  least,  I  suppose  they  have — one 
•  does  not  know  the  whole  of  the  story  about  the  other  goods 
which  may  have  been  sent  out — that  the  only  persons  who 
have  any  interest  in  the  receipt  of  these  bills  of  lading  are 
the  shipowners,  so  that  there  is  no  necessity  to  invent  what 
otherwise  there  would  be  no  difficulty  in  inventing,  a  sup- 
posed trusteeship.  I  say  no  difficulty  in  inventing,  because 
if  it  should  turn  out  that  the  shipowners  received  over  the 
lump  freight,  why  then  it  would  be  a  matter  of  arrangement 
between  them  and  the  charterers,  the  defendants,  that  they 
should  pay  it  over. 

I  desire  to  say  that  I  have  not  the  slightest  misgiving  as 
to  the  propriety  of  Oolmn  v.  Newberry  {').  I  think  it  was 
rightly  decided.  I  do  not  think  that  because  a  bill  of  lading 
is  signed  by  the  captain  as  agent  for  the  ship,  a  contract  is 
made  between  the  shipowner  and  the  freighter,  the  freighter 
having  previously  arranged  with  the  charterer  that  the  char- 
terer shall  carry  his  goods.  I  think  that  the  remedy  of* the 
freighter  would  be  against  the  charterer  withwhom  he  made 
the  contract  of  affreightment,  and  that  he  would  not  get  an 
additional  remedy  because  he  had  taken  a  bill  of  lading  from 
the  shipowner.  It  is  sometimes  said  a  bill  of  lading  con- 
tains a  contract.  Such  is  the  language  of  the  act  of  Parlia- 
ment, 18  &  19  Vict.  c.  Ill,  and  in  many  instances  it  is 
accurate  enough,  but  to  say  that  it  is  a  contract  super- 
seding, adding  to,  or  varying  the  former  contract  under  the 
charterparty,  is  a  proposition  of  law  to  which  I  never  can 
consent. 

I  am  by  no  means  clear  that  if  this  contract  to  carry  had 
178]  been  *between  the  charterers  and  the  plaintiflfs,  the 
charterers  would  have  been  liable  for  the  misfeasance  of  the 
captain,  although  acting  within  the  scope  of  his  authority, 
in  such  a  way  that  the  owners  would  have  been  bound.  "  I 
express  no  opinion  on  the  subject.  It  might  be  that  the 
owner,  as  was  held  in  Ewhank  v.  NitUing  ('),  is  liable  to 
the  shipper,  but  it  may  be  also  that  he  would  be  liable  to  the 
charterer,  tlie  charterer  being  bound,  in  the  interest  of  those 
with  whom  he  had  entered  into  some  contract  of  aflfreight- 
ment,  to  seek  his  remedy  against  the  owner  or  captain,  or 
both,  and  then  to  account  to  those  with  whom  he  had  en- 
tered into  some  contract,  though  not  liable  as  he  is  sought 
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to  be  made  here,  as  though  the  misfeasance  had  been  his  or 
his  agent's  act  within  the  scope  of  his  authority.  I  give  no 
opinion  upon  that  at  all.  Upon  the  other  ground  1  think 
the  judgment  should  be  affirmed. 

Baggallay,  L.  J.:  I  agree  in  thinking  that  the  judgment 
of  Denman,  J.,  should  be  affirmed. 

The  first  question  is,  what  were  the  relations  between  the 
plaintiffs  and  the  defendants?  The  answer  to  that  question 
depends  upon  what  is  the  construction  which  ought  to  be- 
put  upon  the  agreement  of  the  26th  of  June,  1872.  That 
agreement  taken  by  itself  appears  to  me  to  be  nothing  more 
than  an' agreement  entered  into  by  the- loading  brokers  on 
behalf  of  the  owners  of  the  ship,  whoever  those  owners  may 
be,  and,  so  far  as  there  was  any  contract  entered  into  by  the 
defendants  as  regards  their  own  acts,  I  think  that  that  con- 
tract is  limited  in  the  manner  expressed  by  Denman,  J.,  in 
the  court  below.  He. said:  "It  appears  to  me  that  it  (the 
document  of  the  26rthi  of  June)  merely  amounts  to  a  contract 
that  the  owners  of  the  ship  shall  receive  the  goods  on  board 
and  enter  into  contracts  by  bills  of  lading  to  carry  them  at 
certain  rates  of  freight ;  and  that  the  ship  shall  sail  on  Or 
about  a  certain  day  named  ;  and  that  the  defendants  will 
pay  certain  demurrage  if  the  barges  are  delayed"  (*). 

If  there  is  any  latent  ambiguity  arising  out  of  the  terms  in 
which  the  contract  is  expressed,  I  think,  directly  we  look  at 
the  letter  of  the  24th  of  June,  which  preceded  tnat  contract, 
we  have  the  strongest  evidence  that  the  contract  was  only 
intended  to  be  *a  broker's  contract,  for  it  was  on  one  [179 
of  the  printed  forms  used  by  the  shipbrokers,  and  was  ad- 
dr(?ssea  to  the  brokers  of  the  shipper,  and  merely  amounted 
to  an  offer  of  room  for  a  certain  amount  of  tonnage  at  a  cer- 
tain freight.  If  that  is  the  true  construction  of  the  contract, 
what  rights  have  the  plaintiffs  in  respect  of  it  if  there  has 
been  any  breach  ?  If  the  contract  was  not  authorized  by  the 
owners,  their  rights  would  simply  be  an  action  for  damages 
in  respect  of  the  misrepresentation.  It  could  in  no  respect 
liave  the  effect  of  putting  the  defendants  into  the  position  of 
owners  of  the  ship,  so  as  to  make  them  responsible  for  the 
acts  of  the  master ;  and,  as  regards  that  particular  part,  if 
it  did  amount  to  a  contract  on  the  part  of  the  defendants 
that  they  would  receive  the  goods  in  the  sense  I  have*  just 
referred  to,  it  is  not  suggested  that  they  ever  committed  a 
breach  of  any  undertaking  on  their  part. 

Then  it  is  said  on  the  part  of  the  plaintiffs,  construing 
that  as  a  contract  on  behalf  of  the  owners,  having  regard  to 
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all  the  circumstances  of  this  case,  and  to  what  had  taken 
place  between  the  shippers  and  Moss  &  Mitchell  and  Ander- 
son &  Co.,  they  had  become  quasi  owners,  that  is,  owners 
of  the  ship  for  this  particular  voyage,  and  that  therefore  the 
contract  of  the  26th  of  June,  which  was  a  contract  entered 
into  by  them  on  behalf  of  the  owners,  was  a  contract  entered 
into  on  their  own  behalf,  and  in  respect  of  which  they  are 
liable.  I  think  that  the  terms  of  the  charterparty  entirely 
negative  any  such  idea.  The  effect  of  the  charterparty  is, 
that  the  shipowners  accept  from  the  brokers  a  lump  sum  of 
£2,500  in  respect  of  the  freight  which  was  to  be  earned  upon 
this  particular  voyage,  leaving  the  shipbrokers  to  make  a 
profit  or  sustain  a  loss  according  to  the  actual  return  which 
should  be  made,  and  in  every  other  respect  leaving  the  own- 
ers and  the  master  of  the  ship  to  act  as  if  there  had  been  no 
arrangement  come  to. 

It  appears  to  me,  therefore,  that  the  contention  that  the 
defendants  are  to  be  considered  as  the -true  owners  of  the 
ship,  and  as  the  persons  who  are  to  be  sued  under  the  agree- 
ment of  the  26th  of  June,  1872,  riiust  fail. 

Thesigeb,  L.  J.:  I  am  also  of  opinion  that  the  judgment 
of  Denman,  J.,  must  be  affirmed. 

The  plaintiffs  contend  that  the  defendants  are  responsible 
180]  for  *the  act  of  the  master  of  the  ship  in  selling  the 
goods  at  Montevideo^  on  the  grounds,  that  the  master  in 
selling  was  the  agent  o'f  the  defendants,  that  being  agent  of 
the  defendants  he  was  acting  within  the  general  scope  of  his 
authority,  and  that  consequently,  although  in  this  particu- 
lar case  the  sale  was  and  has  been  found  by  the  jury  to  be 
unjustifiable,  yet  the  defendants  are  responsible  for  the  act 
of  their  agent  upon  the  principle  laid  down  in  EvohanJc  v. 
Nutting  i^)  and  similar  cases.  This  contention  involves  sev- 
eral propositions.  The  plaintiffs  have  to  make  out  that  the 
master  was  the  agent  of  the  defendants,  and  I  am  of  opinion 
that  in  this  they  have  failed.  The  goods,  the  sale  of  which  is 
the  subject  of  dispute,  were  carried  under  a  bill  of  lading,  and 
prima  facie  the  master  in  signing  that  bill  of  lading  would 
be  acting  on  behalf  of  the  persons  who,  were  the  shipowners, 
and  the  shipowners  would  be  the  persons  responsible  for  the 
( arriage  of  the  goods,  and  for  all  things  to  which  the  agent 
would  be  able  to  bind  the  shipowners  in  connection  with  the 
goods.  But  it  is  open  to  the  plaintififs  to  negative  the  pre- 
sumption of  the  liability  of  the  shipowners  in  two  ways — 
either  by  showing  that  the  transactions  between  the  ship- 
owners and  the  defendants  were  such  as  really  put  the  de- 
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fendants  for  that  particular  voyage  in  the  position  of  the 
shipowners,  according  to  the  principles  laid  down  in  Colvin 
V.  Newbei'ry  (^\  or  that,  although  the  transactions  between 
the  shipowners  and  the  defendants  did  not  put  the  defend- 
ants in  the  position  of  shipowners,  yet  they  had  so  conducted 
themselves,  or  so  contracted  with  the  shippers  of  the  goods, 
as  to  make  tliemselves  personally  responsible. 

First,  have  the  plaintiffs  made  out  that  as  regards  the  real 
transaction  between  the  shipowners  and  the  defendants,  the 
defendants  for  the  purposes  of  this  particular  voyage  were 
put  in  the  position  of  the  shipowners?  I  think  that  they 
Lave  not.  There  are  no  doubt  expressions  in  the  charter- 
party — for  instance,  the  paragraph  which  speaks  of  the  use 
and  hire  of  the  ship,  and  the  paragraph  which  speaks  of  the 
whole  of  the  ship  being  at  the  disposal  of  the  freighters  for 
the  conveyance  of  the  goods — which  taken  by  themselves 
would  seem  to  involve  the  idea  that  the  defendants  for  the 
particular  voyage  were  to  be  put  into  the  *position  [181 
of  the  shipowners ;  but  when  the  whole  document  is  exam- 
ined it  is  apparent  that  that  was  not  the  intention  of  the 
parties.  There  is  one  clause  in  the  agreement  which  dis- 
tinctly negatives  the  idea  that  the  defendants  w^ere  to  be  put 
into  the  position  of  the  shipowners,  I  mean  the  clause  which 
provides  that  the  master  and  owners  of  the  said  ship  shall 
give  the  same  attention  to  the  crew,  and  shall  in  every  re- 
spect be  and  remain  responsible  to  all  whom  it  may  concern, 
as  if  the  said  ship  were  loaded  on  the  berth  by  and  for  the 
account  of  the  said  owners  independently  of  this  agreement, 
and  then  at  nearly  the  close  of  the  charterparty  there  is  a 
provision,  which  perhaps  taken  by  itself  would  not  neces- 
sarily negative  the  liability  of  the  defendants  as  shipowners, 
but  is  very  important  in  favor  of  the  view  of  the  defendants 
when  rea&  with  the  clause  to  which  I  have  just  referred ; 
being  the  provision,  "That  the  charterers'  responsibility 
under  this  charterparty,  except  for  freight  as  provided,  shall 
cease  on  the  vessel  being  loaded." 

What,  shortly,  is  the  meaning  of  that  document?  We 
have  in  this  case  foreign  shipowners.  They  have  their  ship 
in  the  port  of  London,  and  are  anxious  to  obtain  a  full  cargo 
for  that  ship.  They  deal  with  a  London  firm  of  shipbrokers, 
men  to  whose  responsibility  they  may  very  well  look,  and 
they  might  reasonably  argue,  "There  is  a  real  risk  if  we  put 
up  our  ship  as  a  general  ship  of  not  obtaining  a  full  cargo, 
but  if  we  can  get  a  shipbroker  of  responsibility  to  guarantee 

0)  1  C.  &  F.,  283. 

30  Eng.  Rep.  96 
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US  a  certain  lump  freight,  he  taking  the  chances  of  filling  op 
the  ship  in  such  a  way  as  to  get  a  freight  beyond  that  lump 
freight,  we  shall  be  quite  ready,  for  that  lump  freight,  to  come 
tinder  all  the  responsibilities  and  liabilities  which  shipowera 
ordinarily  come  under."  That  seems  to  me — apart  from  any 
question  of  custom  which  has  not  been  proved — to  be  a  rea- 
sonable agreement,  and  one  which,  judging  from  its  language, 
the  parties  contemplated  and  entered  into.  That  disposes  of 
the  point  as  to  whether  the  real  transaction  was  such  as  to 
substitute  the  defendants  for  the  shipowners. 

But,  secondly,  the  defendants  might  have  so  conducted 
themselves  and  so  contracted  with  the  shipowners  as  to  take 
upon  themselves  the  responsibilities  of  a  shipowner.  I  think 
they  have  not  done  so.  Moss  &  Mitchell  themselves  were 
182]  shipbrokers  *on  whose  behalf  jointly  with  Anderson 
&  Co.  the  charterparty  was  executed  by  Anderson  &  Co.; 
and  undoubtedly  if  the  letter  of  the  24th  of  June  is  to  be 
looked  at  as  part  of  the  contract  between  the  parties,  that 
letter  very  strongly  shows  that  Moss  &  Mitchell  were  not 
acting  on  their  own  behalf,  but  were  acting  as  brokers  for 
the  ship  and  for  the  shipowners  ;  at  the  same  time  we  have 
no  right  to  look  at  that  letter  if  the  agreement  or  the  arrange- 
ment of  the  26th  of  June,  1872,  was  a  complete  contract  for 
carriage.  We  could  onlv  then  use  the  previous  letter  as 
possibly  explaining  some  latent  ambiguity  in  the  agreement ; 
but  I  am  of  opinion  that  this  agreement  of  the 26th  of  June, 
1872,  does  not  constitute  a  complete  contract  for  carriage. 
It  constitutes  an  arrangement  under  which  Moss  &  Mitchell 
dealing  with  the  plaintilBfs  provided  for  the  goods  being 
received  on  board  with  the  intention  common  to  both  parties, 
and  to  be  collected  from  the  language  used,  that  when  the 
goods  were  received  on  board  they  should  be  carried  in  the 
ordinary  way  in  which  goods  are  carried  under  a  bill  of 
lading,  which,  although  not  absolutely  the  contract,  is  at  all 
events  evidence  of  a  contract  by  the  shipowners  under  which 
the  goods  are  carried.  It  seems  to  me  immaterial  to  decide 
whether  this  document  signed  as  it  is  absolutely  by  Moss  & 
Mitchell,  although  in  the  body  of  the  document  they  speak 
of  themselves  as  acting  for  the  owners,  does  or  does  not  bind 
them.  The  matter  maybe  put  thus:  If  it  binds  them,  it 
binds  them  to  nothing  which  happens  after  the  goods  have 
been  received  .on  board.  If  it  does  not  bind  them  cadii 
qucestio,  Tlierefore,  it  comes  to  this,  that  the  goods  were 
not  carried  under  any  contract  under  which  Moss  &  Mitch- 
ell, or  Anderson  &  Co.,  were  personally  liable,  but  were 
carried  under  the  bill  of  lading  signed  in  the  ordinary  way 
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by  the  captain  of   the  ship,  and  binding  as  between  the 
plaintiffs  and  the  shipowners,  whose  captain  he  was. 

It  appears  to  me  clear  that  the  master  in  whatever  he  did 
at  Monte  Video,  was  not  acting  for  the  defendants,  and  did 
not  render  them  responsible. 

Judgment  affirmed. 

Solicitors  for  plaintiffs:   ParJcer  &  Co. 

Solicitors  for  defendants :   Hollams^  Son  &  Coward, 


[6  Common  Pleas  Division,  266.] 
May  6,  1880. 

*CiiESwoRTH  V.  Hunt  and  Another.  [266 

Harrison,  Claimant. 

Bill  of  Sale —  Consolidation  of  Mortgage  with — Execution  Creditor — Right  to  Surplus 
Proceeds  of  Goods  after  discharging  Bill  of  Sale. 

The  doctrine  of  conRolidation  of  mortgages  does  not  enable  the  grantee  by  a  regis- 
tered bill  of  sale  of  goods  seized  under  a  fi.  fa.  to  tack  a  prior  mortgi^  of  otiier 
property  of  the  gi-antor,  and  claim  that  the  surplus  proceeds  of  the  goods,  after 
diitcharging  the.  sum  secured  by  the  bill  of  sale,  shall  be  applied  in  satisfaction  of  the 
prior  mortgage,  so  as  to  defeat  the  right  of  the  execution  creditor  to  such  sur]^lus. 

Special  case  stated  by  order  of  the  district  registrar  for 
Liverpool. 

By  an  indenture  dated  the  1st  of  May, '1879,  and  made 
between  the  defendants  of  the  one  part  and  the  claimant  of 
the  other  part,  the  defendant,  George  Hunt  the  elder,  con- 
veyed to  the  claimant  leasehold  premises,  and  the  defend- 
ants conveyed  to  the  plaintiflf  freehold  premises  for  securing. 
£235  17^.  5d,  then  due  to  the  claimant  from  the  defendants, 
and  also  the  amounts  of  three  bills  of  exchange,  and  also 
such  other  moneys  as  might  be  advanced  by  the  claimant  to 
or  on  account  of  the  defendants  or  become  due  from  the 
defendants  to  the  'claimant,  and  the  deed  contained  a  pro- 
viso for  reconveyance  on  repayment  of  the  sums  and  amounts 
aforesaid. 

The  defendants  did  not  pay  the  bills  of  exchange,  and  the 
claimant  was  holder  thereof,  and  all  the  sums  mentioned  in 
the  mortgage  were  due  and  owing  from  the  defendants  to 
the  claimant,  together  with  further  advances. 

By  indenture  or  bill  of  sale  dated  the  25th  of  September, 
1879,  and  made  between  the  defendants  of  the  one  part  and 
the  claimant  of  the  other  part,  in  consideration  of  £40  the 
defendants  assigned  to  him  all  the  machinery,  plant,  stock- 
in-trade,  and  other  articles  then  in  or  about  the  yard  and 
shop  of  the  defendants,  133  Grafton  Street,  Liverpool,  and 


764  COMMON  PLEAS  DIVISION.  [VoL  V. 

1880  Chesworth-  v.  Hunt. 

-  .  -  ■  1 

particularly  specified  in  the  schedule  thereto ;  and  the  bill 
of  sale  contained  a  proviso  for  reassignment  on  repayment 
of  tiie  £40  with  interest. 

The  bill  of  sale  was  duly  registered  on  the  27th  of  Sep- 
tember, 1879. 

267]  *  The  defendants  remained  in  possession  of  the 
goods  comprised  in  the  bill  of  sale,  and  on  the  1st  of  Octo- 
ber, 1879,  the  same  were  seized  under  a  writ  of  fi.  fa.  issued 
npon  a  judgment  obtained  by  the  plaintiff  in  this  action. 
The  writ  of  ti.  fa.  was  indorsed  to  levy  £49  19*.,  including 
costs  of  levy. 

The  claimant  thereupon  claimed  the  goods  as  his  by  virtue 
of  the  bill  of  sale,  and  the  sheriff  took  out  an  interpleader 
summons,  which  was  heard  before  the  district  registrar,  who 
ordered  that  the  sheriff  should  sell  the  goods  without  preju- 
dice to  any  question,  and  after  deducting  expenses  of  sale 
should  pay  £40  and  interest  to  the  claimant,  and  the  balance 
of  the  sale  moneys  into  court,  and  that  the  plaintiff  and 
claimant  should  state  a  special  case,  as  to  whether  the 
claimant  was  at  the  time  of  the  levy  entitled  to  a  lien  or 
charge  or  right  to  consolidate  upon  the  goods  seized  in 
respect  of  his  securities  other  than  the  bill  of  sale. 

The  sheriff  accordingly  sold  the  goods,  and  out  of  the 
proceeds  paid  to  the  claimant  £40  2*.  Sd.^  and  paid  into 
court  the  balance  of  £44  8*.  6d. 

The  claimant  claimed  that  he  was  at  the  time  of  the  levy 
entitled  to  consolidate  the  securities  created  by  the  inden- 
tures of  the  1st  of  May  and  the  25th  of  September,  1879, 
and  ihat  the  defendants  were  not  at  the  time  of  the  levy 
entitled  to  redeem  the  security  created  by  the  bill  of  sale, 
without  at  the  same  time  redeeming  the  security  created  by 
the  indenture  of  the  1st  of  May,  1879,  and  that  the  plaintift 
and  the  sheriff  could  be  in  no  better  position  in  that  respect 
than  the  defendants,  and  therefore  were  not  entitled  to  sell 
or  deal  with  the  goods  comprised  in  the  bill  of  sale,  except 
upon  the  terms  of  their  previously  redeeming  both  of  the 
claimant's  said  securities. 

The  claimant  contended  that  the  sum  of  £44  8.9.  6d.  in 
court,  subject  to  the  payment  of  costs,  ought  to  be  paid  to 
the  claimant  in  reduction  of  the  principal  and  interest  due 
to  him  and  secured  by  the  indenture  of  the  1st  of  May, 
1879. 

The  amount  due  to  the  plaintiff  under  the  judgment 
exceeded  £44  8*.  6rf.,  and  he  disputed  the  claimant's  right 
as  against  the  plaintiff  to  consolidate  the  securities,  and 
denied  that  the  bill  of  sale  was,  at  the  time  of  the  levy,  as 
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against  him,  the  execution  *creditor,  a  greater  seen-  [268 
rlty  over  the  goods  and  chattels  comprised  therein  than  was 
expressed  in  the  bill  of  sale,  and  claimed  that  the  moneys  in 
court  ought  to  be  paid  to  the  plaintiff  in  part  satisfaction 
of  his  judgment. 

The  question  was,  in  what  manner  ought  the  proceeds  in 
court  of  the  sale  of  the  goods  comprised  in  the  bill  of  sale 
to  be  applied  as  between  the  claimant  and  the  plaintiff. 

A.  Leach^  for  the  claimant :  According  to  the  doctrine  of 
consolidation  the  claimant  is  entitled  to  tack  his  mortgages 
and  to  insist  that  one  shall  not  be  paid  off  without  the  other : 
Fisher  on  Mortgage,  3d  ed.,  p.  639  ;  Marsh  v.  Lee  (*).  The 
rule  applies  to  equitable  mortgages,  such  as  his  first  one 
was,  and  whether  the  mortgagee  is  coming  to  foreclose  or 
the  mortgagor  to  redeem..  '*The  incumbrancer  may  also 
unite  securities  of  different  natures,  as  an  assignment  of 
equitable  personalty  with  a  mortgage  upon  freeholds  and 
leaseholds^':  Fisher  on  Mortgage,  3d  ed.,  p.  639,  and  in  a 
note  the  author  says  there  seems  no  doubt  on  the  point: 
Watts  V.  Symes  {") ;  Farebrother  v.  Wodehouse  (") ;  Spald- 
ing V.  Thompson{^)\  Selbyv.  Pomfret{^).  *'An  equitable 
mortgagee  has  the  same  protection  as  any  other  cestui  que 
trust  against  the  subsequent  judgment  creditor,  because  a 
judgment  creditor  takes  the  property  of  his  debtor  subject 
to  all  the  equities  which  affect  it,  including  the  rights  of  an 
equitable  mortgagee ;  which  are  absolute  and  complete  as 
between  himself  and  the  mortgagor  ....":  Fisher  on 
Mortgage,  3d  ed.,  p.  665 ;  Langton  v.  Horton  (').  There  is 
no  hardship  on  the  execution  creditor,  who  must  be  assumed 
to  have  known  that  his  rights  were  liable  to  the  contingency 
of  the  coalescing  of  the  two  mortgaged  estates.  See  per 
Wood,  V.C.,  in  Beenor  v.  L7cck{'). 

The  Bills  of  Sale  Act,  1878,  41  &  42  Vict.  c.  31,  does  not 
expressly  overrule  the  doctrine  of  consolidation,  which  apart 
from  that  act  would  clearly  apply.  The  plaintiff  intimates 
that  he  will  rely  on  ss.  8,  10  and  15.  The  requirements  of 
s.  8,  that  the  bill  of  sale  "shall  set  forth  the  consideration" 
have  been  complied  *with,  for  the  consideration  was  [269 
the  £40  and  not  the  past  debt,  although  directly  the  bill  of  sale 
was  given  the  right  to  tack  arose.  The  principle  of  consoli- 
dation creates  no  "defeasance"  or  "condition"  within  the 
meaning  of  s.  10,  subs.  3.     Nor  do  the  terms  of  s.  15  apply. 

C)  2  Vent,  337  ;  1  W.  4  T.  L.  C.  (5th  (*)  26  Beav.,  637. 

ed.),  674.  (»)  3  Do  Gex,  F.  <k  J.,  695. 

(«)  1  I)e  Gex,  M.  &  G.,  240.  (•)  1  Hare,  649. 

(»)  28  Beav.,  18.  C)  Law  Rep.,  4  Eq.,  637,  at  p.  646. 
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Moreover,  they  are  permissive  and  not  pereraptorj'-.  The 
words  in  the  interpretation  clause,  s.  4,  that  "bill  of  sale'* 
shall  include  "any  agreement  ....  by  which  a  right  in 
equity  to  any  personal  chattels  or  to  any  charge  or  security 
thereon"  were  not  meant  to  apply  to  this  case,  but  to  such 
an  one  as  Langton  v.  Horioni^)  ;  and  Ex  parte  Conning^ 
In  re  Steele  (") ;  Ex  parte  Maxikay^  Ex  parte  Brown^  In  re 
Jeavons  (•).  A  bill  of  sale  does  not  merely  confer  a  right  in 
equity  but  is  a  legal  mortgage.  The  act  does  not  impliedly 
overrule  the  doctrine  of  consolidation.  There  is  nothing  in 
the  policy  of  the  act  to  do  so.  But  if  there  were,  the  doc- 
trines of  equity  sometimes  infringe  upon  the  policy  of 
statutes,  as  for  example  on  the  Statute  of  Frauds  and  the 
Registration  Acts  :  See  notes  to  Le  Ne^e  v.  Le  Neve^  2  W. 
&  T.  L.  C.  (5th  ed.),  at  p.  45. 

The  claimant  is  entitled  to  have  the  money  paid  over  to 
him  to  be  applied  pro  tanto  in  satisfaction  of  the  prior  secu- 
rities. Why  should  an  execution  creditor  who  is  merely  a 
general  creditor  be  preferred  to  a  secured  creditor  who  has 
been  most  diligent?  One  of  the  two  must  suffer.  It  is  just 
that  the  loss  should  fall  on  the  former. 

Ffrench^  for  the  plaintiff,  was  not  heard. 

Denman,  J.:  Our  judgment  must  be  for  the  execution 
creditor,  notwithstanding  the  able  argument  of  Mr.  Leach, 
who  has  doubtless  brought  before  us  all  the  authorities 
which  bear  on  the  case.  The  claimant's  whole  title  is  de- 
rived from  a  registered  bill  of  sale  held  by  him,  and  under 
which  he  claims  all  the  goods  and  chattels  in  possession  of 
the  judgment  debtors  at  the  time  when  the  fi.  fa.  was  exe- 
cuted. The  proceeds  of  those  goods  are  more  than  sufficient 
to  satisfy  his  bill  of  sale,  and  it  is  admitted  that  he  is  enti- 
tled to  realize  the  amount  secured  by  the  bill  of  sale.  . 
270]  *But  he  argues  that  he  is  entitled,  not  only  to  the 
amount  due  under  the  bill  of  sale,  but  also  to  satisfaction 
out  of  those  proceeds,  so  far  as  it  can  be  got,  for  moneys 
due  on  the  security  of  freeholds  and  leaseholds  contained  in 
a  mortgage  granted  to  him  some  time  before  the  execution 
of  the  bill  of  sale.  I  think  that  we  could  not  yield  to  this 
contention  without  entirely  ignoring  the  whole  spirit,  sub- 
stance, and  meaning  of  the  provisions  of  the  Bills  of  Sale 
Act,  1878.  His  title  is  under  the  bill  of  sale,  and  if  there 
were  no  bill  of  sale  he  would  have  had  no  right  to  touch  the 
goods.  They  were  not  secured  to  him  by  any  other  instru- 
ment.    But  he  contends  that  the  doctrine  of  consolidation 

(')  1  Hare,  649.  (•)  Law  Rep.,  16  £q.,  414. 

(»)  Law  Rep.,  8  Oh.,  643. 
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applies.  Tliat  doctrine  is  somewhat  unfamiliar  in- these 
courts,'  but  fortunately  my  learned  brother  Lindley,  who  is 
as  familiar  witli  equity  as  with  law,  now  sits  beside  me,  and 
lie  will  give  his  reasons  for  our  judgment  that  the  doctrine 
does  not  apply  to  this  case.  Assuming,  however,  that  the 
doctrine  might  apply  as  between  the  execution  debtors  and 
the  claimant,  I  tnink  it  by  no  means  follows  that  where  a 
claim  is  made  under  a  bill  of  sale  of  goods,  the  claimant  can 
necessarily  get  satisfaction  out  of  those  goods  for  sums 
which  he 'has  secured  on  real  property  by  documents  not 
affecting  those  goods.  The  Bills  of  Sale  Act  requires  several 
conditions  to  be  fulfilled  in  a  valid  bill  of  sale.  Thte  consid- 
eration must  be  truly  set  forth.  In  the  bill  of  sale  here  the 
consideration  is  truly  stated,  and  it  would  be  a  qualification 
of  that  statement  if  under  the  doctrine  of  consolidation  the 
claimant  were  held  to  have  a  right  to  more  than  the  sums 
stipulated  for  in  the  instrument.  That  certainly  could  not 
have  been  contemplated  by  the  Legislature  when  pass- 
ing the  act.  Then,  again,  the  provisions  in  the  early  part 
of.  the  act  defining  a  bill  of  sale,  are  wholly  inconsistent  with 
its  being  used  for  such  a  purpose  as  that  for  which  the  claim- 
ant seeks  to  use  it.  A  bill  of  sale  is  according  to  the  defini- 
tion clause  a  document  relating  to  personal  chattels,  and  is 
to  include  certain  things,  but  to  exclude  leaseholds  and  real 
estate.  So  if  it  were  to  have  the  effect  which  the  claimant 
desires  in  the  present  case  the  scope  of  the  act  would  be 
altered.  I  decline  to  be  party  to  extending  the  operation  of 
the  act  to  such  a  case  as  the  present  unless  compelled  by  au- 
thority applicable  to  it.  On  that  ground  alone  I  think  our 
judgment  should  be  for  the  execution  creditor. 

*LiNDLEY,  J.:  I  am  of  the  same  opinion.  With-  [271 
out  commenting  on  the  propriety  of  the  equitable  doctrine 
of  consolidation  of  mortgages,  I  take  that  doctrine  as  estab- 
lished ;  it  has  been  settled  a  great  number  of  years  and  now 
is  not  to  be  contradicted  in  courts  of  first  instance  or  county 
courts  ;  it  is  part  of  the  law  of  the  land.  But,  when  asked 
to  extend  the  doctrine,  we  must  be  cautious,  and  if  asked 
to  extend  it  so  as  to  defeat  the  operation  of  an  act  of  Par- 
liament, and  especially  the  Bills  of  Sale  Act,  we  must  be 
still  more  cautious.  The  principle  of  the  doctrine  is  that  a 
person  who  comes  into  equity  must  do  equity,  and  if  he  has 
a  mortgage  of  £300  on  one  estate  and  £600  on  another,  and 
the  time  of  redemption  being  past,  the  mortgagor  comes  to 
equity  to  redeem  or  the  mortgagee  to  foreclose,  the  mort- 
gagee is.  entitled  to  say,  "I  will  not  part  with  one  estate 
until  I  am  paid  all  owing  to  me  on  both.''     Of  course  he 
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cannot  say  so  if  the  mortgagor  coim?s  within  the  lime  limittHl 
by  the  deed  for  payment,  in  which  case  the  equitable  doc- 
trine has  no  apphcation,  but  if  he  has  allowed  that  time  to 
pass,  and  has  no  legal  rights,  then  the  equitable  doctrine 
applies.     True,  on  logical  reasoning  the  doctrine  of   con- 
solidation has  been  extended  step  by  step  until  it  has  pro- 
duced results  which  are  to  my  mind  monstrous;  but  still 
we  cannot  flinch  from  it,  it  is  not  our  province  to  repeal  or 
alter  the  law.     Here,  however,  where  a  bill  of  sale  is  exe- 
cuted for  £40  and  registered  so  as  to  be  binding  to  that 
extent  against  execution  creditors,  and  the  security  is  worth 
more  thah  the  £40,  so  that  there  is  a  surplus,  after  paying 
oflf  the  bill  of  sale  holder,  for  the  execution  creditor,  we  are 
asked  to  say  for  the  first  time  that  th^  execution  creditor  is 
not  to  have  the  surplus  proceeds  of  the  execution,  because  the 
holder  of  the  bill  of  sale  is  the  holder  of  another  security  on 
other  property  of  the  grantor.     That  seems  so  startling  that 
I  decline  to  take  such  a  step  except  under  pressure  of  su- 
perior authority.     I  will  not  be  the  first  to  take  it.     No 
authority  exists  which  goes  to  that  length  or  nearly  so  far. 
Therefore,  I  should  say  without  hesitation,  that  we  ought 
not  to  defeat  an  execution  creditor  by  extending  against 
him  the  doctrine  of  consolidation  of  mortgages  when  we  see, 
as  I  do  plainly,  that  it  would  be  contrary  to  the  scope  of  the 
Bills  of  Sale  Act.     It  is  unnecessary  to  go  through  the  sec- 
272J     tions  to  show  that  we  should  *render  the  act  nugatory 
in  such  a  case  as  the  present,  where  the  bill  of  sale  holder  hap- 

})ens  to  have  another  security  on  land  of  the  grantor,  if  we 
leld  that  the  securities  might  be  consolidated  so  as  to  de- 
feat the  rights  of  an  execution  creditor  who  has  seized  the 
goods  comprised  in  the  bill  of  sale,  which  are  more  than 
enough  to  satisfy  the  amount  due  under  it  to  the  holder. 
Judgment  for  the  plaintiff  with  costs. 

Solicitors  for  plaintiff:  Gregory,  RowcUffe  &  Co. 
Solicitors  for  claimant :  Prior ^  Bigg  <£  Co. 
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[6  Common  Pleas  Division,  280.] 

Dec.  17,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

*PiiiLLiP8  V.  The  London  and  South  Western    [280 
Railway  Company. 

Measure  of  Damages — Railway  Accident — Loss  of  Profits  of  Trade  or  Profession— ^ 

Misdirection. 

In  an  action  against  a  railway  company  for  personal  injury  to  a  passenger,  the 
jury  in  assessing  the  damages  may  take  into  their  consideration,  besides  the  pain  and 
suffering  of  the  plaintiff,  and  the  expense  incurred  by  him  for  medical  and  other 
necessary  attendance,  the  loss  he  has  sustained  through  his  inability  to  continue  a 
lucrative  professional  practice. 

Action  to  recover  damages  for  personal  injury  snstained 
by  the  plaintiff,  a  medical  practitioner  of  eminence,  through 
the  negligence  of  the  defendants'  servants.  The  accident 
occurred  in  December,  1877. 

At  a  trial  before  Field,  J.,  the  jury  awarded  the  plaintiff 
£7,000  damages.  The  Queen's  Bench  Division  directed  a 
new  trial,  on  the  ground  of  the  inadequacy  of  the  damages, 
conceiving  that  the  jury  had  failed  to  take  into  account  all 
the  heads  of  damage  in  respect  of. which  the  plaintiff  was  by 
law  entitled  to  compensation  ;  more  especially  the  pecuniary 
loss,  which  he  had  sustained  through  his  inability  to  prac- 
tice his  profession :  Phillips  v.  South  Western  Ry.  Co,  ('). 
The  decision  of  the  Queen's  Bench  Division  was  aflirmed  by 
the  Court  of  Appeal  ("). 

The  second  trial  took  place  before  Lord  Coleridge,  C.  J., 
during  the  present  sittings  at  Westminster,  when  the  jury 
awarded  the  plaintiff  £16,000.  There  was  evidence  that  the 
plaintiff  had  a  large  private  income. 

In  the  course  of  his  summing-up  Lord  Coleridge  told  the 
jury  that,  as  there  was  no  answer  to  the  charge  of  negligence, 
the  action  was  practically  an  assessment  of  the  damages, 
which  it  was  fair  and  reasonable  that  the  defendants  should 
pay  to  the  plaintiff,  by  way  of  compensation  for  the  injury 
which  he  had  sustained :  the  amount  of  compensation  was 
to  be  such  as,  the  jury  might  think,  would  be  fair  and  rea- 
sonable :  it  was  difficult  to  lay  down  a  ^definite  rule,  [281 
and  the  jury  must  determine  the  amount  in  the  best  manner 
in  which  they  could.  An  absolute  compensation  was  not 
the  true  measure  of  damages ;  they  must  be  fair  and  reason- 
able.    Compensation  was  made  up  of  several  ingredients, 

(»)  4  Q.  B.  D.,  406 ;  28  Eng,  R.,  844.  («)  6  Q.  B.  D.,  78 ;  29  Eng.  R.,  177. 

30  ExG,  Rep.  97 
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and  in  arriving  at  the  total  amount  certain  elements  must  be 
taken  into  account.  One  of  these  was  the  bodily  pain  and 
suffering,  which  the  plaintiff  had  endured.  Another,  which 
might  be  termed  a  basis,  was  the  loss  of  his  professional  in- 
come during  the  space  of  two  years.  For  about  three  years 
before  the  accident  the  net  annual  earnings  of  the  plaintiff 
had  been  about  £5,000.  But  in  this  amount  large  presents 
or  special  fees  from  different  patients  were  included,  and  it 
had  been  contended  that  these  amounts  were  not  likely  to 
recur ;  but  it  was  not  likely  that  the  contidence  or  generosity 
of  the  plaintiff's  patfents  would  have  diminished;  the 
patients  might  have  continued  to  make  presents  of  a  similar 
amount,  ana  if  they  should  cease  to  do  so,  they  would  prob- 
ably be  followed  by  others  equally  generous  ;  but  this  was 
a  matter  for  the  jury  to  decide.  The  plaintiffs  income  had 
been  £5,000  a  year  on  the  average,  and  his  practice  had  been 
increasing ;  from  the  time  of  the  accident  he  had  earned 
nothing,  and  for  this,  very  considerable  compensation  must 
be  paid  by  the  company.  As  to  the  amount  of  compensa- 
tion to  be  awarded  for  the  loss  of  future  income,  the  jury 
must  take  into  consideration  the  probability  that  for  a  year 
and  a  half  or  two  years  more  the  plaintiff  would  be  debarred 
from  following  his  profession.  The  negligence  of  the  de- 
fendants had  for  a  considerable,  time  prevented  the  plaintiff 
from  following  his  profession,  and  he  would  probably  be 
prevented  from  resuming  practice  for  some  time  to  come. 

Dec.  6.  BallanUne^  SerjL  {DugdaU^  with  him),  for  the 
defendants,  moved  for  a  new  trial  on  the.  ground  of  misdi- 
rection, and  also  on  the  ground  that  the  damages  were 
excessive.  The  Lord  Chief  Justice  misdirected  the  jury  by 
omitting  in  his  summing-up  to  call  their  attention  to  the  fact, 
that  the  plaintiff  was,  at  the  time  of  the  accident,  in  the 
receipt  of  a  private  income,  irrespective  of  the  earnings  de- 
rived from  his  professional  practice,  of  between  £3,000  and 
£4,000  a  year. 

[Grove,  J.:  On  the  first  trial  my  Brother  Field  admitted 
282]  the  *evidence,  but  suggested  to  the  jury  that,  though 
they  might  take  that  fact  into  their  consideration,  they  must 
not  give  too  much  effect  to  it(*),  and  the  Queen's  Bench 
Division  did  not  say  that  he  was  wrong.  But  I  have  grave 
doubts  whether  that  was  admissible  at  all.  At  all  events,  I 
am  clearly  of  opinion  that  the  omission  to  enlarge  upon  it 
to  the  jury  does  not  constitute  a  misdirection. 

Lopes,  J.:    I  do  not  understand  this  fact  to  have  been 

0)  See  6  Q.  B.  D.,  82 ;  29  Eng,  R,,  181. 
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withdrawn  from  the  jury  on  this  occasion.  In  strict  law,  I 
do  not  see  how  it  could  be  made  evidence.] 

The  damac^es  here  given  are  based  upon  an  estimate  of  the 
loss  of  profits  from  the  plaintiff's  professional  practice. 
That  is  not  a  rational  and  legitimate  consideration  for  a  jury 
in  estimating  the  damages  to  be  awarded  for  an  accident  of 
this  kind  ;  otherwise  the  sum  to  be  awarded  to  a  poor  east- 
end  apothecary  of  limited  practice  would  be  no  adequate 
compensation  for  the  loss  and  suffering  which  he  would  en- 
dure, and  that  without  the  sources  of  alleviation  which 
would  be  at  the  command  of  a  rich  west-end  physician. 
Assuming,  however,  the  loss  of  profits  to  be  an  element 
which  may  be  taken  into  account,  thete  was  nothing  in  this 
case  to  warrant  the  jury  in  giving  such  an  extravagant  sum 
as  that  awarded  here, — assuming  it  to  be  true  that  the  plain- 
lifFs  professional  earnings  in  1875,  lb76,  and  1877,  averaged 
£5,000  a  year.  The  jury  were  bound  to  take  a  reasonable 
view  of  all  the  circumstances,  and  should  have  limited  their 
verdict  to  the  sum  which  the  defendants  ought  in  fairness  to 
be  called  upon  to  pay  for  the  default  of  their  servants,  in  a 
case  where  both  the  litigants  were  equally  free  from  blame. 
It  was  a  strong  thing  for  the  court  to  interfere  in  a  case 
where  a  jury  had  given  so  large  a  sum  as  £7,000,  and  there 
was  no  suggestion  that  they  were  in  any  way  misled  or  that 
they  had  acted  hastily  or  perversely. 

[&ROVE,  J.:  The  Queen's  Bench  Division  said  the  jury 
were  wrong.  We  must  assume  that  they  thought  the  dam- 
ages given  on  the  first  occasion  were  considerably  too 
small  C). 

LoPES,  J.:  It  must  be  remembered  also  that  the  Court  of 
Appeal  was  party  to  that  strong  decision  ('). 

*Hadl€y  v.  Baxendale  (*),  and  Theobald  v.  Rail-  [283 
way  Passengers  Assurance  Co,  (*),  were  referred  to. 

6rove,  J.:  I  am  of  opinion  that  there  should  be  no  rule 
in  this  case.  The  Lord  Chief  Justice  is  not  dissatisfied  with 
the  verdict,  though  he  has  expressed  his  willingness  to  have 
the  principle,  upon  which  the  measure  of  compensation  in 
these  cases  has  usually  been  assessed,  reconsidered  upon  the 
grounds  suggested  by  nay  Brother  Ballantine.  There  is 
nothing  to  show  that  the  Lord  Chief  Justice  laid  down  the 
rule  here  in  a  manner  different  from  that  in  which  it  has 
been  laid  in  former  cases,  which  are  very  numerous.  The 
plaintiff  is  entitled  to  receive  at  the  hands  of  the  jury  com- 

(»)  4  Q.  B.  D.,  406 ;  28  Eng.  R.,  844.  («)  9  Ex.,  841. 

(»)  5  Q.  B.  D.,  78  ;  29  Eng.  R.,  177.  (*)  10  Ex.,  46, 
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pensation  for  the  pain  and  bodily  sufiFering  which  he  has 
undergone,  for  the  expense  w.hich  he  has  been  put  to  for 
medical  and  other  necessary  attendance,  and  for  such  pecu- 
niary loss,  as  the  jury  (having  regard  to  his  ability  and 
means  of  earning  money  by  his  profession  at  the  time)  may 
think  him  reasonably  entitled  to.  Now,  looking  to  the  con- 
dition of  this  gentleman, — a  professional  man  whose  earn- 
ings when  in  his  usual  state  of  health  averaged  £5,000  per 
annum, — and  taking  into  consideration  that  the  injury  which 
he  has  sustained  will  in  all  human  probability  deprive  him 
of  the  power  of  ever  resuming  his  practice,  and  looking  at 
the  expense  he  has  been  put  to  in  endeavoring  to  procure 
some  alleviation  of  his  sufferings,  I  cannot  say  £16,000  is 
too  large  a  sum  for  the  jury  to  award.  If  any  principle 
could  be  laid  down  in  the  Court  of  Appeal,  or  by  the  House 
of  Lords,  or  by  the  Legislature,  for  ascertaining  and  deter- 
mining the  extent  to  which  railway  companies  are  to  be  held 
responsible  in  damages  for  such  accidents,  it  might  possibly 
be  desirable.  But  we  cannot  deviate  from  the  course 
adopted  on  former  occasions  in  reference  to  these  matters. 
As  to  the  suggestion  made  by  the  learned  Serjeant,  of  the 
greater  comparative  hardship  in  the  case  of  a  poor  apothe- 
cary, as  contrasted  with  that  of  the  opulent  west-end  phy- 
sician, I  can  only  observe  that  damages  are  awarded  as  a 
compensation  for  the  injury  and  loss  which  the  plaintiff  has 
sustained  ;  they  are  not  to  be  given  from  motives  of  charity 
and  compassion. 

284]  *As  to  the  other  point,  the  only  shadow  of  misdi- 
rection suggested  is,  that  the  Lord  Chief"  Justice  omitted  to 
point  out  in  a  prominent  manner  to  the  jury  that  the  plain- 
tiff was  possessed  of  a  private  income  ot  £3,000  or  £4,000  a 
year.  As  I  had  already  said,  I  have  very  grave  doubts 
whether  that  was  properly  a  matter  which  the  jury  could 
take  into  consideration  at  all.  My  Brother  Field,  it  seems, 
admitted  evidence  of  that  fact  on  the  former  trial,  and  th^ 
court  did  not  say  that  he  had  done  wrong.  But  certainly 
my  Lord's  abstinence  from  adverting  to  it  in  his  summing- 
up  was  no  misdirection.  Upon  both  grounds,  therefore,  I 
think  there  should  be  no  rule. 

Lopes,  J.:  I  also  am  clearly  of  opinion  that,  according  to 
the  law  as  it  now  stands  and  as  it  has  been  established  by  a 
long  series  of  authorities  by  which  we  are  bound,  there  has 
been  no  misdirection  here,  and  the  damages  have  been 
assessed  upon  the  proper  principle,  and  are  not  excessive. 
Great  anxiety,  no  doubt,  exists  in  the  minds  of  many  per- 
sons that  there  should  if  possible  be  some  uniform  and  well- 
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defined  principle,  upon  which  to  estimate  the  compensation 
in  damages  to  be  paid  by  railway  companies  and  others  in 
cases  of  this  kind.  But  we  cannot  speculate  upon  that.  All 
we  have  to  ascertain  is,  what  is  the  existing  law  upon  the 
subject.  The  plaintiff,  besides  a  reasonable  sum  for  the  pain 
and  suffering  he  has  endured,  and  the  expense  he  has 
incurred  for  medical  and  other  necessary  attendance  during 
the  period  of  his  illness,  has  always  been  allowed  to  recover 
a  fair  recompense  for  the  loss  of  profits  of  his  profession  or 
business  during  his  enforced  absence  from  it,  whether  tem- 
porary or  presumably  permanent.  Adopting  that  as  the 
established  principle,  how  can  we  say  that  the  sum  awarded 
by  the  jury  in  this  case,  looking  at  all  the  surrounding  cir- 
cumstances, is  either  extravagant  or  unreasonable? 

It  is  said  that  the  Lord  Chief  Justice  misdirected  the  jury, 
inasmuch  as  he  failed  to  give  due  effect  to  evidence  as  to  the 
private  means  of  the  plaintiff,  independent  of  his  profes- 
sional earnings.  I  do  not  see  how  that  can  be  called  misdi- 
rection. That  evidence  was  received  on  the  first  trial,  and 
was  left  by  my  Brother  Field  to  the  jury ;  but  he  at  the  same 
time  told  them  that  they  ought  not  to  attach  much  import- 
ance to  it.  I  do  not  think  it  was  ^admissible  at  all.  [285 
But  clearly  it  is  no  misdirection  to  omit  to  call  the  attention 
of  the  jury  to  every  part  of  the  evidence  given  in  a  cause. 

The  defendants  moved  in  the  Court  of  Appeal. 


Dec.  17.  Ballantine^  Serjt  {J.  Brown,  Q.C.,  and  D^ig- 
dale,  with  him),  for  the  defendants :  The  jury  appear  to 
have  taken  the  amount  of  the  plaintiff's  income  as  the  basis 
upon  which  the  damages  should  be  assessed  ;  but  the  pecu- 
niary }}Osition  of  the  plaintiff,  independently  of  his  profes- 
sional income,  ought  to  be  taken  into  account.  The  direction 
of  Lord  Coleridge  comes  to  an  unreasonable  result :  a  sur- 
geon with  a  small  practice  will  receive  a  small  amount  of 
compensation,  whereas  a  physician  with  a  large  practice  will 
receive  a  large  amount,  though  they  have  paid  the  same  fare. 
It  is  submitted  that  the  action  is  for  breach  of  an  implied 
contract  to  carry  the  plaintiff  safely;  and  upon  the  princi- 
ple of  Hadley  v.  Baxendalei^)  the  defendants  ought  not  to 
be  held  liable  to  compensate  the  plaintiff  for  the  loss  of  an 
income,  of  which  they  had  no  notice  at  the  time  of  entering 
into  the  contract.  That  case,  no  doubt,  related  to  the  car- 
riage of  goods,  and  has  not  as  yet  been  extended  to  the 
carriage  of  passengers ;  but  the  reason  probably  is  that  there 

(»)  9  Ex.,  341. 
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have  been  few,  if  any,  cases  in  which  damages  of  so  large  an 
amount  as  those  in  the  present  case  have  been  awarded.  The 
Lord  Chief  Justice  did  not  call  attention  to  the  circumstance 
that  the  plaintiff  was  possessed  of  a  large  private  income ; 
and  this  was  a  misdirection,  for  the  jury  ought  to  take  into 
account  all  circumstances  tending  to  diminish  the  damages: 
Rowley  v.  London  and  North  Western  My,  Co,  (*).  The  loss 
of  the  professional  income  was  too  remote  and  ought  not  to 
have  been  taken  into  account,  Hohbs  v.  London  and  Sotdh 
Western  Ry,  Go.  (") ;  in  the  ordinary  course  of  the  defend- 
ants' business  injury  to  a  passenger  is  not  accompanied  by 
the  loss  of  a  professional  income,  and  therefore  damages  for 
the  temporary  loss  of  profits  cannot  be  recovered  by  the 
plaintiff:  Mayne  on  Damages,  c.  2,  p.  19  (3d  ed.).  More- 
over, the  Lord  Chief  Justice  did  not  point  out  to  the  jury, 
286]  that  the  special  fees  received  by  the  *plaintiff  were  a 
precarious  source  of  income  and  ought  not  to  be  estimated 
in  assessing  the  damages. 

Bramwell,  L.J.:  1  am  of  opinion  that  there  should  be 
no  rule.  • 

I  will  deal  first  with  the  last  objection  that  has  been 
alleged,  namely,  that  Lord  Coleridge  directed  the  jury  that 
they  must  take  £5,000  as  the  net  income,  and  that  they  must 
not  make  any  deduction  for  special  emoluments,  which  may 
be  called  a  source  of  precarious  income.  If  Lord  Coleridge 
had  so  directed  the  jury,  his  summing-up  would  have  been 
inaccurate,  because  the  jury  would  consider  that  in  coming 
to  an  average  the  special  emoluments  could  not  be  treated 
as  profits  as  they  might  not  happen  again.  On  the  other 
hand,  I  am  quite  certain  that  in  the  computation  they  ought 
not  to  be  wholly  excluded  ;  the  right  course  to  follow  is  to 
include  the  possibility  and  probability  of  their  recurrence. 
A  physician  may  not  be  able  to  point  out  any  patient  who 
is  likely  to  present  himwith  another  sum  of  £500,  but  the 
probability  is  that  in  the  course  of  his  life  he  will  receive 
other  presents  of  the  same,  or,  at  least,  of  a  large  amount. 
The  jury  must  take  into  account  that  these  presents  are 
precarious.  Lord  Coleridge  did  not  withdraw  that  circum- 
stance from  the  jury,  but  gave  them  what  in  my  opinion  was 
a  most  proper  direction. 

I  will  now  proceed  to  discuss  the  main  question  which  has 
been  argued  before  us.  In  many  cases  where  a  complaint  is 
made  of  the  amount  found  by  the  jury,  it  is  impossible  to 
get  at  tiie  elements  upon  which  the  computation  was  made: 
if  the  case  before  us  had  been  of  that  description,  I  should 

(»)  Law  Rep.,  8  Ex.,  221.  («)  Law  Rep.,  10  Q.  B^  111 ;  11  Eng.  R.,  181. 
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say  that  as  Lord  Coleridge  who  tried  the  case,  and  the  judges 
of  the  Common  Pleas  Division  are  satisfied  with  the  finding 
at  this,  a  second  trial,  it  would  require  a  very  strong  case  to 
induce  me  to  set  aside  a  finding  so  given.  A  case  is  nearly 
always  better  tried  upon  a  second  than  upon  a  first  trial,  the 
points  in  dispute  being  better  understood.  Even  if  we  could 
not  determine  upon  what  ground  the  jury  proceeded,  I 
should  think  that  there  is  nothing  so  clearly  wrong  in  what 
the  jury  have  done  as  to  induce  us  to  disregard  the  opinions 
of  all  those  before  whom  the  case  has  previously  come.  But 
we  need  not  deal  with  this  case  on  such  considerations,  for 
we  *can  judge  upon  what  ground  the  jury  did  pro-  [287 
ceed,  namely,  they  gave  £1,000  as  compensation  for  the 
plaintiffs  bodily  suflfering,  and  they  gave  him  three  years' 
loss  of  income  at  £6,000  a  year.  I  cannot  say  that  I  think 
that  amount  too  much  :  the  only  misgiving  which  I  have  is, 
■whether  the  jury  ought  not  to  have  given  more.  At  any 
rate  the  amount  is  not  excessive.  It  is  necessary  to  consider 
what  is  the  proper  direction  to  be  given  in  a  case  of  this 
description.  I  think  that  the  direction  of  Lord  Coleridge 
was  such  as  is  usually  given  and  was  right.  I  have  tried  as 
judge  more  than  a  hundred  actions  of  this  kind,  and  the 
direction  which  I  in  common  with  other  judges  have  been 
accustomed  to  give  the  jury,  has  been  to  the  following  effect : 
*' You  must  give  the  plaintiff  a  compensation  for  his  pecu- 
niary loss,  you  must  give  him  compensation  for  his  pain 
and  bodily  suffering;  of  .course  it  is  almost  impossible  for 
you  to  give  to  .an  injured  man  what  can  be  strictly  called  a 
compensation ;  but  you  must  take  a  reasonable  view  of  the 
case,  and  must  consider,  under  all  the  circumstances,  what 
is  a  fair  amount  to  be  awarded  him."  I  have  never  known 
a  direction  in  that  form  to  be  questioned.  I  may  take  the 
common  case  of  a  laborer  receiving  an  injury,  which  has 
kept  him  out  of  work  for  perhaps  six  months  ;  his  evidence 
may  be  that  before  the  time  of  the  accident  he  was  earning 
twenty-five  shillings  a  week,  that  during  twenty- six  weeks  he 
has  been  wholly  incapacitated  for  work,  that  for  ten  weeks 
afterwards  he  has  been  able  to  earn  only  teh  shillings  a  week, 
and  that  he  will  not  get  into  full  work  again  for  twenty 
weeks.  The  plaintiff  will  be  entitled  to  twenty-five  shillings 
.  for  each  of  the  twenty-six  weeks,  and  to  fifteen  shillings  for 
each  of  the  ten  and  twenty  weeks.  He  is  also  entitled  to 
some  amount  for  his  bodily  sufferings  and  for  his  medical 
expenses ;  and  in  this  manner  the  compensation  to  be 
awarded  to  him  is  estimated.  I  have  put  a  case  where  a 
definite  term  may  be  fixed  upon  within  which  the  party 
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injured  will  recover ;  but  suppose  a  case  in  which  no  definite 
term  can  be  fixed :  in  that  case  the  direction  to  the  jury  is 
that  they  must  consider  for  themselves  how  long  the  plain- 
tiff will  be  incapacitated  from  earning  his  livelihood  or 
practising  his  profession,  but  that  they  must  take  into 
account  the  chance  of  his  losing  employment  if  he  had 
288]  tiot  met  with  the  accident.  Nevertheless  *the  fun- 
damental rule  is  to  give  the  plaintiff  a  fair  and  reasonable 
compensation  for  his  pecuniary  loss.  I  have  always  under- 
stood that  this  was  a  right  direction,  and  I  never  beard  it 
questioned  until  to-day.  I  do  not  see  any  wrong  or  anomaly 
in  it.  It  is  argued  that  it  has  an  unjust  operation  for  the 
following  reason :  two  passengers  are  carried  upon  the  same 
journey  for  the  same  fare ;  if  one  of  them  is  injured,  he  will 
obtain  £10,000  damages  against  the  company  ;  whereas  if 
the  other  meets  with  an  accident,  he  will  obtain  only  £1,000. 
This  result  may  be  unreasonable  as  regards  the  passengers 
inter  se^  but  it  is  not  unreasonable  between  the  company  and 
the  public.  The  company  have  taken  their  powers  upon 
certain  conditions ;  and  one  of  them  is  that  if  they  break 
their  contracts  to  carry  safely  and  securely  (which  may 
happen  without  any  moral  blame  attaching  to  them),  they 
shall  make  adequate  compensation  to  the  person  injured. 
It  may  be  that  the  passenger  who  recovers  £10,000  has  paid 
too  little  for  his  ticket,  and  that  the  .passenger  who  recovers 
£1,000  has  paid  too  much  :  nevertheless  together  they  have 
paid  what  is  a  compensation  to  the  company  for  the  risk 
which  they  undertake ;  and  if  the  Legislature  should  here- 
after think  fit  to  limit  the  liability  of  railway  companies  as 
to  very  large  amounts,  they  ought  at  the  same  time  to 
diminish  the  fare  to  be  paid,  part  of  which  is  insurance 
money.  Therefore  I  do  not  think  that  an  anomaly  exists  as 
between  the  passengers  and  the  railway  company.  The  de- 
fendants are  liable  by  law  to  compensate  the  plaintiff,  they 
had  entered  into  a  contract  to  carry  him  safely  and  securely ; 
owing  to  a  misfortune  they  have  broken  that  contract,  and 
they  must  indemnify  him  to  a  fair  and  reasonable  amount 
for  the  loss  sustained  by  him  through  failure  to  perform 
their  contract. 

I  wish  to  say  a  few  words  as  to  Hadley  v.  Baxendale  ('). 
An  entire  dissimilarity  exists  between  that  case  and  this. 
In  that  case  the  cause  of  action  was  for  delay  in  the  deliv- 
ery of  a  chattel,  and  the  plaintiff  claimed  damages  not  for 
injury  done  to  the  chattel  itself,  but  for  loss  consequential 
upon  the  delay,  which  had  been  proved.     In  the  present 

(»)  9  Ex.,  841. 
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case  the  plaintiff  claims  damages  for  injuries  done  to  himself 
whilst  being  carried  as  a  passenger ;  *tliey  are  not  to  [289 
be  assessed  upon  the  same  footing,  as  if  he  were  suing  for 
compensation  in  consequence  of  his  non-arrival  at  a  particu- 
lar place  at  a  particular  time.  Hadley  v.  Baxendalei^) 
bears  no  analogy  to  the  present  case.  From  another  point 
of  view  the  carriage  of  goods  does  present  a  certain  analogy 
to  the  present  case:  a  parcel  is  delivered  to  a  railway  com- 
pany to  be  carried  from  one  station  to  another  and  is  lost 
during  the  transit;  if  it  contains  cotton  they  may  have  to 
pay  £5,  if  it  contains  silk  they  may  have  to  pay  £500,  and 
yet  the  sum  charged  for  the  carriage  may  %q  the  same. 
This  would  be  the  position  of  a  railway  apart  from  the  Car- 
riers Act  (11  Geo.  4  &  1  Wm.  4,  ^c.  68),  which  gives  them  a 
right  to  charge  some  additional  sum  by  way  of  insurance  on 
a  declaration  being  made  of  the  nature  of  the  goods  delivered 
to  be  carried.  Of  course  there  are  many  valuable  articles 
which  are  not  within  the  Carriers  Act,  and  if  any  of  these  are 
lost  upon  a  railway,  the  company  are  liable  for  the  full  value, 
although  they  may  receive  only  the  same  sum  as  for  carrying 
an  article  of  small  value  over  the  same  distance. 

In  conclusion  I  have  only  to  observe  that  Lord  Coleridge 
in  the  present  case  followed  the  ordinary  form  of  summing- 
up,  and  that  there  is  no  ground  for  supposing  that  the  jury 
Lave  given  any  amount  beyond  what  the  summing-up  war- 
ranted.    I  think,  therefore,  that  we  must  refuse  this  rule. 

Brett,  L.  J.:  The  present  case  raises  a  question  which  I 
have  often  been  called  upon  to  consider  in  similar  cases,  and 
I  have  come  to  the  conclusion  that  the  direction  of  Lord 
Coleridge  was  right  according  to  the  recognized  principles 
of  law.  The  action  is  for  breach  of  a  contract  to  carry  a 
passenger  safely  and  securely,  and  the  only  damages  which 
can  be  obtained  are  damages  for  the  breach  of  that  contract. 
The  fundamental  proposition  no  doubt  is,  that  the  plain titf 
is  to  receive  such  damages  as  will  compensate  him  for  the 
injury  ensuing  from  the  breach  of  the  contract  That  injury 
is  of  a  complicated  nature  ;  the  plaintiff  has  received  a  bodily 
hurt,  and  also  he  has  sustained  a  pecuniary  loss. 

As  has  been  already  stated  by  Lord  Justice  Bramwell  there 
has  been  for  years  a  recognized  mode  of  leaving  the  question 
of  *damage8  to  the  jury,  and  in  the  present  case  Lord  [290 
Coleridge  in  effect  told  the  jury  that  the  compensation  was 
to  be  such  as  they  might  think  fair  and  reasonable,  but  that 
they  must  not  attempt  to  give  an  absolutely  perfect  compen- 
sation with  respect  to  the  pecuniary  loss.     I  apprehend  that 

0)  9  Ex.,  341. 
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both  those  propositions  are  correct,  and  that  the  reason  why 
this  general  mode  of  leaving  the  question  to  the  jury  is  right, 
is  tliat  human  ingenuity  has  not  been  able  to  devise  a  more 
correct  proposition,  and  that  if  a  judge  tries  to  make  a  per- 
fect proposition,  he  either  states  something  which  is  wrong, 
or  omits  to  state  something  which  ought  to  be  stated.    It 
was  in  effect  decided  in   Rowley  v.  London  and  North 
Western  Ry.  Co.  C)  that  it  is  a  misdirection  to  tell  the  jury 
that  they  ought  to  try  to  give  a  perfect  compensation:  by 
that  I  apprehend  was  meant  a  j)erfect  arithmetical  compen- 
sation, and  the  reason  is  that  it  is  impossible  to  bring  before 
a  jury  all  the  circumstances  which  would  entitle  them  to 
come  to  a  conclusion  of  that  kind.     In  that  case  the  Lord 
Chief  Baron  had  tried  to  direct  the  jury  to  give  a  perfect 
compensation,  by  telling  them  to  calculate  an  annuity  which 
would  produce  for  a  certain  number  of  years,  or  for  such  a 
number  as  they  might  think  necessary,  the  sum  which  they 
thought  the  mother  of  the  deceased  had  been  deprived  of  by 
his  death.     The  Court  of  Exchequer  Chamber  were  of  opin- 
ion that  this  attempt  to  give  a  nearly  perfect  compensation 
was  wrong,  because  a  jury  must  necessarily  leave  out  a  mul- 
titude of  circumstances,  which  they  ought  to  take  into  con- 
sideration in  order  to  estimate  a  perfect  compensation,  but 
which  no  human  ingenuity  and  no  evidence  could  bring  be- 
fore them.     We  are  therefore  bound  by  a  decision  of  the 
Court  of  Exchequer  Chamber,  which  was  of  co-ordinate 
jurisdiction  with  the  present  Court  of  Appeal,  to  hold  that 
the  direction  of  Lord  Coleridge  was  right,  and  I  may  add 
that  apart  from  any  decision  I  am  of  opinion  that  no  fault 
can  be  found  with  it.     As  I  have  already  intimated,  it  has 
long  been  recognized  as  a  proper  mode'of  summing-np  to 
tell  the  jury  to  give  such  compensation  as  under  all  the  cir- 
cumstances they  may  think  fair  and  reasonable,  and  at  the 
same  time  in  order  to  assist  them,  to  point  out  some  circum- 
stances which  they  ought  to  consider.     When  the  jury  have 
291]     to  give  compensation  *for  the  loss  of  a  professional 
or  trading  income,  the  chief  points  to  be  considered  are  the 
amount  of  that  income  and  of  what  it  is  made  up.     It  has 
been  in  effect  suggested  by  the  counsel  for  the  defendants 
that  the  amount  of  the  income  at  the  time  of  the  accident 
ought  not  to  be  taken  into  account.     This  suggestion  seems 
to  me  erroneous.     If  Lord  Coleridge  had  told  the  jury  as 
matter  of  law  that  it  must  be  presumed  that  during  the  lime 
which  had  elapsed  since  his  accident  the  plaintiff  would 
have  made  £6,000  a  year,  I  should  have  thought  it  a  misdi- 

(')  Law  Rop.,  8  Ex.,  221. 
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rection,  because  if  he  had  remained  well  many  circumstances 
might  have  arisen  to  prevent  him  from  making  that  income. 
But  I  apprehend  that  Lord  Coleridge  did  not  so  direct  the 
jurj^;  he  in  effect  told  them  that  they  would  have  to  consider 
what  income  upon  taking  an  average  the  plaintiff  had  been 
making,  that  that  income  appeared  to  be  £5,000  a  year,  and 
that  unless  they  could  see  circumstances  which  would  proba- 
bly have  made  it  less,  they  might  well  assume  that  he  would 
have  continued  to  make  £5,000  a  year.  I  apprehend  that 
this  direction  was  correct.  Bramwell,  L.J.,  has  described 
how  the  earnings  of  a  working  man  ought  to  be  dealt  with. 
I  agree  with  his  view  subject  to  this  remark,  that  his  descrip- 
tion assumes  that  no  circumstances  existed,  which  would 
have  prevented  the  working  man  from  earning  the  same 
wages  during  the  time  when  he  was  in  fact  disabled.  If  the 
plaintiff  had  resided  in  Lancashire  and  had  earned  his  live- 
lihood by  working  at  the  mills  there,  and  if  all  the  mills  in 
Lancashire  had  been  closed  from  the  time  of  the  accident, 
the  jury  would  have  to  weigh  that  fact  and  consider  whether 
he  could  have  continued  to  earn  his  ordinary  wages. 

I  have  so  far  been  speaking  of  the  period  between  the  time 
of  the  accident  and  the  date  of  the  trial.  With  regard  to 
subsequent  time,  if  no  accident  had  happened,  nevertheless 
many  circumstances  might  have  happened  to  prevent  the 
plaintiff  from  earning  his  previous  income ;  he  may  be  dis- 
abled by  illness,  he  is  subject  to  the  ordinary  accidents  and 
vicissitudes  of  life  ;  and  if  all  these  circumstances  of  which 
no  evidence  can  be  given  are  looked  at,  it  will  be  impossible 
to  exactly  estimate  them  ;  yet  if  the  jury  wholly  pass  them 
over  they  will  go  wrong,  because  these  accidents  and  vicissi- 
tudes ought  to  be  taken  into  account.  It  is  true  that  the 
*chance8  of  life  cannot  be  accurately  calculated,  but  [292 
the  judge  must  tell  the  jury  to  consider  them  in  order  that 
they  may  give  a  fair  and  reasonable  compensation.  It  has 
been  objected  that  the  direction  was  wrong,  because  Lord 
Coleridge  told  the  jury  that  the  proved  income  was  to  be 
taken  as  the  basis  of  compensation;  if  he  had  told  them 
that  that  was  the  only  basis,  the  direction  would  have  been 
wrong  ;  but  Lord  Coleridge  merely  said  that  the  income  was 
a  basis,  not  the  basis,  of  compensation.  It  is  one  circum- 
stance, and  to  my  mind  the  chief  circumstance,  to  be  taken 
into  account  in  estimating  the  pecuniary  loss. 

It  has  been  urged  that  an  anomaly  exists  if  Lord  Cole- 
ridge's view  is  correct.  According  to  it  a  surgeon  with  a 
small  practice,  who  paid  the  same  fare  as  the  plaintiff,  would 
have  received  £600  for  the  same  accident  and  the  same  per- 
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Bonal  injury,  whereas  the  plaintiff  has  obtained  £16,000.  It 
seems  to  me  that  the  argument  is  fallacious.  The  surgeon 
with  the  small  practice  and  the  plaintiff  would  not  suffer  the 
same  pecuniary  loss,  although  the  personal  suffering  may 
be  the  same.  The  former  may  have  lost  only  £300  by  the 
accident,  whereas  the  latter  may  have  lost  £1,800.  No 
anomaly  exists.  In  my  opinion  it  would  be  right  that  a 
jury  should  give  the  same  amount  to  a  working  man  and  to 
a  person  of  great  wealth  for  personal  injury,  if  that  is  the 
same,  and  if  the  accompanying  suffering  is  the  same ;  that 
each  should  receive  the  expenses  which  he  has  properly  in- 
curred ;  but  that  in  estimating  the  pecuniary  loss,  each 
should  receive  as  nearly  as  possible  only  the  amount  of  the 
loss  which  he  has  actually  sustained.     I  think  that  no  in- 

1'ustice  flows  from  this  mode  of  estimating  the  compensation, 
repeat  that  the  summing-up  complained  of  was  right,  and 
that  the  ordinary  mode  of  directing  a  jury  in  cases  of  com- 
pensation is  correct  and  in  future  ought  to  be  followed. 

Cotton,  L.  J.:  I  agree  that  there  should  be  no  rule  in  this 
case,  and  have  little  to  add  to  what  has  fallen  from  the 
Lords  Justices. 

In  such  cases  as  this,  when  the  plaintiff  has  established  his 
right  to  a  judgment  against  the  company,  he  is  entitled  by 
way  of  damages  to  fair  compensation  for  his  suffering,  and 
also  for  his  pecuniary  loss.  The  misdirection  complained 
293]  of  in  the  present  *case  was  with  regard  to  the  latter 
head  of  compensation.  The  contention  of  the  defendants 
really  came  to  this,  that,  in  estimating  a  fair  compensa- 
tion for  the  pecuniary  loss,  the  actual  income  of  the  plaintiff 
should  not  be  taken  into  account  by  the  jury;  in  truth,  that 
is  to  say,  that  in  estimating  a  fair  compensation  for  the  pe- 
cuniary loss  that  ought  to  be  disregarded  which  really  con- 
stitutes the  pecuniary  loss.  I  say  so,  because  the  pecuniary 
lotis  coiieists  of  the  loss  of  income,  which  the  plaintiff,  but  for 
the  accident,  would  have  earned,  and  was  prevented  by  the 
accident  from  earning.  I  am  now  dealing  with  the  question 
whether  the  income  which  the  plaintiff  has  been  earning  is  to 
be  wholly  disregarded.  In  my  opinion  it  is  impossible  to  do 
so  if  compensation  is  to  be  awarded,  not  only  for  the  bodily 
suffering,  but  also  for  the  pecuniary  loss.  As  the  income  is 
not  to  be  excluded  from  the  consideration  of  the  jury,  the 
question  still  remains  whether,  at  the  trial  of  this  action,  it 
was  properly  taken  into  account.  In  my  view  a  fair  compen- 
sarion  for  the  pecuniary  loss  is  not  to  be  arrived  at  by  any 
ari  thmetical  process ;  it  cannot  be  said  that  the  amount  of  the 
^aome  being  known,  the  loss  is  reduced  to  a  mere  matter  of 
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calculation.  Lord  Coleridge  has  not  taken  this  course,  but  he 
Las  directed  the  jury  to  look  to  the  nature  of  the  income,  the 
probability  of  its  continuance,  and  the  circumstances  upon 
which  it  depended.  The  plaintiff  is  not  to  receive  an  annuity 
for  the  rest  of  his  life  calculated  on  the  amount  of  his  income ; 
it  was  possible  that  he  might  have  been  disabled  by  illness 
or  other  causes  from  continuing  to  earn  it ;  after  taking  into 
account  the  chances  affecting  the  income,  the  jury  were  to 
say  what,  in  their  opinion,  was  a  fair  compensation  for  the 
disability,  whether  permanent  or  temporary,  under  which 
the  plaintiff  came  of  practising  his  profession  and  earning  the 
income  which  he  previously  enjoyed.  It  may  be  said  that 
this  is  to  direct  the  jury  to  guess  the  amount  to' be  awarded 
to  the  plaintiff,  but  it  cannot  be  arrived  at  with  mathemat- 
ical certainty.  In  my  opinion  the  jury  must  take  into  con- 
sideration as  a  basis,  if  not  the  basis,  of  their  estimate,  the 
income  which  the  plaintiff  was*  earning  at  the  time  of  the 
accident,  and  determine  whether  its  amount  was  permanent 
or  accidental.  In  my  opinion  Lord  Coleridge's  direction 
was  correct ;  he  told  the  jury  that  they  must  give  a  fair 
compensation  for  the  pecuniary  *loss.  In  my  opin-  [294 
ion,  it  would  be  wrong  to  exclude  altogether  the  special 
fees  ;  if  a  physician  within  a  given  time  receives  several  large 
fees,  it  is  certainly  a  matter  for  the  consideration  of  the  jury 
whether  he  would  continue  to  get  that  income  ;  special  fees 
constitute  an  element  which  is  not  to  be  left  out  in  ascer- 
taining what  is  the  pecuniary  loss  which  the  plaintiff  has 
sustained  by  being  debarred  from  following  his  profession. 
I  may  mention  one  matter  which  has  not  been  dealt  with. 
It  has  been  urged  that  independent  income  ought  to  be 
taken  into  account  in  estimating  tTie  pecuniary  loss.  I  can- 
not agree  to  that.  Tbe  fact  that  he  has  an  independent 
income  does  not  make  the  plaintiff's  pecuniary  loss  less.  As 
to  bodily  suffering,  the  possession  of  an  independent  income 
may  come  into  consideration,  because  a  man  may  suffer 
very  much  more  from  bodily  injury  when  he  is  deprived  of 
all  means  of  support,  and  is  reduced  to  such  poverty  that 
he  cannot  provide  for  himself  what  will  alleviate  his  suffer- 
ings ;  he  is  in  a  different  position  from  the  man  who,  having 
an  independent  income,  meets  with  a  similar  accident.     A 

?)oor  medical  practitioner  may  probably  be  entitled  to  a 
arger  compensation  for  his  misfortune,  because  he  has  no 
private  income  out  of  which  he  may  alleviate  his  sufferings. 
As  to  this,  however,  I  do  not  express  any  definite  opinion. 
I  need  only  say,  as  to  the  present  case,  that  in  estimating 
the  pecuniary  loss  the  independent  income  of  the  plaintiff 
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is  not  to  be  taken  as  a  kind  of  set-oflf,  so  as  to  reduce  the 
amount  which  the  jury  would  otherwise  award. 

Rvle  refused. 
Solicitor  for  defendants  :  M.  H.  Hall. 


[5  Common  Pleas  Division,  295.] 
April  20,  1880. 
[IN  THE  COURT  OF  APPEAL.] 

295]    *ScABAMANGA  &  Co.  V.  Stamp  and  Another. 

Ship —  Devialion —  Charterparty. 

A  deviation  for  the  purpose  of  saving  life  is  justifiable,  but  not  a  deviation  for  the 
mere  purpose  of  saving  property. 

The  defendants'  ship  was  chartered  by  the  plaintiffs  to  carry  a  cargo  of  wbe«t 
from  Cronstadt  to  the  Mediterranean,  the  usual  perils  of  the  sea  except^!.  WhiUt 
on  her  voyage  she  sighted  and  went  to  the  assistance  of  a  vessel  in  distress,  called 
the  Arion,  and  the  master,  in  consideration  oT  £1,000,  agreed  to  tow  her  into  Uie 
Texel,  which  was  out  of  his  direct  course.  Whilst  so  doing  the  defendants'  vw.«l 
was  stranded,  and  ultimately  (with  her  cargo)  was  totolly  lost.  The  jury  found  that 
it  was  not  reasonably  necessary  to  take  the'  Arion  to  the  Texel  in  order  to  stave  the 
lives  of  those  on  board  her;  but  it  was  reasonably  necessary  to  do  so  in  order  to 
save  her  and  her  cargo :  i  wffi 

Held,  that  the  deviation  was  unjustifiable,  and  consequently  that  the  plamUffa 
were  entitled  to  recover  the  value  of  the  cargo  against  llie  defendants  as  owners  ot 
the  ship. 

Appeal  by  the  defendants  from  the  judgment  of  Lindley, 
J.,  after  trial  (*). 

The  facts  of  the  case  are  stated  in  the  judgment  of  Lind- 
ley, J.,  and  also  in  the  judgment  of  Cockburn,  C.J.,  V^^^^ 
p.  298. 

1879.  Dec.  15.  Herschell,  Q.C.,  and  Benjamin,  Q.C.,  for 
the  defendants:  The  question  in  this  case  is  whether  tbe 
owners  of  the  steamship  Olyrapias  are  liable  for  the  loss  ot 
the  cargo  caused  by  a  deviation.  The  alleged  deviation 
consisted  in  towing  a  vessel  in  distress,  named  the  Arion. 
It  is  unnecessary  for  the  defendants  to  deny  that  deviation 
for  the  mere  ])nrpose  of  saving  the  cargo  of  another  vessel 
in  distress  is  unjustifiable,  Bond  v.  The  Brig  CoraC);  a"/J 
it  may  be  admitted  that  those  on  board  the  Arion  mignt 
have  been  guved  simply  by  taking  them  on  board  the  Oiy«i- 
pias  :  nevertheless  it  is  always  reasonable  to  deviate  in  order 
to  save  those  on  board  a  vessel  whose  lives  are  in  peril ;  and 
one  question  which  ought  to  have  been  left  to  the  jury  i^ 
rhether  the  steps  taken  by  the  master  of  the  Olyrapias  were 
"'^^'    a  i^easonable  mode  *of  saving  those  on  board  tue 

.  P.  D.,  316  i  arUe,  p.  557.  (')  2  Wash.  C.  C,  %<i^ 
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Arion.  It  is  in  favor  of  public  policy  and  for  the  benefit  of 
maritime  adventure  that  every  inducement  should  be  held 
out  tosave  life. 

[Brett,  L.J.:  Can  that  be  a  reasonable  mode  of  saving 
life  which  is  not  absolutely  necessary  for  that  object? 

Bram^ell,  L.J.:  It  is  always  justifiable  to  make  away 
with  property  in  order  to  save  life:  Mouse's  Case{'). 
There  is  in  this  respect  a  wide  distinction  between  life  and 
property.] 

Davis  V.  Garrett  {^)\Q  the  only  reported  case  in  the  Eng- 
lish courts  in  which  an  action  has  been  maintained  by  the 
owner  of  the  cargo  against  the  owner  of  the  ship  upon  the 
ground  of  deviation  ;  it  is,  however,  plainly  distinguishable, 
inasmuch  as  the  deviation  complained  of  in  it  was  wholly 
>vrongful.     It  is  not  disputed  on  behalf  of  the  defendants 
that  that  case  establishes  that  a  wrongful  deviation  makes  the 
owner  of  the  vessel  liable,  although  the  same  accident  would 
liave  happened  if  there  had  been  no  deviation;  buj^  the 
<ieci8ion  has  no  bearing  on  the  present  action.     There  are, 
however,  some  dicta  of  English  judges,  which  are  in  favor 
of  the  defendants.     The  Beaver  (*)  was  a  case  of  salvage ; 
put  Sir  W.  Scott,  in  delivering  j,udgment,  said  (p.  294) :  ''It 
^^•^^^  duty  of  every  king's  ship,  and  indeed  of  every  other 
®  "ip,  to  give  assistance,  as  well  against  the  elements  as  against 
T^ne  enemy."     The  property  saved  was  a  vessel  which  had 
oeen   rescued  from  the  enemy.     Dicta  of  a  similar  nature 
^»^«     be  found  in  the  following  cases  of  Lawrence  v.  Syde- 
j^'^^O;  T7ie  Watei^loo{')',  The  Jane  {')\  The  Deoeronf^)', 
]tjj^  y^bona  (").     It  is  true  that  these  cases  cannot  be  deemed 
it  i^^'^S  authorities  for  the  defendants,  but  they  show  that 
d^^?"®  Clever  been  decided,  at  least  in  an  English  court,  that 
6ee8  ^  ^^^  even  to  save  property  is  unlawful.     If  one  vessel 
ation^-*^^^^*^^  with  signals  of  distress  flying,  it  is  not  a  devi- 

rjj^f  she  goes  to  assist  her. 
ch^  2^^^,  i#.  J.:     In  1  Arnould  on  Marine  Insurance,  part  1, 
to  sav    ^:  ^^^  ^^^^  ^^'^'  ^^  ^®  '^^^  down  that  deviation  in  order 
iiot  ^Z^  iife  *i9  justifiable,  but  that  this  liberty  does    [297 

It  ^^end  to  deviation  to  save  property.] 
^tlj^P^ay  be  that  deviation  merely  to  save  the  property  of 
^'  Zi  ^  ^s  unlawful,  1  Phillips  on  "Marine  Insurance,  ch.  12, 
^,j    '  P^rs.  1027,  1028,  pp.  689,  590  (5th  ed.) ;  and  if  the  crew 

nx  «  J^^^P-'  ^^-  (*)  2  Dodson.  488,  at  p.  487. 

/V  3  o  ^•'  71  e.  (•)  2  Hagg.  Adra.,  838,  at  p.  846. 

boh     «  i^*  ^^^"   ^^^-  (')  1  Win.  Rob.,  180,  at  p.  182. 

b  ft  ^^h   ^*.  45,  »fc  P-  52,  per  Lord  Ellen-  (»)  1  Spinks,  161,  at  p.  166. 
'  •"*.      »   C.J.,    a,r&d  per  Lawrence,  J.,  at 
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of  the  Arion  had  been  taken  oflf,  the  Olvmpias  could  not 
have  lawfully  towed  her:  but  whilst  they  remained  on 
board,  any  reasonable  measures  might  be  adopted  to  save 
both  them  and  the  vessel.  As  the  loss  of  the  cargo  hap- 
pened through  the  perils  of  the  sea,  the  burden  of  pr^of  is 
upon  the  plaintiffs  to  establish  that  the  defendants  are  liable 
for  it.  If  the  contention  for  the  plaintiffs  is  right,  it  will 
follow  that  if  the  crew  of  a  vessel  in  distress  are  taken  off, 
the  rescuing  vessel  must  carry  then^  to  the  end  of  her  voy- 
age, however  distant  her  port  of  destination  may  be. 

C.  P.  BvU^  Q.C.,  for  the  plaintiffs:  No  doubt  some 
authority  may  be  found  which  appears  to  favor  the  propo- 
sition, that  a  vessel  may  deviate  from  her  course  in  order  to 
save  life ;  but  it  is  unnecessary  for  the  plaintiffs  to  admit  it 
to  be  true.  In  some  of  the  cases  to  which  reference  has 
been  made  on  behalf  of  the  defendants,  such  as  Tlie  Or- 
bona  ('),  there  appears  to  have  been  danger  to  life  as  well  as 
to  property.  The  effect  of  a  deviation  to  save  life  and  prop- 
erty has  not  been  ascertained  by  decision  in  an  English 
court,  Papayanni  v.  Hocquard{^) ;  Carmichaelv.  BrodieC); 
and  the  question  is  treated  doubtfully  in  3  Kent's  Com., 
part  6,  lee.  48,  pp.  312,  313.  On  the  other  hand,  it  is  said 
in  2  Parsons  on  Marine  Insurance,  ch.  1,  s.  5,  p.  35,  that  ''a 
delay  for  the  purpose  of  towing  a  vessel  is  certainly  a  devia- 
tion, unless  there  are  persons  on  board  the  vessel  towed  who 
can  be  saved  in  no  other  way."  This  is  a  proposition  which 
is  directly  in  point  for  the  plaintiffs,  and  which,  it  is  sub- 
mitted, ought  to  be  adopted. 

Dec.  16.  jETerschelly  Q.C.,  in  reply:  By  implication  of 
law  a  ship  may  go  out  of  her  course  in  order  to  avoid  cap- 
ture, and  this  shows  that  in  some  cases  deviation  may  be 
justified.  If  a  ship  may  deviate  in  order  to  save  life,  surely 
she  may  do  so  in  order  to  save  property :  the  violation  of 
298]  the  contract  between  the  owner  of  *the  ship  and  the 
owner  of  the  goods  is  not  greater  in  the  latter  case  than  in 
the  former. 

[Brett,  L.J.:  It  is  contrary  to  public  policy  that  a  ship 
sliould  not  deviate  in  order  to  save  life:  for  a  vessel  to  go 
out  at"  her  course  with  that  object  is  not  a  violation  of  the 
contract,  that  she  shall  proceed  direct  to  the  port  for  which 
she  is  boand.] 

When  life  is  in  peril,  every  effort  ought  to  be  made  to  pre- 

{')  1  Spink*,  VCA.  O  Law  Rep.,  1  P.  C,  260,  at  p.  254. 

(»)  Law  Rep.,  1  P.  C,  454,  at  p.  46L 
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serve  it ;  and  the  means  taken  to  insure  that  object  ought 
not  to  be  criticised  too  nicely. 

Cur,  adv,  tulL 

1880.  April  20.     The  following  judgments  were  delivered  : 

CocKBURN,  C.J.:  This  case  comes  before  us  on  appeal 
from  a  judgment  of  Mr.  Justice  Lindley  after  a  trial  at  nisi 
prius.  The  facts  are  not  in  dispute,  and  lie  in  a  very  nar- 
row compass.  The  steamship  Olympias,  of  which  the  de- 
fendants are  owners,  having  been  chartered  by  the  plaintiff 
to  carry  a  cargo  of  wheat  from  Cronstadt  to  Gibraltar,  and 
liaving  started  on  her  voyage,  when  nine  days  out,  sighted 
another  steamship,  the  Arion,  in  distress,  and,  on  nearing 
her,  found  that  the  machinery  of  the  Arion  had  broken 
down,  and  that  the  vessel  was  in  a  helpless  condition.  The 
weather  was  fine  and  the  sea  smooth,  and  there  would  have 
been  no  difficulty  in  taking  off  and  so  saving  the  crew  ;  but 
the  master  of  the  Arion,  being  desirous  of  saving  his  ship, 
as  well  as  the  lives. of  his  crew,  agreed  to  pay  £1,000  to  the 
master  of  the  Olympias  to  tow  the  ship  into  the  Texel. 

Having  taken  the  Arion  in  tow,  the  Olympias,  when  off 
the  Dutch  coast,  on  the  way  to  the  Texel,  got  ashore  on  the 
Terschelling  Sands,  and  with  her  cargo  was  ultimately  lost. 

Under  these  circumstances  the  plaintiff  claims  the  value 
of  his  goods,  alleging  that  the  goods  were  not  lost  by  perils 
of  the  seas,  so  as  to  be  within  the  exception  in  the  charter- 
party,  but  were  lost  through  the  wrongful  deviation  of  the 
defendants'  vessel.  The  defendants  plead  that  the  deviation 
was  justified,  because  it  was  for  the  purpose  of  saving  the 
Arion  and  her  cargo,  and  the  lives  of  her  captain  and  crew, 
the  ship  being  in  such  a  damaged  condition  that  she  could 
not  be  navigated. 

That  there  was  here  a  twofold  deviation,  which,  unless  the 
*circumstances  were  such  as  to  justify  it,  would  en-  [299 
title  the  plaintiff  to  recover,  cannot  be  disputed — in  the  first 
place,  in  the  departure  of  the  Olympias  from  her  proper 
course  in  going  to  the  Texel,  secondly,  in  her  taking  tlie 
Arion  in  tow,  which,  in  the  three  American  cases  of  Her- 
mann V.  Western  Marine  and  Fire  Insurance  Company  {^\ 
Notches  Insurance  Company  v.  Stanton  ("),  and  Stewart  v. 
Tennessee  Marine  and  Fire  Insurance  Company  i^\  has 
been  held  to  be  equivalent  to  a  deviation,  and  rightly  so, 
seeing  that  the  effect  of  taking  another  vessel  in  tow  is 
necessarily  to  retard  the  progress  of  the  towing  vessel,  and 
thereby  to  prolong  the  risk  of  the  voyage.     It  is  unneces- 

(»)  18  Lo.  R.,  616.  (»)  2  Sraed.  A  M.,  340.  (S)  1  Humph.,  242, 

30  Eng.  Rep.  99 
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sary  to  consider  how  far,  if  tlie  loss  had  not  been  the  con- 
sequence of  the  deviation,  the  mere  fact  of  the  deviation 
would  render  the  shipowner  liable  to  the  goods  owner  for 
loss  that  ensued  after  it,  as  distinguished  from  its  effect  in  a 
case  of  insurance ;  as  there  can  be  here  no  doubt  that  the 
loss  not  only  occurred  during  the  deviation,  but  was  occa- 
sioned by  it,  there  being  the  express  admission  of  the  master 
to  that  effect ;  and  the  case  therefore  comes  within  the  rul- 
ing in  Davis  v.  Oarrett{^\  the  authority  of  which,  so  far  as 
relates  to  a  loss  of  goods  occurring  during  the  course  of  a 
deviation,  has  never  been  questioned. 

It  becomes  therefore  necessary  to  consider  how  far  the 
grounds  on  which  the  defendants  seek  to  justify  the  devia- 
tion, can  avail  them  in  defence  of  the  action.  As  regards 
that  part  of  the  plea  which  seeks  to  justify  the  deviation  on 
the  ground  of  its  having  been  for  the  purpose  of  saving  the 
lives  of  the  crew  of  the  Arion,  it  is  obvious  that  the  defence 
fails  on  the  finding  of  the  jury,  who  have  found,  and  beyond 
question  rightly,  tTiat  the  deviation  was  not  reasonably  neces- 
sary in  order  to  save  the  lives  of  those  on  board.  On  the  other 
hand,  the  jury  have  found  that  the  deviation  was  reasonably 
necessary  for  the  purpose  of  saving  the  Arion  and  her  cargo. 
The  question  for  decision,  therefore,  is  whether,  when  devia- 
tion has  taken  place  with  the  object,  not  of  saving  life,  but 
of  saving  property  alone,  the  shipowner  will  be  exempt  from 
liability  to  a  goods  owner  whose  goods  have  been  lost 
through  the  deviation.  Mr.  Justice  Lindley,  before  whom 
300]  the  cause  was  heard  at  nisi  *prius^  gave  judgment  in 
favor  of  the  goods  owner,  the  plaintiff,  and  the  case  comes 
before  us  on  appeal  from  his  decision.  I  am  of  opinion  that 
his  decision  was  right  and  ought  not  to  be  disturbed. 

It  is  a  remarkable  fact  that,  while  the  commerce  and  the 
mercantile  marine  of  Great  Britain  have  been  for  so  many 
years  the  largest  in  the  world,  the  question  as  to  how  far  a 
deviation  for  the  purpose  of  saving  life  or  property  is  justi- 
fiable as  against  a  goods  owner  or  insurer,  has  never  come 
before  the  tribunals  of  this  country,  so  as  to  be  authorita- 
tively determined  ;  while  in  the  United  States  both  questions 
have  on  several  occasions  come  before  the  courts,  and  the 
law  may  now  be  taken  to  be  there  settled  by  judicial  deci- 
sion, as  well  as  by  the  consensus  of  jurists.  In  this  country 
the  question,  with  one  exception,  has  only  presented  itself 
incidentally  to  that  of  salvage,  and  cannot  be  said  even  in 
that  form  to  have  been  brought  to  the  test  of  judicial  deci- 
sion.    The  exception  in  question  is  to  be  found  in  the  case 

0)  6  Bing.,  '716. 


Vol  V,]  COMMON  PLEAS  DIVISION.  787 

Scaraman^a  v.  Stamp.  1880 


of  Lawre7ice  v.  SydeboiJiam{^\  in  which  the  question  of  de- 
viation to  assist  a  vessel  in  distress  was  incidentally  touched 
upon,  but  was  not  the  point  for  decision.  In  that  case 
Lawrence,  J.,  says :  "As  to  deviations  for  the  purpose  of  suc- 
coring ships  at  sea  in  distress,  it  is  for  the  common  advan- 
ta«^e  of  all  persons,  underwriters  and  others,  to  give  and 
receive  assistance  to  and  from  each  other  in  distress.  But 
that,"  he  continues,  '*  was  not  the  case  here  ;  the  prize  was 
in  no  distress."  This  observation,  made  to  meet  the  argu- 
ment of  counsel,  was  altogether  obiter  dictum^  the  question 
in  the  cause  having  no  reference  to  deviation  at  all,  but  being 
whether  under  a  policy  authorizing  the  taking  of  prizes  in 
the  course  of  a  voyage,  the  shortening  sale  in  order  to  remain 
by  and  protect  a  captured  prize,  was  within  the  terms  of  the 
policy.  The  learned  judge,  it  is  to  be  observed,  in  no  way 
explains  what  he  means  by  the  term  "deviation,"  or  the 
degree  of  assistance  which  is  to  be  understood  as  to  be  given 
for  what  he  terms  "  the  common  advantage."  That  the  ques- 
tion of  deviation  was  not  before  the  court,  is  apparent  from 
the  language  of  Lord  EUenborough,  who,  after  stating  what 
the  point  really  was,  says^:  "This  does  not  aflfect  the 
question  how  far  slackening  sail  from  ^motives  of  [301 
humanity  to  succor  another  ship  in  distress  is  allowable; 
nor  is  it  necessary  to  touch  upon  it.  Perhaps,  when  such  a 
case  does  arise,  it  may  be  found  for  the  general  benefit  of  all 
insurers  (and  amongst  others  consequently  for  the  benefit  of 
those  who  may  raise  such  an  objection)  to  allow  such  succor 
to  be  given  without  imputing  deviation  to  the  succoring  ship. 
It  is  not  however  necessary  now  to  give  any  opinion  on  that 
point." 

The  other  cases  in  which  the  question  has  incidentally 
arisen  are  all  cases  of  salvage.  In  the  case  of  The  Beaver  ('), 
there  were  conflicting  claims,  it  being  insisted  on  behalf  of 
a  king's  ship  that  the  ship  saved  had  been  a  derelict,  and 
had  been  saved  entirely  through  the  assistance  of  the  king's 
ship.  All  that  Sir  William  Scott  says  is,  "  With  respect  to 
the  king's  ship,  I  cannot  admit  the  inflamed  representation 
which  has  been  made  of  their  services.  It  is  the  duty  of 
every  king's  ship,  and  indeed  of  every  other  ship,  to  give 
assistance,  as  well  against  the  elements  as  against  the  enemy." 
How  far  that  duty  extended,  or  how  far  it  would  protect  a 
shipowner  from  the  consequences  of  a  deviation,  the  learned 
judge  does  not  say,  nor  does  it  appear  to  have  been  present 
to  his  mind. 

P)  6  East,  45,  at  p.  54,  (')  6  East,  at  p.  32.  (»)  3  Chr.  Rob.,  292. 
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In  the  later  case  of  The  Waterloo  \^\  in  which  salvage 
was  claimed  by  the  owners  and  crew,  of  a  ship  chartered  by 
the  East  India  Company,  for  salvage  services  rendered  to 
one  of  the  company's  own  ships,  and  in  which  the  claim 
was  resisted  on  the  ground  that,  by  the  terms  of  the  charter- 
party  and  the  instructions  under  which  the  ship  sailed,  no 
salvage  could  be  demanded,  Sir  William  Scott  it  is  true  says: 
"As  to  the  instructions,  they  extend  no  further  than  to  en- 
join the  duty  of  assisting  other  ships  belonging  to  the  com- 
pany ;  but  they  do  not  express  that  this  duty,  which  it  is 
very  proper  to  enjoin,  shall  receive  no  remuneration,  what- 
ever be  the  active  merit,  whatever  be  the  suffering  incurred 
in  performing  it.  It  is  the  duty  of  all  ships  to  give  succor 
to  others  in  distress ;  none  but  a  freebooter  would  withhold 
it ;  but  that  does  not  discharge  from  liability  to  payment 
where  assistance  is  substantially  given."  Here  again  the 
learned  judge  is  dealing  with  the  subject  of  duty  only  so  far 
as  it  affected  the  claim  to  salvage  ;  with  its  effect  in  respect 
302]  of  deviation  *he  had  nothing  to  do.  Yet  it  appears 
to  have  occurred  to  him  that  the  deviation  mi^ht  not  be 
without  serious  consequences  in  respect  of  the  ship's  insur- 
ance ;  for  in  fixing  the  amount  to  be  paid  for  salvage,  after 
dwelling  on  the  merits  of  the  claim,  he  adds,  "Nor  can  I 
altogether  lose  sight  of  the  dangers  the  ship  thus  incurred 
of  vitiating  her  insurance,  though  that  may  be  a  questiona- 
ble point.'' 

In  the  case  of  The  Jane  ('),  where  the  master  of  a  whaler 
had  gone  with  a  boat's  crew  at  the  risk  of  their  lives  to  the 
assistance  of  a  vessel  dismasted,  and  with  the  sea  making  a 
breach  over  her,  and  the  crew  of  which  had  taken  to  the  rig- 
ging as  their  last  resource,  it  beiqg  urged  on  behalf  of  the 
owners  that  they  had  incurred  tlie  risk  of  forfeiting  their 
insurance,  the  court  (Sir  Charles  Robinson)  is  said  to  have 
"entertained  some  doubt  as  to  the  positive  forfeiture  of  the 
insurance  in  all  cases  by  deviation  to  assist  vessels  in  dis- 
tress"— evidently  looking  upon  the  question  as  an  unsettled 
and  uncertain  one. 

In  the  later  case  of  The  Orhona^)^  Dr.  Lushington  appears, 
indeed,  to  have  taken  a  more  decided  view.  Referring  to  the 
claim  for  additional  salvage,  on  the  ground  of  the  fatal  effect 
which  the  deviation  might  have  had  on  the  insurance,  he 
says:  "It  is  said  that  the  insurance  of  the  Poictiers  was 
void.  That  is  not  true  in  law  ;  for  it  is  not  the'law  that  if 
one  vessel  goes  out  of  her  way  to  assist  another  in  distress, 
the  insurance  is  void."     In  support  of  which  he  refers  to 

O  2  Dods.,  433.  (»)  2  Hagg.,  888.  (*)  1  Spinks,  161. 
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what  was  said  by  the  judges  in  Lawrence  v.  8ydebotham{^\ 
but  which,  as  I  have  silready  shown,  affords  no  suflSicient 
authority  for  the  position  in  question. 

In  two  more  recent  cases  the  Judicial  Committee  of  the 
Privy  Council  appear,  however,  to  have  taken  a  more 
doubtful  view  of  the  subject  than  seems  to  have  been  enter- 
tained by  Dr.  Lushington  in  the  case  just  referred  to.  In 
delivering  the  judgment  of  the  Judicial  Committee  in  Pa- 
payanni  v.  IIocquard(^\  the  risk  run  of  vitiating  the 
insurance  having  Ibeen  urged  as  a  reason  for  increasing  the 
amount  to  be  allowed  for  salvage,  Dr.  Lushington  says: 
''  With  reference  to  the  uncertainty  in  which  the  subject  is 
involved,  their  Lordships  have  been  invited  to  solve  the 
*question.  Tlieir  Lordships  beg  to  decline  that  invi-  [303 
tation.  We  are  of  opinion,"  he  continues,  ''that  this  ques- 
tion ought  to  be  raised,  not  incidentally  before  this,  but 
directly  before  another  tribunal,  as  the  great  question  at 
issue,  and  there  receive  the  most  careful  deliberation,  until 
at  last  it  copies  to  a  final  solution  and  is  set  at  rest."  He 
adds,  however,  that  in  considering  the  amount  of  salvage  to 
be  given,  "  The  judge  can  never  forget  that  there  was  possi- 
bly a  risk  incurred  in  respect  of  the  vacating  of  policies,  and 
in  regard  to  actions  which  might  be  brought  by  owners  of 
cargo." 

In  like  manner,  in  the  subsequent  case  of  Oarmichael  v. 
Brodie{*\  the  Judicial  Committee  held  that  the  claim  of  the 
owners  of  the  ship  should  be  considered  with  reference  to 
*'the  doubt  whether  the  insurance  might  not  be  vitiated, 
and  whether  the  owners  of  the  ship  might  not  become 
responsible  to  the  owners  of  the  cargo  for  the  acts  of  their 
servants  in  deviating  from  their  course  to  render  the  assist- 
ance, and  weakening  the  crew" — thus  treating  the  question 
of  law,  as  to  the  effect  of  a  deviation  for  the  purpose  of  ren- 
dering assistance,  as  unsettled  and  uncertain. 

The  case  before  us  presents  itself,  therefore,  so  far  as  our 
courts  are  concerned,  as  one  of  the  first  impression,  on  which 
we  have  to  declare,  or  perhaps,  I  may  say,  practically,  to 
make,  the  law. 

I  am  glad  to  think  that  in  doing  so  we  have  the  advantage 
of  the  assistance  afforded  to  us  by  the  decisions  of  the  Ameri- 
can courts  and  the  opinions  of  American  jurists,  whom  acci- 
dent has  caused  to  anticipate  us  on  this  question.  And, 
although  the  decisions  of  the  American  courts  are  of  course 
not  binding  on  us,  yet  the  sound  and  enlightened  views  of 

0)  6  East,  64.  («)  Law  Rep.,  1  P.  C,  250. 
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American  lawyers  in  the  administration  and  development 
of  the  law — a  law,  except  so  far  as  altered  by  statutory  en- 
actment, derived  froni  a  common  source  with  our  own — 
entitle  their  decisions  to  the  utmost  respect  and  confidence 
on  our  part. 

It  is,  however,  unnecessary  to  go  through  the  Americaa 
decisions  in  any  detail.  The  effect  of  them  is  to  be  found 
in  the  well  known  text  writers,  but  is  nowhere  better  stated 
than  in  the  judgment  of  Mr.  Justice  Sprague  in  the  case  of 
304]  Crocker  v.  Jackson  (').  The  *result  of  these  authori- 
ties, immediately  bearing  on  the  question  which  we  have 
here  to  decide,  may  be  briefly  stated. 

Deviation  for  the  purpose  of  savitig  life  is  protected,  and 
involves  neither  forfeiture  of  insurance  nor  liability  to  the 
goods  owner  in  respect  of  loss  which  would  otherwise  be 
within  the  exception  of  ''perils  of  the  seas."  And,  as  a 
necessary  consequence  of  the  foregoing,  deviation  for  the 
purpose  of  communicating  with  a  ship  in  distress  is  allowa- 
ble, inasmuch  as  the  state  of  the  vessel  in  distress  may 
involve  danger  to  life.  On  the  other  hand,  deviation  for  the 
sole  purpose  of  saving  property  is  not  thus  privileged,  but 
entails  all  the  usual  consequences  of  deviation. 

If,  therefore,  the  lives  of  the  persons  on  board  a  disabled 
ship  can  be  saved  without  saving  the  ship,  as  by  taking  them 
off,  deviation  for  the  purpose  of  saving  the  ship  will  carry 
with  it  all  the  consequences  of  an  unauthorized  deviatit)n. 

But  where*  the  preservation  of  life  can  only  be  effected 
through  the  concurrent  saving  of  property,  and  thebojiaflde 
purpose  of  saving  life  forms  part  of  the  motive  which  leads 
to  the  deviation,  the  privilege  will  not  be  lost  by  reason  of 
the  purpose  of  saving  property  having  formed  a  second  mo- 
tive for  deviating. 

In  these  propositions  I  entirely  concur,  as  well  as  in  the 
reasoning  by  which  this  view  of  the  law  is  supported  by  Mr. 
Justice  Lindley  in  his  very  able  judgment.  The  impulsive 
desire  to  save  human  life  when  in  peril  is  one  of  the  most 
beneficial  instincts  of  humanity,  and  is  nowhere  more  salu- 
tary in  its  results  than  in  bringing  help  to  those  who,  ex- 
posed to  destruction  from  the  fury  of  winds  and  waves, 
would  perish  if  left  without  assistance.  To  all  who  have  to 
trust  themselves  to  the  sea,  it  is  of  the  utmost  importance 
that  the  promptings  of  humanity  in  this  respect  should  not 
be  checked  or  interfered  with  by  prudential  considerations 
as  to  injurious  consequences,  which  may  result  to  a  ship  or 
cargo  from  the  rendering  of  the  needed  aid.     It  would  be 

0)  Sprague's  B.,  141. 
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against  the  common  good,  and  shocking  to  the  sentiments 
of  mankind,  that  the  shipowner  should  be  deterred  from 
endeavoring  to  save  life  by  the  fear,  lest  any  disaster  to  ship 
or  cargo,  consequent  on  so  doing,  should  fall  on  himself. 
Yet  it  would  be  unjust  to  expect  that  he  should  be  called 
upon  to  satisfy  the  call  of  humanity  at  his  own  entire  risk. 
*Moreover,  the  uniform  practice  of  the  mariners  of  [305 
every  nation — except  such  as  are  in  the  habit  of  making  the 
unfortunate  their  prey — of  succoring  others  who  are  in  dan- 
ger, is  so  universal  and  well  known,  that  there  is  neither 
injustice  nor  hardship  in  treating  both  the  merchant  and  the 
insurer  as  making  their  contracts  With  the  shipowner  as 
subject  to  this  exception  to  the  general  rule  of  not  deviating 
from  the  appointed  course.  Goods  owners  and  insurers 
must  be  taken,  at  all  events  in  the  absence  of  any  stipula- 
tion to  the  contrary,  as  acquiescing  in  the  universal  practice 
of  the  maritime  world,  prompted  as  it  is  by  the  inherent 
instinct  of  human  nature,  and  founded  on  the  common 
interest  of  ^all  who  are  exposed  to  the  perils  of  the  seas. 
What  woufd  be  the  effect  of  such  astipulation  as  I  have  just 
referred  to,  if  it  existed,  it  is  unnecessary  for  the  purpose 
of  the  present  case  to  consider. 

Deviation  for  the  purpose  of  saving  property  stands  obvi- 
ously on  a  totally  different  footing.  There  is  here  no  moral 
duty  to  fulfil,  which,  though  its  fulfilment  may  have  been 
attended  with  danger  to  life  or  property,  remains  unre- 
warded. There  would  be  much  force,  no  doubt,  in  the  argu- 
ment that  it  is  to  the  common  interest  of  merchants  and 
insurers,  as  well  as  of  shipowners,  that  ships  and  cargoes, 
when  in  danger  of  perishing,  should  be  saved,  and  conse- 
quently that,  as  matter  of  policy,  the  same  latitude  should 
be  allowed  in  respect  of  the  saving  of  property  as  in  respect 
of  the  saving  of  life,  were  it  not  that  the  law  has  provided 
another,  and  a  very  adequate  motive  for  the  saving  of  prop- 
erty, by  securing  to  the  salvor  a  liberal  proportion  of  the 
property  saved — a  proportion  in  which  not  only  the  value 
of  the  property  saved,  but  also  the  danger  run  by  the  salvor 
to  life  or  property  is  taken  into  account,  and  in  calculating 
which,  if  it  be  once  settled  that  the  insurance  will  not  be 
protected,  nor  the  shipowner  freed  from  liability  in  respect 
of  loss  of  cargo,  the  risk  thus  run  will,  no  doubt,  be  included 
as  an  element.  It  would  obviously  be  most  unjust  if  the 
shipowner  could  thus  take  the  chance  of  highly  remunera- 
tive gain  at  the  risk  and  possible  loss  of  the  merchant  or  the 
insurer,  neither  of  whom  derive  any  benefit  from  the  preser- 
vation of  the  property  saved.     This  is  strikingly  exempli- 
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fied  in  the  present  case,  in  which,  not  content  with  what 
would  have  been  awarded  to  him  by  the  proper  court  on  ac- 
306]  count  of  salvage,  the  master  *made  his  own  terms, 
and  would  have  been  paid  a  very  large  sum  had  the  attempt 
to  bring  the  Arion  into  port  proved  successful.  It  is  obvi- 
ously^ one  thing  to  accord  a  privilege  to  one  who  acts  from 
a  sense  of  duty,  without  expectation  of  reward,  another 
to  extend  it  to  one  who  neither  acts  from  a  sense  of  moral 
duty  nor  in  obedience  to  what  may  be  thought  to  be  the 
policy  of  the  law,  but  solely  with  a  view  to  his  own  individ- 
ual profit. 

In  the  result,  I  am  of  opinion  that  though  the  deviation  of 
the  Olympias,  so  far  as  relates  to  her  proceeding  to  the  Arion 
in  the  first  instance,  was  justified,  the  taking  the  latter  in 
tow,  and  departing  from  the  proper  course  in  order  to  take 
the  ship  to  the  Texel,  this  not  being  necessary  in  order  to 
save  the  lives  of  the  captain  and  crew,  was  an  unauthorized 
deviation  ;  and  the  loss  of  the  plain  tiffs  cargo  having  been 
the  direct  consequence  of  the  deviation,  or,  to  use  the  lan- 

Sfuage  of  Tindal,  C.J.,  in  Davis  v.  Oarretti^)^  '*the  loss 
laving  actually  happened  whilst  the  wrongful  act  was  in 
operation  and  force,  and  being  attributable  to  the  wrong- 
ful act,"  the  defendants  cannot  avail  themselves  of  the  ex- 
ception in  the  charterparty,  and  the  plaintilH^  is,  therefore, 
entitled  to  judgment.  The  appeal  must,  therefore,  be  dis- 
allowed. 

I  am  authorized  by  my  colleagues.  Lord  Justice  Brett  and 
Lord  Justice  Cotton,  to  say  that  they  concur  in  the  judgment 
I  have  just  delivered. 

Bramwell,  L.J.:  I  am  of  opinion  that  this  judgment 
must  be  affirmed.  The  defendants  have  undertaken  to  the 
plaintiff  to  carry  his  goods  from  port  to  port  without  devia- 
tion, unless  for  cause  justifying  such  deviation.  The  de- 
fendants have  deviated,  and  so  broken  their  contract  unless 
they  can  show  such  cause.  Now  the  cause  that  will  justify 
non-compliance  with  an  undertaking  may  be  express  or 
implied  in  the  contract  itself,  or  added  to  it  by  usage  or  by 
some  positive  law.  The  cause  alleged  in  this  case  is,  that 
the  deviation  was  a  reasonable  one  to  save  a  ship  and  her 
cargo  from  loss  and  destruction.  It  is  certain  that  no  law 
orders  such  a  deviation.  It  is  certain  there  is  no  usage, 
which  adds  to  the  contract  a  power  to  deviate  for  such 
cause.  On  the  contrary,  every  opinion  is  against  it,  and  it 
307]  is  certain  that  ships  which  *desire  to  have  a  power, 
or  one  somewhat  like  it,  expressly  stipulate  for  it,  as  for 

0)  6  BiDg.,  716,  at  p.  724. 
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example,  for  the  right  to  tow  vessels.  As  it  is  not  expressed 
in  the  contract  between  the  plaintiff  and  the  defendants,  the 
only  remaining  question  is,  can  it  be  implied?  Now,  for 
my  own  part,  I  think  it  most  objectionable  to  add  to  the 
contracts  of  parties  that,  which  they  could  have  added  them- 
selves had  they  been  minded.  It  is  to  suppose  they  would 
liave  made  the  contract  we  make  for  them,  had  they  only 
thought  of  it :  a  supposition  very  likely  to  be  wrong.  Still 
in  some  cases  it  is  and  must  be  done.  It  is  said  it  must  be 
in  this  case  on  the  ground  of  public  policy.  That  is  to  say, 
as  I  understand,  that  it  is  for  the  good  of  mankind  in  gen- 
eral, and  so  of  Englishmen,  that  ships  should,  without  lia- 
bility to  freighters,  have  power  to  deviate  to  save  other 
ships  and  cargoes.  Now  I  am  by  no  means  sure  that  that 
is  so.  I  am  by  no  means  certain  that  more  might  not  be  lost 
than  gained  by  such  a  power  and  its  exercise.  I  am  certain 
of  this,  that  the  best  way  to  manage  the  matter  is  to  leave 
parties  to  make  their  own  bargains  about  it.  •  Let  the  ship- 
owner charge  less  freight  where  he  reserves  to.  himself  the 
power,  and  more  where  he  does  not.  I  am  also  certain  of 
this  that  even  if  the  good  of  mankind  and  of  this  country  in 
particular  would  be  augmented  by  such  a  power,  and  by  im- 
plying it  in  a  contract,  unless  expressly  excluded,  we  cannot 
imply  it  on  the  ground  of  public  policy. 

If  public  policy  required  such  power  should  exist,  achar- 
terparty  which  expressly  denied  such  power  would  be  ille- 
gal and  all  its  provisions  void.  Can  that  be  maintained  for 
a  minute  ?  •  Public  policy  requires  the  enforcement  of  certain 
rules,  as  that  contracts  shall  not  be  illegal  nor  immoral,  that 
they  shall  not  be  in  restraint  of  trade,  nor  of  personal  free- 
dom, that  they  shall  not  invite  to  the  commission  of  crime, 
as  an  undertaking  with  a  man  to* pay  money  to  his  execu- 
.tors  if  he  commits  suicide.  But  public  policy  would  no 
more  imply  such  a  matter  as  this,  and  make  its  exclusion 
from  a  charter  illegal,  than  it  would  make  an  agricultural 
lease  unlawful,  because  some  of  the  covenants  were  incon- 
sistent with  the  most  profitable  use  of  the  land. 

I  am  of  opinion,  then,  that  the  defendants  have  broken 
their  contract  without  any  sulficient  excuse  or  justification, 
and  that  this  action  is  maintainable. 

*It  will  be  said  that  this  is  a  very  narrow  ground  [308 
on  which  to  decide  the  case.  It  may  be.  But  it  is  th<?  only 
ground,  and  it  is  not  my  fault  that  that  is  narrow.  After 
all  the  question  is,  had  the  defendants  sufficient  justification 
for  breaking  their  promise  ?  I  say  no,  and  that  the  plaintiff 
must  recov'er. 

30  Eng.  Rep.  100 
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.  The  question  whether  a  deviation  to  save  life  is  justifiable 
is  untouched  by  this  opinion.  That  question  depends  on 
different  considerations  and  different  authorities. 

Judgment  affirmed. 

Solicitors  for  plaintiffs  :    WaltonSy  Bubh  &  Walton. 
Solicitors  for  defendants :  Orump  &  Son. 
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Orounde  of  Judgment. 

Goods  were  vested  in  a  trustee  with  power  to  sell  them  npon  the  direction  of  bis 
cestui  que  trust.  The  cestui  que  trust,  with  the  authority  of  the  trustee,  executi^  and 
registered  a  bill  of  sale  assigning  the  goods  : 

Held^  tliat  the  bill  of  sale  was  void  as  against  execution  creditors. 

A  judgment  of  the  county  court  may,  upon  ajipeal,  be  upheld  on  other  gronnds 
than  those  on  which  the  county  court  judge  proceeded,  if  they  appear  and  are  admit- 
ted in  his  notes. 

A  County  court  judge  decided  that  a  registered  bill  of  sale,  given  by  a  person  oat 
of  possession  of  the  goods  assigned  and  deriving  title  from  a  grantee  under  an  un- 
registered bill  of  sale,  was  invalid  against  an  execution  creditor. 

Held  by  Grove,  J.  (Lopes,  J.,  dissenting),  that  this  decision  was  correct. 

Appeal  from  the  Clerkenwell  County  Court. 

At  the  trial  of  an  interpleader  issue  raising  the  question 
whether  the  plaintiff  as  execution  creditor,  or  the  claimant 
as  holder  of  a  bill  of  sale,  was  entitled  to  goods  seized  under 
a  fi.  fa.  issued  on  a  judgment  recovered  by  the  plaintiff 
against  the  defendant,  the  following  facts  appeared  :  On 
the  27th  of  June,  1879,»  the  goods  then  being  in  a  house 
occupied  by  the  defendant  Edward  Henry  Knight  were  in 
possession  of  the  sheriff,  who  had  seized  them  under  a  fi.  fa. 
issued  on  a  judgment  recovered  by  one  Bamberger  against 
the  defendant.  The  sheriff  sold  and  formally  delivered  the 
goods  to  Oliver,  a  brother-in-law  of  Knight,  and  gave  to 
309]  Oliver  an  ^inventory  of  the  goods.  At  the  foot  of  the 
inventory  was  a  receipt  signed  by  the  sheriff's  officer  for 
£84  19^.  Id,  paid  to  him  by  Oliver  for  the  goods.  The  in- 
ventory and  receipt  were  not  registered  as  a  bill  of  sale  under 
41  &  42  Vict.  c.  31  (The  Bills  of  Sale  Act,  1878).  On  the  1st 
of  July,  1879,  Oliver  by  deed,  in  consideration  of  natural 
love  and  affection  for  his  sister,  Emily,  the  wife  of  Knight, 
assigned  to  Higgs  the  goods,  an  inventory  whereof  was  an- 
nexed to  the  deed,  in  trust  to  permit  the  whole  or  any  part 
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of  the  goods  to  be  used  and  enjoj^ed  by  Emily  Knight  dur- 
ing her  life  for  her  separate  use  independently  of  her  hus- 
band, or  upon  the  direction  in  writing  of  the  said  Emily 
Knight  to  sell  the  same  or  any  part  thereof  in  such  manner 
as  she  should  in  writing  direct.  And  if  any  part  of  the  same 
premises  should  at  the  death  of  Emily  Knight  remain  un- 
sold, in  trust  to  permit  the  same  to  be  used  and  enjo)^ed  by 
the  said  Edward  Henry  Knight,  if  he  should  be  then  living. 
And  after  the  death  of  the  survivor  of  them,  the  said  Emily 
and  Edward  Henry  Knight,  in  trust  forthwith  to  sell  the 
same  in  such  manner  as  the  trustees  or  trustee  should  think 
fit,  and  to  hold  the  moneys  produced  by  the  said  sale  in 
trust  for  the  executors  or  administrators  of  the  said  Emily 
Knight  as  part  of  her  separate  personal  estate.  This  deed 
also  was  unregistered.  On  the  15th  of  August  one  Chapman 
recovered  judgment  against  Edward  Henry  Knight  for  a  sum 
due  on  a  bill  of  exchange.  On  the  15th  of  September,  1879, 
Mrs.  Knight  wrote  to  her  trustee  Higgs,  "Will  you  please 
give  me  an  authority  to  dispose  of  the  whole  or  any  portion 
of  the  furniture  settled  upon  me  by  Mr.  Oliver."  On  the 
16th  of  September,  1879,  Higgs  wrote  to  her,  "I  hereby  au- 
thorize you  to  sell  the  whole  or  any  portion  of  the  furniture 
now  in  your  possession,  and  which  was  included  in  the  deed 
of  settlement  dated  the  first  day  of  July  last."  On  the  said 
16th  of  September,  1879,  Mrs.  Knight  sold  the  goods  to  one 
Watson  for  £70,  giving  him  an  inventory  and  receipt  signed 
by  herself  and  attested  by  a  solicitor.  A  copy  of  this  in- 
ventory and  receipt,  together  with  an  affidavit  of  the  execu- 
tion thereof,  and  of  the  description  of  Mrs.  Knight  and  the 
attesting  witness,  was  duly  filed  under  the  Bills  of  Sale  Act, 
1878.  At  the  same  time  an  agreement  whereby  Watson  let 
the  goods  on  hire  at  so  much  a  month  for  eighteen  months 
to  Edward  Henry  *Knight,  with  a  provision  that  if  [310 
the  monthly  sums  were  paid  the  effects  should  become  the 
absolute  property  of  Edward  Henry  and  Emily  Knight, 
was  also  filed,  accompanied  by  a  similar  affidavit  under 
the  act. 

On  the  16th  of  September,  1879,  the  goods,  which  had 
remained  in  the  possession  of  Edward  Henry  Knight,  were 
seized  in  execution  under  the  judgment  recovered  by  the 
plaintiff  Chapman  against  Knight,  and  were  claimed  by 
Watson,  whereupon  interpleader  proceedings  were  taken, 
£46  12s.  lOd.  the  debt  and  costs  were  paid  into  court  by  the 
claimant,  and  this  issue  was  ordered. 

Evidence  of  the  identity  of  the  goods  was  given,  and  the 
judge  held  that  the  identification  was  proved. 
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It  was  contended  for  the  clainaant  that  the  settlement  of 
the  Ist  of  July,  1879,  ought  to  have  been  registered,  but  the 
judge  held  that  as  it  was  not  a  claim  by  a  creditor  of  Oliver 
(the  original  purchaser  and  settlor),  registration  of  the  set- 
tlement was  unnecessary.  It  was  also  contended  for  the 
claimant  that  assuming  the  transaction  of  the  27th  of  Jane 
was  within  the  Bills  of  Sale  Act,  1878,  the  inventory  and 
receipt  of  that  date  did  not  require  to  be  registered  in  such 
a  case  as  the  present  of  a  claim  between  Watson  claimant 
and  Chapman  execution  creditor,  and  were  not  the  docu- 
ments on  which  Watson  relied  for  his  title  ;  that  under  the 
circumstances  the  transaction  between  Oliver  and  the  sheriff 
did  not  amount  to  a  bill  of  sale,  on  the  ground  that  Oliver 
was  put  into  possession  by  the  sheriflf;  and  the  claimant 
relied  on  s.  20  of  the  Bills  of  Sale  Act,  1878,  inasmuch  as  his 
title  was  derived  under  documents  of  the  16th  of  September, 
which  had  been  duly  registered. 

It  was  contended  for  the  plaintiff  that  the  documents  of  the 
27th  of  June  ought  to  have  been  registered  as  the}''  were  the 
foundation  of  Watson's  title:  Ex  parte  Odell.  In  re  Wal- 
deni^).  The  county  court  judge  found  as  facts  that  the 
ffoods  in  question  were,  on  the  27th  of  June,  in  the  house 
ifo.  3  Charteris  Road,  which  was  then  occupied  by  Knight, 
the  execution  debtor;  that  such  goods  were  then  in  the 
formal  possession  of  the  sheriff  under  a  fi.  fa.  in  an  action 
of  one  Bamberger  against  Knight,  that  such  goods  were 
sold  and  the  inventory  and  receipt  of  the  27th  of  June 
311]  .  *given  to  Oliver  in  the  execution  of  that  process,  and 
that  possession  was  never  given  to  Oliver;  and  the  jud^e 
held  that  the  inventory  and  receipt  was  a  bill  of  sale  within 
the  Bills  of  Sale  Act,  1878,  and  ought  to  have  been  regis- 
tered as  provided  by  that  act,  and  not  having  been  regis- 
tered was  void,  and  he  further  found  that,  at  the  time  of  the 
levy  at  the  suit  of  Chapman  the  goods  were  still  on  the 
premises  No.  3  Charteris  Road,  and  were  in  the  apparent 

{)ossession  of  Knight,  the  execution  debtor,  and  his  honor 
leld  that  Watson  could  stand  in  no  better  position  thaa 
Oliver,  and  barred  Watson's  claim,  and  gave  judgment  for 
Chapman  with  costs  to  be  taxed  and  paid  by  Watson,  the 
claimant. 

A  rule  nisi  having  been  obtained  to  set  aside  this  judg- 
ment and  to  enter  judgment  for  the  claimant, 

Dec.  12,  1879.  R,  V.  Williams,  for  the  plaintiff,  showed 
cause  :    First.  As  the  debtor  remained  in  possession  of  the 

Q)  10  Ch.  D.,  16 ;  26  Eng.  K.,  628. 
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igoods,  a  duly  registered  bill  of  sale  was  necessary  to  defeat 
the  right  of  the  execution  creditor.  Oliver  must  found  his 
title  on  the  inventory  and  receipt  given  bjr  the  sheriff.  But 
those  documents  are  included  in  the  defanition  of  '*  bill  of 
sale,"  41  &  42  Vict.  c.  31,  s.  4,  and  should  have  been  regis- 
tered under  the  act.  They  were  not  registered,  and  there- 
fore Oliver  had  no  valid  title  to  confer  on  Higgs  by  the 
settlement. 

Secondly.  Assuming  Oliver's  title,  and  consequently  his 
assignment  to  Higgs,  the  trustee,  to  have  been  valid,  the  sale 
to  Watson,  although  by  inventory  and  receipt  duly  regis- 
tered, was  invalid.  Higgs,  who  had  the  legal  interest  under 
the  settlement,  might  have  conveyed  that  interest  to  the 
purchaser.  But  instead  of  the  trustee  selling  by  authority 
of  the  cestui  que  trusty  she  sold  by  his  authority. 

Prosser,  for  the  claimant,  in  support  of  the  rule:  First. 
Oliver's  title  was  good.  He  bought  of  the  sheriff,  who  was 
in  possession.  But  even  if  the  inventory  and  receipt  given 
by  the  sheriff  needed  registration  under  the  Bills  of  Sale 
Act,  1878,  in  order  to  be  valid  as  against  an  execution  cred- 
itor, the  transfer  of  property  by  them  to  Oliver  was  com- 
lete,  and  no  seizure  by  execution  creditors  took  place  before 
e  assigned  his  property  to  Higgs. 

*Secondly.  The  duly  registered  assignment  by  the  [312 
wife  was  good.  She  was  the  beneficial  owner  of  the  prop- 
erty.    The  trustee's  power  of  sale  was  delegated  to  her. 

This  question  was,  by  direction  of  the  court,  re-argued. 

Dec.  19.  Prosser^  for  the  claimant :  The  point  that  the 
inventory  and  receipt  given  on  the  sale  to  the  claimant 
should  have  be^n  signed  by  the  owner  in  possession  of  the 
goods,  and  not  by  the  wife,  who  had  a  mere  beneficial  inter- 
est in  them,  was  not  decided  in  the  county  court,  and  is  not 
stated  as  a  ground  of  the  judgment.  The  judge  was  not 
asked  to  take  a  note  of  it,  nor  does  it  appear  on  his  notes, 
and  therefore  the  plaintiff  cannot  raise  it  now :  Rhodes  v. 
Licerpool  Commercial  Imestment  Co.  (*). 

a.  V,  Williams,  for  the  execution  creditor :  The  judg- 
ment may  be  supported  on  any  sufficient  ground  appearing 
and  admitted  on  the  notes.  Suppose  an  action  for  the  price 
of  goods  ordered  for  a  company  by  an  agent,  whom  the 
county  court  judge  erroneously  held  not  to  have  implied 
authority  to  order  them,  and  judgment  was  accordingly 
given  for  the  company,  and  it  appeared  on  the  notes  that 
the  order  had  been  given  by  another  agent  with  due  author- 

0-4C.  P.D.,  425. 
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ity,  the  court  on  appeal  could  enter  judgment  for  the  plain- 
tiff. Here,  indeed,  the  judgment  was  rightly  entered  and 
should  stand.  The  rule  is  only  to  enter  judgment  for  the 
claimant.  That  cannot  be  done.  It  should  have  been  for 
a  new  trial.  In  Cousins  v.  Lombard  Bank{^)  the  court 
assumed  throughout  that  if  it  appeared  on  the  notes  that 
facts  had  been  gone  into  raising  a  point  of  law,  a  new  trial 
might  be  granted  in  favor  of  the  defendant. 

[Lopes,  J.:  But  ought  not  the  point  relied  on  to  be  pre- 
sented to  the  county  court  judge  ?  Suppose  the  appeal  were 
by  special  case,  could  you  argue  questions  not  stated  in  it, 
and  if  not,  can  you  raise  new  points  on  argument  of  a  rule 
under  38  &  39  Vict.  c.  50,  s.  6  ?] 

Yes,  on  facts  appearing  in  the  notes. 

[Lopes,  J. :  In  Eastland  v.  BurcheU  (*)  the  court  availed 
themselves  of  the  Judicature  Act,  1875,  Order  XL,  Rule  10, 
313]  in  Mirecting  a  judgment  in  the  county  court  to  be  set 
aside  and  entered  for  the  defendant.] 

Under  13  &  14  Vict.  c.  61,  ss.  14,  15,  the  Court  of  Appeal 
from  the  county  court  is  not  confined  to  the  precise  ques- 
tions submitted  to  them,  but  may  decide  upon  the  whole 
case  as  stated. 

The  evidence  here  is  of  possession  by  the  execution  debtor, 
a  settlement  of  the  goods  by  Oliver,  having  no  title,  on  a 
trustee  for  the  wife,  and  a  registered  inventory  and  receipt 
only  signed  by  her.  But  the  power  was  in  the  trustee  to 
sell,  and  not  in  her. 

Cur,  adv.  vult. 

April  8.  Grove,  J.,  after  stating  the  facts,  said :  The 
county  cour.t  judge  held,  that  although  the  last  bill  of  sale 
was  registered,  yet,  as  it  was  given  by  a  person  who  had 
taken  title  from  an  unregistered  bill  of  sale,  it  could  not 
confer  a  better  title  than  that  derived  from  the  unregistered 
bill  of  sale  of  the  27th  of  June;  1879,  or  the  subsequent  set- 
tlement of  July,  1879,  so  that  the  last  bill  of  sale  was  invalid 
as  against  the  execution  creditor.  During  the  argument 
before  us  a  point  arose,  on  which  the  count}''  court  judge  did 
not  give  an  opinion,  whether,  even  assuming  that  he  was 
wrong  on  the  question  on  which  he  decided  the  case,  the 
registered  bill  of  sale,  not  having  been  executed  by  the  legal 
owner  of  the  goods,  was  valid  as  against  the  execution  cred- 
itor. A  further  question  was  also  argued,  whether,  when  a 
county  court  judge  is  asked  to  take  a  note  at  the  trial,  and 
does  so,  this  court  of  appeal  is  limited  to  the  point  in  the 

Q)  1  Ex.  D.,  404.  («)  3  Q.  B.  D.,  482 ;  28  Eng.  Rep.,  362. 
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note,  or  can,  if  they  see  that  the  conclusion  below  was  abso- 
lutely right  on  another  point,  give  judgment  upholding  the 
judgment  which  is  right?  It  was  admitted  that  the  court 
can  grant  a  new  trial,  but  denied  that  they  can  enter  judg- 
ment on  a  new  point  not  dealt  with  in  the  county  court. 

I  am  of  opinion  that  the  county  court  judge  was  right  on 
the  point  he  decided.  I  had  a  doubt,  which  is  weakened, 
but  not  altogether  removed ;  and  I  believe  my  Brother  Lopes 
doubts  likewise.  But  on  the  second  point  we  are  both  agreed 
that  even  if  the  county  court  judge  were  wrong  on  the 
first  point,  the  bill  of  sale  signed  Emily  Knight  was  not  in 
proper  compliance  with  the  Bills  of  Sale  Act,  and  although 
registered,  was  invalid,  and  that,  *therefore,  the  [314 
judgment  against  the  claimant  was  right,  and  we  have  the 
power  of  upholding  it.  Where  magistrates  have  given  a 
reason  for  their  decision  which  is  unimportant,  and  their 
judgment  has  been  right  on  other  points,  the  superior  courts 
have  upheld  their  decision,  on  the  ground  that  it  would  be 
absurd  to  send  the  case  back  to  the  justices  when  they  had 
all  the  materials  before  them  for  a  right  decision,  although 
the  reasons  given  were  wrong.  I  see  no  cause  wh)r  that 
should  not  be  done  in  the  present  case,  and  find  nothing  in 
the  County  Courts  Act  to  prevent  it.  By  s.  6  the  person  in- 
tending to  appeal,  must  request  the  county  court  judge  to 
take  a  note  of  any  point  of  law,  and  the  judge  is  bound  to 
take  a  note  of  the  point  and  of  the  evidence  relating  thereto. 
There  is  nothing  there  which  says  that,  if  the  judge  shall  be 
right  in  his  conclusion,  the  court  are  to  reverse  his  judg- 
ment, and  decide  the  case  wrongly  because  on  the  point  sub- 
mitted to  us  he  happens  to  have  made  a  mistake.  It  would 
be  extravagant  to  suppose  that  we  ought  to  do  so.  The  par- 
ties might  be  agreed  on  the  facts,  and  the  judge  may  have 
given  half-a-dozen  right  reasons,  and  yet,  because  he  may 
also  give  one  wrong  one,  the  decision  would  have  to  be  re- 
versed.    I  think  that  would  be  idle. 

I  next  turn  to  the  two  points  in  the  case.  The  first  is  this : 
The  execution  debtor  was  in  possession  of  the  goods  assigned 
by  an  unregistered  bill  of  sale  which  is  admitted  to  be  void 
as  against  the  execution  creditor.  There  is  a  subsequent 
settlement  by  the  grantee,  that  is  admitted  to  be  void,  be- 
cause unregistered.  Then  there  being  a  third  document, 
which  I  will  for  the  present  suppose  to  have  been  executed 
by  the  trustee  Higgs,  it  is  said  that  as  this  was  registered  it 
takes  eflfect  so  as  to  vest  the  goods  in  Watson,  and  therefore 
the  execution  creditor  is  defeated.  That  would,  I  think,  be 
altogether  contrary  to  the  intention  of  the  Bills  of  Sale  Act. 
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It  is  not  specifically  provided  in  the  act  that  the  registration 
shall  be  the  registration  of  a  document  proceeding  from  the 

Eerson  in  possession,  or  apparent  possession,  of  the  goods. 
\at  on  the  other  hand  there  is  nothing  against  this  in  the 
act.  Every  section  seems  to  contemplate  that  a  bill  of  sale, 
to  be  good  against  an  execution  creditor,  must  be  a  docu- 
ment executed  by  a  person  ,who  has  not  parted  with  the 
goods,  but  remains  in  possession.  The  object  of  the  act  ap- 
315]  pears  to  be  to  prevent  a  transaction  which  *is  so  often 
fraudulent,  viz.,  goods  being  conveyed  to  one  person  as 
security  while  they  remain  in  possession  of  another  who  ob- 
tains credit  on  them,  or  misleads  execution  creditors  into 
levying,  and  gets  the  costs  of  the  proceedings  taken  against 
goods  the  property  in  which  is  transferred.  Where  there  is 
a  transfer  of  possession  the  Bills  of  Sale  Act  is  not  required 
at  all.  Section  8  virtually  enacts  that  every  bill  of  sale  as 
against  trustees  in  bankruptcy,  sheriJBfs  officers,  and  others, 
seizing  in  execution  any  chattels  comprised  in  the  bill  of 
sale,  and  "also  as  against  every  person  on  whose  behalf 
such  process  shall  have  been  issued  shall  be  deemed  fraud- 
ulent and  void."  To  what  extent?  Not  absolutely,  but 
*'  so  far  as  regards  the  property  in  or  right  to  the  possession 
of  any  chattels  comprised  in  such  bill  of  sale  which,  at  or 
after  the  time"  of  executing  such  process  (as  the  case  may 
be),  and  after  the  expiration  of  the  seven  days  for  registra- 
tion, *'are  in  the  possession,  or  apparent  possession,  of  the 
person  making  such  bill  of  sale."  The  main,  and  indeed 
almost  the  whole  object  is  that  it  shall  be  known  to  debtors 
and  others  of  the  public  who  purchase  chattels,  that  although 
they  are  in  the  apparent  possession  of  A.,  yet,  that  by  going 
to  the  proper  office,  one  can  find  out  that  the  real  owner  is 
B.  Other  sections  show  the  same  thing:  for  example,  s.  20, 
which  enacts  that  *'  chattels  comprised  in  a  bill  of  sale,  which 
has  been  and  continues  to  be  duly  registered  under  this  act, 
shall  not  be  deemed  to  be  in  th^  possession,  order,  or  dispo- 
sition of  the  grantor  of  the  bill  of  sale"  within  the  meaning 
of  the  act.  So  likewise  the  final  clause,  s.  10,  subs.  3,  en- 
acting that  "a  transfer  or  assignment  of  a  registered  bill  of 
sale  need  not  be  registered."  And  again,  the  provisions  of 
s.  10  require,  with  great  accuracy,  the  name  and  description 
of  the  residence  and  occupation  of  the  grantor  to  be  stated, 
and  the  courts  have  been  extremely  stringent  in  enforcing 
compliance  with  all  those  requirements.  Why?  That  there 
may  be  no  fraud,  and  that  it  shall  be  accurately  pointed  out 
on  the  register,  not  merely  who  has  got  the  goods,  but  that 
the  grantee  is  not  in  possession.     I  find  nothing  in  the  act 
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leading  to  such  a  consequence  as  the  argument  for  the  claim- 
ant involves.  I  should  hesitate  before  admitting  such  con- 
sequence, and  would  rather  leave  it  to  the  Court  of  Appeal  to 
consider.  A  case  has  been  cited  which  *seemed  in  [316 
favor  of  the  appellant,  but  there  is  in  it  a  very  material  differ- 
ence— perhaps  not  conclusive — in  favor  of  the. view  I  take. 
In  Edwards  v.  Eitglishi^)  not  only  was  the  claimant  taking 
advantage  of  his  own  wrong,  but  there  was  this  distinction, 
viz.,  that  the  second  bill  of  sale  was  not  a  bill  of  sale  by  the 
transferee  of  the  property,  but  by  the  person  actually  in 
possession.  Notwithstanding  the  fact  that  the  person  had 
got  rid  of  the  property  in  the  goods,  it  was  held  that  the 
same  person  could  give  a  sufficient  bill  of  sale  eflfective  to 
confer  a  good  title  as  against  the  execution  creditor.  That 
is  in  favor  of  my  view  that  the  main  object  of  the  Bills  of 
Sale  Act  is  that  the  person  who  remains  in  possession  of  the 
goods  shall  be  the  party  whose  name  is  on  the  register,  and 
in  Edwards  v.  Englisii  (*)  it  was  held  that  although  he  had 
parted  with  the  property  in  the  goods,  he  could  give  another 
effective  security  against  execution  creditors.  But  there  is 
another  case,  Richards  v.  James  ("),  which  goes  a  little  fur- 
ther. There  two  bills  of  sale,  the  first  unregistered,  the 
second  registered,  were  both  granted  by  the  same  party, 
and  the  court  held  that  the  person  taking  under  the  second 
bill  of  sale  took  as  against  the  execution  creditors. 

Now  in  this  case  if  the  claimant  is  right,  although  Oliver 
could  not  set  up  the  unregistered  bill  of  sale,  he  could  do  it 
practically  in  a  moment  by  nominally  assigning  to  somebody 
else,  and  then  that  person  registering  the  bill  of  sale,  so  the 
very  object  not  only  of  the  statute  but  the  ratio  decidendi 
of  that  case  would  be  defeated.  Lush,  J.,  delivering  the 
considered  judgment  of  the  court  says,  '*  What  then  is  the 
consequence  of  avoiding  a  bill  of  sale  by  an  execution  ?  Is  it 
to  displace  the  security  altogether,  or  is  it  only  to  neutralize 
it  so  far  as  it  affects  the  interest  of  the  execution  creditors, 
and  to  leave  it  operative  as  to  all  other  interests?  We  are 
of  opinion  that  the  consequence  is  to  displace  it  altogether, 
and  that  in  no  other  way  can  due  effect  be  given  to  the 
statute"  (•). 

That  seems  to  me  an  authority  tending  to  support  the  con- 
clusion of  the  learned  county  court  judge,  which  I  think  is 
right.  On  the  second  point  my  Brother  Lopes  concurs  with 
me,  and  we  *both  think  that  there  was  not  a  proper  [317 
assignment  within  the  Bills  of  Sale  Act.     I  have  already 

(»)  7  E.  &  B.,  664.  O  Law  Rep.,  2  Q.  B.,  285. 

(»)  Law  Rep.,  2  a  B.,  285,  at  p.  291. 

30  Eng.  Rep.  101 
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read  some  of  the  provisions  which  apply  to  the  first  point 
and  also  to  the  second,  particularly  the  provisions  of  s.  10, 
as  to  execution  and  attestation,  and  the  names  of  the  grantor 
and  grantee,  and  the  index  of  them  to  be  kept  under  s.  12. 

If  the  second  assignment  by  the  cestui  que  trust  were  good 
the  whole  of  that  part  of  the  act  would  be  defeated,  for  a 
person  would  only  have  to  create  a  secret  trust  and  the  cestui 
que  trust  without  any  legal  title  executing  the  bill  of  sale 
his  name  would  appear  as  grantor  and  there  would  be  no 
trace  of  the  existence  of  the  legal  owner,  and  so  fraud  might 
be  committed.  Now  the  settlement  gave  no  power  to  the 
wife  to  sell,  but  to  Higgs  to  sell  at  her  direction.  She  her- 
self sells  without  any  power  given  by  deed  or  legal  interest 
in  the  goods,  and  her  name  ovXy  appears  on  the  register.  It 
may  be  that  she  has  a  good  equitable  interest  and  that  the 
courts  of  equity  would  compel  Higgs  to  follow  her  direc- 
tion, but  that  is  not  the  question.  The  question  is,  whose 
name  should  appear  in  the  register  of  the  bill  of  sale  1  I 
think  the  name  of  Higgs  and  not  that  of  Emily  Knight. 
So  the  Bills  of  Sale  Act  has  not  been  complied  with  and  the 
bill  of  sale  not  properly  registered,  therefore  even  supposing 
the  county  court  judge  were  wrong,  we  are  of  opinion  that 
there  was  no  proper  registration  here  and  therefore  it  is  void, 
a  result  which  cannot  be  altered  by  any  new  trial,  and  that 
the  judgment  is  right  even  if  the  first  point  should  fail.  If 
either  point  were  decided  the  other  way  it  would  virtually 
repeal  the  act. 

Were  the  balance  of  equities  considered  it  would  be  against 
a  man  who  takes  goods  knowing  nothing  about  them.  I 
think  the  judgment  should  be  aflirmed. 

Lopes,  J.:  I  also  think  the  judgment  should  be  affirmed. 
I  quite  agree  with  everything  said  by  my  Brother  Grove  on 
the  second  point  and  in  the  reasons  so  elaborately  given  on 
which  we  have  arrived  at  that  conclusion.  But  with  respect 
to  the  first  point  I  differ  with  great  hesitation  from  the  view 
taken  by  my  learned  Brother.  I  am  not  prepared  to  go  the 
length  of  holding  that  a  prior  bill  of  sale,  void  against  an 
318]  execution  creditor  because  not  *registered,  can  have 
the  effect  of  rendering  inoperative,  as  against  the  execution 
creditor,  a  subsequent  bill  of  sale  given  by  the  holder  of  the 
unregistered  bill  of  sale  and  properly  registered.  This  is, 
however,  immaterial  for  the  decision  of  this  case,  which  can 
be  decided  on  the  other  point.  I  think  the  judgment  should 
be  affirmed  on  the  second  point.  Rule  discharged. 

Solicitor  for  plaintiff:    TF.  T.  BoydelL 

Solicitor  for  claimant :  Poncione. 
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[6  Common  Pleas  Division,  818.] 
May  14,  1880. 

Lazarus  v^.  Andrade. 

Bill  of  Sale — Amgnmetit  of  Future- acquired  Property — Slock-ifi- Trade,  Substiiuiion  of. 

By  bill  of  sale  the  grantor  assigned  to  the  grantee  the  stock-in-trade  then  'a 
certain  specified  premises,  and  also  the  stock-in-trade  which  should  or  might  at  any 
time  during  the  continuance  of  the  security  be  brought  into  the  premises,  either  in 
addition  to  or  in  substitution  for  stock-in-trade  therein  at  the  date  of  the  bill  of  sale : 

I/eld,  by  Lopes,  J.,  that  the  assignment  was  sufficient  to  pass  the  property  tn  stock- 
in-trade  afterwards  brought  into  the  premises  in  addition  to  or  in  substitution  for 
that  previously  there. 

Further  consideration.  An  interpleader  issue  tried 
before  Lopes,  J.,  raised  the  question  wnether  goods  seized 
in  execution  of  a  judgment  against  one  Pliillips  were  the 
property  of  the  plain tiflf,  or  of  the  defendant,  the  execution 
creditor.  The  pjaintift  claimed  under  and  proved  a  bill  of 
sale  by  which  rhillips,  for  the  consideration  therein  men- 
tioned, had  assigned  to  the  plaintiff  "all  and  singular  the 
stock-in-trade,  cnattels,  goods,  and  effects  now  being  in, 
upon,  or  about  the  messuage  or  dwelling  house,  warehouse, 
and  premises  situate  and  being  No.  62  Wilson  Street,  Fins- 
bury,  in  the  county  of  Middlesex,  the  particulars  whereof 
are  set  forth  in  the  schedule  hereunder  written.  And  also 
the  stock-in-trade,  goods,  chattels,  and  effects  which  shall 
or  may  at  any  time  or  times  during  the  continuance  of  this 
security  be  brought  into  the  aforesaid  messuage  or  dwelling 
Louse,  warehouse,  and  premises,  or  be  appropriated  to  the 
use  ^thereof,  either  in  addition  to  or  in  substitution  [319 
for  stock-in-trade,  goods,  chattels,  and  effects  now  being 
therein,  or  any  of  them."  The  schedule,  specifying  the 
contents  of  a  warehouse,  set  out  various  quantities  of  ostrich 
and  other  feathers,  and  some  business  furniture.  Some 
stock-in-trade  afterwards  brought  on  to  the  premises  in 
addition  to  or  substitution  for  that  which  was  there  at  the 
date  of  the  bill  of  sale  was  seized  as  aforesaid. 

Crispe^  and  Hart^  for  the  plaintiff :  The  bill  of  sale,  being 
an  absolute  assignment  of  future-acquired  goods  thereafter 
to  be  brought  on  to  the  messuage  mentioned,  passes  the 
property  in  them,  Holroyd  v.  Marshall  ('),  and  is  not  a  miere 
license  to  seize,  as  in  Reeve  v.  Whitmore  (*). 

Bullen,  for  the  defendant :  The  doctrine  of  Holroyd  v. 
Marshall  {^)  only  applies  to  subsequently  acquired  property 
when  so  specifically  described  as  to  be  identified  :  Benjamin 

0)  10  H.  L.  C,  191.  («)  88  L.  J.  (Ch,),  68. 
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on  Sale,  2d  ed.,  p.  65,  citing  Belding  v.  Reed  ('),  where  a  bill 
of  sale  purported  to  convey  all  the  bankrupt's  property  be- 
ing or  nereafter  to  be  upon  or  about  his  dwelling  house, 
farm,  and  premises  situate  at  Reedham  or  elsew^here  in 
the  kingdom  of  Great  Britain,  and  Pollock,  C.B.,  said, 
"the  defendant  could  not  lawfully  seize  property  which 
the  bankrupt  acquired  after  the  bill  of  sale  was  executed; 
and  in  this  view  I  see  nothing  inconsistent  with  the  principle 
laid  down  in  Holroyd  v.  Marshall  {^).^^  Nothing  has  ear- 
marked or  identified  the  future-acquired  property.  In 
Leaiham  v.  Amor  (')  additional  machinery,  which  had  been 
brought  on  to  the  premises  after  the  date  of  the  bill  of  sale 
comprising  future  property,  was  annexed  to  the  machinery 
there  when  the  bill  of  sale  was  given,  and  the  court  thought 
it  had  "become  specific." 

Crispe  replied.  Cur  adv.  rmU. 

• 

May  14.  Lopes,  J.:  This  bill  of  sale  purported  to  assign 
to  the  plaintiff  all  the  stock-in-trade,  chattels,  goods,  and 
effects  in  the  messuage,  particulars  whereof  were  set  forth 
in  a  schedule  there  under  written.  And  also  the  stock-in- 
320]  trade,  goods,  chattels,  and  *effects,  which  should  or 
might  at  any  time  or  times  during  the  continuance  of  the 
security  be  brought  into  the  messuage,  warehouse,  and 
premises,  or  be  appropriated  to  the  use  thereof,  either  in 
addition  to  or  in  substitution  for  stock-in-trade,  chattels,  and 
effects  now  being  therein,  or  any  of  them. 

The  sheriff  had  seized  stock-in-trade  not  being  contained 
in  the  said  schedule,  nor  in  the  premises  when  the  bill  of 
sale  was  executed,  but  other  stock-in-trade  not  comprised 
in  the  schedule  which  had  been  brought  into  the  premises 
by  the  grantor  subsequently  to  the  date  of  the  bill  of  sale. 
Such  last  mentioned  property  had  been  brought  into  the 
premises  in  addition  to  or  in  substitution  for  stock-in-trade 
m  the  premises  when  the  bill  of  sale  was  executed. 

It  was  contended  for  the  defendant  (the  execution  cred- 
itor) that  the  goods  brought  into  the  premises  subsequently 
to  the  execution  of  the  bill  of  sale  did  not  pass  to  the  plain- 
tiff, and  that  the  title  of  the  defendant  in  respect  of  them 
was  preferable  to  the  title  of  the  plaintiff  (the  claimant). 
Holroyd  v.  Marshall  (*)  and  LeatharriY.  Amori^)  were  relied 
on  by  the  plaintiff,  and  Belding  v.  Reed  (*)  by  the  defend- 
ant. The  principle  deducible  from  these  decisions  is  that 
property  to  be  aiter-acquired,  if  described  so  as  to  be  capa- 

(»)  8  H.  A  C,  955.  (»)  47  L.  J.  (Q.B.).  681. 

O  10  H.  L.  C,  191.  O  ro  H.  L.  C,  193. 
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ble  of  being  identified,  may  be,  not  only  in  equity  but  also 
at  law,  the  subject-matter  of  a  valid  assignment  for  value. 
The  contract  must  be  one  which  a  court  of  equity  would 
specifically  enforce.  Belding  v.  lieedi^)  was  decided  before 
the  Judicature  Acts,  and  is  distinguishable  from  the  present 
case.  The  ground  of  that  decision  was,  that  the  description 
"all  other  the  personal  estate  and  effects  whatsoevernow 
being  or  hereafter  to  be  on  the  premises  or  elsewhere  in  the 
United  Kingdom,"  \/fas  so  vague  that  it  did  not  entitle 
the  claimant  to  institute  a  suit  for  specific  performance  of 
the  contract.  Neither  the  character  of  the  property  nor  its 
whereabouts  was  indicated,  and  there  was  nothing  to  ear- 
mark it.  In  this  case  the  property  is  to  be  brought  into  the 
premises  or  to  be  appropriated  to  the  use  thereof,  either  in 
addition  to  or  in  substitution  for  property  then  on  the 
premises.  I  think  the  assignment  sufficiently  specific,  the 
property  in  question  having  become  specific  by  being 
brought  on  to  *the  premises  in  addition  to  or  in  sub-  [321 
stitution  for  property  mentioned  in  the  schedule.  The  case 
of  Leatham  v.  Amor  (*)  is  a  strong  authority  in  favor  of 
this  view. 

Judgment  for  the  plaintiff . 

Solicitors  for  plaintiff :  Noon  &  Clarice. 

Solicitors  for  the  defendant :  Stallard  &  Whitting. 


0)  8  n.  A  C,  956. 


(«)  47  L.  J.  (aB.),  681. 


4  Southern  Law  Rev.  (N.S.),  199  ;  6 
id.,  221  ;  13  U.  C.  L.  J.,  267  ;  15  Am. 
Law  Rev.,  121. 

As  between  the  parties,  a  sale  of,  or 
chattel  mortgage  on  property  to  be  ac- 
quired, is  valid. 

Canada,  Upper  :  Perrin  d.  Wood, 
21  Grant's  Chy.,  492. 

Oeorgia  :  Goodrich  «.  Williams,  50 
Oa.,  425  ;  Green  v.  Rogers,  62  id.,  166, 
under  Georgia  Code. 

Michigan  :  American,  etc.,  D.  Fos- 
ter, 36  Mich.,  868. 

Mississippi :  Davis  f>,  Marx,  55 
Miss.,  376,  878,  and  cases  cited. 

But  see  Everman  v.  Robb,  52  Miss., 
6.58. 

Missouri :  Wright  t.  Bircher,  6  Mo. 
App..  322,  affirmed  72  Mo.,  179. 

New  York :  Ludwig  v.  Kipp,  20 
Hun,  265. 

See  Levy  v.  Welsh,  2  Edw.  Chy., 
4S8;  Spies  v.  Boyd,  1  E.  D.  Smith, 
445  ;  Van  Heusen  v.  Radcliff,  17  N.  Y., 
50;  Carpenter  v.  Simmons,   28  llow. 


Pr.,  13  ;  Mittnacht  v.  Kelly,  3  Keyes, 
407,  3  Abb.  Dec,  301. 

Rhode  Island  :  Williams  ^.  Win- 
sor,  12  R.  L,  9. 

Tennessee  :  See  Phelps  v.  Murray, 
2Tenn.  Chy.,  746. 

United  Btates,  Oircnit  and  Dis- 
trict: Barnard  v.  Norwich,  etc.,  4 
Cliff.,  351  ;  Brett  «.  Carter,  2  Lowell, 
458.  461-3,  and  cases  cited,  3  Cent. 
L.  J.,  286. 

Wisconsin :  But  see  in  this  state. 
Hunter  «.  Bosworth,  43  Wise.,  583, 
591.  and  cases  cited. 

So,  as  between  a  mortgagee  and  a 
subsequent  purchaser,  in  good  faith,  of 
the  goods,  who  had  actual  knowledge 
of  the  mortgage. 

Michigan  :  American,  etc.,  v.  Fos- 
ter, 36  Mich.,  868 ;  Robson  «.  Mich. 
Cent.,  37  Mich.,  70. 

MiiMOuri  :  Wright  v.  Bircher,  5  Mo, 
App.,  322. 

United  States,  Circuit  and  District : 
Barnard  '^.  Norwich,  etc.,  4  Cliff.,  851. 
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Though  after-acquired  property  may 
pass  by  sale  or  mortgage,  it  passes  sub. 
sequeut  to  the  rights  of  others  therein 
or  thereto  at  the  time  the  mortgagor 
acquires  his  title,  i.e.,  to  rescission  on 
account  of  fraud,  etc.:  Williamson  v. 
New  Jersey,  etc.,  29  N.  J.  Eq.,  311; 
Myer  v.  Car  Co.,  102  U.  S.  R.,  1. 

In  some  of  the  States,  a  sale  of,  or 
chattel  mortgage  on  property  to  be  ac- 
quired, is  held  invalid. 

Maine :    Farrar  v.  Smith,  64  Me.,  77. 

Massachusetts  :  Moody  v.  Wright, 
13  Mete,  17  ;  Bernard  v.  Eaton,  2  Cush,, 
294  ;  Pettis  v.  Kellogg,  7  id.,  456. 

But  see  Chase  v.  Denny,  130  Mass., 
568  ;  Pierce  v.  George,  108  id.,  78,  11 
Am.  Rep.,  310,  314  note. 

Rhode  Island  :  Williams  v.  Win- 
sor,  12  R.  L,9. 

Tennessee :  Phelps  v.  Murray,  2 
Tenn.  Chy.,  746. 

At  law,  a  bill  of  sale  or  conveyance 
cannot  pass  the  property  in  goods 
which  are  not  in  existence,  or  which  do 
not  belong  to  the  grantor  at  the  time 
the  deed  is  given  ;  though  in  equity, 
such  a  contract  would  operate  to  trans- 
fer to  the  vendee  the  beneficial  interest 
in  the  property  as  soon  as  it  was  ac- 
quired by  the  grantor,  and  the  grantee 
might  enforce  specific  perfonnance  of 
the  contract  :  Lloyd  v.  European,  etc., 
2  Pugsl.  &  Burb.  (New  Brunsw.),  194. 

See  also  Nicholson  v.  Temple,  4 
Pugsl.  &  Burb.,  248. 

A  sale  of,  or  chattel  mortgage  upon 
property  not  in  existence,  or  not  then 
acquired,  does  not,  as  between  the  par- 
ties, in  law,  pass  title,  yet  it  g^ves  the 
vendee  or  mortgagee  license  to  seize 
such  property,  and  after  such  seizu;^ 
the  title  passes ;  in  equity  it  tranfers 
the  beneficial  interest,  without  the  in- 
tervention of  any  new  act,  which  at- 
taches immediately  upon  the  coming 
into  existence  or  the  acquisition  of  the 
property. 

Mississippi :  Cayce  v,  Stovall,  50 
Miss.,  396. 

New  York:  Wisnerr.  Ocumpaugh, 
71  N.  Y.,  113  ;  McCaffrey  v.  Woodin,  65 
id.,  459,  22  Am.  R.,  644,  659  note,  re- 
versing 62  Barb.,  316,  and  distinguish- 
ing Otis  V.  Sill,  8  id.,  102,  Gardner  v. 
McEwen,  19  N.  Y.,  123,  Milliman  «, 
Nehr,  20Barb.,  37. 

See  Cressy  v.  Labre,  17  Hun,  120  ; 
Gardner  v.  McEwen,  19  N.  Y.,  123; 


Mittnacht  v.  Kelly,  3  Abb.  App.  Dec., 
301 , 3  Keyes,  407;  Conderman  v.  Smith, 
41  Barb..  404. 

Rhode  Island  :  See  Cook  t.  Cor- 
thell,  11  R.  I.,  482  ;  Williams  €.  Briggs, 
Id.,  476  ;  Groton,  etc.,  v.  Gardner,  Id., 
626,  627. 

South  Oarolina  :  Parker  v.  Jacobs, 
14  S.  C,  112,  115,  and  cases  cited. 

Tennessee  :  See  Phelps  v.  Murrav, 
2  Tenn.  ,Chy.,  746,  751  et  seq.,  and 
cases  cited. 

And  some  cases  hold  the  same  doc- 
trine as  to  attaching,  or  execution 
creditors. 

New  York  :  McCaffrey  «.  W^oodin, 
65N.  Y.,402. 

Bouth  Oarolina  :  Parker  v.  Jacobs, 
14  S.  C,  112;  115,  and  cases  cited. 

Crops  which  have  been  sown  have  a 
potential  existence,  and  may  be  sold  or 
mortgaged  as  existing  property.  So 
crops  to  be  sown  upon  land  then  owned 
by  the  vendor  or  mortgagor,  wool  upon 
sheep,  or  expected  products  from  a 
dairy. 

Alabama:  Steams  v.  Gafford,  59 
Ala.   544. 

Oalifornia :  Rider  v.  Edgar,  54  Cal., 
127. 

Illinois :  Hansen  v.  Dennison,  7  Brad- 
well,  73. 

Indiana:  Duke  r.  Strickland,  43 
Ind.,  494. 

Kentucky :  But  see  Vinson  «.  Hollo- 
well,  10  Bush.  538. 

Maine:  Farrar  v.  Smith,  64  Maine, 
74,  77,  and  cases  cited. 

Mississippi:  Cayce  v.  Stovall,  50 
Miss.,  396,  399. 

New  York:  Andrew  v.  Newcomb, 
32  N.  Y.,  417;  Cressy  «.  Labre.  17 
Hun,  120,  122-3,  and  cases  cited  ;  Van 
Hoozer  «.  Corey,  34  Barb.,  %  ;  Johnson 
V.  Crofoot,  ^7  How.  Pr.,  59;  CVjnderman 
«.  Smith,  41  Barb.,  404. 

See  Milliman  v.  Nehr,  20  Barb.,  37. 

Tennessee:  See  Thurman  c.  Jen- 
kins, 2  Baxt.,  426. 

United  States,  Supreme  Oonrt: 
Butt  tj.  Ellett,  19  Wall.,  544,  affirming 
1  Woods,  214. 

In  some  of  the  States  it  is  held,  that 
crops  to  be  raised  in  the  future,  by  the 
industry  of  the  mortgagor,  the  seed  not 
being  in  the  ground  at  the  time  of  exe- 
cuting the  mortgage,  having  no  poten- 
tial existence,  do  not  pass  under  the 
mortgage,    and    the    mortgagee,    not 
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haying  taken  possession  thereof  after 
sown,  cannot  hold  them  as  against  an 
execution  creditor  of  the  mortgagor. 

niinoiB:  Stowell  v.  Blair,  5  Bradw., 
104  ;  Gettings  v.  Nelson,  86  Ills.,  593  ; 
Roy  V.  Goings,  6  Bradw.,  162. 

Massachusetts :  Chase  v.  Denny,  180 
Mass.,  568. 

New  York :  As  between  the  mort- 
gagor's personal  representatives  and 
the  mortgagee,  see  Cressy  v.  Labre,  17 
Hun,  120. 

It  seems  that  at  law  such  a  mortgage 
"would  be  held  good  if  the  mortgagee 
had  taken  possession  under  his  mort- 
gage, and  perhaps  in  equity,  without 
his  so  taking  possession :  Roy  v.  Go- 
ings, 6  Bradw.,  162,  164,  and  cases 
cited ;  Geltings  v.  Nelson,  86  Ills.,  591  ; 
Stern  v.  Simpson,  62  Ala.,  194;  Mc- 
Caffrey f>.  Woodin,  65  N.  Y.,  462; 
Parker  v.  Jacobs,  14  S.  C,  115;  Chase 
«.  Denny,  130  Mass.,  566;  Dunlop  d. 
Tutty,  2  Victorian  R.  (Law),  14  ;  Cook 
V.  Corthell,  11  R.  I.,  482. 

See  Reeve  v.  Whitmore,  4  De  Gex,, 
Jones  &  Smith,  1,  and  cases  cited  by 
Mr.  Perkins  in  note  to  Little,  Brown  & 
Co.*s  ed. ;  Cressy  v.  Labre,  17  Hun, 
120;  Phelps  v.  Murray,  2  Tenn.  Chy., 
746. 

Though  many  cases  hold  that  a  sale 
or  mortgage  of  an  un planted  crop,  to  be 
sown  upon  land  held  by  the  vendor  or 
mortgagor,  is  valid. 

Alabama:  Grant  v.  Steiner,  65  Ala., 
499  ;  Jones  v.  Webster,  48  id.,  9. 

Arkansas:  Apperson  v.  Moore,  30 
Ark. ,  56  ;  Driver  «.  Jenkins,  Id. ,  120. 

Oalifomia:  Arques  v.  Wasson,  51 
Cal.,  620. 

Mississippi:  White  v,  Thomas,  52 
Miss.,  49. 

New  York:  Conderman  v.  Smith, 
41  Barb.,  404 ;  Van  Hoozer  v.  Cory,  34 
Barb.,  9 ;  McCaffrey  u.  Woodin,  65 
N.  Y.,  459  ;  Cressy  v,  Labre,  17  Hun., 
122. 

Where  the  vendor  of  lands  retains  a 
lien  on  the  future  crops  for  the  pay- 
ment of  the  purchase  money,  and  the 
title  to  the  same  is  to  be  absolute  only 
when  the  conditions  of  the  sale  have 
been  complied  with  ;  held,  that  his 
right  to  the  crop,  until  the  purchase 
money  be  paid,  is  superior  to  that  of 
beneficiaries  under  a  trust  conveyance 
made  subsequent  to  the  registration  of 
the  lien  to  secure  them  in  the  advance- 


ment of  moneys  to  his  vendee  :  Polk  v, 
Foster,  7  Baxter  (Tenn.),  98. 

By  a  contract  between  A.  and  B.,  all 
the  colts  thereafter  foaled  by  certain 
mares  sold  by  B.  to  A.  and  kept  in  B.'s 
stables  under  A.'s  care,  were  to  belong 
to  A. 

Held,  1.  That  a  valid  sale  could  be 
made  of  the  colts  before  they  were 
foaled:  Hull  «.  Hall,  48  Conn.,  250. 

In  this  case,  as  the  mare  was  actually 
sold  to  A.,  it  would  seem  she  would  be 
the  owner  of  colts  foaled  by  her  own 
mare.  The  question  as  to  whether  the 
mare  remaining  in  B.'s  possession  ren- 
dered the  sale  of  her  fraudulent  as  to 
creditors,  the  court  held  did  not  apply 
to  the  foals,  because  they  were  not  in 
existence  at  the  time  of  the  sale  of  the 
mare  and  of  the  agreement 

But  see  Nicholson  v.  Temple,  4  Pugs. 
&  Burb.,  248. 

Railway  mortgages  upon  "all  prop- 
erty now  belonging,  or  that  may  at  any 
time  hereafter  belong  to  said  company 
and  be  used  as  a  part  of  said  railroad 
or  be  appurtenant  thereto,  or  necessary 
for  the  construction  or  operation  there- 
of," create  a  valid  lien  upon  property 
afterwards  procured  by  the  company 
for  the  use  of  the  road. 

Arkansas :  Little  Rock,  etc.,  d.  Page, 
35  Ark.,  304. 

Oonnecticut:  Buck  v,  Seymour,  46 
Conn.,  156. 

Illinois:  Quincy  v,  Chicago,  etc.,  94 
D18..537. 

Maine:  Harmlin  v.  European,  etc., 
72  Maine,  83. 

Mississippi:  But  see  Mississippi, 
etc.,  u.  Chicago,  58  Miss.,  896. 

New  Jersey :  Coe  v.  Delaware,  etc., 
B4N.  J.  Eq.,  266. 

United  States,  Supreme  Court: 
Myer  v.  Car  Co.,  102  U.  S.  R.,  1. 

A  bill  of  sale  of  so  much  of  a  grow- 
ing crop  of  cotton  as  will  make  two 
bfldes,  each  weighing  not  less  than  500 
pounds,  as  against  an  execution  cred- 
itor, passes  no  title  to  any  of  the  crop 
before  separation  of  the  two  bales  from 
the  mass  of  the  crop  :  Williamson  v. 
Steele,  3  Lea  (Tenn.),  327  :  Stephens  v. 
Sauter,  49  N.  Y.,  35 ;  Richardson  a 
Alpena,  etc.,  40  Mich.,  203;  Blakeley 
V,  Patrick,  67  N.  C,  40. 

See  Pettis  v.  Kellogg,  7  Cush.,  456. 

Defendant  executed  and  delivered  to 
plaintiff  a  bill  of  sale  of  the  produce 
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upoD  a  farm  sold  and  conveyed  at  the 
sanie  time  by  him  to  plaintiff,  and  also 
"  all  the  personal  property  and  effects  " 
named  in  a  schedule  annexed. 

The  schedule,  after  naming  a  variety 
of  live  stock  and  fanning  implements, 
contained  this  clause  :  "  Also  all  other 
personal  property  of  every  name  and 
kind  whatsoever  on  the  Allen  farm 
above  referred  to,  and  this  day  con- 
veyed to  Gilbert  Durant  by  N.  H.  Al- 
len and  wife,  including  two  full  beds 
in  good  order  and  the  bedding  of  the 
same,  consisting  of,  for  each  bed,  two 
pillows,  two  sheets,  two  blankets,  one 
straw  bed,  one  feather  bed,  and  the 
bedstead  for  each  bed,  hereby  intend- 
ing to  sell  and  convey  to  said  Durant 
all  the  personal  property  and  effects  on 
said  farm,  except  the  household  furni- 
ture and  furnishings  of  all  kinds  in  the 
house,  aside  from  the  two  beds  and 
bedsteads  before  mentioned." 

The  property  in  question  consisted  of 
a  rifle,  a  gun  and  a  pistol,  and  were  in 
the  house  at  the  time  of  the  purchase. 

Held,  that  they  were  not  included  in 
the  bill  of  sale  ;  that  the  subject  of 
negotiation  was  the  farm  and  personal 
property  connected  therewith,  and  said 
articles  having  no  connection  with  the 
fann,  it  was  not  to  be  presumed  that 
they  were  in  the  contemplation  of  the 
parties,  as  in  order  to  pass  title  the  bill 
of  sale  should  be  clear  and  free  from 
reasonable  doubt ;  that  the  general 
words  would  be  construed  as  covering 
only  the  same  kind  of  property  as  the 
items  enumerated  :  Durant  v.  Allen,  65 
N.  Y.,  563. 

A  mortgage  upon  certain  oats  "now^ 
growing  and  standing  "  does  not  cover 
oats  already  cu*,  though  in  the  field 
designated  in  the  mortgage :    Ford  v. 
Sutherlen,  2  Mont.,  440. 

A  clause  in  a  chattel  mortgage  upon 
a  stock  of  goods,  which  purports  to  ex- 
tend the  lien  of  the  mortgage  over 
after-acquired  property,  does  not  ren- 
der the  mortgage  absolutely  void, 
where  there  is  no  arrangement  permit- 
ting the  mortgagor  to  deal  with  the 
goods  mortgaged,  and  no  knowledge  of 
such  dealing  on  the  part  of  the  mort- 
gagee, and  the  absence  of  an  intent  to 
defraud  creditors  is  affirmatively  found: 
Yates  V.  Olmsted,  56  N.  Y.,  632. 

In  some  of  the  States  it  is  held  that 
a  chattel  mortgage  upon  the  stock  of 
goods  of  a  merchant,  and   upon    all 


goods  hereafter  purchased  and  added  to 
such  stock,  is  valid  as  to  such  after-ac- 
quired property : 

Michigan:  Leland  v.  CoUyer,  S4 
Mich.,  418. 

See  People  t;.  Bristol,  85  Mich.,  28. 

And  in  others,  not : 

Massachusetts:  Barnard  v.  Eaton, 
2Cush.,  294. 

Tennessee :  Phelps  «.  Murray,  2 
Tenn.  Chy..  746. 

In  some  of  the  States  it  is  held,  that 
a  mortgage  by  a  merchant  of  his  st^ock- 
in-trade,  with  power  to  sell  therefrom, 
and  to  carry  on  his  business,  is  valid  ; 
that  the  power  of  sale  does  not  render 
the  moi-tgage  fraudulent  as  to  creditors  : 
See  Brett  v.  Carter,  2  Lowell,  460-1, 
and  cases  cited  ;  5  South.  Law  Jour. 
(N.S.).  617;  20  Alb.  L.  J.,  506;  3 
Southern  L.  Rev.  (X.S.),  732 ;  5  id., 
017;  6  id.,  96. 

Canada,  Upper :  Boss  «.  Conger,  14 
U.  C.  Q.  B.,  525. 

English:  See  Taylor  «.  M'Keand, 
post,  p.  848. 

Iowa :  Hughes  v.  Corey,  20  Iowa,  899. 

Kansas:  Frankhouse  «.  Ellet,  22 
Kans.,  127. 

Kentucky:  See  Boss  v.  Wilson,  7 
Bush,  29. 

Msdne:  See  Abbott  v.  Goodwin,  CO 
Maine,  408  ;  Allen  t?.  Goodnow,  71  id., 
420. 

Massachusetts :  Brig^^  v,  Parkman, 
2  Mete.  258  ;  Jones  v.  Haggerford,  3 
id.,  515  ;  Cobb  v.  Farr,  16  Gray,  597. 

Michigan :  Gay  v.  Bidwell,  7  Mich., 
519;  People  v.  Bristol,  a5  id.,  28; 
Wingler  v.  Sibley,  Id.,  229  ;  Leland  r. 
Collyer,  34.  id.,  418. 

Rhode  Island :  Williams  v,  Winsor, 
12  R.  L,  9. 

United  States,  Circuit  and  I>i8- 
trict:  Brett  t».  Carter,  2  Lowell,  458, 
460. 

In  others,  the  contrary  is  held  : 

Illinois :  Goodheart  v.  Johnson,  88 
Uls.,  58  ;  Dunning  v.  Mead,  90  id.,  376. 

Indiana:  Mobley  «.  Letts,  61  Ind., 
11  ;  Davenport  v,  Foulke,  68  id.,  382. 

Iowa :  See  Crooks  v.  Stuart,  2  Mc- 
Crary.  13. 

Minnesota:  Horton  v.  Williams,  21 
Minn.,  186  ;  Stein  v.  Murch.  24  id., 
390  ;  First,  etc.,  v.  Anderson,  Id.,  435. 

Missouri:  State  v.  Jacob.  2  Mo. 
App.,  183, 185,  and  cases  cited  ;  Slate c. 
Taskor.  31  Mo..  445  ;  State  r.  D'Oencb, 
Id.,  453  ;  Reed  v.  Pelletier,  28  id.,  177. 
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Nebraska :  Hedman  v.  Anderson,  6 
Neb.,  392. 

New  Hampshire:  Putnam  v.  Os- 
good. 51  N.  H.,  192. 

New  York :  Southard  v.  Benner,  72 
N.  Y.,  435,  atBrming  7  Daly,  40,  5  Abb. 
N.('.,  184;  Wagner  v.  Jones,  7  Daly, 
375,  affirmed  on  another  point,  72  N.  Y., 
500  ;  Ford  v.  Williams,  13  N.  Y.,  577  ; 
Kussell  V.  Winne,  4  Abb.  (N.S.),  384, 
37  N.  Y.,  591  ;  Edgell  v.  Hart,  9  id., 
213  ;  Griswold  d.  Sheldon,  4  id..  581  ; 
Dut^iher  v.  Swartwood,  15  Hun,  31,  33, 
and  cases  cited  ;  City  Bank  v.  West- 
bury,  16  id.,  458;  Arnold  «.  Morris,  7 
Daly,  498;  Spies  d.  Boyd,  11  N.  Y, 
Leg.  Obs. ,  54  ;  Carpenter  v.  Simmons, 
28  How.  Pr.,  13 ;  Marston  v.  Vultee,  8 
Bosw.,  129. 

See  Brown  v.  Piatt,  8  Bosw.,  324. 

Ohio :  Collins  v.  Myers,  16  Ohio  St. 
11.,  547  ;  Freeman  v.  1-tawson,  5  id.,  1  ; 
Barman  v.  Abbey,  7  id.,  218  ;  Canfield 
V.  Lathrop,  C'leveland  Law  Rec. ,  07. 

Oregon  ;  Orton  v.  Orion,  7  Oregon, 
478. 

Tennessee :  Phelps  etc.,  9.  Murray,  2 
Tenn.  Chy.,  746. 

United  States,  Supreme  Oourt: 
Hobinson  v.  Elliot,  22  Wall.,  513,  on 
Indiana  statute. 

United  States,  Circuit  and  Dis- 
trict: Matter  of  Forbes,  5  Bissell,  510, 
Northern  Dist.,  Ills. ;  Crooks  v.  Stuart, 
2  McCrary,  13,  on  statute  Iowa. 

Virginia:  Perry  tJ.  Shenandoah,  etc., 
27(iratt,  755. 

West  Virginia:  Garden  d.  Bod- 
win^s,  9  W.  Va.,  121. 

Wisconsin:  Fisk  v.  Harshaw,  45 
Wise.,  605 ;  Blakeslee  v.  Rossman,  43 
id.,  116. 

A  chattel  mortgage  containing  a  pro- 
vision allowing  the  mortgagor  to  sell 
the  property  covered  by  it  at  retail  for 
his  own  benefit  is  fraudulent  as  to  his 
creditors,  arid  one  to  whom  he  has  made 
a  general  assignment  may,  under  chap- 
ter 314  of  1858,  treat  the  mortgage  as 
void,  and  take  and  retain  the  property 
covered  thereby. 

SembU,  that  the  right  given  by  that 
statute  to  the  assignee  to  have  a  trans- 
fer of  property  by  the  debtor  declared 
void,  extends  only  to  defects  based  upon 
fraud  or  fraudulent  intent. 

A  chattel  mortgage,  given  to  secure 
the  plaintiff  for  indorsing  notes  of  the 
mortgagor,  provided  that  the  mortga- 
gor should  have  the  privilege  of  selling 
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any  of  the  mortgaged  property  wliich 
he  then  had  on  Land  and  in  stock,  or 
which  he  might  thereafter  purchase  to 
replenish  his  stock,  provided  that  the 
stock  should  not  be  reduced  below 
$6,000. 

Upon  the  trial  of  this  action,  brought 
to  recover  tlte  property  from  a  general 
assignee  of  the  mortgagor,  the  plaintiff 
offered  to  show  that  prior  to  and  at  the 
time  of  the  giving  of  the  mortgage,  it 
was  agreed  that  the  goods  were  to  be 
sold  and  the  notes  paid  with  the  pro- 
ceeds thereof. 

Held,  that  the  parol  evidence  was 
inadmissible  as  contradicting  the  terms 
of  the  mortgage. 

That  even  if  the  agreement  was 
proved,  it  would  not  render  the  mort- 
gage valid,  as  it  did  not  ret^nire  the 
sales  to  be  made  for  ca^Ii :  Ball  v.  Slaf- 
ter,  26  Hun,  353,  criticising  and  distin- 
guishing Ford  "D.  Williams,  24  N.  Y., 
359. 

The  fact  that  the  mortgagor  contin- 
ues to  sell  the  mortgaged  property 
(goods  in  a  store),  with  the  knowledge 
of  the  mortgagee,  in  the  absence  of  proof 
that  this  was  pursuant  to  an  agreement 
between  the  parties,  does  not  render 
the  mortgage  fraudulent  in  law  as 
against  other  creditors  :  Frost  v.  War- 
ren, 42  N.  Y.,  204  ;  Fisk  t).  Harshaw, 
45  Wise.  665  ;  C-otton  v.  Marsh,  3  id., 
221  ;  Arnold  v.  Morris,  7  Dalv,  498 ; 
Boys  V.  Smith,  8  tJ.  C.  Com.  PI.,  248  ; 
Barkow  v.  Sanger,  47  Wise. ,  500  ;  We- 
ber V.  Armstrong,  70  Mo.,  217. 

Where  a  chattel  mortgage  was  void 
because  it  authorized  the  mortgagor  to 
sell  the  mortgaged  property,  but  the 
mortgagor,  before  any  hostile  proceed- 
ing by  any  creditor  voluntarily,  in  good 
faith,  delivered  the  property  to  the  hold- 
er of  the  mortgage,  for  the  purpose  of  be- 
ing applied  in  payment  of  the  mortgage 
debt,  and  authorized  him  to  sell  the 
property  for  that  purpose ;  held,  that 
under  this  delivery  and  authority,  the 
mortgage  creditor  could  hold  the  prop- 
erty against  any  creditor  subsequently 
proceeding  against  the  mortgagor: 
First,  etc.,  v,  Anderson,  24  Minn.,  435. 

A  chattel  mortgage  of  a  stock  of 
goods  in  a  store,  with  power  to  the 
mortgagor  to  sell  in  the  ordinary  course 
of  trade,  although  fraudulent  and  void 
as  to  creditors  and  subsequent  pur- 
chasers in  good  faith,  is  valid  between 
the  parties  to  it.     And  a  vendee  who 
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purchases    the  entire  stock  of  goods,  431  :  Caring  v.  Richmond,  22  Hun,  369  ; 

with  the  intent  to  hinder  and  delay  Miller  t).  Tx>ckwood,  82  N.  Y.,  293. 

creditors,    cannot     hold     such    goods  See  City  Bank  tJ.  Westbury,  16  Hon, 

against  the  mortgage,  although  it  was  458. 

not  received  until  after  the  pretended  Ohio:   Kleine  «.    Eatzenberger,   30 

purchase:  Gregory  tJ.  Whedon,  8  Neb.,  Ohio  St.  R.,  110. 

373.  A  mortgage  upon  logs  and  lumber 

A  power  in  a  chattel  mortgage  to  sell  did  not  authorize  the  mortgagor  to  sell 

portions  of  the  property  and  to  pay  over  the  property,   but  in   effect  provided 

the  proceeds  of  the  sale  to  the  mort-  that  the  lumber  mortgaged  and  that 

gagee  upon  the  mortgage  debt,  is  valid,  which  should  be  manufactured   from 

and  such  a  mortgage  is  not  void  as  to  the  logs  should  be  delivered  to  the 

creditors  :  mortgagees,  and  received  by  them  at  a 

Illinois :  Goodheart  v.  Johnson,  88  price  which  they  had  previously  paid 

Ills.,  58.  the  mortgagor  for  such  lumber,  and 

Maine :    Abbott    v.    Goodwin,    20  the  value  thereof  should  be  applied  on 

Maine,  408.  the    mortgage   debt.     Held,   that  the 

New  York :  Ford  v.   Williams,   24  mortgage  was '  not  fraudulent  in  law  : 

N.  Y.,  359  ;  Conkling  v.  Shelly,  28  id.,  Johnson  v.  Curtis,  42  Barb.,  588. 
860;    Ostrander  v.  Fay,  8  Abb.  Dec., 
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Sate  of  Oooda — Goods  sold  and  delivered — Conditional  Sale  of  a  Horse — Deaih  of  ike 
Horse  hefwe  the  Sale  became  absolute. 

A  horse  was  sold  by  the  plaintiff  to  the  defendant  upon  condition  that  it  should 
be  taken  away  by  the  defendant  and  tried  by  him  for  eight  days,  and  returned  at 
the  end  of  eight  days  if  the  defendant  did  not  think  it  suitable  for  his  purposes.  The 
horse  died  on  the  third  day  after  it  was  placed  in  the  defendant's  stable,  without 
fault  of  either  party : 

Held,  by  Denman,  J. ,  that  the  plaintiff  could  not  maintain  an  action  for  the  price, 
as  for  goods  sold  and  delivered. 

Statement  of  claim.  1.  The  plaintiflf  is  a  cattle  dealer 
residing  at  Brighton ;  and'  the  defendant  is  a  dairyman  also 
residing  at  Brighton. 

2.  On  the  31st  of  July,  1879,  the  plaintiff  sold  and  deliv- 
ered to  the  defendant,  and  the  defendant  bought  and  re- 
ceived from  him,  a  horse  and  cow  at  the  price  of  £65,  which 
sum  the  defendant  has  neglected  and  refuses  to  pay. 

Statement  of  defence.  1.  The  defendant  admits  that  he 
agreed  to  purchase  of  the  plaintiff  a  horse  and  cow. 

2.  The  said  animals  were  not  sold  or  purchased  together 
at  the  price  of  £65,  but  were  purchased  under  two  separate 
and  distinct  contracts.  The  price  of  the  horse  was  £40,  and 
the  plaintiff  warranted  it  sound  and  well,  and  it  was  sold  to 
the  defendant  on  the  terms  that  if  it  did  not  answer  to  the 
said  warranty,  or  suit  the  defendant,  the  defendant  should 
be  at  liberty  to  reject  the  same.     The  horse  was  neither 
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souncj  nor  well  at  the  time  oE  the  sale  to  the  defendant,  but 
was  suflFering  from  internal  inflammation,  and  in  conse- 
quence of  such  unsoundness  and  illness  it  *died  be-  [322 
fore  a  reasonable  time  in  which  to  return  the  same  to  the 
plaintiff  had  elapsed.  The  defendant  on  discovery  of  the 
said  unsoundness  repudiated  the  contract  and  gave  notice 
thereof  to  the  plaintiff. 

3.  The  cow  was  sold  to  the  defendant  for  £25.  The  de- 
fendant was  always  ready  and  willing  to  pay  the  £25  to  the 
plaintiff,  and  before  action  tendered  and  offered  to  the 
plaintiff  to  pay  him  the  same,  but  the  plaintiff  refused  to 
accept  it ;  and  the  defendant  brought  £25  into  court,  .&c. 

4.  By  way  of  counter-claim  the  defendant  claims  from  the 
plaintiff  damages  for  the  breach  of  the  above  mentioned 
warranty  of  the  horse,  whereby  the  same  died  and  became 
and  was  worthless  to  the  defendant,  and  the  defendant  lost 
the  value  of  the  horse  and  the  price,  and  the  profit  he  would 
have  made  from  the  sale  of  the  same,  &c. 

Reply.    1.  Joinder  of  issue  upon  the  statement  of  defence. 

2.  As  to  the  counter-claim,  the  plaintiff  denies  that  he 
gave  any  such  warranty  as  alleged,  and  further  states  that 
the  horse  mentioned  in  the  pleadings  was  sound  and  well  at 
the  time  of  the  sale  thereof  to  the  defendant.     Issue. 

The  cause  was  tried  before  Denman,  J.,  at  the  last  Spring 
Assizes  for  Sussex,  and  was  afterwards  argued  before  him, 
upon  further  consideration,  by  ChrantJiam^  Q.C.,  and  Hough- 
ton^'tor  the  plaintiff,  and  by  Day^  Q.C.,  and  Oore^  for  the 
defendant.     The  learned  judge  took  time  to  consider. 

The  facts  and  arguments  are  fully  set  out  in  the  judgment, 
which  was  as  follows: 

March  13.  Denman,  J.:  The  plaintiff  in  this  case  sued 
the  defendant  for  £65,  the  price  of  a  horse  and  a  cow  sold  and 
delivered. 

The  defendant  admitted  that  he  agreed  to  purchase  a 
horse  and  a  cow,  but  alleged  that  they  were  not  sold  or 
purchased  together  at  £65,  but  under  two  separate  and  dis- 
tinct contracts.  There  was  conflicting  evidence  as  to  this 
{)art  of  the  defence :  but,  upon  the  argument  before  me  (there 
laving  been  no  fiqding  of  the  jury  upon  the  point),  it  was 
agreed  that  I  should  decide  the  question ;  and  I  found  for 
the  defendant,  that  there  were  two  ^separate  and  dis-  [323 
tinct  contracts,  the  horse  being  to  be  sold  for  £40,  and  the 
cow  for  £25.  The  latter  amount  was  paid  into  court ;  and 
no  question  remains  for  decision  except  that  arising  upon 
the  defendant's  answer  to  the  plaintiff's  demand  so  far  as 
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the  price  of  the  horse  was  concerned.  This  answer  as  set 
out  in  the  statement  of  defence  was  as  follows :  *'The  price 
of  the  said  horse  was  £40,  and  the  plaintiff  warranted  it 
sound  and  well,  and  it  was  sold  to  the  defendant  on  the 
terms  that,  if  it  did  not  answer  the  said  warranty  or  suit  the 
defendant^  the  defendant  should  be  at  liberty  to  reject  the 
same.  The  said  horse  was  neither  sound  nor  well  at  the 
time  of  the  sale  to  the  defendant,  but  was  suffering  from 
internal  inflammation,  and  in  consequence  of  such  unsound- 
ness and  illness,  it  died  before  a  reasonable  time  in  which  to 
return  the  same  had  elapsed.  The  defendant,  on  discovery 
of  the  unsoundness,  repudiated  the  contract,  and  gave  notice 
thereof  to  the  plaintiff." 

The  jury  found  that  there  was  no  warranty  of  soundness, 
and  that  the  horse  was  in  fact  sound  at  the  time  when  the 
bargain  was  made.  But  the  defendant's  counsel  at  the  trial 
relied  not  only  on  a  warranty,  but  upon  evidence  that  the 
plaintiff,  at  the  time  of  the  bargain  being  made,  had  agreed 
that  the  defendant  might  take  the  horse  away  and  work 
him,  and,  if  he  did  not  suit  the  defendant  by  working  in 
every  kind  of  vehicle  for  which  the  defendant  required  him, 
the  defendant  might  return  him  within  eight  days,  and  that, 
if  the  horse  was  satisfactory^  the  defendant  should  pay  for 
him  at  that  time,  viz.,  at  the  end  of  the  eight  days.  The 
bargain  having  taken  place  on  Thursday,  the  31st  of  July, 
the  horse  died  on  Sunday,  the  3d  of  August,  in  the  defend- 
ant's stable,  to  which  he  had  been  removed  on  the  31st  of 
July.  Under  these  circumstances,  the  defendant's  counsel 
contended  that  the  defendant  was  not  liable,  because  the 
bargain  was  a  conditional  one,  and,  the  sale  not  having  be- 
come absolute  before  the  death  of  the  horse,  an  action  for 
goods  sold  and  delivered  would  not  lie. 

It  was  objected,  for  the  plaintiff,  that  no  such  case  ought 
to  be  left  to  the  jury,  because  it  was  not  raised  by  the  state- 
ment of  defence.  But  I  was  of  opinion  that  this  defence 
was  one  included  in  the  statement  of  defence;  that  the 
pleadings  might  properly  be  amended  if  necessary,  but  that 
324]  it  was  not  necessary  to  amend  *them ;  and  that  no 
injustice  would  be  done  by  leaving  the  question  to  the  jury. 
I  therefore  left  it  to  the  jury  as  follows :  "  Was  the  bargain 
on  the  31st  of  July  one  lor  a  sale  out  and  out,  or  only  for  a 
sale  conditional  on  the  defendant  finding  the  horse  all  right 
at  the  end  of  the  eight  days?"  The  jury  found,  in  answer 
to  that  question,  ''that  the  bargain  was  conditional  on  the 
horse  being  right  and  with  a  trial  for  eight  days."  Being 
doubtful  what  the  jury  meant  by  ''  right,"  I  asked  them  the 
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question;  to  which  they  replied,  ''suitable  for  the  defend- 
ant's purposes,  not  contemplating  the  case  of  death." 
They  afterwards  added,  in  answer  to  a  further  question, 
*'  But  for  the  complaint  which  came  on  after  tlie  bargain,  we 
see  no  reason  to  suppose  that  the  horse  would  not  have  been 
suitable  for  the  defendant's  purposes;  by  trials  we  mean  a 
trial  as  regards  suitability,  not  as  regards  health."  Taking 
all  these  findings  together,  I  think  they  amount  to  a  finding 
that  the  plaintiff  sold  the  horse  to  the  defendant  upon  a 
condition  that  the  horse  should,  be  takea  away  by  the  de- 
fendant  and  tried  by  him  for  eiglit  days,  and  returned  at  the 
end  of  eight  days  if  the  defendant  did  not  think  it  suitable 
for  his  purposes. 

The  horse  having  died  without  fault  of  either  party,  the 
question  is,  whether  the  plaintiff  can  maintain  his  action  for 
goods  sold  and  delivered.     I  am  of  opinion  that  he  cannot. 

The  case  of  Ellis  v.  Mortimer  (*)  shows  that  the  defendant 
had  the  whole  time  allowed  for  the  trial  in  which  to  decide 
whether  he  would  return  the  horse  or  not.  I  think  it  clear 
that  no  action  for  goods  sold  and  delivered  would  have  lain 
at  any  time  before  the  eight  days  had  expired,  in  case  the 
horse  had  lived.  But  before  the  eight  days  had  expired  the 
horse  died.  If  the  defendant  were  to  be  fixed  with  the  price 
of  the  horse,  he  would  be  compelled  to  pay  for  something 
different  from  what  he  had  bargained  for,  viz.,  a  horse  of 
which  he  should  have  had  eight  days'  trial.  The  finding 
that  the  horse  might  or  probably  would  have  suited  the  de- 
fendant's purposes  does  not  appear  to  me  to  be  sufficient 
reason  for  fixing  the  defendant  as  the  absolute  owner  of  the 
horse.  The  option  was  his  at  the  moment  of  the  horse's 
death,  and  down  to  a  later  period  if  the  horse  had  lived. 

The  case  of  R%tgg  v.  MinettO^  which  was  relied  upon  for 
the  *plaintiff,  does  not  appear  to  me  to  apply,  be-  [325 
cause  that  was  not  a  case  in  which  the  buyer  of  the  goods 
which  were  destroyed  had  any  option  as  to  whether  he 
should  become  the  purchaser  or  not,  but,  at  the  time  of  the 
destruction  of  the  goods,  he  had  by  virtue  of  the  bargain 
and  of  what  had  passed  become  the  absolute  owner  of  the 
goods  in  respect  of  which  he  was  held  liable.  Nor,  in  my 
opinion,  does  the  dictum  of  Coleridge,  J.,  in  31oss  v. 
Sweet  {*)y  which  was  relied  upon  for  the  plaintiff,  help  the 
plaintiff's  contention  in  this  case.  That  was  a  case  in  which, 
the  defendant  having  taken  delivery  of  goods  '*on  sale  or 
return,"  and  having  kept  the  goods,  it  was  held  that  the 
sale  was  complete  if  the  goods  had  not  been  returned  within 

0)  1  N.  R.,  257.  («)  11  East,  210.  (")  16  Q.  B.,  495. 
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a  reasonable  time,  and  that  the  common  count  for  goods  sold 
and  delivered  would  suffice.  Coleridge,  J.,  in  that  case 
says:  ''The  goods  in  question  passed  on  condition  that, 
unless  returned,  that  is,  at  the  option  of  the  buyer,  within  a 
reasonable  time,  they  were  to  be  taken  as  sold  to  him.  That 
condition  was  at  an  end  after  the  lapse  of  a  reasonable  time 
without  a  return  of  the  goods;  and  the  sale  was  then  com- 
plete." He  does  not  say  that  it  was  complete  before  that 
time.  He  does  go  on  to  say, — "The  same  consequence, 
would  follow  where  goods,  are  destroyed  or  injured,  so  that 
a  return  within  the  meaning  of  the  contract  becomes  im- 
possible." This  was  relied  upon  as  referring  to  an  acciden- 
tal destruction,  such  as  by  death  or  tire.  I  think  it  clear 
that  this  was  not  the  meaning,  but  that  the  learned  judge 
referred  to  destruction  of  or  injury  to  the  goods  being  the 
act  of  the  defendant,  in  which  case  of  course  the  defendant 
would  have  been  liable  as  much*  as  if  he  had  kept  them  an 
unreasonable  time. 

The  case  of  Head  v.  Tattersall  (*)  is  nearer  to  the  present 
case.  That  was  an  action  for  money  received,  to  recover 
back  the  price  of  a  horse  which  had  been  sold  at  Tattersall' a 
with  a  warranty  and  a  condition  that  the  plaintiff  was  to  be 
at  liberty  to  return  the  horse,  if  it  did  not  answer  the  de- 
scription, up  to  the  following  Wednesday.  The  horse  was 
injured  on  its  way  home,  and  depreciated  in  value,  but  with- 
out any  fault  of  the  plaintiffs  servant,  who  was  taking  it 
home.  The  horse,  being  found  not  to  correspond  with  the 
326 J  warranty,  was  returned  within  the  time :  and  it  *was 
held  that  the  plaintiff  had  a  right  to  return  it  and  recover 
back  the  price,  notwithstanding  that  he  was  unable  to  return 
it  in  the  same  condition.  It  was  attempted  to  distinguish 
that  case  from  the  present,  on  the  ground  that  there  was  a 
right  to  return  the  horse  on  a  specific  ground,  on  which  it 
was  in  fact  returned.  But  I  can  see  no  difference  in  princi- 
ple between  such  a  case  and  the  case  in  which  the  purchaser 
has  an  option  to  return  the  horse  on  any  ground  still  remain- 
ing to  him  at  the  time  at  which  the  event  occurs  which  ren- 
ders it  impossible  for  him  to  exercise  that  option,  and  so  to 
have  the  whole  benefit  of  his  bargain.  In  such  a  case,  I 
think  the  sale  to  him  cannot  be  considered  to  be  absolute  at 
the  time  of  the  accident  occurring.  The  maxim  of  ne  perit 
domino  applies,  I  think,  in  such  a  case  much  more  reason- 
ably as  against  the  unpaid  contingent  vendor  than  as  against 
the  possible  vendee  still  having  an  option  to  return  at  the 
end  of  a  period  not  yet  expired.     I  think  the  law  relating  to 

(«)  Law  Rep.,  7  Ex.,  7 ;  1  Eng.  R.,  140. 
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such  a  case  is  accurately  stated  by  Mr.  Benjamin  in  p.  483 
of  the  2d  edition  of  his  work  on  Sales,  where  he  lays  it  down 
as  follows,  speaking  of  "sales  on  trial,"  or  "sales  on  ap- 
proval," in  which  cases,  he  says,  "There  is  no  sale  until  the 
approval  is  given  either  expressly  or  by  implication,  result- 
ing from  keeping  the  goods  beyond  the  time  allowed  for 
trial."  Here,  I  think,  there  was  no  sale  at  the  time  of  the 
horse's  (Jeath,  which  happened  without  the  fault  of  either 

f)arty,  and  therefore  that  the  action  for  goods  sold  and  de- 
ivered  must  fail:  and  I  give  judgment  for  the  defendant, 
except  so  far  as  relates  to  the  costs  of  and  occasioned  by  the 
allegations  of  warranty  and  unsoundness,  which  costs  I  order 
to  be  paid  by  the  defendant, — such  costs  to  be  set  off  against 
the  defendant's  costs,  on  taxation. 

Judgment  for  the  defendant. 

Solicitor  for  plaintiff:  Thomas  A.  Ooodman^  Brighton* 
Solicitors  for  defendant :  Lamb  &  JSvettj  Brighton. 


See  25  Eng.  R.,  514  note  ;  29  id.,  29S 
note  ;  1  id.,  148  note ;  9  Pacific  L.  J., 
545. 

Conditional  sales  were  valid  at  com- 
mon law,  and  their  validity  was  not  af- 
fected by  the  English  statute  of  frauds, 
nor  are  they  within  the  recording  acts 
of  the  State  of  Arkansas. 

Such  sales,  oral  or  in  writing,  are 
valid  in  Arkansas,  and  creditors  of,  and 
purchasers  from,  the  conditional  ven- 
dee acquire  no  right  to  the  property  as 
against  the  vendor  who  has  been  guilty 
of  no  fraud  and  no  laches  in  asserting 
his  rights:  Blackwell  v.  Walker  Bros., 
2  McCrary,  83,  East.  Dist.,  Ark. 

A.  delivered  to  B.  a  sewing  machine 
under  a  contract  of  sale,  title  not  to  pass 
until  all  specified  instalments  were 
paid,  and  on  default  of  any  payment, 
A.  to  be  at  liberty  to  take  the  machine 
away  at  his  option. 

Held,  that  on  default  of  a  payment, 
A.  could  not  replevy  the  machine  from 
B.'s  possession  without  demand  or  no- 
tice of  option  and  refusal  of  B.  to  sur- 
render it ;  that  the  possession  of  the 
machine  by  B.'s  wife,  living  with  him, 
was  B.'s  possession  ;  that  a  demand  on 
the  wife  was  insufficient,  and  that  the 
mere  fact  that  she  had  made  all  pre- 
vious payments  did  not  establish  her 
agency  to  act  for  B.  in  the  matter  of 
demand  and  refusal  ;  that  replevin  did 
lie,  the  right  of  possession  at  the  com- 
mencement of  the  action  being  in  the 


defendant :  Wheeler  &  Wilson  Manuf. 
Co.  V.  Teetzlaff,  53  Wise.,  211,  6  Vir. 
L.  J.,  872. 

The  defendant  received  of  the  plain- 
tiff an  or^an,  and  signed  and  delivered 
to  him  the  following  agreement  pre- 
pared by  the  plaintiff  :  *'  The  subscri- 
ber has,  this  21st  day  of  Dec,  1877, 
rented  of  H.  (the  plaintiff)  one  choral 
organ,  during  the  payment  of  rent  as 
herein  agreed,  for  the  full  rent  of  |190, 
payable  as  follows  :  One  melodeon  val- 
ued at  |50  as  first  payment,  and  one 
note  for  $140,  due  Jan.  15,  1879  ;  with 
the  understanding  that  if  I  shall  have 
punctually  paid  all  said  rent,  I  shall  be 
entitled  to  a  bill  of  sale  of  the  organ, 
and  if  I  fail  to  pay  any  of  said  rent 
when  due,  all  my  rights  herein  shall 
terminate  and  said  H.  may  take  posses- 
sion of  said  organ."  Held,  not  to  be  a 
lease  of  the  organ,  but  a  conditional 
sale,  and  that  the  plaintiff  could  not  re- 
cover upon  the  |140  note  after  the  organ 
had  been  returned.  The  consideration 
of  the  note  was  not  the  mere  right  to 
pay  for  and  receive  title  to  the  organ, 
but  the  actual  purchase  and  the  acqui- 
sition of  title  as  an  accomplished  fact. 
When,  therefore,  the  purchase  failed 
there  was  a  complete  failure  of  con- 
sideration :  Hine  v,  Roberts,  48  Conn., 
267. 

Under  a  contract  for  the  sale  of  a 
watch,  by  the  terms  of  which  the  seller 
was  to  carry  it  thirty  days,  after  which 
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the  sale  sboald  be  consummated  if  the 
watch  proved  to  be  satisfactory :  Held, 
that  the  transaction  did  not  constitute  a 
conditional  sale  until  the  thirty  days 
had  expired,  and  that  before  that  time 
the  watch  was  not  subject  to  seizure  in 
the  hands  of  the  party  intending  to 
purchase  :  Mowbray  v.  Cady,  40  Iowa, 
604. 

Where  goods,  sold  to  be  paid  for  in 
cash  or  notes  on  delivery,  are  delivered 
to  the  purchaser  without  the  cash  or 
notes  being  given  or  delivered,  the  pre- 
sumption is  that  the  condition  has  been 
waived,  and  that  a  complete  title  vests 
in  the  purchaser.  This  presumption, 
however,  may  be  rebutted  by  such 
declaration  or  acts  of  the  parties,  con- 
nected with  the  circumstances,  as  show 
&n  intention  that  the  delivery  should 
not  be  considered  complete  until  per- 
formance of  the  condition. 

The  question  with  what  intent  the 
delivery  was  made,  when  any  doubt 
arises,  is  one  of  fact.  It  seems,  that  if 
the  delivery  had  been  conditional,  so 
that  the  title  did  not  pass  as  between 
plaintiffs  and  B.  &  Co. ,  the  latter  could, 
nevertheless,  give  a  good  title  to  a  bona 
fide  purchaser  or  pledgee  :  Parker  v. 
Baxter,  86  N.  Y.,  586. 

The  defendants  executed  policies,  ac- 
knowledging the  receipt  of  the  premi- 
ums for  reinsurances,  which  their  agent 
at  St.  John  had  accepted,  and  sent  them 
to  him  for  delivery,  but  afterwards 
hearing  that  a  loss  had  occurred,  and 
that  the  premiums  had  never  been  paid, 
they  instructed  him  not  to  deliver  the 
policies.  The  plaintiffs  alleged  that  it 
was  the  custom  of  agents  to  give  each 
other  credit  for  such  premiums,  and  to 
settle  at  the  end  of  the  month,  when 
the  balance,  if  any,  was  handed  by  one 
to  the  other  ;  but  no  knowledge  by  de- 
fendants of  such  a  course  of  dealing, 
nor  such  a  course  of  dealing  on  the  part 
of  their  agents  was  proved,  and  it  was 
shown  that  their  agents  had  no  author- 
ity to  reinsure,  except  upon  payment  of 
the  premium. 

Held  (affirming  26  Grant,  561),  that 
the  defendants  were  not  liable. 

Held,  also,  that  even  if  such  a  custom 
had  been  proved  to  exist  between  local 
agents,  it  would  not  be  binding  on  the 
company  unless  authorized  by  it. 

Held,  also,  that  the  defendants  were 
not,  under  the  circumstances,  bound  by 
their  admission  on  the  policy  of  the  re- 
% 


ceipt  of  the  premium :  Western  Assur- 
ance, etc.,  V.  Provincial  Ins.  Co.,  4  U. 
C.  App.  Hep.,  190,  distinguishing Xenos 
«.  Wickham,  L.  R.,  2  H.  L.,  2l>6. 

Where  one  party  claimed  to  have  sold 
the  other  some  zinc  which  the  other 
disputed,  and  they  agreed  that  if  the 
plaintiff  proved,  to  the  satisfaction  of 
G.,  that  the  zinc  was  received  by  de- 
fendants, they  would  pay  him  therefor. 
Held,  that  the  action  should  be  upon  the 
agreement  and  not  for  goods  sold,  and 
that  to  recover,  the  vendor  should  have 
shown  that  he  had  proved  the  delivery 
of  the  zinc  to  the  satisfaction  of  G.,  or 
at  least  that  he  had  produced  evidence 
which  should  have  been  satisfactory  to 
them,  and  that  not  having  done  so  he 
could  not  recover  :  Wilson  f>.  Gould,  21 
Hun,  446,  449. 

If  where  a  reaper  was  left  on  trial, 
and  was  to  be  kept  only  if  defendant 
was  suited  with  it,  he  is  under  no  obli- 
gation to  make  a  trial  of  it.  *'  Such  an 
arrangement  gives  the  expected  pur- 
chaser the  privilege  of  trying  the  ma- 
chine, but  it  leaves  it  quite  to  his  own 
judgment  whether  he  is  suited,  and  if 
it  is  for  his  own  judgment  to  decide 
whether  he  is  suited,  then  the  giving  a 
fair  trial  is  of  no  consequence.  If  the 
bargain  had  been,  that  if  the  reaper 
worked  wcdl  the  defendant  was  to  keep 
it,  then  be  might  be  bound  to  give  it  a 
fair  trial.  But  if  the  bargain  was  only, 
that  if  it  suited  him  he  was  to  keep  it, 
then  the  keeping  it  was  left  to  his 
choice.  He  was  to  determine,  and  not 
a  jury,  whether  or  not  it  suited  him  '* : 
Grant  v.  Burch,  26  Hun,  376. 

See  Lee  t;.  Rntledge,  51  Md.,  311. 

A  machine  was  ordered  by  a  person, 
on  an  agreement  to  try  the  same  within 
a  specified  time  according  to  certain  di- 
rections, and  to  pay  for  it  unless  it 
should  fail  to  work  as  represented  by 
the  vendor.  Held,  that  if  it  bad  been 
ascertained  by  actual  trial  that  ma- 
chines exactly  similar  were  necessarily 
incapable,  from  their  construction,  of 
doing  what  was  promised  for  them,  the 
person  proposing  to  buy  was  not  bound 
to  put  the  particular  one  to  the  t€st  of 
actual  experiment :  Water's  Patent  r. 
Smith,  120  Mass..  444. 

Plaintiff  having  sold  defendant  a 
combined  reaper  and  mower,  with  a 
warranty  that  if,  upon  one  day's  trial, 
it  did  not  work  well,  it  should,  upon 
notice  thereof,  be  put  in  order,  it  was 
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held,  that  the  purchaser  was  aathorized 
to  try  it  not  ouly  as  a  mower  but  also 
as  a  reaper,  and  that  he  was  not  bound 
to  give  notice  under  the  contract  until 
be  had  tried  it  for  both  uses  :  McCor- 
luick  V,  Basal,  50  Iowa,  523. 

A  *'  reaper  and  self-binder"  was  de- 
livered to  a  conditional  purchaser  in 
July  and  used  in  the  harvest  of  that 
season,  and  found  defective.  In  Janu- 
ary or  February  following  the  vendor's 
agent  called  on  the  purchaser  in  rela- 
tion to  payment  for  the  machine,  and 
the  purchaser  said  he  would  give  noth- 
ing for  it ;  but  he  still  kept  it  and  did 
not  offer  to  return  it  until  the  following 
April.  Held,  that  there  was  no  error 
in  .setting 'aside  a  finding  by  the  jury 
that  the  machine  was  returned  in  a 
reasonable  time,  and  rendering  judg- 
ment for  its  value:  Ganmonv.  Abrams, 
63  Wise..  323. 

Where  a  written  warranty  given  upon 
the  sale  of  a  threshing  machine  provi- 
ded that  if,  upon  noiice  of  defects  in 
the  machine,  the  sellers  failed  to  make 
it  do  good  work,  it  should  be  returned 
by  the  buyer,  and  the  payments  made 
would  be  refunded  or  another  machine 
furnished  which  would  work  satisfac- 
torily, it  was  held,-  that  an  offer  by 
the  purchaser  to  return  the  machine, 
coupled  with  a  demand  for  the  return 
of  his  notes,  was  not  such  a  compliance 
with  the  contract  as  would  authorize 
him  to  claim  a  rescission  of  the  contract 
of  sale :  Pitt's  Sons  Manuf.  Co.  u, 
Spitznogle,  54  Iowa,  36. 

In  the  sale  of  a  reaping  machine,  it 
was  stipulated  that  if  it  failed  to  work 
as  warranted,  the  owner  might  return 
it  and  be  thereupon  entitled  to  a  repay- 
ment of  the  consideration.  Evidence 
was  introduced  showing  that  the  buyer, 
failing  to  make  the  machine  work,  re- 
turned it  to  the  seller  and  demanded  the 
surrender  of  the  notes  given  therefor  ; 
that  the  seller  refused  to  receive  the 
machine  or  surrender  the  notes,  but 
agreed  to  come  to  the  premises  of  the 
seller  and  further  test  the  machine  ; 
whereupon  the  buyer  took  the  machine 
back  home  with  him,  and  soon  after 
the  seller's  agent  came  to  test  it,  but 
could  not  make  it  work  ;  that  the  buyer 
drove  it  into  his  yard  and  told  the  sel- 
ler he  might  come  and  take  it  away, 
and  that  it  had  remained  there  for  him 
ever  since.  Held,  that  the  buyer  had 
sufficiently  complied  with  his  agree- 

30  Eng.  Rep,  103 


ment  to  entitle  him  to  recover  the  con- 
sideration :  Hall  9.  ^tna,  etc.,  30 
Iowa.  216. 

Where,  in  a  contract  for  the  sale  of 
a  harvester,  with  a  warranty,  it  was 
provided  that  the  cutting  of  five  acres 
of  grain  with  the  machine  should  be 
conclusive  evidence  that  the  warranty 
was  fulfilled,  and  more  than  five  acres 
were  cut  by  the  purchaser,  it  was  held, 
that  he  could  not  recover  upon  the 
warranty,  although  such  amount  was 
cut  only  after  two  or  more  trials,  and 
after  the  seller  had  been  notified  of  the 
failure  of  the  machine  to  comply  with 
the  terms  of  the  warranty:  Bayliss  v, 
Hennessey,  54  Iowa,  11. 

Where  a  party  to  a  contract  prevents 
the  implement  of  a  condition  thereto, 
the  condition  is  to  be  held  as  fulfilled, 
and  he  liable  in  terms  of  the  contract. 

A.  agreed  to  purchase  a  steam  navvy 
from  B.  under  certain  conditions,  one 
of  which  was,  that  it  should  be  capable 
of  excavating  a  given  quantity  of  speci- 
fied substance  in  a  certain  time,  on  a 
*' properly  opened-up  face,"  at  a  cer- 
tain railway  cutting.  The  machine 
was  first  tried  at  another  cutting, 
where  it  failed  to  excavate  the  required 
amount,  and  on  being  subsequently  re- 
moved to  the  original  cutting,  to  a  face 
which  appeared  on  proof  to  be  not  a 
"  properly  opened-up  "  one,  it  was  tem- 
porarily damaged  a  day  or  two  after  it 
began  to  work.  A.  thereupon  refused 
to  accept  it,  or  to  give  it  any  further 
trial.  Held  (diss.  Lord  Deas),  that 
though  it  was  not  clear  from  the  evi- 
dence whether  the  machine  could  or 
could  not  have  performed  the  work 
had  such  trial  been  given  iX,  yet  A., 
having  prevented  this  condition  of  the 
contract  from  being  implemented,  was 
liable  in  the  price  of  the  machine  as 
concluded  for :  Dick  v.  Mackay,  17 
Scot.  L.  R.,  565. 

To  prove  that  the  representations  of 
the  vendor  of  a  machine,  as  to  its  effi- 
ciency in  certain  particulars,  were  false, 
it  is  competent  to  show  that  other 
similar  machines,  made  and  sold  by 
the  same  vendor,  had  upon  trial  been 
found  defective  in  those  particulars : 
Water's  Patent  u.  Smith,  120  Mass., 
444. 

See  18  Eng.  R.,  231  note;  23  id., 
816  note. 

See  Eastman  v.  Premo,  49  Verm. ,  355. 

Evidence  that  deceased  was  a  mai)  of 
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careless  business  liabits  is  inadmissi- 
ble :  Gooddard  v.  Williamson,  72  Mo., 
131. 

The  plaintiff  and  defendants  entered 
into  an  agreement,  by  which  the  form- 
er agreed  to  work  for  the  latter  for 
the  term  of  one  year  for  the  sum  of 
$1,200,  payable  in  equal  weekly  instal- 
ments, and  the  defendants  agreed  to 
pay  therefor,  '*  provided  his  work  and 
services  should  be  to  their  satisfaction. 
Should  there  be  any  disagreement  the 
instalments  are  to  be  paid  only  to  the 
time  of  such  disagreement,  unless  an 
amicable  settlement  can  be  arranged." 

Held,  that  the  employment  of  the 
plaintiff  was  only  to  continue  during 
the  pleasure  of  the  defendants,  and  that 
the  latter  might  discharge  him  at  any 
time  without  assigning  any  reason 
therefor  :  Spring  v.  Ansonia  Clock  Co., 
24  Hun,  175,  11  N.  Y.  Weekly  Dig., 
495. 

Appellee  entered  into  the  service  of 
the  appellant  under  a  written  contract, 
providing,  among  other  things  in  a  rule 
of  the  company,  which  was  made  a 
part  of  the  contract,  that  "any  em- 
ploye wishing  in  good  faith  to  leave 
the  company's  service,  may  do  so  at  any 
time  without  giving  previous  notice." 
Under  the  provisions  of  this  rule,  the 
right  of  appellee  to  quit  appellant's 
employ  before  the  expiration  of  his 
term  of  service  is  unquestioned.  Lan- 
guage contained  in  another  portion  of 
the  contract  "that  he  would  not  stop 
work,"  etc.,  cannot,  in  the  light  of  the 
whole  contract,  be  so  construed  as  to 
make  it  an  entire  contract. 

The  good  faith  of  appellee  in  leaving 
the  employ  of  the  company  is  pre- 
sumed .until  the  contrary  is  shown,  yet 
the  motive  which  induced  him  to  this 
action  is  a  matter  to  be  fairly  submit- 
ted to  the  jury,  and  hence  the  question 
asked  a  witness,  whether  he  knew  of 
appellee's  joining  any  strike  or  combi- 
nation for  the  purpose  of  causing  the 
company  to  pay  him  or  other  miners 
an  advance  in  wages  was  proper,  and 
an  answer  should  have  been  allowed  : 
Wilmington  Coal  Mining  and  Manuf. 
Co.  V.  Barr,  2  Bradw.,  84. 

In  an  action  to  recover  payment  for 
the  construction  of  works,  under  a  Cf)n- 
tract  to  execute  iliem  to  the  sntisfacticm 
of  the  employer,  the  plaintiff  is  not  en- 
titled to  a  verdict,  unless  the  jury  are 
satisfied  not  only  that  the  contract,  as 


alleged,  was  entered  into,  and  that  the 
works  were  executed,  but  that  the  de- 
fendant, as  a  reasonable  person,  ought 
to  have  been  satisfied  w^iih  the  way  in 
which  they  were  executed  :  Smith  «. 
Sadler,  6  Vict.  L.  R.  (Law),  5. 

When  a  contract  of  guaranty  de- 
pended upon  the  completion  of  certain 
work  to  the  satisfaction  of  the  surety; 
held,  that  evidence  of  facts  raising  a 
presumption  of  reasonable  satisfaction 
was  sufficient  to  launch  the  case  against 
the  defendant  :  Sharp  d,  Tumbull,  5 
Vict.  L.  R.  (Law),  103. 

An  agreement  t-o  pay  a  servant  what 
the  employer  thinks  he  is  worth,  binds 
the  latter  to  pay  what  the  services  are 
reasonably  worth,  and  does  not  leave 
him  to  fix  his  wages  at  such  sum  as  he 
sees  fit  after  the  services  are  performed, 
although  such  an  agreement  would  be 
valid  if  understood  :  Millar  v.  Cuddy, 
43  Mich.,  273. 

One  who  sells  stolen  goods  received 
by  him,  though  he  act  in  good  faith,  is 
liable  to  the  owner  for  their  value  : 
Kramer  «.  Faulkner,  9  Mo.  App.,  34. 

A  chattel  mortgage,  executed  and  re- 
corded in  the  State  where  the  property 
is  situated,  will,  if  valid  under  the  laws 
of  the  place  of  execution,  be  enforced 
by  the  courts  of  the  State  into  which 
the  property  is  afterwards  brought  by 
the  mortgagor,  unless  there  is  some 
statute  to  the  contrary. 

As  a  rule,  personal  property  is  gov- 
erned by  the  law  of  the  domicile  of  the 
owner,  and  not  by  the  law  of  the  itituM 
of  the  property  ;  but  an  assignment  of 
personal  property  by  way  of  mortgage 
is  an  exception  to  the  rule,  and  the  Ux 
situs,  and  not  the  lex  domicUlii,  governs 
chattel  mortgages. 

As  to  lex  domiciUii,  see  also  26  Eng. 
R.,  12  note  ;  27  id..  743  note. 

A  chattel  mortgage,  executed  and  re- 
corded in  another  State,  on  property 
within  this  State,  the  mortgage  not 
having  been  recorded  in  this  State,  and 
there  never  having  been  a  delivery  of 
the  property  to  tlie  mortgagee,  is  in- 
valid as  against  attaching  creditors  : 
Ames,  etc.,  v.  Warren,  7G  hid.,  512. 

Where  the  owner  of  certain  cattle 
covereil  by  a  chattle  mortgage  shipped 
the  same  out  of  the  State  and  sold 
them,  and  applied  the  proceeds  to  the 
payment  of  a  note  which  he  owed  to  a 
bank  in  another  county  of  this  Smte, 
the  cashier  to  whom  the  payment  was 
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made,  supposing  the  money  to  be  the 
proceeds  of  the  sale  of  the  cattle,  but 
having  no  actual  knowledge  of  the 
facts,  and  having  no  knowledge  of  the 
mortgage,  which  was  not  recorded  in 
that  county  :  Held,  the  bank  could  not 
be  held  to  account  to  the  holder  of  tha 
mortgage  for  the  amo^int  received  : 
Burnett  o.  Gustafaon,  54  Iowa,  8(5. 

The  parties  must  assent  to  the  same 
thing  in  the  same  sense,  or  they  make 
no  contract  :  25  Eng.  R.,  570  ;  Ballard 
V.  Trow's,  etc.,  1  City  Cts.  Rep.,  188  ; 
Fernd  v.  Whitehead,  5  Victoria  L.  R. 
(Law),  132. 

It  is  not  only  necessary  that  the 
minds  of  the  contracting  parties  should 
meet  on  the  subject-matter  of  the  con- 
tract, but  they  must  communicate  that 
fact  to  each  other,  so  that  both  may 
know  that  their  minds  do  meet,  and  it 
is  then  only  that  the  mutual  assent 
necessary  to  a  valid  contract  exists,  and 
not  until  then  that  the  contract  is  con- 
cluded :  Willis  V,  Tumley,  4  Tex.  L. 
J.,  504. 

At  a  sale  by  auction  the  auctioneer 
warranted  certain  flour  to  be  first  class 
Rochester  flour ;  some  of  it  was  knocked 
down  to  the  defendant,  whose  name 
was  entered'  in  the  book  by  the  auc- 
tioneer's clerk.  A  bought  note  was 
afterwards  sent  to  the  defendant  de- 
scribing the  flour  as  "  Rochester  flour," 
but  omitting  "first  class,"  together 
with  a  bill  for  acceptance  for  the  price. 
Defendant,  refusing  to  accept  either 
the  note  or  the  acceptance,  and  declin- 
ing to  have  the  flour  unless  he  was 
first  allowed  to  have  a  sample  to  test: 
Held,  that  the  defendant  was  not 
liable :  Pratt  v.  Rush,  5  Vict.  L.  R. 
(Law),  421. 

Though  if  both  agree  to  substantially 
and  essentially  the  same,  thing,  the 
assent  is  sufficient :  Mackin  v.  Chicago, 
93  Ills.,  105. 

One  who  receives  goods  sent  to  him, 
knowing  that  the  sender  claims  that 
the  receiver  has  purchased  them  of 
him,  cannot,  in  the  absence  of  mistake 
or  fraud,  appropriate  them  to  his  own 
use,  and  then  disclaim  the  purchase. 
The  words  '* Terms  Cash"  upon  an 
unreceipted  bill  of  goods,  sent   by  a 


wholesale  to  a  retail  dealer,  cannot  be 
held,  as  matter  of  law,  to  imply  that 
the  goods  were  paid  for  before  they 
were  shipped  ;  Wellaner  v.  Fellows,  48 
W^isc,  105. 

W'heu  the  acceptance  of  an  offer  is 
absolute,  the  expression  of  a  hope  by 
the  party  so  accepting  ii  does  not  vary 
the  contract :  Phillips  v.  Moor,  71 
Maine,  78. 

If,  through  misunderstanding,  thoy 
have  not  assented  and  agreed  to  the 
same  thing,  but  one  party,  in  conse- 
quence of  a  supposed  agreement,  has 
performed  work  for  or  delivered  prop- 
erty to  thtj  other,  the  law  rejects  the 
understanding  of  each,  and  awards 
reasonable  compensation ;  Turner  v, 
Webster,  24  Kans..  38. 

See  Mackin  v.  Chicago,  93  Ills.,  105. 

The  parties  negotiated  for  the  pur- 
chase by  defendant,  and  sale  by  plain- 
tiff, of  certain  premises  ;  they  agreed 
upon  the  price,  and  a  contract  was 
signed  in  duplicate,  to  which  P.  at- 
tached his  name  as  a  witness.  While 
the  papers  lay  upon  the  table  in  the 
possession  of  P.,  defendant  inquired  as 
to  the  papers  in  respect  to  the  title; 
plaintiff  replied  that  he  had  none  ;  de- 
fendant then  suggested  that  before  pro- 
ceeding further  the  matter  should  be 
submitted  to  his  counsel  for  approval, 
which  was  assented  to  by  plaintiff. 
The  parties  went  to  the  office  of  that 
counsel,  and  he  being  absent,  the  pa- 
peris,  with  defendant's  check  for  the 
sum  to  be  paid  down,  were  left  with  a 
clerk,  with  directions  to  deliver  them 
if  the  counsel  approved ;  he  did  not 
approve,  but  rejected  the  title  as  defec- 
tive. Before  said  counsel  had  given 
his  opinion,  plaintiff  obtained  one  of 
the  duplicates  from  the  clerk  and  pro- 
cured an  acknowledgment  thereof,  on 
the  oath  of  the  subscribing  witness. 
In  an  action  for  specific  performance, 
held,  that  the  facts  justified  a  finding 
that  no  contract  was  concluded  ;  that 
all  the  acts  of  the  parties  were  to  be 
regarded  as  parts  of  one  transaction, 
which  was  never  consummated,  as  there 
was  to  be  no  contract  until  delivery, 
and  no  deliverv  until  approval :  Dietz 
V.  Torish  79  N.  Y.,  520, 
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[6  Common  Pleas  Division,  827.] 
March  17,  1880. 

327]  *Hamlyn  v.  Betteley. 

£iU  of  Sale-StcUemeni  of  Consideration— Bills  'of  Sale  Act,   1878  (41   <fe  42  Vid, 

c.  81),  8.  8. 

The  consideration  for  a  bill  of  sale  was  stated  to  be  "  the  sum  of  £182  8#.  now  paid 
bv  the  grantee  to  the  grantor."  That  sum  was,  at  the  request  and  with  the  assent 
of  the  grantor,  in  fact  paid  thus, — £8  3«.  ^d.  and  £103  17<r.  5d,  to  discharge  two  exe- 
cutions against  the  grantor's  goods, — £25  Qs.  9(1.  to  a  solicitor  (who  attested  the  exe- 
cution of  tlie  bill  of  sale)  for  money  lent  and  for  costs  du6i  to  him  from  the  grantor, — 
and  the  balance,  £45  Is.  7<^.,  in  cash  to  the  grantor : 

Held,  in  the  absence  of  any  suggestion  of  fraud,  a  sufficient  setting  forth  of  the  con- 
sideration, within  41  &  42  Vict  c.  81,  a.  8. 


[6  Common  Pleas  Division,  881.] 
April  24,  1880. 

331]    *Chapleo  and  Wife  v.  Brunswick  Benefit 
Building  Society  and  Others. 

Building  Society — Unincorporated — Certifed  Rules — Borrowing  in  excess  of  prescribed 
Limit — Agent — Aut/writg — "Holding  out"  by  Society  and  Directors — Liability. 

By  the  certified  rules  of  an  unincorporated  buildino^  society  the  directors  might  bor- 
row money  not  exceeding  a  prescribed  amount.  Loans  were  made  to  the  society 
through  its*  secretary  who  was  also  acting  treasurer ;  the  usual  course  of  business 
was  that  he  delivered  to  the  lenders  a  receipt  and  undertaking  on  behalf  of  the  di- 
rectors to  give  promissory  notes  signed  by  the  directors,  and  subsequently  exchanged 
such  notes  for  the  receipt  and  undertaking.  After  a  total  amount  had  been  borrowed 
exceeding  that  limited  by  the  rules,  the  plaintiffs  paid  a  sum  to  the  secretary  as  a 
loan  to  the  society,  and  received  from  him  the  usual  receipt  and  undertaking,  Sut  no 
promissory  notes.  This  sum  he  appropriated  to  his  own  use.  In  an  action  against 
the  society  and  directors  the  jury  found  that  the  society  held  out  the  secretary  to 
the  plaintiffs  as  having  authority  to  receive  the  loan  on  their  behalf  on  the  terms  on 
which  it  was  received,  and  that  the  directors  did  the  same  : 

Held,  by  Lord  Coleridge,  C.J.,  that  although  money  had  been  borrowed  in  excess 
of  the  total  amount  limited  by  tlie  rules,  and  they  might  therefore  afford  protection 
to  the  society  or  its  members  as  between  tlieraselves  and  the  directors,  yet  that  the 
society  and  directors  having  for  a  purpose  legal  in  itself  authorized  the  loan  made 
by  the  plaintiffs  wei'b  both  liable  to  them. 

Further  consideration.  The  proceedings,  facts,  and 
arguments  are  sufficiently  stated  in  the  judgment. 

C.  Russell^  Q.C.,  Taylor^  and  C,  A.  Hussellj  for  the 
plain  tiflfs. 

Heywood  {Berschell^  Q.C.,  with  him),  for  the  defendant 
society. 

Pope^  Q.C.J  and  Qrompton,^  for  tte  defendant  directors. 
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April  24.  Lord  Coleridge,  C.J.:  This  case  was  tried 
before  me  and  a  special  jury  at  Manchester  In  February  last ; 
certain  points  arising  on  the  findings  of  the  jury  were  argued 
before  me  at  Westminster  on  the  13th  and  20th  of  March, 
and  I  now  proceed  to  give  judgment. 

The  action  was  brought  against  the  Brunswick  Building 
Society,  and  the  directors  oi  the  society,  to  recover  a  con- 
siderable sum  of  money  lent  by  the  plaintiffs  to  the  society 
under  circumstances  which  I  will  presently  detail.  The 
whole  of  the  sum  in  dispute  *with  interest  has  been    [332 

Said  by  the  defendants  except  a  sum  of  £100.  But,  as  the 
efence  to  this  sum  of  £100  is  one  upon  the  validity  .or  in- 
validity of  which  the  liability  to  pay  many  thousands  of 
pounds  depends,  it  is  thought  worth  while,  and  no  doubt  is 
worth  while,  to  resist  payment  of  it.  The  defendant  society 
was  established  in  January,  1871.  Its  rules  were  certified 
pursuant  to  the  act  then  in  force,  in  March,  1871 ;  and  cer- 
tain amendments  to  the  rules  were  certified  in  March,  1873. 
Its  object  is  defined  by  the  first  rule  which  is  as  follows: 

'*1.  This  society  shall  be  denominated  the  'Brunswick 
Permanent  Benefit  Building  Society.'  Its  object  is  to  enable 
its  members  to  receive  the  amount  or  value  of  a  share  or 
shares  to  purchase  or  erect  freehold  or  leasehold  property. 
Payments  to  be  made  fortnightly  in  such  sums  as  are  here- 
inafter specified  and  defined  ;  each  share  to  be  of  the  value 
of  £10.     Members  may  subscribe  for  any  number  of  shares." 

The  6.th  rule  prescribes  that  the  directors  shall  at  any 
meeting  elect  a  treasurer  from  amongst  themselves  and  the 
other  members  at  such  remuneration  as  may  be  deemed 
proper. 

The  10th  rule  is  this  :  "Messrs.  Keighley  Lea,  Son  &  Co. 
shall  be  the  secretaries  to  the  society." 

The  12th  rule,  upon  which  much  of  the  argument  before 
me  turned,  is  as  follows : 

"The  directors  may  at  any  time  as  may  be  necessary  for 
the  purposes  of  the  society  borrow  money  at  interest  from 
any  banker  with  whom  the  funds  of  the  society  shall  be  de- 
posited, or  from  any  other  source,  to  procure  which  the 
directors  may  give  such  security  as  they  may  think  proper, 
but  the  total  amount  of  money  to  be  so  borrowed  shall  not 
at  any  one  time  exceed  two-thirds  of  the  amount  for  the  time 
being  secured  by  the  mortgages  to  the  society." 

It  is  admitted  that  when  the  £100  in  dispute  in  this  action 
was  paid  by  the  plaintiffs,  the  total  amount  of  money  bor- 
rowed by  the  society  exceeded  (in  fact  it  very  largely  ex- 
ceeded) the  amount  secured  by  mortgage  within  the  terms 
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of  this  12th  rule.  The  question  is  whether  the  society  and 
the  directors  of  the  society  are  nevertheless  liable  to  repay 
it  under  the  circumstances  which  I  now  proceed  to  state. 
333]  *The  money  was  not  paid  to  the  society  itself  assem- 
bled at  a  general  meeting,  nor  even  to  one  or  more  of  the  direc- 
tors at  any  board  meeting.  It  was  paid  to  a  Mr.  Keighley 
Lea,  and  his  connection  with  the  society  and  with  the  direc- 
tors was  tliis.  His  firm  were  made  secretaries  by  the  lOtli 
rule.  They  kept  all  the  business  and  cash  books  belonging 
to  the  society.  One  of  them  attended  the  meetings  of  the 
directors,  and  kept  the  minutes.  Mr.  George  Lea  had  been 
treasurer,  and  after  his  death  Keighley  Lea  acted  as  treas- 
urer, and  received  all  the  money  paid  to  the  society,  and  if 
lie  was  not  treasurer  there  was  none.  A  question  was  made 
as  to  the  exact  meaning  of  certain  minutes  referring  to  the  ap- 
pointment of  treasurer,  a  question  which,  after  the  statement 
of  fact  just  made  and  made  in  the  uncontradicted  words 
of  one  of  the  witnesses,  I  do  not  tliink  it  material  to  discuss. 
The  oflSce  of  Keighley  Lea  was  the  only  office  of  the  defendant 
society;  there  only  the  society  met  whenever  it  did  meet ; 
there  only  the  meetings  (generally  once  a  fortnight)  of  the 
directors  were  held.  Keighley  Lea  was,  as  one  of  the  direc- 
tors who  was  a  witness  at  the  trial  called  him,  "the  facto- 
tum of  the  society."  The  society  borrowed  money  largely; 
and  the  mode  in  which  the  borrowing  was  conducted  was, 
without  any  exception,  from  the  very  beginning  of  the  so- 
ciety, the  mode  pursued  in  this  case.  The  lender  brought 
the  money  to  Keighley  Lea ;  a  receipt  and  an  undertaking 
on  behalf  of  the  directors  to  give  a  promissory  note  of  the 
directors  wa«  ^iven  him  in  the  form  used  in  this  case  on  be- 
half of  the  society  and  the  directors  either  by  Keighley  Lea 
or  by  one  of  his  clerks ;  promissory  notes  for  the  amount  of 
the  sum  lent  were  then  signed  by  the  directors  at  their  next 
meeting,  and  exchanged  for  the  receipt  and  undertaking 
through  Keighley  Lea ;  and  on  the  surns  so  borrowed  and  so 
secured  interest  was  paid.  Except  as  to  the  £100  now  in 
dispute,  this  course  was  followed  with  respect  to  the  plain- 
tiffs ;  all  the  sums  lent  to  the  society  were  secured  by  the 
promissory  notes  of  the  directors,  and  these  notes  have  been 
paid.  In  the  case  of  this  £100  the  money  was  received,  and 
the  receipt  and  'undertaking  was  given,  but  no  promissory 
note  was  ever  procured.  The  money  was  paid  to  Keighley 
Lea  on  the  29th  of  October,  1878 ;  and  in  December,  1878, 
or  in  January,  1879,  Keighley  Lea  absconded,  a  large  sum 
334]  *of  money  belonging  to  the  society,  and  paid  to  him, 
having  never  been  paid  over  to  them  by  him.     On  applica- 
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Hon  to  the  directors  by  the  plaintiffs  they  refused  either  to 
pay  interest  on  the  £100,  or  to  give  their  promissory  note 
for  it ;  they  repudiated  all  liability  for  themselves  or  for  the 
society;  and  the  question  is  are  either  or  both  liable  ? 

At  the  trial  the  evidence  was  substantially  all  one  way, 
and  I  left  two  questions  to  the  jury.  1.  Did  the  defendant 
society  hold  out  Keighley  Lea  to  the  plaintiffs  as  having 
authority  to  receive  this  loan  on  their  behalf  on  the  terms 
on  which  it  was  received  ?    2.  Did  the  defendant  directors? 

The  jury  answered  both  questions  in  the  affirmative,  and 
if  they  could  so  find  in  point  of  law  I  am  of  opinion  that 
there  was  abundant  evidence  to  warrant  them  so  finding  in 
point  of  fact.  It  is  said,  however,  that  they  could  not,  and 
this  has  now  to  be  considered. 

The  case  is  not  quite  the  same  as  it  affects  the  society  and 
as  it  affects  the  directors,  and  I  will  deal  with  the  liability 
of  each  separately,  and  first  as  to  the  society  itself. 

It  is  true  that  though  it  has  been  incorporated  under  the 
provisions  of  37  &  38  Vict.  c.  42,  it  had  not  been  so  incorpo- 
rated and  was  not  a  corporation  at  the  time  of  the  lending 
of  this  £100.  But  the  society  as  a  body,  just  as  any  other 
copartnership  as  a  body,  might  know,  and  so  act  upon  their 
knowledge  as  to  sanction  the  proceedings  of  Keighley  Lea. 
Of  this  knowledge,  and  of  their  so  acting  upon  it,  there  has 
been  abundant  evidence  given  against  the  society.  If  it  was 
not  so  in  point  of  fact  it  might  have  been  denied.  If  the 
members  of  the  society  or  any  of  them  were  really  ignorant 
of  what  Keighley  Lea  was  habitually  doing,  and  if  knowing 
it  they  did  not  sanction  it,  they  might  have  been  called  to 
say  so.  No  one  was  called  to  say  so,  probably  for  the  best 
reason,  that  no  one  could  be.  The  case  comes,  therefore, 
under  a  well-settled  principle.  The  society  have  put  their 
agent  in  his  place  to  do  the  very  acts  for  them  which  he  did, 
and  they  must  be  answerable  for  the  manner  in  which  he 
has  conducted  himself  in  doing  those  acts.  If  authority  be 
necessary  for  this  proposition,  it  is  to  be  found  in  BarwicJc 
V.  English  Joint  Stock  Bank  (*)  and  Mackay  v.  Commercial 
Bank  of  New  Brunswick  {^). 

*The  dicta  of  Lord  Cranworth  and  Lord  Chelms-  [335 
ford  in  the  case  of  Western  Bank  of  Scotland  v.  Addie{^\ 
which  have  been  supposed  to  conflict  with  these  cases  are 
clearly  explained  and  reconciled  by  Sir  Montague  Smith,  at 
p.  413  of  the  report  of  that  case  in  the  Privy  Council. 

It  has  been  argued  that  in  order  to  ascertain  whether  the 

(»)  Law  Rep.,  2  Ex.,  269.  («)  Law  Rep.,  6  P.  C,  394. 

0)  Law  Rep.,  1  H.  L.,  Sc.  145. 
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society  have  put.  their  agent  in  his  place  to  do  for  them  the 
acts  he  did,  the  constitution  of  the' society  itself  must  be 
borne  in  mind.  I  make  no  doubt  at  all  that  this  is  true,  and 
if  it  should  turn  out  that  the  society  could  not  authorize  an 
agent  to  do  the  act,  because  it  was  an  act  they  could  not  do 
themselves,  they  would  not  be  liable  for  what  he  did  The 
argument  addressed  to  me  on  this  point  was  as  follows: 
This  is  a  society  which  exists  only  for  certain  purposes  ;  it 
does  not  exist  for  the  purpose  of  borrowing  beyond  the 
limit  ascertained  by  the  12th  rule ;  it  could  not  itself  bor- 
row ;  it  could  not  ratify  the  acts  of  its  directors  in  so  borrow- 
ing ;  any  such  borrowing  therefore  by  an  agent,  as  there  was 
in  this  case,  cannot  be  authorized  in  point  of  fact,  because 
there  is  no  power  to  authorize  it  in  point  of  law,  and  the 
judgment  of  the  House  of  Lords  in  Hiche  v.  Aslibury  Rail- 
way Carriage  and  Iron  Co.  (*)  was  cited  as  establishing 
conclusively  the  proposition  contended  for.  I  think  it  es- 
tablishes nothing  of  the  kind.  The  company  in  that  case 
was  an  incorporated  company,  with  a  memorandum  and 
articles  of  association.  The  contract  on  which  the  action 
against  the  company  was  brought  was  a  contract  which  in 
the  opinion  of  all  the  judges  (they  differed  upon  other 
points,  but  agreed  on  this)  was  inconsistent  with  the  mem- 
orandum of  association ;  and  on  this  ground  the  House  of 
Lords  decided  the  case.  But  in  the  case  before. us  there  is 
no  memorandum  and  no  articles  of  association,  and  if  it  be 
said,  as  with  some  reason  it  may  be,  that  the  first  rule  is 
analogous  to  the  memorandum,  and  the  remaining  rules  to 
the  articles,  then  there  is  the  authority  of  Laing  v.  Heedi,*) 
to  show  that  the  existence  in  such  a  society  as  this  of  such 
a  rule  as  rule  12  is  neither  illegal  in  itself,  nor  inconsistent 
with  a  rule  exactly  like  rule  1  in  the  present  case.  I  may 
336]  *observe  in  passing  that  the  authority  of  jLa/wgr  v. 
^e^tf  (*)  is  expressly  recognized  and  in  no  way  diminished 
by  the  later  case  of  In  re  National  Permanent  Benefit 
Building  Society^  Ex  parte  Williamson  {^).  These  cases  it 
is  true  establish  only  that  such  a  society  as  this  may  borrow  ; 
they  do  not  ascertain  that  if  it  borrows  beyond  the  limit 
prescribed  by  the  rules  it'  may  nevertheless  be  liable.  But 
both  were  cases  in  which  the  point  did  not  and  could  not 
arise :  fqr  they  were  cases  in  which  the  plaintiffs  were  them- 
selves members  of  the  company;  and  it  may  well  be  as  be- 
tween members  of  the  company  and  the  directors,  such  a 
rule  as  rule  12  may  in  certain  circumstances  protect  the 

Q)  Law  Rep.,  7  H.  L.,  653 ;  14  Eng.        O  Law  Rep.,  6  Ch.  App..  4. 
R.,  42  (»)  Law  Rep.,  5  Ch.  App.,  309. 
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company  or  certain  members  of  it.  But  this  case  is  not  like 
those,  rule  12  applies  in  terms  to  the  directors  only.  In 
this  case  tl)e  society,  for  a  purpose  in  itself  legal,  have  au- 
thorized Keighley  Lea  to  take  the  £100  for  them  from  the 
plaintiffs.     I  am  of  opinion  they  are  liable  to  repay  it. 

So  much  as  to  the  society.  As  to  the  directors  it  seems 
to  me  quite  plain  that  they  might  if  they  pleased  hold  out 
Keighley  Lea  to  the  plaintiffs  as  authorized  to  undertake  for 
them  that  they  would  give  their  promissory  note  on  the  re- 
ceipt of  money  paid  as  this  £100  was  paid.  It  seems  to 
me  equally  plain  that  there  is  overwhelming  evidence,  quite 
uncontradicted,  that  they  did  in  fact  so  hold  him  out.  It 
follows,  I  think,  that  they  are  bound  by  his  undertaking ; 
and  that  they  must  either  give  their  promissory  note,  or,  in 
the  events  which  have  happened,  pay  the  money.  Indeed, 
if  the  action  had  been  against  them  alone,  their  very  able 
counsel  felt  that  unless  he  could  get  rid  of  the  verdict,  he 
could  not  resist  this  consequence.  But  he  contended  that 
as  the  action  had  been  brought  against  the  society  as  well 
as  the  directors  the  claims  were  inconsistent,  and  that  if  I 
held  the  society  liable  I  could  not  at  the  same  time  hold 
the  directors  liable.  The  claims  do  not  seem  to  me,  however, 
to  be  inconsistent.  I  have  said  that  I  think  the  society  might 
and  did  hold  out  Keighley  Lea  as  having  authority  to  do 
what  he  did,  and  to  receive  the  money  for  them.  I  also 
think  that  the  directors  might  well,  and  did  in  fact,  hold 
him  out  as  having  authority  Jfrom  them  *to  under-  [337 
take  for  them,  that  they  should  give  their  promissory  note. 
He  did  undertake  for  them,  and  they  are  bound  by  his  un- 
dertaking. 

I  therefore  give  judgment  for  the  plaintiffs  against  both 
sets  of  defendants  and  with  costs. 

Judgment  for  plaintiffs. 

Solicitors  for  plaintiffs:  Cohbett  &  Co, 

Solicitors  for  defendant  society  :  Heywood  &  Son 

Solicitors  for  defendant  directors :  Sale  &  Co. 

See  ante,  87  note.  pressly  provides  that  they  shall  not  be 
A  city  which  has  by  local  statute  the  valid  until  such  conditions  are  corn- 
right  to  make  a  subscription  in  aidoT  a  plied  with  :  American,  etc.,  v.  Bruce,  4 
railroad  cannot,  when  its  officers  have  Morr.  Trans.,  604,  distinguishing  Kolin 
issued  its  bonds  containing  no  notice  in  v.  Kagle,  84  Ills.,  292. 
their  recitals  of  any  condition,  set  up,  But  see  Board  of  Chosen  Freeholders 
as  against  a  bona  fide  holder,  that  the  v.  Merchants  Exchange  National  Bank, 
bonds  are  void  for  non-compliance  with  Daily  Register,  July  12,  1882,  p.  1, 
certain  conditions,  even  though  the  Wallace,  U.  S.  Cir.  J. 
statute    authorizing    their    issue    ex- 

30ENG.  Rkp.  104 
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[6  Common  Pleas  Division,  337.] 
Feb.  27,  1880. 

Smith  v.  Morgan. 

Eiiecutor — Administration — Aftsets  of  deceased  Person — Priority  of  Judgment  Creator. 

The  priority  wliich  a  judg^nent  creditor  is  entitled  to  in  the  administration  of  the 
assets  of  a  deceaseil  person  under  a  decree  in  an  adniinistratitm  suit,  is  not  affected 
by  8.  10  of  the  Judicature  Act,  1875,  whether  such  judgment  be  registered  or  not^ 

On  the  6th  of  November,  1876,  one  Thomas  obtained  a 
indgment  for  £38  14^.  against  the  defendant  as  executor  of 
Kees  .Morgan,  deceased,  for  a  debt  due  from  the  testator. 
This  judgment  was  not  registered,  nor  had  execution  been 
issued  thereon,  the  testator's  assets  being  in  the  hands  of  a 
receiver  appointed  by  the  county  court  of  Glamorganshire 
on  the  16th  of  November,  1876,  in  a  suit  for  the  administra- 
tion of  the  assets  of  Morgan  under  the  direction  of  that 
court ;  and  on  the  12th  of  December  a  decree  for  administra- 
tion was  made. 

On  the  22d  of  July,  1879,  the  judge  of  the  county  court, 
upon  the  application  of  Thomas,  made  an  order  declaring 
him  to  be  entitled  to  the  £38  145.,  and  directing  that  sum  to 
be  paid  to  him  out  of  the  fund  in  court. 

A  rule  having  been  obtained  calling  upon  the  plaintiff  to 
show  cause  why  the  order  should  not  be  set  aside,  on  the 
ground  that  Thomas  was  not  a  "secured  creditor"  and  had 
no  priority. 

Finlay  showed  cause :  A  judgment  creditor  has  priority 
in  the  administration  of  the  assets  of  a  deceased  person, 
3381  ^ven  though  his  *judgment  is  not  registered :  Jen- 
nings v.  Righy{^)\  Williams  v.  Williams  (').  That  right  was 
not  affected  by  32  &  33  Vict.  c.  46  ;  neither  is  it  by  the  10th 
section  of  the  Judicature  Act,  1875  (38  &  39  Vict.  c.  77), 
which,  in  substitution  for  subs.  1  of  s.  25  of  the  act  of  1873 
(36  &  37  Vict.  c.  66),  enacts  that  "in  the  administration  by 
the  court  of  the  assets  of  any  person  who  may  die  after  the 
commencement  of  this  act,  and  whose  estate  may  prove  to 
be  insufficient  for  the  payment  in  full  of  his  debts  and  liabil- 
ities, tlie  same  rules  shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured  creditors,  and  as 
to  debts  and  liabilities  provable,  and  as  to  the  valuation  of 
annuities  and  future  and  contingent  liabilties  respectively  as 
may  be  in  force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons  adjudged  bank- 

0)  88  Beav.,  198.  («)  Law  Rep.,  15  Eq./270;  5  Eng.  R.,  844. 
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rupt ;  and  all  persons  who  in  any  such  case  would  be 
entitled  to  prove  for  and  receive  dividends  out  of  the  estate 
of  any  such  deceased  person,  may  come  in  under  the  decree 
or  order  for  the  administration  of  such  estate,  and  make 
such  claims  against  the  same  as  they  may  respectively  be 
entitled  to  by  virtue  of  this  act."  A  judgment  creditor  is 
not  a  secured  creditor.     The  court  called  on 

Aspinall^  to  support  the  rule:     The  effect  of  s.  10  of  the 

Judicature  Act,  1875,  is  to  do  away  with  the  priority  of 

judgment  and  secured  creditors  in  the  administration  of  a 

testator's  or  an  intestate's  estate  :  Ex  parte  Joselyne^  In  re 

Watt  (') ;  In  re  Stanhope  Sllkstone  Collieries  Go.  ('). 

LiNDLEY,  J.:  •  I  am  of  opinion  that  the  county  court  judge 
was  right  in  holding  that  Thomas,  the  judgment  creditor, 
had  priority  in  the  administration  of  the  assets  of  the  testa- 
tor. The  doubt  created  by  the  32  &  33  Vict.  c.  46,  was  dis- 
posed of  by  the  case  of  Williams  v.  Williams  (').  And  s.  10 
of  the  Judicature  Act,  1876,  does  not  apply  to  judgment 
debts. 

Rule  discliar ged. 

Solicitors  for  plaintiff :  Hacon  &  Turner, 
Solicitors  for  defendant:   Ullithorne^  Currey  <6  Cb.,  for 
Simons  &  Plews,  Merthyr  Tydlil. 

(>)  8  Ch.  D.,  327 ;  25  Eng.  R.,  822.  («)  11  Ch.  D.,  160;  27  Eng.  R.,  427. 

(«)  Law  Rep.,  16  Eq.,  270 ;   6  Eng.  R.,  844. 

See  ante,  258;  McClellan's  Surr.  Pr.,  Kirby  v.  Carpenter,  7  Barb.,  379-380  ; 

481  et  seq.  Payns  «.  Matthews,  6  Paige,  19 ;  Sel- 

The  statute  providing  for  priority  of  lis's  Case,  4  Abb.  Prac,  272,  4  Bradf., 

payment  of  a  judgment  does  not  apply  213. 

to  a  judgment  not  perfected  previous  to  As  t»  "joint  debtors,  see  Hammond  v. 

the  death   of   the   testator:    Monal  v.  HofTman,  2  Redf.  Surr.  R.,  92. 

Mitchell,  81  N.  Y.,  356,  361,  19  Abb. ,  1.  It  does  not  apply  to  judgments  recov- 

See  Brown  v.  Nichols,   9  Abb.   Pr.  ered  in  another  State :  Brown  u.  Public 

.(N.S.).   1,   26;    42  N.    Y.,   26,   30-5;  Admr.,  2  Bradf.,  103. 

Bernes    i?.    Weisser,    2    Bradf.,    212;  Nor  to  federal  judgments  :  Bemes  v. 

Clark's  Case,  15  Abb.  Pr.,  229.  Weisser,  2  Bradf.,  212. 

Nor  to  judgments  rendered  before  a  As  to  taxes  assessed  after  death  of 

justice   of    the  peace.     They   are  not  the  testator,   see  Harrison  tJ.  Peck,  56 

courts  of  record:  Sherwood  u.  Johnson,  Barb.,  251,  265. 

1  Wend.,  443  ;  Stevenson  c.  Weisser,  1  As  to  rents:  Dennistown  v.  Hubbell, 

Bradf..  343.  10  Bosw.,  164. 

Nor,  it  seems,  to  partnership  debts  : 
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[6  Common  Pleas  Division,  339.] 
Feb.  28,  1880. 

339]         *Bennett  v.  Lord  Bury  and  Others. 

Practice — Stay  of  Proceedings  at  llu  lustance  of  the  Plaintiffs  in  several  Actions  until 
Ofie  tried  as  a  Test  Action — Order  xxix,  r.  1. 

Thirty-eight  actions  having  been  brought  by  different  persons  against  the  defend- 
ants as  directors  of  an  incorporated  company,  charging  misappropriation  of  moneys 
advanced  by  the  plaintiffs  in  different  amounts  and  at  different  times,  bat  all  under 
similar  circumstances: 

Held,  upon  the  authority  of  Amos  v.  Chadmck  (4  Ch.  D.,  869,  and  9  Ch.  D.,  459  j 
26  Eng.  R.,  243),  tliat  it  was  competent  to  a  judge  at  chambere,  upon  the  applioatioa 
of  the  plaintiffs,  to  stay  the  proceedings  in  thirty-seven  of  the  actions  until  afler  the 
trial  of  the  thirty -eighth  as  a  test  action, — proper  provision  being  made  in  case  that 
action  did  not  satisfactorily  dispose  of  the  question  in  all. 

Thirty-eight  actions  were  brought  by  as  many  different 
plaintiffs  against  the  defendants  who  were  directors  of  a 
company  called  "The  Colonial  Trusts  Corporation,  Lim- 
ited," in  respect  of  various  sums  deposited  with  them  for 
investment.  The  writ  in  each  case  was  indorsed  for  a  sum 
received  by  the  defendants  for  the  purpose  of  investment. 

In  one  of  the  actions,  ITuU  v.  Lord  Bury  and  Others^  a 
statement  of  claim  had  been  delivered,  which  amongst  other 
things  alleged  that  the  defendants  were  directors  of  the  com- 
pany, a  limited  company  incorporated  under  the  Companies 
Act,  1862  (32  &  33  Vict.  c.  89),  for  the  purpose  inter  alia  of 
the  investment  of  moneys  on  account  of  and  as  trustees  for 
persons  desirous  of  investing  money  through  their  agency; 
that  during  and  since  the  year  1859  the  corporation  received 
from  the  plaintiff  sums  for  investment  upon  his  account,  and 
upon  the  terms  that  the  moneys  so  invested  which  should 
be  repaid  to  the  corporation  should  be  invested  on  similar 
securities  or  accounted  for  and  paid  to  the  plaintiff;  that 
the  moneys  were  invested  by  the  corporation  on  account  of 
the  plaintiff,  and  that  out  of  the  said  moneys  or  the  moneys 
received  by  the  corporation  in  repayment  of  the  investments 
or  some  of  them,  the  corporation  as  the  agents  and  trustees 
of  the  plaintiff  during  the  years  therein  specitied  advanced 
moneys  amounting  to  £8,040  on  mortgage  of  certain  lands 
specitied  in  several  mortgage  deeds,  the  particulars  of  each 
340]  of  which  was  set  *forth  ;  that,  in  the  case  of  several 
of  these  mortgages,  the  defendants  applied  to  the  mort- 
gagors for  repayment  of  the  principal  sums,  und  obtained 
the  same  upon  the  faith  of  their  representations  that  they 
were  the  agents  of  the  plaintiff  to  receive  such  moneys  on 
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his  account,,  and  in  the  belief  on  the  part  of  the  mortgagors 
that  they  the  defendants  had  the  plaintiff's  authority  to 
receive  such  payment.  It  then  went  on  to  negative  the  de- 
fendant's authority  to  receive  such  payments,  and  alleged 
that  having  obtained  the  said  moneys  the  defendants  con- 
cealed that  fact  from  the  plaintiff  and  retained  and  appropri- 
ated the  said  moneys  to  their  own  use,  and  permitted  them 
to  be  employed  for  the  purposes  of  private  trade  and  specu- 
lation without  the  knowledge  or  sanction  of  the  plaintiff. 

On  thefith  of  February,  1880,  Field,  J.,  on  the  application 
of  the  plaintiffs  in  thirty-seven  of  the  actions,  made  an  order 
that  all  further  proceedings  in  this  action  and  in  the  thirty- 
six  other  actions  should  be  stayed  until  after  the  trial  of  the 
action  of  Hull  v.  Lord  Bury  and  Others ;  and  the  order 
proceeded  as  follows :  "And  I  further  order  that  the  time 
for  delivering  the  statements  of  claim  shall  be  enlarged  until 
after  judgment  shall  have  been  given  in  the  action  of  Hull 
V.  Lord  Bury  and  Others^  the  plaintiffs  in  all  the  actions 
respectively  undertaking  that  the  action  of  Hull  v.  Lord 
Bury  and  Others  be  treated  as  a  test  action  and  decisive  of 
their  respective  rights,  unless  it  should  appear  to  the  court 
that  the  said  test  action  had  failed  to  be  a  real  trial  of  the 
matter  in  issue  therein,  in  which  case  the  plaintiffs  undertake 
to  be  bound  by  any  order  that  the  court  may  think  fit  to 
make :  the  defendants  to  be  at  liberty  to  require  the  plain- 
tiffs to  proceed  with  their  respective  actions,  if  dissatisfied 
with  the  result  of  the  test  action  :  the  plaintiffs  respectively 
to  deliver  within  ten  days  particulars  of  their  claims  and  of 
the  mode  in  which  the  amounts  sought  to  be  recovered  are 
alleged  to  have  been  employed  by  the  defendants ;  the  de- 
fendants to  be  at  liberty  to  apply  for  an  order  that  any  of 
the  said  actions  shall  be  forthwith  proceeded  with,  upon 
satisfying  the  court  or  a  judge  that  there  is  a  special  ground 
of  defence'not  raised  in  the  test  action." 

Lord  Bury  and  Mr.  Montgomerie,  two  of  the  defendants 
in  all  the  actions,  moved  to  rescind  this  order. 

*  Her  Schelly  Q.C.,  and  Reginald  Brown^  for  Mont-  [341 
gomerie,  submitted  that  such  an  order  could  only  be  prop- 
erly made  at  the  instance  of  a  defendant,  and  that  the  only 
instance  in  which  it  had  been  made  on  the  motion  of  the 
plaintiffs  was  a  case  in  equity,  viz.,  the  case  of  Amos  v. 
Chadwick{^\  the  circumstances  of  which  were  altogether 
different  from  those  of  the  cases  before  the  court,  inasmuch 
as  there  the  cause  of  action  of  each  of  the  plaintiffs  was  iden- 
tically the  same,  whereas  here  no  two  of  the  actions  would 

0)  4  Ch.  D.,  869 ;  9  Ch.  D.,  459 ;  26  Eng.  R.,  243. 
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turn  upon  the  same  facts.     No  one  of  the  actions  can  prop- 
erly be  called  a  test  action. 

[Lord  Coleridge,  C.J.:  That  is  provided  for  by  the 
order  :  the  other  defendants  ate  not  bound  by  the  result  of 
the  test  action.] 

Lumley  Smithy  for  Lord  Bury,  submitted  that  at  all 
events  all  the  actions  ought  to  be  allowed  to  go  on  until 
the  pleadings  were  complete,  when  a  fair  order  might  be 
made. 

Butt^  Q.C.,  and  J".  C  Mafhew^  contra,  were  not  called  upon. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  the  order 
of  my  Brother  Field  was  correct  and  ought  to  be  affirmed. 
This  is  an  application  on  the  part  of  certain  defendants  to 
rescind  an  order  to  stay  the  proceedings  in  thirty-seven  ac- 
tions against  them  until  after  the  trial  of  the  thirty-eighth, 
under  these  circumstances:  The  thirty-eight  plaintiffs  had 
under  varying  circumstances  deposited  moneys  for  invest- 
ment by  a  corporation  of  which  the  defendants  are  directors, 
in  colonial  or  other  securities ;  and  the  charge  against  them 
in  substance  is  that  they,  being  directors  of  the  corporation, 
have  received  from  the  depositors  various  sums  of  money  for 
investment,  and,  having  m  the  first  instance  invested  such 
moneys  on  mortgages,  and  having  received  them  back  from 
the  mortgagors,  have  applied  them  in  part  to  their  own  use, 
and  as  to  other  part  have  appropriated  them  to  purposes 
other  than  the  legitimate  purposes  of  the  corporation,  with- 
out the  assent  of  the  plaintiffs.  It  is  true  the  incidents  will 
or  may  vary  in  each  case,  and  that  there  will  be  differences 
of  proof  in  each:  but  the  gist  of  the  charge  is  the  same  in 
all ;  the  fraud  charged  in  each  of  the  thirty-eight  actions  is 
342]  identically  the  same,  viz.,  the  *wrongful  appropria- 
tion of  the  moneys  of  the  plaintiffs  to  purposes  unauthor- 
ized by  them.  The  order  or  my  Brother  Field  was  that  the 
proceedings  in  the  action  of  Bennett  v.  Bury  and  in  all  the 
other  thirty-six  actions  should  be  stayed  until  after  the  trial 
of  Hull  V.  Bury  the  plaintiffs  in  those  several  actions  under- 
taking that  Hull  V.  Bury  should  be  treated  as  a  test  action 
and  decisive  of  their  respective  rights;  unless  it  should  ap- 
pear to  the  court  that  the  trial  of  that  action  had  failed  to 
be  a  real  trial  of  the  matter  in  issue  therein,  in  which  case 
the  plaintiffs  undertook  to  be  bound  by  any  order  that  the 
court  might  think  fit  to  make ;  and  further  that  the  defend- 
ants were  to  be  at  liberty  to  apply  for  an  order  that  any  of . 
the  actions  shall  be  forthwith  proceeded  with,  upon  satisfy- 
ing the  court  or  a  judge  that  there  is  a  special  ground  of 
defence  not  raised  in  the  test  action.     That  would  be  quite 
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right :  Hull  v.  Bury  might  prove  hot  to  be  a  test  action  ; 
therefore  my  Brother  Field's  order  very  properly  provides 
for  that  contingency.  Two  objections  were  urged  against 
this  order.  First,  that  it  is  an  entirely  novel  proceeding, — 
at  attempt  by  plaintiffs  to  consolidate,  and  not  by  defend- 
ants. That  objection,  I  think,  is  answered  by  the  case  of 
Amos  V.  Chadwick  {'),  There,  seventy-eight  actions  were 
brought  by  different  plaintiffs  against  the  same  defendants 
in  respect  of  an  alleged  misrepresentation  in  the  prospectus 
of  a  company;  and  Malins,  V.C.,  upon  the  application  of  the 
plaintiffs,  ordered  that  one  of  the  actions  should  be  tried  as 
a  representative  action,  and  that  the  proceedings  in  the 
others  should  be  stayed,  the  plaintiffs  in  all  the  other  actions 
undertaking  to  abide  by  such  order  as  the  court  might  think 
fit  to  make  on  the  determination  of  the  representative  action  ; 
and  the  Court  of  Appeal,  consisting  oi  Jessel,  M.R.,  and 
Lords  Justices  Brett  and  Cotton,  held  that  the  questions  in 
all  the  actions  being  substantially  the  same,  if  all  were  tried, 
the  order  was  well  made  under  the  general  power  of  the 
court  to  prevent  a  scandal  in  the  administration  of  justice. 
It  is  jilain,  therefore,  that  my  Brother  Field  had  power  to 
make  the  order  which  was  made  in  the  present  case ;  and,  if 
ever  there  was  a  case  for  the  exercise  of  such  a  discretionary 
power,  this  is  that  case.  The  order  provides  for  every  diffi- 
culty which  could  arise. 

.  *Then  Mr.  Herschell  contends  that  the  defendants  [343 
have  a  right  to  have  all  the  actions  proceeded  with,  or  dis- 
missed for  want  of  prosecution.  Bat  it  seems  to  me  that 
Order  xxix  meets  this  very  case.  The  1st  rule  of  that  Or- 
der provides  that  "if  the  plaintiff,  being  bound  to  deliver  a 
statement  of  claim,  does  not  deliver  the  same  within  the  time 
allowed  for  that  purpose,  the  defendant  may  at  the  expira- 
tion of  that  time  apply  to  the  court  or  a  judge  to  dismiss  the 
action  with  costs,  for  want  of  prosecution  ;  and,  on  the  hear- 
ing of  such  application,  the  court  or  judge  may,  if  no  state- 
ment of  claim  have  been  delivered,  order  the  action  to  be 
dismissed  accordingly,  or  may  make  such  other  order  on 
such  terms  as  to  the  court  or  judge  shall  seem  just."  What 
judge  would  dismiss  for  want  of  prosecution  thirty-seven 
actions  when  the  proceedings  in  one,  the  determination  of 
which  will  in  all  probability  dispose  of  the  whole  question, 
are  honestly  being  proceeded  with  to  be  tried  to  the  end  ?  I 
cannot  conceive  that  any  such  order  would  be  made.  If  so, 
there  is  an  end  of  the  only  argument  in  Mr.  Herschell' s 
favor.     The  only  way  the  order  hurts  him  is  the  saving  of 

f )  4  Cli.D.,  869;  9  Ch.  D.,  469;  26  Eng.  R.,  243. 
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the  running  of  the  Statute  of  Limitations.  Upon  the  reason 
of  the  thing,  therefore,  as  well  as  upon  the  authority  of 
Amos  V.  CkadwickQ),  I  think  the  order  of  my  Brother  Field 
is  right  and  should  be  affirmed.  The  only  doubt  I  have 
entertained  is  whether  the  several  actions  should  not  be 
allowed  to  go  on  as  far  as  the  delivery  of  the  statement  of 
claim  ;  but  that  difficulty  is  removed  by  the  provision  in  the 
order  for  giving  in  each  case  the  particulars  of  the  claims  in 
each  action  as  well  as  of  the  mode  in.  which  the  amounts 
sought  to  be  recovered  are  alleged  to  have  been  employed 
by  the  defendants.  The  order  therefore  provides  for  every- 
thing the  defendants  can  reasonably  require  ;  and  the  appeal 
must  be  dismissed  with  costs. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  first  thing 
that  strikes  one  is  this,  whether  or  not  there  has  been  on  the 
part  of  the  plaintiffs  an  abuse  of  the  process  of  the  court  by 
bringing  several  actions  simultaneously  in  respect  of  a  mat- 
ter which  is  more  or  less  common  to  all  the  plaintiffs.  If 
that  were  the  case,  one  would  know  how  to  deal  with  it. 
The  obvious  reasons,  however,  for  bringing  several  actions, 
344]  are,  the  one,  to  save  any  question  as  *to  the  Statute 
of  Limitations,  and  the  other  to  obviate  an  equally  nice 
question  as  to  whether  an  action  by  one  on  behalf  of  himself 
and  others  would  lie  under  the  circumstances  of  this  case. 
I  must  confess  I  do  not  see  how  the  defendants  can  be  hurt 
by  this  order.  It  is  true  it  has  the  effect  of  keeping  several 
actions  hanging  over  their  heads.  The  only  way  of  prevent- 
ing that  has  been  suggested  by  my  Lord.  On  the  other 
hand,  the  order  prevents  the  defendants  from  being  sub- 
jected to  the  unnecessary  burden  of  the  costs  of  thirty-eight 
actions,  when  the  whole  matter  in  controversy  may  be  set- 
tled in  one.  As  to  our  power  to  do  what  is  done  by  this 
order,  if  authority  were  needed,  Amos  v.  Chadwick  (*)  sup- 
plies it.  I  must  confess  I  should  have  thought  without  that 
case  that  there  was  abundant  power  to  make  such  an  order. 
It  comes  therefore  to  a  questioi;!  of  disci-etion  ;  and  I  think 
my  Brother  Field  has  properly  exercised  his  discretion  in 
what  he  has  done. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  MarJcby  &  Stewart. 
Solicitors  for  defendants :    WhitCy  Borrell  <fc  Wliite^  and 
Linklater  &  Co. 

(')  4  Cli.  D.,  869;  9  Ch.  D.,  .459;  26  Eng.  B.,  243. 
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[5  Common  Pleas  Division,  344.] 
March  6,  1880. 

Byrne  &  Co.  v.  Leon  Van  Tienhoven  &  Co. 

Contract — Sale  of  Goods — Offer — Acceptavce — WilMrawalof  Offer — Letter  poaUd 
be/ore  btU  recti  red  after  AccejAaiice. 

An  offer  of  a  contract  sent  by  letter  cannot  be  withdrawn  by^  merely  posting  a 
subsequent  letter  which  does  not,  in  the  ordinary  course  of  the  post,  arrive  until  after 
the  first  letter  has  been  received  and  answered. 

By  letter  of  the  1st  of  October  the  defendants  wrote  from  Cardiff  offering  goods 
for  sale  to  the  plaintiffs  at  New  York.  The  plaintiffs  received  the  offer  on  the  11th 
and  accepted  it  by  telegram  on  the  same  day,  and  by  letter  on  the  15th.  On  the 
^th  of  October  the  defendants  posted  to  the  plaintiffs  a  letter  withdrawing  the  offer. 
This  letter  readied  the  plaintiffs  on  the  20th  : 

Held,  by  Lindley,  J.,  that  tlie  withdrawal  was  inoperative,  a  complete  contract 
binding  both  parties  having  been  entered  into  on  the  11  th  of  October  when  the 
]>]aintiffs  accepted  the  offer  of  the  1st,  which  they  had  no  reason  to  suppose  waa 
withdrawn. 

Action  tried  at  Cardiff  Assizes,  before  Lindley,  J.,  with- 
out a  jury. 

*B,  T.  Williams  and  B.  Francis  Williams^  for  the  [345 
plaintiffs. 

M^'Intyre^  Q.C.,  and  Hughes^  for  the  defendants. 

Cur.  adv,  nulL 

Marcli  6.  Lindley,  J.:  This  was  an  action  for  the  recov- 
ery of  damages  for  the  non-delivery  by  the  defendants  to  the 
plaintiffs  of  1,000  boxes  of  tinplates,  pursuant  to  an  alleged 
contract,  which  I  will  refer  to  presently.  The  action  was 
tried  at  Cardiff  before  myself  without  a  jury ;  and  it  was 
agreed  at  the  trial  that  in  the  event  of  the  plaintiffs  being 
entitled  to  damages  they  should  be  £375. 

The  defendants  carried  on  business  at  Cardiff  and  the 
plaintiffs  at  New  York,  and  it  takes  ten  or  eleven  days  for 
a  letter  posted  at  either  place  to  reach  the  other.  The  alleged 
contract  consists  of  a  letter  written  by  the  defendants  to  the 
plaintiffs  on  the  Ist  of  October,  1879,  and  received  by  them  on 
the  11th,  and  accepted  by  telegram  and  letter  sent  to  the  de- 
^  fendants  on  the  11th  and  lf)th  of  October  respectively. 
These  letters  and  telegram  were  as  follows  :  [The  learned 
judge  read  the  letter  of  the  1st  of  October,  1879,  from  the 
defendants  to  the  plaintiffs.  It  contained  a  reference  to  the 
price  of  tinplates  branded  ''Hensol,"  and  the  "offer  of 
1,000  boxes  of  this  brand  14  x  20  at  15^.  6rf.  pex  box  f.  o.  b. 
here  with  1  per  cent,  for  our  commission;  terms,  four 
months'  bankers'  acceptance  on  London  or  Liverpool 
against  shipping  documents,  but  subject  to  your  cable  on 
30  ExG.  Rep.  105 
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or  before  the  ICth  inst.  here."  The  answer  was  a  tele^i-am 
from  the  plaintiffs  to  the  defendants  sent  on  the  11th  of  Oc- 
tober, 1879:  ''Accept  thousand  Hensols."  On  the  15th  of 
October,  1879,  the  plaintiffs  wrote  to  the  defendants :  ''  We 
have  to  thank  you  for  your  valued  letter  under  date  1st 
inst.,  which  we  had  on  Saturday  p.m.,  and  immediately 
cabled  acceptance  of  the  1,000  boxes  'Hensol,'  Ic.  14/20  as 
offered.  Against  this  transaction  we  have  pleasure  in  hand- 
ing you  herewith  the  Canadian  Bank  of  Commerce  letter  of 
credit  No.  78,  October  13th,  on  Messrs.  A.  R.  McMaster  & 

Brothers,  London,  for  £1,000 Will  thank  you  to 

ship  the  1,000  'Hensols'  without  delay."]  These  letters  and 
telegram  would,  if  they  stood  alone,  plainly  constitute  a 
contract  binding  on  both  parties.  The  defendants  in  their 
346]  pleadings  say  that  there  *wa8  no  suflScient  writing 
within  the  Statute  of  Frauds,  and  that  they  contracted 
only  as  agents  ;  but  these  contentions  were  very  properly 
abandoned  as  untenable,  and  do  not  require  further  no- 
tice. The  defendants,  however,  raise  two  other  defences  to 
the  action  which  remain  to  be  considered.  First,  they 
say  that  the  offer  made  by  their  letter  of  the  1st  of  October 
was  revoked  by  them  before  it  had  been  accepted  by  the 
plaintiffs  by  their  telegram  of  the  11th  or  letter  of  the  16th. 
The  facts  as  to  these  are  as  follows :  On  the  8th  of  Octo- 
ber the  defendants  wrote  and  sent  by  post  to  the  plaintiffs 
a  letter  withdrawing  their  offer  of  the  1st.  The  material 
part  of  this  letter  was  as  follows:  ^'Confirming  our  re- 
spects of  the  1st  inst.  we  hasten  to  inform  you  that  there 
having  been  a  regular  panic  in  the  tinplate  market  during 
the  last  few  days,  which  has  caused  prices  to  run  up  about 
twenty-five  per  cent,  we  are  reluctantly  compelled  to  with- 
draw any  offer  we  have  made  to  our  constituents,  and 
must  therefore  also  consider  our  offer  to  you  for  1,000 
boxes  'Hensols'  at  175^.  6d.  to  be  cancelled  from  this 
date."  This  letter  of  the  8th  of  October  reached  the  plain- 
tiffs on  the  20th  of  October.  On  the  same  day  the  plaintiffs 
telegraphed  to  the  defendants  demanding  shipment,  and 
sent  them  a  letter  insisting  on  completion  of  tne  contract. 
[The  learned  judge  read  the  letter.  In  it  the  plainiiffs  ex- 
pressed astonishment  at  the  contents  of  the  letter  of  the  8th, 
recapitulated  the  transactions,  and  said  "practically  and  in 
fact  a  contract  for  1,000  boxes  came  into  existence  between 
you  and  ourselves.  It  requires  the  consent  of  both  parties 
to  a  contract  to  cancel  the  same.  If  instead  of  writing  to  us 
on  the  8th  you  had  cabled  'offer  withdrawn,'  you  would 
have  protected  yourselves  and  us  too.     We  disposed  of  the 
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1,000  boxes  on  the  ITtli  at  a  net  profit  of  1,850  dollars.  .  .  . 
We  write  our  friend  Philip  S.  Philips,  Esq.,  of  Aberkllery, 
requesting  hira  to  call  on  you  and  demand  delivery  as 
agreed."  In  a  postscript  they  added,  "You  speak  of  offer 
of  1,000  boxes  Hensol  at  175.  6rf.  The  only  firm  offer  we 
received  from  you  under  date  Ist  of  October  was  1,000  boxes 
at  15.V.  6rt,  and  ten  per  cent.  f.  o.  b.  Cardiff;  we  cable  you 
to-night  'demand  shipment.'  "]  This  letter  is  followed  by 
one  from  the  defendants  to  the  plaintiffs  of  the  25th  of  Octo- 
ber refusing  to  complete.  [The  learned  judge  read  it.  The 
defendants  acknowledged  the  receipt  *of  the  cable  [347 
message  of  the  20th,  inclosed  the  credit  note  sent  in  the  let- 
ter of  the  15th,  and  added,  "Our  offer  having  been  with- 
drawn by  our  letter  of  the  8th  inst.  we  now  return  the  above 
credit,  for  which  we  have  no  further  need,  but  take  this 
opportunity  to  observe  that  in  case  of  any  future  business 
proposals  between  us,  we  must  request  you  to  conform  to 
our  rules  and  principles,  which  require  bankers'  credit  in 
this  country,  whereas  the  firm  of  A.  R.  McMaster  &  Broth- 
ers are  not  classified  as  such."] 

There  is  no  doubt  that  an  offer  can  be  withdrawn  before 
it  is  accepted,  and  it  is  immaterial  whether  the  offer  is 
expressed  to  be  open  for  acceptance  for  a  given  time  or  not : 
Houtledge  v.  Orant  (*).  For  the  decision  of  the  present  case, 
however,  it  is  necessary  to  consider  two  other  questions, 
viz.:  1.  Whether  a  withdrawal  of  an  offer  has  any  effect 
until  it  is  communicated  to  the  person  to  whom  the  offer  has 
been  sent?  2.  Whether  posting  a  letter  of  withdrawal  is  a 
communication  to  the  person  to  whom  the  letter  is  sent? 

It  is  curious  that  neither  of  these  questions  appears  to 
have  been  actually  decided  in  this  country.  As  regards  the 
first  question,  I  am  aware  that  Pothier  and  some  other 
writers  of  celebrity  are  of  opinion  that  there  can  be  no  con- 
tract if  an  offer  is  withdrawn  before  it  is  accepted,  although 
the  withdrawal  is  not  communicated  to  the  person  to  whom 
the  offer  has  been  made.  The  reason  for  this  opinion  is  that 
there  is  not  in  fact  any  such  consent  by  both  parties  as  is 
essential  to  constitute  a  contract  between  them.  Against  this 
view,  however,  it  has  been  urged  that  a  state  of  mind  not  noti- 
fied cannot  be  regarded  in  dealings  between  man  and  man  ; 
and  that  an  uncommunicated  revocation  is  for  all  practical 
purposes  and  in  point  of  law  no  revocation  at  all.  This  is 
the  view  taken  in  the  United  States:  see  Tayloe  v.  Mer- 
chants Fire  Insurance  Co,  (^)  cited  in  Benjamin  on  Sales, 
pp.  56-58,  and  it  is  adopted  by  Mr.  Benjamin.     The  same 

0)  4  Bing.,  653.  («)  9  How.  (U.S.)  Rep.,  890, 
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view  is  taken  by  Mr.  Pollock  in  his  excellent  work  on  Prin- 
ciples of  Contract,  ed.  ii,  p.  10,  and  by  Mr.  Leake  in  his 
Digest  of  the  Law  of  Contracts,  p.  43.  This  view,  more- 
over, appears  to  me  much  more  in  accordance  with  the  gen- 
eral principles  of  English  law  than  the  view  maintained 
by  Pothier.  I  pass,  therefore,  to  the  next  question,  viz., 
348]  ^whether  posting  the  letter  of  revocation  was  a  suffi- 
cient communication  of  it  to  the  plaintiff.  The  offer  was 
posted  on  the  1st  of  October,  the  withdrawal  was  posted  on  the 
8th,  and  did  not  reach  the  plaintiff  until  after  he  had  posted 
his  letter  of  the  11th,  accepting  the  offer.  It  may  be  taken 
as  now  settled  that  where  an  offer  is  made  and  accepted  by 
letters  sent  through  the  post,  the  contract  is  completed  the 
moment  the  letter  accepting  the  offer  is  posted,  Harris^ 
Case{')\  Dunlop  v.  IIiggins{*),  even  although  it  never 
reaches  its  destination.  When,  however,  these  authorities 
are  looked  at,  it  will  be  seen  that  they  are  based  upon  the 
principle  that  the  writer  of  the  offer  has  expressly  or  impli- 
edly assented  to  treat  an  answer  to  him  by  a  letter  duly 
posted  as  a  sufficient  acceptance  and  notification  to  himself, 
or,  in  other  words,  he  has  made  the  postoffice  his  agent  to 
receive  the  acceptance  and  notification  of  it.  But  this  prin- 
ciple appears  to  me  to  be  inapplicable  to  the  case  of  the 
withdrawal  of  an  offer.  In  this  particular  case  I  can  find 
no  evidence  of  .any  authority  in  fact  given  by  the  plaintiffs 
to  the  defendants  to  notify  a  withdrawal  of  their  offer  by 
merely  posting  a  letter;  and  there  is  no  legal  principle  or 
decision  which  compels  me  to  hold,  contrary  to  the  fact, 
that  the  letter  of  the  8th  of  October  is  to  be  treated  as  com- 
municated to  the  plaintiff  on  that  day  or  on  any  day  before 
the  20th,  when  the  letter  reached  them.  But  before  that 
letter  had  reached  the  plaintiff's  they  had  accepted  the  offer, 
both  by  telegram  and  by  post ;  and  they  had  themselves 
resold  the  tinplates  at  a  profit.  In  mv  opinion  the  with- 
drawal by  the  defendants  on  the  8th  of  October  of  their  offer 
of  the  1st  was  inoperative  ;  and  a  complete  contract  binding 
oa  both  parties  was  entered  into  on  the  11th  of  October, 
when  the  plaintiffs  accepted  the  offer  of  the  Ist,  which  they 
had  no  reason  to  suppose  had  been  withdrawn.  Before 
leaving  this  part  of  the  case  it  may  be  as  well  to  point  out 
the  extreme  injustice  and  inconvenience  which  any  other 
conclusion  would  produce.  If  the  defendants'  contention 
were  to  prevail  no  person  who  had  received  an  offer  by  post 
and  had  accepted  it  would  know  his  position  until  he  had 
waited  such  a  time  as  to  be  quite  sure  that  a  letter  with- 

(»)  Law  Rep.,  7  Ch.,  587 ;  8  Eng.  Rep.,  629.  0  1  H-  L-*  381. 
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drawing  the  offer  had  not  been  posted  before  his  acceptance 
of  it.  It  appears  to  me  that  both  legal  ^principles,  [349 
and  pra(5tical  convenience  require  that  a  person  who  has 
accepted  an  offer  not  known  to  him  to  have  been  revoked, 
shall  be  in  a  position  safely  to  act  upon  the  footing  that  the 
offer  and  acceptance  constitute  a  contract  binding  on  both 
parties. 

The  defendants'  next  defence  is  that,  as  the  plaintiffs 
never  sent  a  banker's  acceptance  on  London  or  Liverpool  as 
stipulated  in  the  contract,  they  cannot  maintain  any  action 
for  its  breach.  The  correspondence  which  preceded  the 
contract  satisfies  me  that  the  defendants  attached  import- 
ance to  this  particular  mode  of  payment ;  and  although  the 
plaintiffs  sent  letters  of  credit  which  were  practically  as 
good  as  a  banker's  acceptance,  yet  I  cannot  say  that  they 
did  in  fact  send  a  banker's  acceptance  according  to  the 
contract. 

By  the  terms  of  the  contract  bankers'  acceptances  on  Lon- 
don or  Liverpool  were  to  be  sent  against, — i.e.,  were  to  be 
exchanged  for — shipping  documents  ;  and  if  the  defendants 
had  been  ready  and  willing  to  perform  the  contract  on  their 

{)art  on  receiving  proper  bankers'  acceptances,  I  should 
lave  been  of  opinion  that  the  plaintiffs  would  not  have  sus- 
tained this  action.  But  it  is  perfectly  manifest  from  the 
correspondence  that  the  defendants  did  not  refuse  to  per- 
form the  contract  on  any  such  ground  as  this.  It  is  true 
that  the  defendants  in  their  letter  of  the  31st  of  October,  say 
that,  *'even  if  we  had  not  withdrawn  our  offer  we  would  all 
the  same  have  returned  your  credit,"  and  the  defendants' 
solicitors  in  their  letter  of  the  26th  of  November,  say  that, 
"  if  your  clients  (i.e.,  the  plaintiffs),  had  fulfilled  the  terms 
of  the  contract  at  the  outset  the  goods  were  ready  to  be 
shipped  ;"  but  the  defendants'  own  letters  of  the  8th,  13th, 
and  25th  of  October,  show  conclusively  that  this  was  not  the 
case  and  that  the  defendants  stood  on  their  notice  of  with- 
drawal and  would  not  have  performed  the  contract  even  if 
bankers'  acceptances  had  been  sent.  Their  letter  of  the  26th 
of  October  in  which  they  return  the  plaintiffs'  first  letter  of 
credit  is  explicit  on  this  point.  The  defendants  do  not  re- 
turn the  letter  of  credit  because  it  is  not  a  banker's  accept- 
ance, but  because  the  offer  was  withdrawn ;  and  the 
inference  I  draw  from  that  letter  is  that  if  the  offer  had  not 
been  withdrawn  the  defendants  would  not  have  returned  the 
letter  of  credit  although  in  future  transactions  they  might; 
have  been  more  ^particular.  In  face  of  this  refusal,  [350 
it  was  useless  for  the  plaintiffs  to  send  a  bankers'  accept- 
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ance,  and  although  when  they  found  their  first  letter  of  credit 
returned  they  sent  another  which  was  declined,  still  the  de- 
fendants never  receded  from  their  first  position,  or  expressed 
any  readiness  to  ship  the  goods  on  receiving  a  banker's 
acceptance ;  and  it  is  plain  to  my  mind  that  they  were  not 
prepared  to  do  so.  On  the  other  hand,  I  am  satisfied  that 
if  the  defendants  had  taken  this  ground  the  plaintiffs  would 
have  sent  bankers'  acceptances  in  exchange  for  shipping 
documents,  and  I  infer  as  a  fact  that  the  plaintiffs  always 
were  ready  and  willing  to  perform  the  contract  on  their  part, 
although  they  did  not  in  fact  tender  proper  bankers'  accept- 
ances. It  was  contended  that  by  pressing  the  defendants  to 
perform  their  contract  the  plaintiffs  treated  it  as  still  sub- 
sisting and  could  not  treat  the  defendants  as  having  broken 
it,  and  a  passage  in  Mr.  Benjamin's  book  on  Sales,  p.  454, 
was  referred  to  in  support  of  this  contention.  But,  when 
the  plaintiffs  found  that  the  defendants  were  inflexible,  and 
would  not  perform  the  contract  at  all,  they  had,  in  my 
opinion,  a  right  to  treat  it  as  at  an  end  and  to  bring  an  ac- 
tion for  its  breach.  It  would  indeed  be  strange  if  the  plain- 
tiffs by  trying  to  persuade  the  defendants  to  perform  their 
contract  were  to  lose  their  right  to  sue  for  its  non-perform- 
ance when  their  patience  was  exhausted.  The  authorities 
referred  to  by  Mr.  Benjamin  (viz.,  Avei'y  v.  BowdenC)  and 
others  of  that  class),  show  that  as  the  plaintiffs  did  not  when 
the  defendants  first  refused  to  perform  the  contract,  treat 
that  refusal  as  a  breach,  the  plaintiffs  cannot  now  treat  the 
contract  as  broken  at  the  time  of  such  refusal.  But  I  have 
found  no  authority  to  show  that  a  continued  refusal  by  the 
defendants  to  perform  the  contract  cannot  be  treated  by  the 
plaintiffs  as  a  breach  of  it  by  the  defendants.  On  the  con- 
trary Biplej/  V.  3fcClure{*),  and  Cort  v.  Ambergate,  <fcc.,  H]/. 
Co,  (')  show  that  the  continued  refusal  by  the  defendants 
operated  as  a  continued  waiver  of  a  tender  of  bankers'  ac- 
ceptances and  enable  the  pHintiffs  to  sustain  this  action. 
In  the  present  instance  it  is  not  necessary  to  determine 
exactly  when  the  (contract  can  be  treated  by  the  plaintiffs  as 
351]  broken  by  the  ^defendants.  It  is  sufllcient  to  say  that 
whilst  the  plaintiffs  were  always  ready  and  willing  to  per- 
form the  contract  on  their  part  the  defendants  wrongfully 
and  persistently  refused  to  perform  tlie  contract  on  their  part ; 
and  before  action  there  was  a  breach  by  the  defendants  not 
waived  by  the  plaintiffs.  For  the  reasons  above  stated  I 
give  judgment  for  the  plaintiffs  for  £375  and  costs. 

Judgment  for  plaintiffs. 

0)  6  E.  4fe  B.,  714.  («)  4  Ex.,  845.  (»)  17  Q.  B.,  127. 
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Solicitors  for  plaintiffs:  Robinson^  Preston  &  Stow^  for 
Colborne  &  Ward,  Newport,  Monmouthshire. 

Solicitors  for  defendants  :  lagledew  &  Ince^  for  Ingledew, 
Ince  &  Vachell,  Cardiff. 


See  29  Eng.  R.,  347  note  ;  IG  West- 
ern  Jurist,  3o7. 

While  the  rule  which  permits  a  letter 
to  be  admitted  in  evidence  against  a 
party  where  there  is  no  other  proof  of 
the  handwriting,  except  the  fact  that  in 
due  course  it  had  been  received  in  re- 
ply to  a  letter  which  had  been  addressed 
to  the  same  party,  may  apply  to  a  dis- 
patch in  answer  to  a  communication  by 
letter,  it  is  inappropriate  to  a  dispatch 
received  in  reply  to  a  communication 
received  by  telegraph. 

A  telegraphic  dispatch  is  a  sufficient 
compliance  with  the  statute  of  frauds, 
in  its  requirement  that  a  promise  to 
guarantee  the  debt  of  another  should 
be  in  writing :  Smith  v.  Easton,  54 
Md.,  138. 

Where  a  proposition  is  in  writing, 
and  the  acceptance  is  verbal,  the  con- 
tract is  an  oral  contract. 

Where  one  party  made  a  proposition 
by  letter,  and  the  other  party  wrote  to 
a  third  party  to  endea'vor  to  procure 
better  terms,  and,  if  he  could  not,  ac- 
cept the  offer ;  held,  a  mere  verbal 
acceptance :  Hulbert  v.  Atherton,  12 
Northwestern  Uepr.,  780,  Sup,  Ct.,  Iowa. 

Where  an  acceptance  of  an  offer  is 
said  to  have  been  sent  by  post,  it  is  not 
sufficient  proof  to  bind  the  offerer  that 
the  acceptance  is  proved  to  have  been 
posted,  without  proof  that  it  reaches 
him  :  Mason  v.  Benhar  Goal  Co.,  19 
Scot.  Law  Repr. ,  642. 

Where  it  was  alleged  that  a  contract 
for  exchitnge  of  property  had  been  con- 
summated by  correspondence,  and  it  ap- 
peared that  the  final  letter  of  complain- 
ant, in  which  he  claims  to  have  accepted 
the  proposition  of  respondent,  contained 
a  condition  to  which  respondent  never 
assented  ;  held,  that  there  was  no  con- 
summated contract ;  that,  though  the 
condition  might  have  been  of  small 
importance,  yet  the  respondent  had  a 
right  to  an  unconditional  acceptance  of 
his  proposition  before  being  bound: 
Merriam  v.  Lapsley,  2  McCrary,  606. 

In  the  construction  of  a  contract  by 
letters  it  is  not  necessary  that  there 


should  be  an  express  assent,  but  the 
requisite  assent  may  be  collected  by 
implication  from  the  whole  terms  of 
the  correspondence.  In  reply  to  an 
offer  by  the  defendants  for  the  sale  of 
certain  wheat,  the  plaintiffs  tele- 
graphed :  *•  Will  take  your  five  cars  at 
85  cents  per  bushel  ;"  to  which  the  de- 
fendant replied  by  postal  card  on  the 
25th  of  July  :  "  Send  instructions  for 
the  shipment  of  the  five  cars  spring." 
On  the  2()th  the  plaintiff  mailed  a 
postal  card  with  instructions,  but  this 
was  never  received  by  the  defendants. 
A  shipping  note  mailed  on  the  27th, 
however,  reached  the  defendant  on 
Monday  the  29th,  but  he  had  sold  the 
wheat  on  the  27lh. 

Held,  affirming  the  judgment  of  the 
county  court,  that  the  postal  card  sent 
by  the  defendant  on  the  25th  of  J  uly 
amounted  to  an  absolute  acceptance, 
and  not  merely  a  conditional  accept- 
ance, should  the  defendant  be  satisfied 
with  the  instructions  he  might  receive 
as  to  the  mode  of  shipment. 

Held,  also,  that  even  if  the  plaintiff 
did  not  send  instructions  till  the  27th, 
the  delay  would  not  have  enabled  the 
defendant  to  treat  the  contract  as  can- 
celled :  Bruce  v.  Tolton,  4  U.  C.  App. 
Rep.,  144. 

If  an  offer  is  made  by  letter  in  which 
the  person  making  the  offer  request  an 
answer  by  telegraph,  **  yes,"  or  **  no." 
and  states  that,  unless  he  receives  the 
answer  by  a  certain  date,  he*' shall 
conclude  '  no,' "  the  offer  is  made  de- 
pendent upon  an  actual  receipt  of  the 
telegram  on  or  before  the  date  named : 
Lewis  V.  Browning,  130  Mass.,  173. 

Where,  by  correspondence  through 
the  mails,  parties  have  fully  agreed 
upon  the  the  terms  of  the  contract,  it  is 
not  necessary,  in  order  to  bind  them, 
that  the  contract  should  be  formally 
executed ;  but,  if  it  appears  that  the 
parties  intended  that  they  should  not 
be  bound  until  the  formal  execution  of 
the  contract,  this  intention  must  gov- 
ern :  Bourne  v.  Shapleigh,  9  Mo.  App. 
Rep.,  64. 
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[5  Common  Pleas  Division,  861.] 

March  23,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

Lord  Aveland,  Appellant;  Lucas,  Respondent. 

Highway — Repair — Highways  and  LocomotiveH  (Amendment)  Act,  1878  (41  <5  42  VieL 
c,  77),  8.  23 — "Excessive  Weight" — ''Extraordinary  Trajpc.'" 

The  appellant  employed  on  a  highway  a  traction  engine  drawing  two  wagons  for 
the  carriage  of  materials  and  goods  used  for  ordinary  purposes  on  his  estate  (the 
engine  being  of  less  weight  than  w^as  allowed  by  s,  28  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  and  having  its  wheels  constructed  in  accordance  with 
the  provisions  of  that  section),  and  thereby  did  damage  to  the  highway  beyond  that 
caused  by  the  ordinary  wear  and  tear ; 

Held,  that  this  was  "  excessive  weight "  and  "  extraordinary  traffic,"  the  damage 
caused  by  which  was  properly  chargeable  upon  the  appellant  under  &  23  of  the  act. 

Judgment  of  the  Common  Pleas  Division,  ante,  p.  211,  affirmed. 


[6  Common  Pleas  Division,  854.] 
Aug.  7,  1880. 

354]  *BuRLiNER  V.  RoYLE  and  Another, 

Bankruptcy — Composition — Debt — Bills  given — Dishonored — Statement  of  Amount-^ 
Original  Caiise  of  Action— Z^  d:  33  Vict.  c.  71,  «.  126. 

Being  indebted  to  the  plaintiff  for  goods  sold  to  the  amount  of  £143  I2s.  9</.,  the 
defendants  gave  him  bills  for  the  snm,  less  discount,  but  adding  interest,  so  that  the 
amount  of  the  bills  was  £142  Is,  3rf.  These  bills  were  dishonored.  The  defendants 
compounded  with  their  creditors  under  s.  126  of  the  Bankruptcy  Act,  1869,  and,  in 
the  statement  of  debts,  entered  the  amount  of  the  debt  due  to  the  plaintiff,  a  non- 
assenting  creditor,  as  £142  Is.  Sd.,  viz.,  the  amount  of  the  bills.  The  plaintiff  sued 
for  £148  12«.  9d.,  the  original  debt.     The  defendants  pleaded  the  composition: 

Held,  by  Lopes,  J.,  that  the  original  cause  of  action  was  suspended  but  not 
satisfied  by  the  bills,  and  revived  when  they  were  dishonored ;  that,  therefore,  at 
the  date  of  the  composition,  the  amount  of  the  debt  due  to  the  plaintiff  was 
£143  128.  9d.,  and,  as  it  was  not  correctly  shown  in  the  statement,  the  composition 
was  no  bar  to  his  action. 

Further  consideration.  The  action  was  for  a  debt. 
The  defence  set  up  a  composition  under  s.  126  of  the  Bank- 
ruptcy Act,  1869. 

The  facts  of  the  case  were  thus  stated  in  the  judgment  of 
Lopes,  J. 

Ihe  defendants  had  purchased  goods  of  the  plaintiff  on 
the  following  terms, — On  the  1st  of  each  month  invoices 
were  to  be  sent  in,  including  all  goods  up  to  the  20th  day  of 
the  preceding  month.  Ten  per  cent,  was  to  be  taken  in  any 
case  off  the  gross  amount,  and  2^  per  cent,  on  the  balance 
after  the  deduction  of  the  10  per  cent,  if   cash  was  paid, 
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but  not  otherwise.  In  these  circumstances,  the  defendants 
became  indebted  to  the  plajntiff  in  the  sura  of  £143  12^.  9d.^ 
i.e.,  the  gross  sum  less  10  per  cent.,  but  including  the  2J 
per  cent.,  which  was  not  deductable  because  cash  had  not 
been  paid.  The  defendants,  not  being  able  to  pay,  gave  the 
plaintiff  two  bills  for  £81  lis.  Sd.  at  three  months,  and  for 
£60  16^.  at  two  months,  respectively;  total  £142  7s,  Sd. 
This  sum  was  arrived  at  by  deducting  from  the  gross  amount 
the  10  per  cent,  and  2J  per  cent.,  and  adding  interest  at  5 
per  cent,  during  the  currency  of  the  bills.  These  bills  were 
not  paid  at  maturity. 

*The  defendants  went  into  liquidation,  and  com-  [355 
pounded  with  their  creditors.  The  plaintiff  was  a  non-assent- 
ing creditor.  The  defendants  entered  the  plaintiff  in  their 
statement  as  a  creditor  for  £142  7^.  3d.  (the  amount  of  the 
bills),  and  not  for  £143  12^.  9rf.,  the  amount  of  the  debt. 

BigJiamj  for  the  plaintiff :  The  composition  was  not  bind- 
ing on  the  plaintiff  because  the  amount  due  to  him  was  not 
shown  in  the  statement  of  the  debtor.  The  amount  which 
should  have  been  shown  therein  was  that  of  the  original  debt 
and  not  that  of  the  bills  given  in  respect  of  it.  The  effect  of 
taking  the  bills  for  it  was  merely  to  suspend  the  remedy  and 
not  to  extinguish  the  original  cause  of  action.  On  the  dis- 
honor of  the  bills  the  right  revived :  In  re  Cumhei'land. 
Ex  parte  Wort7iington{').  32  &  33  Vict.  c.  71  (The  Bank- 
ruptcy Act,  1869),  s.  126,  must  be  strictly  complied  wuth. 
By  that  section  the  provisions  of  a  composition  shall  be 
binding  on  all  the  creditors  whose  names  and  addresses  and 
the  "amount  of  the  debts"  due  to  whom,  are  shown  in  the 
statement  of  the  debtor  .  .  .  but  shall  not  affect  or  preju- 
dice the  rights  of  any  other  creditors.  *'The  amount"  is 
the  sum  due,  and  it  must  be  exactly  stated.  Substantial 
compliance  with  the  section  will  not  suffice.  In  Ex  parte 
Matheices,  In  re  Angeli^\  an  acceptor  of  bills  which  had 
not  to  his  knowledge  been  negotiated,  took  proceedings  for 
liquidation  by  composition,  and  in  his  list  of  creditors  en- 
tered the  drawer  as  his  creditor  for  the  amount  of  the  bills 
without  stating  that  the  debt  was  due  on  bills  of  exchange. 
The  bills  had  in  fact  been  negotiated,  and  the  holder  received 
no  notice  of  the  meeting  of  creditors.  The  court  held  that 
the  holder  w^s  not  bound  by  the  resolutions  at  the  meeting 
and  was  entitled  to  pursue  his  remedies  irrespectively  of 
them.  Mellish,  J.,  said  the  question  was  whether  the  debtor 
was  discharged.     *'He  cannot  be  discharged  unless  the  act 

0)  8  Ch.  D.,  803 ;  18  Eng.  R.,  841.  («)  Law  Rep.,  10  Ch.,  804. 

30  Eng.  Rep.  106 
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Bays  so,  and  we  cannot  alter  the  act  even  if  such  a  case  as 
this  should  appear  to  be  omitted irom  it  by  oversight." 

The  conditions  of  s.  126  are  for  the  benefit  of  creditors, 
and  must  be  strictly  fulfilled  by  the  debtor:  see  Wilson  v. 
356]  Breslauer  ('),  *Ex  parte  Lang  (") ;  Mx  parte  Jerning- 
ham.  In  re  Jerningham  (').  By  slightly  understanding  the 
amounts  of  many  different  debts,  the  debtor  could  gain  a 
considerable  aggregate  sura,  if  the  composition  founded  on 
such  statement  were  binding  on  non-assenting  creditors. 

Crlspe  and  Phipson,  for  the  defendants :  First.  There 
was  a  novation.  The  bills  In  re  Cuviberland{^)  were  for  the 
exact  amount  of  the  goods,  less  discount.  Here  the  bills 
were  for  a  new  consideration,  viz.,  interest. 

Secondly.  Sect.  126  has  been  substantially  complied  with. 
In  Ex  parte  MatJiewes  i^)  the  creditor's  name  was  not  en- 
tered in  the  statement.  Here  the  name  was  entered  therein. 
It  is  evident,  from  the  judgment  in  Ex  parte  Jerninghami^\ 
that  a  merely  formal  defect  will  not  invalidate  the  compo- 
sition. There  may  be  two  kinds  of  composition  under  the 
section — one  where  there  is  no  trustee  appointed,  the  other 
where  there  is  a  trustee:  see  per  Brett,  J.,  Campbell  v.  Im 
Tliurn  (•).  Here  there  was  one.  He  should  have  inquired 
and  ascertained  the  amount  of  the  debt,  as  be  is  entitled  to 
do  :  Ex  parte  Bottlng,  In  re  BostelC).  The  debtor  is  not 
liable  for  the  default  of  the  trustee :  Ex  parte  Waterer^  Re 
Taylor  ('). 

Cur,  adv.  vvlL 

Aug.  7.  Lopes,  J.:  All  allegations  of  fraud  were  with- 
drawn by  the  plaintiff.  There  is  only  one  question  left  in 
the  case  which  the  parties  agreed  to  leave  to  me.  That  ques- 
tion is  whether  the  defendants  (compounding  debtors)  have 
so  complied  with  the  126th  section  of  the  Bankruptcy  Act, 
1869  (32  &  83  Vict.  c.  71),  as  to  prevent  the  plaintiff  (a  non- 
assenting  creditor)  from  recovering  the  full  amount  of  his 
debt.  [x\fter  stating  the  facts  as  above  set  forth,  the  learned 
judge  proceeded :] 

It  was  contended  that  the  taking  the  bills  with  interest 
constituted  a  new  agreement,  and  that,  the  old  debt  being 
extinguished,  the  amount  in  the  debtor's  statement  (£142 
357]  75.  3d.)  was  correct.  *I  cannot  adopt  this  view.  I 
think  the  effect  of  giving  the  bills  was,  tp  suspend  the  origi- 

(')  2  C.  p.  D.,  814;  8  App.  Gas.,  672;         (*)  8  Ch.  D.,  803;   18  Eng.  R.,  841. 
24  Enp:.  R.,  460.  {^)  Law  Rep.,  10  Ch.,  304. 

(')  5  Ch.  I).,  971  ;  22  Eng.  R.,  582.  (•)  1  C.  P.  I).,  267. 

(3)  9  Ch,  D.,  466  ;    26  Eiig.  R.,  252.  C)  Law  Rep.,  19  Eq.,  261. 

(»)  48  L.  J.  (Bkcy.),  26. 
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nal  cause  of  action  only,  which  was  not  satisfied,  but  re- 
vived when  the  bills  were  not  paid  at  maturity.  At  the 
time  of  the  liquidation,  therefore,  the  debt  due  to  the  plain- 
tiffs was  £143  12.9.  9d.,  and  the  amount  shown  in  the  debtor's 
statement  only  £142  7.9.  Sd. 

The  Bankruptcy  Act,  1869,  s.  126,  par.  7,  enacts  that  the 
provisions  of  a  composition  accepted  by  an  extraordinary 
resolution  in  pursuance  of  this  section,  shall  be  binding  on 
all  the  creditors  whose  names  and  addresses  and  the  amount 
of  the  debts  due  to  whom  are  shown  in  the  statement  of  the 
debtor  produced  at  the  meetings  at  which  the  resolution  has 
passed,  but  shall  not  affect  or  prejudice  the  rights  of  any 
other  creditors. 

Has  the  amount  of  the  debt  due  to  the  plaintiff  in  this 
case  been  correctly  shown  in  the  debtor's  statement?  I 
think  not.  I  entirely  concur  with  Brett,  J.,  when  in  IF/Z- 
son  V.  Breslaueri^)  he  says,  that  if  a  creditor  who  is  non- 
assenting  or  dissenting  is  to  be  bound,  all  the  requisites  to 
bind  non  assenting  or  dissenting  creditors  must  be  strictly 
complied  with.  '  The  names  of  the  creditors  must  be  inserted 
in  the  statement  of  affairs  of  the  debtor,  and  the  amount  of 
the  debts ;  and  unless  both  these  conditions  are  fulfilled,  the 
creditor  will  not  be  bound  by  the  composition.  The  same 
opinion  is  expressed  hy  Cotton,  L.J.,  in  Re  Jerningham  i^\ 
and  by  James,  L.J.,  in  Ex  parte  Langi^), 

I  therefore  give  judgment  for  the  plaintiff  for  £143  12^. 
9tZ.  and  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Goldberg  &  Langdon, 
Solicitor  for  defendants :  Oodden. 

(»)  2  0.  P.  D.,  814,  at  p.  832.  (»)  6  Ch,  D.,  971,  at  p.  978;  22  Eng. 

O  9  Ch.  D.,  466,  at  p.  468  ;    26  Eng.     R.,  582. 
R..  252. 


[5  Common  Pleas  Division,  358.] 
May  3,  1880. 

♦Taylor  v.  M'Keand  and  Another.  [358 

JBiU  of  Sale — Stock  in  Trade — Implied  Licenxe  to  dispote  of  Goods — License  to  deal 
with  t/iem  in  the  ordinary  course  of  business — Fraudulent  Sale. 

B.,  a  trader,  assigned  to  the  plaintiff  his  stock-in-trade  by  a  bill  of  sale  with  a 
proviso  that  until  default  in  payment  of  the  money  advanced  B.  should  be  entitled 
to  make  use  of  such  stock  without  hindrance  or  disturbance  on  the  part  of  the 
grantee.  B.  afterwards  sold  the  goods  to  the  defendants  by  private  contract,  and 
absconded.  The  jury  found  that  "  B.  sold  the  goods  fraudulently,  and  not  in  the 
ordinary  course  of  his  business ;  but  the  defendants  did  not  know  this,  and  bought 
the  goods  l/ona  fide : 
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Hi'td,  that,  upon  this  findinfj:,  the  verdict  was  properly  entered  for  the  plaintiff: 
the  riffht  of  the  g-rantor  to  deal  with  the  goods  being  su\)ject  to  the  implied  coudi- 
tion  that  the  dealing  should  be  only  in  the  ordinary  course  uf  his  business. 

Action  for  wrongful  conversion  of  the  plaintiffs  goods. 

On  the  1st  of  October,  1878,  one  Bass,  a  draper  in  Peck- 
ham,  in  consideration  of  a  loan  of  money,  assigned  to  the 
plaintiff  by  bill  of  sale,  amongst  other  things,  his  stock-in- 
trade,  covenanting  to  repay  the  money  on  demand,  Bass  in 
the  meantime  and  until  default  to  hold  and  make  use  of 
the  goods  without  hindrance  or  disturbance  on  the  part  of  the 
grantee.  On  the  24th  of  October  (and  before  any  default 
made),  the  defendants,  who  were  also  drapers,  purchased 
of  Bass,  by  private  arrangement  through  an  auctioneer,  bis 
book-debts,  and  also  the  goods  in  question,  which  formed 
part  of  the  stock-in-trade  conveyed  to  the  plaintiff  by  the 
bill  of  sale,  for  £13  Is.  3rf.  Bass  immediately  afterwards 
absconded. 

At  the  trial  before  Lopes,  J.,  at  the  last  sittings  in  Middle- 
sex, it  was  contended  for  the  plaintiff  that  the  sale  not  being 
a  sale  by  the  grantor  of  the  bill  of  sale  in  ther  ordinary  course 
of  his  business,  no  property  in  the  goods  passed  thereby  to 
the  defendants. 

The  learned  judge  left  it  to  the  jury  to  say  whether  Bass 
sold  the  goods  in  the  ordinary  course  of  his  business.  The 
Jury  found  that  *'Bass  sold  the  goods  fraudulently,  and  not 
in  the  ordinary  course  of  his  business;  but  the  defendants 
did  not  know  this,  and  bought  the  goods  bona  fide^ 

Judgment  was  tliereupon  entered  for  the  plaintiff. 
359J    *A  rule  nisi  for  a  new  trial  having  been  obtained 
on  the  ground  of  misdirection, 

Douglas  Kingsford^  showed  cause :  The  question  was 
properly  left  to  the  jury.  If  Bass  parted  with  the  stock 
otherwise  than  in  the  ordinary  course  of  his  business  of  a 
draper,  he  did  so  in  fraud  of  the  bill  of  sale.  The  bona 
fides  of  the  buyers  was  wholly  immaterial.  The  very  object 
of  tlie  grantee  in  making  the  advance  was  to  enable  the 
grantor  to  continue  to  carry  on  his  business,  not  to  stop  it. 
The  latter  could  not  transfer  any  property  in  the  goods  by 
a  sale  otherwise  than  in  the  ordinary  course  of  his  business, 
which  the  jury  liave  negatived :  Cochrane  v.  Rymill  (*) ; 
National  Mercantile  Bank  v.  Hampson  ('). 

Oppenlieim^  in  support  of  the  rule :  At  the  time  the  de- 
fendants bought  the  goods  Bass  was  in  possession  of  tliem 
with  the  consent  of  the  plaintiff,  appearing  to  the  world  as 
the  owner  and  entitled  to  deal  with  them  ;  no  demand  having 

(')  27  W.  R.,  776.  O  5  Q.  B.  D.,  177;  29  Eng.  R.,  252. 
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then  been  made,  and  consequently  no  default.  The  finding, 
therefore,  that  the  defendants  bought  the  goods  bona  flde^ 
and  in  ignorance  of  any  fraud  on  the  part  of  Bass,  was  most 
niaterhil.  It  is  a  fundamental  principle  that,  if  one  of  two 
innocent  persons  must  suffer  by  the  wrongful  act  of  a  third, 
he  who  by  his  conduct  enables  that  third  person  to  do  the 
wrong  must  bear  the  loss.  The  learned  judge  ought  to  have 
told  the  jury  that,  if  the  defendants  purchased  the  goods 
bona  fide  and  without  a  knowledge  of  what  was  passing  in 
the  mind  of  Bass,  the  plaintiflf  must  fail. 

[Denman,  J.:  However  exceptional  and  out  of  the  ordi- 
nary course  of  business  the  transaction  might  be?] 

Yes.  The  intention  of  Bass  was  not  the  true  question. 
The  evil  result  here  was  due  to  the  laches  of  the  plaintiflf: 
Walker  v.  Clay  {'). 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  discharged.  The  action  is  brought  by  the  holder 
of  a  bill  of  sale,  whereby,  amongst  other  things,  Certain 
stock-in-trade  of  the  grantor  were  assigned  to  the  plaintiflf. 
These  goods  the  grantor  *sold  to  the  defendants.  [360 
The  jury  found  that  the  grantor  sold  the  goods  fraudulently 
and  not  in  the  ordinary  way  of  business ;  but  that  the  de- 
fendants did  not  know  this,  and  bought  the  goods  bona  fide. 
Under  these  circumstances  can  the  defendants  hold  the 
goods?  I  think  they  cannot.  They  were  the  goods  of  the 
plaintiflf  by  a  perfectly  valid  contract, — a  contract  which  is 
by  statute  declared  invalid  only  as  against  certain  persons 
of  whom  the  plaint.iflf  is  not  one.  That  amounts  to  a  parlia- 
mentary recogtiition  of  the  goodness  of  the  plaintiflf's  title  to 
the  goods.  How  is  that  got  rid  of  ?  It  is  said  that  a  bill  of 
sale  of  stock-in-trade,  when  the  trade  is  to  be  carried  on, 
must  always  be  subject  to  an  implied  condition  that  the 
grantor  shall  have  liberty  to  deal  with  the  goods  for  the 
purposes  of  the  business ;  and  that,  if  that  were  not  so,  it 
would  stop  the  business  altogether,  which  would  be  contrary 
to  the  intention  of  the  parties.  But,  in  expressing  that 
condition,  the  law  ingrafts  upon  it  this  limitation,  that  the 
business  must  be  carried  on  bona  fide,  and  the  disposition 
of  the  goods  must  be  bona  fide  and  in  the  ordingiry  course 
of  business.  That  is  the  state  of  the  law  as  laid  down  in 
National  Mercantile  BankY.  Hampso'nf^)  in  the  Queen's 
Bench  Division.  That  state  of  the  law  will  not  protect  the 
the  defendants  here,  inasmuch  as  the  goods  in  question  were 
not  sold  in  the  ordinary  course  of  business.  The  exact  words 
which  I  have  used  are  not  found  in  the  judgment  of  my 

(')  42  L.  T.,  369.  («)  5  Q.  B.  D.,  177 ;  29  Eng.  R.,  252. 
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Brother  Lush  as  given  in  the  Law  Reports :  but  I  cannot 
help  thinking  that  they  are  intended  to  be  implied.  In  the 
first  place,  in  the  absence  of  that  qualification  the  security 
would  be  gone ;  and,  in  the  next  place,  I  think  it  is  clear 
from  the  pleadings  that  the  defence  rested  upon  it ;  for,  the 
statement  of  defence  alleged  that  Seaman  sold  the  wheat  to 
the  defendant,  and  the  defendant  bought  the  same  in  the 
ordinary  course  of  his  business  and  without  any  notice  that 
it  did  not  belong  to  Seaman  ;  that  Seaman  was  suffered  by 
the  plaintiflfs  to  carry  on  his  business  as  a  farmer  and  dealer 
in  grain  at  the  time  of  the  sale  ;  and  that  it  was  in  the  ordi- 
nary course  of  Seaman  in  such  business  to  make  such  sale. 
Lush,  J.,  in  giving  judgment,  says:  *' There  was  an  implied 
license  for  the  grantor  to  carry  on  his  business  and  to  sell 
the  wheat."  Here  the  defendants  have  bought  property  of 
361]  another  which  the  vendor  *had  no  right  to  sell,  because 
lie  did  not  sell  it  in  the  only  way  in  which  he  could  sell,  viz., 
in  the  ordinary  course  of  business.  Then  it  is  said  that,  if 
one  of  two  innocent  persons  must  suffer  by  the  wrongful  act 
of  a  third  person,  he  who  by  his  conduct  enabled  that  third 
person  to  do  the  wrong  must  bear  the  loss.  I  do  not  say  that 
that  is  not  correct  as  a  general  proposition.  But  here  the 
holder  of  the  bill  of  sale, — an  instrument  known  to  the  law, 
by  which  the  property  is  taken  out  of  the  grantor  and  con- 
veyed to  the  grantee  absolutely,  save  in  certain  excepted 
cases,  of  which  this  is  not  one, — claims  to  recover  his  prop- 
erty, of  which  the  defendants  have  possessed  themselves  in 
a  manner  which  is  not  warranted  by  the  terms  of  the  bill  of 
sale  or  by  any  legal  implication  from  "them.  1  think  the 
ruling  of  my  Brother  Lopes  was  right,  and  that  this  rule 
must  be  discharged. 
Denman,  J.,  concurred. 

Rule  discharged. 

Solicitor  for  plaintiff :  J,  Laidman\ 

Solicitors  for  defendants :  HicJclin  &  Washington. 

See  note  to  Lazarus  v.  Andrade,  ante,  p.  805. 
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A. 

ABATEMENT. 

1.  An  action  was  brought  to  recover  from 
the  promoters  of  a  public  company  the 
price  paid  by  the  plaintiff  for  shares 
which  had  proved  valueless,  on  the 
ground  that  the  prospectus  issued  by 
them,  in  breach  of  s.  38  of  the  Com- 
panies Act,  1867  (30  <fe  31  Vict.  c.  131), 
omitted  to  disclose  certain  contracts, 
which  ought  to  have  been  specified 
therein.  After  judgment  and  pend- 
ing an  appeal  to  the  Ilouse  of  Lords 
the  plaintiff  died: 

Held,  affirming  the  decision  of  the 
Common  Pleas  Division,  that  under 
Order  l.  Rule  4.  of  the  Rules  of  1875, 
the  plaintiff's  interest  in  the  action 
survived  and  was  capable  of  "trans- 
mission" to  his  personal  representa- 
tive. TwyeroM  v.  OratU.  898, 
899  note. 


ACCEPTANCE. 

See  Agreements,  833,  839  note. 
Bjlia  of  Exchange,  72. 


ACCRETION. 
/See  Navigable  Rtveeb,  648,  659  fwte. 


ADEMPTION. 
See  Legacy,  679. 

ADMIRALTY. 

1.  Bill  of  Ladinff.  Bags  of  sugar,  ship- 
ped by  the  plaintiffs,  were  carried  in 
the  defendants'  steamship  from  Ham- 
burg to  London  at  an  agreed  freight. 
The  vessel  was  cliartered  for  the  voy- 
age by  P.  <&  K.,  bqt  the  plaintiffs  had  no 
knowledge  of  the  charter.  The  plain- 
tiffs received  a  bill  of  lading  by  the 
terms  of  which  the  sugar  was  to  be  de- 
livered in  good  order,  the  usual  perils 
and  "all  accidents,  loss,  and  damage 
of  whatsoever  nature  or  kind,  and  how- 
soever occasioned  .  .  .  from  any  act, 
neglect,  or  default  whatsoever  of  the 
pilot,  master,  or  mariners  in  navigat- 
ing the  ship,  the  owners  of  the  sliip 
being  in  no  way  liable  for  any  of  the 
consequences  of  the  causes  above  ex- 
cei)ted,  and  it  being  agreed  that  the 
captain,  officers,  and  crew  of  the  vessel 
in  the  transmission  of  the  goods,  as  be- 
tween the  shipper,  owner,  or  consignee 
thereof,  and  the  ship  and  shipowner 
be  considered  the  servants  of  such 
shipper,  owner,  or  consignee."  This 
bill  of  lading  was  signed  "P.  <b  K., 
agents."  It  is  a  custom  in  the  case  of 
steamships  for  the  brokers,  and  not  the 
master,  to  sign  the  bills  of  lading. 

Oxide  of  zinc  in   casks  was  negli- 
gently stowed  above  the  sugar   and 
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consequently  damaged  it.  In  an  ac- 
tion for  the  damufi^e,  the  court,  being 
empowered  to  decide  questions  of  fact, 
and  finding  that  the  bill  of  lading  was 
signed  by  P.  <fe  K.,  as  agents  for  the 
defendants  and  with  their  authority: 

Held,  that  the  defendants  were  bound, 
and  even  assuming  the  absence  of  such 
actual  authority  would  have  been,  under 
the  circumstances,  bound  by  the  bill 
of  lading;  that  the  damage  from  neg- 
ligent stowage  was  not  within  the  ex- 
ceptive clause ;  and  that,  therefore,  the 
plaintiflH  were  entitled  to  recover. 
Hayn  v.  Cnlliford.  259 

2.  Chartfrparty.  By  a  charterparty  the 
vessel  was  to  deliver  at  H.,  "  or  so  near 
thereto  as  she  could  safely  get;*'  to 
discharge  as  customary ;  the  cargo  to 
be  brought  to  and  taken  from  along- 
side the  ship  at  merchant's  risk  and 
•expense.  The  draught  of  water  of  the 
vessel  with  the  cargo  on  board  was  too 
great  to  allow  her  to  reach  H.  The 
nearest  point  to  which  she  could  safely 
get  was  S.,  where  the  merchant  re- 
nised  to  accept  delivery  of  any  'part 
of  the  cargo.  In  order  to  lighten  the 
vessel,  part  of  her  cargo  was  dis- 
charged into  lighters  at  S.  and  sent  in 
them  to  H.  ller  owner  having  sued 
the  charterer  to  recover  the  lighterage 
expenses : 

Held,  that  a  defence  alleging  that  by 
the  custom  of  the  port  of  H.  the  de- 
fendant was  not  bound  to  take  delivery 
elsewhere  than  at  H.  was  bad  on  de- 
murrer, inasmuch  as  it  sought  to  set  up 
a  custom  inconsistent  with  the  written 
contract,  and  that  the  plaintiff  was  en- 
titled to  recover  the  lighterage  ex- 
penses.    Haylon  v.  Irwin.  7*28 

8.  Chai'terparty.  On  the  24  th  of  June 
the  defendants,  who  were  sliipbrokers, 
wrote  to  the  plaintiffs,  offering  them 
'*  room "  in  a  sliip  called  F.  K.  Dumas 
for  certain  cement  and  stone  from 
London  to  Callao.  On  the  26th  of  June 
the  defendants  chartered  the  ship  for 
the  voyage,  the  charterparty  provid- 
ing, inter  alia,  that  the  whole  ship 
sliould  be  at  the  disposal  of  the  char- 
terers, except  the  space  necessary  for 
tht;  crew  and  stores ;  that  the  master 
and  owners  should  give  the  same  atten- 
tion to  the  cargo,  and  in  every  respect 
be  responsible  to  all  whom  it  might 
concern,  as  if  the  ship  were  loaded  at 
her  berth  by  and  for  the  owners  inde- 
pendently of  the  charter ;  that  the  mas- 


ter was  to  sign  bills  of  lading  at  any 
rate  of  freight  the  charterere  might 
require  without  prejudice  to  the  char- 
terparty ;  and  that  the  charterers'  re- 
sponsibility, except  for  freight,  .should 
cease  on  the  vessel  being  loaded.  On 
the  26th  of  June  an  agreement  was 
made  between  the  defendants,  acting 
for  the  owners  of  the  F.  K.  Dumfis,  and 
the  plaintiffs,  that  the  former  should 
receive  on  board  cement  and  stone  at 
certain  freight  from  London  to  Callao. 
and  sail  on  a  certain  day:  freight  to  be 
paid  one  half  on  signing  bills  of  lading/ 
and  the  remainder  on  final  discharge  at 
Callao. 

The  cement  and  stone  were  shipped, 
the  half  freight  paid,  and  the  master 
signed  bills  of  lading  making, the  re- 
mainder payable  at  Callao.  On  her 
voyage  the  ship,  being  damaged  by  bad 
weather,  put  into  an  itermediate  port, 
where  the  vessel  was  condemned.  The 
master,  being  unable  to  forward  the 
plaintiffs*  goods  to  their  destination, 
sold  them.  In  an  action  against  the 
defendants  for  their  value,  the  jury 
found  that  the  sale  was  not  justified : 

Held,  affirming  the  judgment  of  Den- 
man,  J.,  that  on  the  construction  of  the 
above  documents  there  was  no  contract 
between  the  plaintiffs  and  the  defend- 
ants for  the  carriage  of  the  goods  from 
London  to  Callao.  H'agtUoff  v.  Andrr- 
Hon.  753 

4.  Charlerparty.  A  deviation  for  the 
purpose  of  saving  life  is  justifiable,  but 
not  a  deviation  for  the  mere  purj^Kise  of 
saving  property. 

The  defendants'  ship  was  chartered 
by  the  plaintiffs  to  ciirry  a  cargo  of 
wheat  from  Cronstadt  to  the  Mediter- 
ranean, the  usual  perils  of  the  sea  ex- 
cerpted. Whilst  on  her  voyage  she 
sighted  and  went  to  the  assistance  of  a 
vessel  in  distress,  called  the  Arion,  and 
the  master,  in  consideration  of  £I,<^K>, 
agreed  to  tow  her  into  the  Texel, 
which  was  out  of  his  direct  course 
Whilst  so  doing  the  defendants*  vessel 
was  stranded,  antl  ultimatelj*  (with  her 
cargo)  was  totally  lost.  The  jur}'  found 
that  it  was  not  reasonably  necessary  to 
take  the  Arion  to  the  Texel  in  onler 
to  save  the  lives  of  those  on  board 
her;  but  it  was  reasonably  neces^ry 
to  do  so  in  order  to  save  her  and  her 
carsTO : 

Held,  that  the  deviation  was  unjus- 
tifiable, and  consequently  that  the  plain- 
tiffs were  entitled  to  recover  the  value 
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of  the  cargo  og^ainst  the  defendants  as 
owners  of  the  ship.  Scaramauga  v. 
Stamp.  782 

6.  Warranty.  A  description  in  a  char- 
terparty  that  a  vessel  is  of  a  particn- 
lar  cIju^s  is  not  a  continuing^  warranty, 
but  ap[>lies  only  to  .the  c I a^isifi cation  at 
the  time  the  eharterparty  is  made. 
French  V.  Neucgass.  77 

6.  By  a  eharterparty  the  charterer  en- 
gaged to  ship  in  Australia  a  full  cargo 
for  a  port  in  England  at  a  freight  of 
60«.  per  ton  m  full;  ship  paying  all 
port  charges,  pilotages,  and  towages: 
tlie  freight  to  be  paid  in  cash  on  right 
delivery  of  cargo  at  port  of  discharge, 
less  advances,  exchange,  and  commis- 
sion :  the  captain  to  sign  bills  of  lading 
for  cargo  as  presented,  at  any  rate  of 
freight  required  by  charterer;  but, 
should  the  total  freight  by  bills  of 
lading  amount  to  less  than  the  total 
chartered  freight,  the  difference  to  be 
paid  the  master  in  cash  before  sailing. 

The  master  (who  was  paid  a  fixed  sal- 
ary, "  to  include  all  charges  and  allow- 
ances,") signed  a  bill  of  lading  for  the 
whole  cargo  making  the  goods  deliver- 
able to  "  order  or  assigns,  freight  to  be 
paid  \n  cash  at  port  of  discharge,  the 
rate  of  discharge,  rate  of  freight,  and 
otlier  conditions  as  per  eharterparty, 
wiOi  6  per  cent,  primage  tit  canh  on  de- 
livery, as  auttomary." 

The  cargo  was  received  at  the  port 
of  discharge  by  the  defendants,  the  in- 
dorsees of  the  bill  of  lading,  as  agents 
of  the  charterer,  and  the  freight  paid  : 

Held,  that  the  defendants  were  not 
liable  for  primage.  Catighey  v.  Oor- 
dofi,  267 

7.  By  a  eharterparty  it  was  agreed  that 
the  defendants'  ship,  the  R.,  should, 
after   loading   "dead   weight"   at  M., 

f)roceed  to  V!,  a  Si)anish  port,  and  there 
oad  a  cargo  of  fruit  for  the  plaintiff. 
At  the  time  of  entering  into  the  ehar- 
terparty the  plaintiff  knew  that  the 
"dead  weight"  intended  to  be  put  on 
board  the  K.  at  M.  would  consist  of 
milit<iry  stores,  and  he  knew  that  by 
the  ordinary  law  of  Spain  a  vessel  with 
warlike  stores  on  board  would  not  be 
allowed  to  load  at  a  Spanish  port. 
Upon  application  being  made  to  the 
Spanish  Government  to  relax  the  pro- 
hibition, permission  to  load  was  refused. 
The  R,  arrived  at  V.  with  the  warlike 
stores  on  board,  but  otherwise  readv 

■  30  Eng.  Rep.  J07 


and  fit  to  load  the  agreed  cargo :  she 
left  immediately  on  learning  that  per- 
mission to  load  would  not  be  granted  : 
Held,  that  the  plaintiff  could  not  sue 
the  defendants  for  not  having  the  R. 
ready  to  load,  for,  through  the  act  of 
a  superior  power,  the  parties  were  un- 
able to  i)erforni  their  respective  duties 
under  the  contract,  the  plaintiff  being 
unable  to  load  the  cargo,  and  the  de- 
fendants to  receive  it.  Canninglmm  v. 
Dunn,  289 

8.  Bags  of  sugar  shipped  by  the  plaintiffs 
were  carried  in  the  defendants'  steam- 
ship from  H.  to  L.  at  an  agreed  freight. 
The  vessel  was  chartered  for  tlTe  voy- 
age by  P.  <fe  K.,  who  signed  the  bill 
of  lading  as  agents.  It  contained  a 
clause  that  the  owners  of  the  ship 
should  not  be  liable  for  the  default 
of  the  pilot,  master  or  mariners  in 
navigating  the  ship,  and  a  further 
clause  that  the  captain,  ofllicers  and  crew 
in  the  transmission  of  the  goods  should 
be  considered  tbe  servants  of  the  ship- 
per, owner  or  consignee.  The  sugar 
was  negligently  stowed  under  oxide 
of  zinc,  and  was  consequently  damaged. 
It  did  not  appear  how  the  sugar  came 
to  be  shipped,  nor  with  whom  the  plain- 
tiffs made  the  contract  of  carriage: 

Held,  that  the  defendants  were  lia- 
ble to  compensate  the  plaintiffs  for  the 
damage  done  to  the  sugar ;  for  either 
the  defendants  had  contracted  to  carry 
the  sugar  upon  the  terms  set  out  in  the 
bill  of  lading,  which  did  not  relieve 
them  from  responsibility  for  negligent 
stowage ;  or  if  they  had  not  contracted 
with  the  plaintiffs,  they  were  liable  for 
misfeasance,  that  is,  for  stowing  the 
goods  in  such  manner  as  to  come  into 
contact  with  a  mischievous  substance. 
Hayn  v.  CuUiford.  482 

9.  The  plaintiffs  wishing  to  send  cement 
and  stone  from  London  to  Callao,  the 
defendants,  on  the  24th  of  June,  wrote 
offering  them  *'  room  "  for  it  in  the  ship 
F.  K.  Dumas,  and  on  the  25th  of  June 
the  defendants  chartered  the  ship  of 
the  owners  for  a  voyage  from  London 
to  Callao  by  a  eharterparty  providing, 
iw/er  alia,  that  the  whole  ship  should 
be  at  the  disposal  of  the  charterers, 
except  the  space  necessary  for  the'crew 
and  stores ;  that  the  master  and  own- 
ers should  give*  the  same  attenti(m  to 
the  cargo,  and  in  every  respect  be  re- 
sponsible to  all  whom  it  might  concern, 
as  if  the  ship  wer^  loaded  la  her  berth 
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by  and  for  the  owners  independently  of 
the  charter  ;  that  tlie  ma8ter  was  to 
si^n  bills  of  lading  at  any.  rate  of  freijjht 
the  charterers  might  require  without 
prejudice  to  the  charter  party;  that  the 
ship  should  be  addressed  to  the  char- 
terers' uoraiuees  at  the  port  of  dis- 
charge; and  the  charterers'  responsi- 
bility, except  for  freight,  was  to  cease 
on  the  vessel  being  loaded. 

On  the  26th  of  June  an  agreement 
was  made  between  the  defendants, 
"  acting  for  the  owners  **  of  the  ship, 
and  the  plaintiffs  that  the  former  should 
receive  on  board  cement  and  stone  at 
a  certain  freight  from  London  to  Callao 
and  sail  on  a  certain  date.  Freight  to 
be  paid,  one  half  on  signing  bills  of 
lading,  and  the  remainder  on  final  dis- 
charge at  Callao. 

The  cement  and  stone  were  shipped, 
half  freight  was  paid,  and  the  master 
signed  bills  of  lading  making  the  other 
half  payable  at  Callao;  and  the  ship 
sailed,  but  being  damaged  by  bad 
w^eather  put  into  an  intermediate  port 
where  she  was  condemned,  and  the 
captain  sold  the  plaintiffs*  goods,  be- 
lieving that  he  was  unable  to  forward 
them. 

The  plaintiffs  having  sued  the  de- 
fendants for  the  value,  the  jury  found 
that  the  sale  was  not  justified  : 

Heldf  that  the  captain,  in  selling  the 
goods,  was  not  acting  as  the  servant  or 
agent  of  the  defendants,  and  they  were 
therefore  not  liable  for  the  conversion. 
Wtigstaff  V.  Anderson,  560 

10.  A  deviation  for  the  purpose  of  saving 
life  is  justifiable,  but  not  a  deviation 
for  the  mere  purpose  of  saving  prop- 
erty. 

11.  The  defendants*  ship  was  chartered 
by  the  plaintiffs  to  carry  a  cargo  of 
wbeut  from  Cronstadt  to  the  Mediter- 
riitit^uM,  the  usual  perils  of  the  sea 
excepted.  Wliilst  on  her  voyage  she 
sighted  aiiil  Ment  to  the  assistance  of  a 
Teesel  in  dis^tress,  called  the  Arion,  and 
the  master  in  consideration  of  £1,000 
agrti^  to  tow  her  into  the  Texel,  which 
was  out  of  his  direct  course.  Whilst 
so  doin^,  the  defendants'  vessel  was 
stpftTidod.  Mid  ultimately  (with  "her 
curgfi)  wjifi  tiiUdly  lost. 

In  iiriHVver  tu  questions  put  to  them 
by  the  ItMirried  judge,  the  jury  found 
Dijit  J I  wui4  not  reasonably  necessary  to 
liLkt^  thu  Ariuu  to  the  Texel  in  order  to 


save  the  lives  of  (hose  on  board  her ; 
but  that  it  was  reasonably  necessary  to 
do  so  in  order  to  save  her  and  her 
cargo : 

Held,  that  the  deviation  was  unjus- 
tifiable, and  consequently  that  the 
plaintiffs  we're  entitled  to  recover 
against  the  owners  the  value  of  the 
cargo.     Scaramanga  v.  SUimp,  667 

12.  The  mere  temporary  suspension  of  the 
voyage  by  reason  of  the  necessity  of 
repairing  the  ship  at  a  port  of  refuge 
does  not,  as  between  the  shipowner  and 
the  owner  of  cargo,  warrant  an  average 
adjustment  at  the  intermediate  port. 

18.  To  entitle  a  shipowner,  in  the  absence 
of  a  special  contract,  to  demand  pro 
rata  freight,  where  the  goods  have  been 
sold  at  an  intermediate  port  (being  so 
much  damaged  as  not  to  be  worth  for- 
warding), it  must  be  shown  that  the 
owner  of  the  goods  had  an  option  of 
having  them  sent  on  or  of  accepting 
them  at  such  intermediate  port. 

14.  A  ship  sailed  from  Riga  for  Hnll  with 
a  general  cargo  and  was  stranded,  but 
was  afterwards  got  off  (part  of  the 
cargo  having  been  washed  out  of  her 
and  part  jettisoned)  and  towed  into 
Copenhagen,  where  her  cargo  was  dis- 
charged, and  the  ship,  having  been  re- 
paired at  considerable  ex(>ense,  was 
sent  on  to  Hull  after  a  delay  of  about 
two  months,  with  some  of  her  cargo  on 
board,  other  part  having  been  sent  on 
by  the  master  in  other  vessels.  Tlie 
plaintiffs'  goods  were  so  much  dam- 
aged as  not  to  be  worth  sending  on. 
and  were  (properly,  but  without  the 
plaintiffs  having  an  op|H)rtunity  of  ex- 
ercising an  option)  sold  at  Copenha- 
gen, and  an  avera^re  adjustment  took 
place  there  according  to  Danish  law, 
under  which  the  plaintiffs  were  charged 
with  pro  rata  freight  from  Riga  to  Co- 
penhagen. 

In  |in  action  for  the  price  realized  by 
the  sale  at  Co}>enhagen : 

Held,  that  the  shipowners  were  not 
entitled  to  deduct  the  general  average 
expenses  ascertained  by  the  adjustment 
at  Copenhagen,  nor-  pro  rata  freight. 
Hill  V.  WiUun,  673 

See  Bills  of  Sale,  139. 
Navigation,  58. 
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AGENT. 
See  Prinxipal  and  Agent. 

AGREEMENTS. 

1.  When  party  not  chargeable  for  non- 
performance by  reason  of  act  of  gov- 
ernment.    Cunningliam  v.  Dunn,     289 

2.  By  municipal  corporation  must  be  ex- 
ecuted according  to  requirements  of 
statute,  or  not  bound,  tliough  has  re- 
ceived benefit  of  agreement.  Bunt  v. 
minbledon.  400 

8.  An  offer  of  a  contract  sent  by  letter 
cannot  be  withdrawn  by  merely  post- 
ing a  subsequent  letter  which  does  not, 
in  the  ordinary  course  of  the  post, 
arrive  until  after  the  first  letter  has 
been  received  and  answered. 

4.  By  letter  of  the  Ist  of  October  the  de- 
fendants wrote  from  Cardiff  offering 
.  goods  for  sale  to  the  plaintiffs  at  New 
York.  The  plaintiffs  received  the  offer 
on  the  11th  and  accepted  it  by  tele- 
gram on  the  same  day,  an.d  by  letter 
on  the  15th.  On  the  8th  of  OQtober 
the  defendants  posted  to  the  plaintiffs 
a  letter  withdrawing  tlie  offer.  This 
letter  reached  the  plaintiffs  on  the 
20th  : 

Held,  by  Lindley,  J.,  that  the  with- 
drawal was  inoperative,  a  complete 
contract  binding  both  parties  having 
been  entered  into  on  the  Uth  of  Oc- 
tober when  the  plaintiffs  accepted  the 
offer  of  the  1st,  which  they  had  no 
reason  to  suppose  was  withdrawn. 
JJyrrtc  V.  Vanl^efihoven.    883,  839  note. 

See  Corporations,  106. 
Frauds,  Statute  of. 
Performance,  618.  585  note. 
Principal  and  Agent. 
Reward,  860,  365  note. 


AIR. 
See  Easement,  474. 

ALLUVION. 
See  Navigable  Rivers^  6^8,  Q59  tiote. 


ANIMALS. 
See  Negligence,  146. 

ARBITRATION. 

1.  Claim,  that  the  plaintiff  contracted 
with  a  company  to  build  a  hall,  the 
plans,  bill  of  "quantities,'*  &c.,  for 
which  had  been  prepared  by  the  de- 
fendant who  was  employed  by  the 
company,  and  named  in  the  contract 
as  their  architect  to  carry  out  the 
works.  The  contract  provided  that 
the  architect  might  order  additions  to 
or  deductions  from  it.  and  that  the 
amount  of  them  should  be  ascei-taincd 
by  the  architect  in  the  same  manner  aa 
the  "quantities'*  had  been  measured, 
and  at  the  same  rat«  as  they  hud  been 
priced  at ;  that  the  contractor  and  the 
company  would  be  bound  to  leave  all 
questions  or  matters  of  dispute  which 
might  arise  during  the  progress  of  the 
works,  or  in  the  settlement  of  the  ac- 
count, to  the  architect,  whose  decision 
should  be  final  and  binding  uix)n  all 
parties,  and  that  the  contractf)r  would 
be  paid  on  the  certificate  of  the  archi- 
tect. The  claim  then  alleged  that  the 
contract  was  signed  by  the  plaintiff  in 
the  belief  and  expectation,  as  the  de- 
fendant well  knew,  that  the  defendant 
would  use  due  care  and  skill  in  ascer- 
taining the  amounts  to  be  paid  by  the 
company  to  the  plaintiff;  that  the  work 
was  done;  that  additions  and  deduc- 
tions were  ordered,  and  certificates 
given  by  the  defendant,  but  that  he 
did  not  use  due  care  and  skill  in  ascer- 
taining the  amounts,  and  neglected  and 
refused  to  ascertain  them  in  the  same 
manner  as  the  "  quantities  "  had  been 
measured,  and  at  the  same  rate,  and 
knowingly  or  negligently  certified  for 
a  much  less  sum  than  was  the  net  bal- 
ance payable  to  the  plaintiff,  and  re 
fused  to  reconsider  his  final  certificate, 
by  reason  whereof  the  plaintiff  was  un- 
able to  obtain  payment  from  the  com- 
pany of  the  balance. 

On  demurrer : 

Held,  that  the  functions  of  the  archi- 
tect in  ascertaining  the  amount  due  to 
the  plaintiff  were  not  merely  ministe- 
rial, but  such  as  required  the  exercise 
of  professional  judgment,  opinion,  and 
skilly  ai^d  that  he,  therefore,  occupied 
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the  position  of  an  arbitrator,  agfainst 
whom,  no  fraud  or  collusion  being  al- 
leged, the  action  would  not  lie.  Sie- 
verison  v.  Watson,  451,  464  note. 


ARCHITECT. 
See  Arbitration,  451,  464  note. 

ASSIGNMENT. 
See  Set-off,  443. 

ATTACHMENT. 

1.  The  proceeds  of  a  judgment  paid  into 
the  county  court  are  not  attachable  by 
means  of  a  garnishee  summons  at  the 
suit  of  a  third  person  as  "  a  debt,"  due 
from  the  registrar  of  the  court  to  the 
judgment  debtor.  Dolphin  v.  Layton. 
440,  442  note. 


ATTORNEYS. 

See  Husband  and  Wife,  241,  249  noU. 
Negligence,  375,  381  note. 
Tender,  447. 


BAGGAGE. 
See  Carriers,  117,  123  note. 

BANKRUPTCY. 

1.  Being  indebted   to    the   plaintiff   for 
goods  sold  to  the  amount  of  £143  12*. 
9d,  the  defendants  gave  him  bills  for  1 
the  sum,  less  discount,  but  adding  in-  | 
li?re5t,  so  that  the  amount  of  the  bills  i 
was  £142  7«.  3f/.     These  bills  were  dis- 
lionored.     The  defendants  compounded  I 
with  their  creditors  under  s.  126  of  the  : 
Bankruptcy   Act,    1869,   and,    in    the  ! 


statement  of  debts,  entered  the  amonnt 
of  the  debt  due  to  the  plaintiff,  a  non- 
assenting  creditor,  as  £142  7*.  3</.,  viz., 
the  amount  of  the  bills.  The  plaintiff 
sued  for  £143  12*.  9d.,  the  original 
debt.  The  defendants  pleaded  the 
composition : 

Meld,  by  Lope^,  J.,  that  the  origi- 
nal cause  of  action  was  suspended  but 
not  satisfied  by  the  bills,  and  revived 
when  they  were  dishonored  ;  that, 
therefore,  at  the  date  of  the  composi- 
tion, the  amount  of  the  debt  due  to 
the  plaintiff  was  £143  12«.  9d,  and,  as 
it  was  not  correctly  shown  in  the  state- 
ment, the  composition  was  no  bar  to 
his  action.     Burliner  v.  Roifle.  840 

See  Composition,  607,  611  nofe. 
Security  for  Costs,  229. 


BASTARDY. 

.  A  bastardy  order  under  35  <fe  86  Vict, 
c.  65,  cannot  be  made  where  the  mother 
has  married  since  the  birth  of  the  child, 
and  is  at  the  time  of  the  application 
living  with  her  husband,  although  she 
took  out  a  summons  against  the  puta- 
tive father  before  her  marriage,  and 
was  prevented  from  serving  it  by  his 
default.     Tozi^  v.  Lake.     662  atui  note. 

See  Evidence,  685,  593  note. 


BILLS  OF  EXCHANGE. 

.  Since  the  passing  of  the  statute  19  <fe 
20  Vict.  c.  97,  s.  6,  simply  writing  the 
name  of  the  drawee  across  the  face  of  a 
bill  of  exchange  does  not  constitute  a 
valid  acceptance;  there  must  also  be 
upon  the  face  of  the  bill  some  word  or 
words  indicating  an  intention  on  the 
part  of  the  drawee  to  be  boimd  by  it 
as  acceptor.     Hindhaugh  v.  Blakey.  72 

See  Forgery,  678,  687  note. 
Payment,  46. 


BILL  OF  LADING. 

See  Admiralty,  260,  267,  289,  488. 
Payment,  46. 
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BILL  OF  PARTICULARS, 

1.  A  plaintiff  may  be  ordered  to   give 
particulars  of  items  which  are,  in  his 
claim,  placed  to  the  credit  of  the  de- 
fendant.    Godden  v.  Corsien,  690, 
692  note. 


BILLS  OF  SALE. 

1.  A  ship  built  in  order  to  be  sold  to  a 
foreigner,  and  to  be  delivered  to  him 
at  a  foreign  port,  was  assigned  by  her 
builder  to  the  plaintiff  for  a  valuable 
consideration,  under  an  agreement 
which  was  not  in  the  form  of  a  bill 
of  sale  given  by  the  Merchant  Ship- 
ping Act,  1864.  The  assignment  was 
not  registered,  either  under  that  act  or 
under  the  Bills  of  Sale  Act,  1864.  At 
the  time  of  the  assignment  the  vessel 
had  been  completely  built  and  had  been 
tried: 

Held,  that  the  ship  was  not  a  British 
ship  within  the  meaning  of  the  Mer- 
chant Shipping  Act,  1854,  and  that  an 
assignment  of  her  need  not  be  by  bill 
of  sale,  nor  registered  under  that 
statute. 

2.  Heid,  also,  that  im  assignment  of  her 
fell  within  the  proviso  in  the  Bills  of 
Sale  Act,  1854,  s.  7,  which  exempts 
assignments  of  a  ship  from  the  opera- 
tion of  that  statute.  Union  Bank  v. 
Lenanton.  139 

See  Chattel  Mortgages,  702,  727,  794, 
808,  8U5  note,  820,  843. 


BONA  FIDE. 

See  Chattel  Mortgages,  794,  803, 
805  note,  843. 


BRIBERY. 
See  Elections,  Public,  53. 

BROKER. 
See  Estoppel,  19,  36  note. 


BUILDINGS. 
See  Municipal  Corporations,  155. 

BY-LAWS. 
See  Municipal  Corporations,  156. 


CARRIERS. 

1.  A  railway  company  are  not  insurers 
in  respect  of  luggage  placed  at  a  pas- 
senger's request  in  the  same  compart- 
ment in  which  he  intends  to  travel; 
and  they  will  not  be  liable  to  compen* 
sate  him  if  luggage  so  placed  is  lost 
or  stolen  without  any  negligence  on 
their  part.  Bergheim  v.  Great  Eaeteiii, 
ete.  117,  12S  note. 

2.  Liable  for  negligently  stowing  prop- 
erty so  it  was  injured  by  other  prop- 
erty,— as  sugar  by  oxide  of  zinc. 
Haj/H  v.  OuUi/ord.  483 

3.  The  defendants,  the  Metropolitan  Dis- 
trict Railway  Company,  have  running 
powers  over"  the  South  Western  Rail- 
way between  Hammersmith  and  the 
New  Richmond  station  of  the  South 
Western  Railway  Company.  Above 
the  booking  office  at  the  New  Rich- 
mond station  are  the  words  "South 
Western  and  Metropolitan  Booking  Of- 
fice and  District  Railway."  The  plain- 
tiff took  from  the  clerk  there  employed 
by  the  South  Western  Railway  a  return 
ticket  to  Hammersmith  and  back.  The 
ticket  was  not  headed  with  the  name  of 
either  'company,  but  bore  on  it  the 
words  *'  Via  District  Railway."  On  his 
return  journey  from  Hammersmith  to 
Richmond  the  plaintiff  travelled  with 

*  his  ticket  in  a  carriage  of  a  train  be- 
longing to  the  defendants  and  under 
the  management  of  their  servants.  The 
carriage  being  unsuited  for  the  New 
Richmond  station  platform,  the  plain- 
tiff, on  alighting  there,  fell  and  was 
hurt.  He  brought  an  action  against  the 
defendants,  and  the  jury  found  negli- 
gence in  them : 
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Held^  that  having  invited  or  permit- 
ted ttie  plaintiff  to  travel  in  their  train, 
the  defendants  were  bound  to  make  rea- 
sonable provision  for  his  safety;  and 
that  there  was  evidence  of  their  liabili- 
ty, even  assuming  tlie  ticket  not  to 
have  been  issued  by  or  for  them,  but  by 
the  South  Wjjstern  Company.  Foulken 
V.  MetropolilaTi,  etc.  6dQ,  &50  note. 

See  ADMniALTT,  260,  267,  289. 

Railways,  277,  284  note,  289,  433, 
,  486    note,    671     676    note,    740, 

752  note. 


CASES  AFFIRMED,  REVERSED, 
OVERRULED,   AND    CONSIDERED. 

Amos  V.  Chad  wick,  26  Eng.  Rep.,  243, 

followed.  828 

Aveland  v.  Lacas,  80  Eng.  Rep.,  211, 

afflj-med.  840 

Belmonte  v.  Aynard,  80  Eng.  R.,  503, 

affirmed.  593 

Bingham  v.  Allport,  1  Nev.  &  Man., 

898,  foUomd.  447 

Brown  v.  London,  etc.,  82  L.  J.  (Q.B.), 

818,  followed.  18 

Coxhead  v.  Mullis,  80  Eng.  Rep.,  285, 

distinguished.  612 

Crawshay  v.  Thornton,  2  Myl.  &  Cr.,  1, 

discussed.  295 

Davis  «.  Qoodman,  5  C.  PI.  Div.,  20, 

reversed.  727 

Dickson  c.  Renter's,  etc.,  19  Eng,  R., 

813,  affirmed.  1 

Ford  «j.  Cotesworth,  L.  R.,  4  Q.  B.,  127; 

5id.,  544,/(?«ow«d.  289 

Foulkes  «.  Metropolitan,  etc.,  80  Eng. 

R.,  533,  affirmed.  740 

Fowler  v.  Lock,  2  Eng.  R.,  586;  11  id., 

268,  distinguished.  62 

Fraaer  v.  Marsh,  13  East,  238,  distin- 

g'uisJied.  62 

Hayn  v.  Culliford,  80  Eng.  Rep.,  259, 

affirmed.  483 

Hendei-son  v.  Stevenson,  L.  R.,  2  H.  L. 

(S.C),  470,  distinguis/ied.  671 

Hunt  V.  Wimbledon,  etc.,  30  Eng.  R., 

106,  affij-med.  400 

Hurst  V.  Usborne,  18  C.  B.,  144,  fol- 

lotoed.  72 

'Johnson  v.  Credit  Lyonnais,  20  Eng. 

R.,  486,  affirmed.  19 

London,  etc.,  v.  Chase,  12  C.  B.  (N.S.), 

730,  disapproved.  595 

London,  etc.,  v.  Watson,  80  Eng.  Rep., 

277,  affirmed.  433 


Meyerhoff  tJ.  Froehlich,  80  Eng.  Rep., 

200,  affirmed.  413 

Oakes  v.  Turquand,  L.  R.,  2  H.   L., 

325,  discussed.  lo(J 

Oxenden    v.   Cropper,    4    Dowl.,   5r4. 

overruled.  22U 

Parker  v.  South  Eastern,  etc,  21  Eng. 

R. ,  349,  considered.  671 

Phillips  V.  London,  etc.,  28  Eng.  Rep., 

844;  29  id.,  177,  S.C.  769 

Portal  V.  Emmens,  1  C.  PI.  Div.,  201. 

664,  diMtinguished.  220 

Pretty  man's  Case,  2  Vem.,  279,  din- 

eussed.  10 

Prudential,  etc.,  v.  Knott,  11  Eng.  R., 

498,  conMered.  209 

Roe  V.  Hammond,  2  C.  PL  Div.,  300, 

overruled.  112 

Scaramanga  v.  Stamp,  80  Eng.  R.,  557, 

affirmed.  782 

Shaw  V.  Earl  Jersey,  80  Eng.  R.,  120, 

affirmed.  595 

Stephens  «.  Australian,   etc.,   4  Eng. 

R.,  296,  considered.  469 

Thompson  v.  Lapworth,  L.  R.,3  C.  PL, 

149.  distinguis?ied.  231 

Thorley's,  etc.,  v.  Massam,  23  Eng.  R., 

182,  considered.  209 

Tide  well  v.  Whitworth,  L.  R.,  2  C.  PL, 

22&,  followed.  231 

Twycross  «.  Qrant,  21  Eng.  Rep.,  387, 

see  393 

Wagstaff  V.  Anderson,  80  Eng.  R,  550, 

affirmed.  753 

Webb  V.  Bird,  13  C.  B.  (N.S.),  841, 

followed.  474 

Yglesias  v.  Mercantile,  etc.,  30  Eng. 

B,.,  46,  affirmed.  198 

Yorkshire,  etc.,  v.  Beatson,  30  Eng.  R., 

493,  affirmed,  759 


CHARTERPARTY. 

See  Admisaltt,  77,  260,  267,  289,  667, 
728,  782. 


CHATTEL  MORTGAGES. 

1.  The  "  description  of  the  residence  **  of 
the  maker  of  a  bill  of  sale,  required  by 
the  Bills  of  Sale  Act,  1864,  a.  1,  to  be 
stated  in  the  affidavit  filed  therewith, 
must  be  his  residence  at  the  time  of 
swearino^  the  affidavit  and  not  of  ex- 
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ecutina:  the  bill   of  sale.      Button  v. 
ONeiU,  695 

2.  The  affidavit  filed  with  a  registered 
bill  of  sale  stated  that  the  graDtor 
**  was  until  lately  "  a  coramercial  trav- 
eller. It  appeared  that  the  grantor  was 
a  coramercial  traveller  at  the  date  of 
the  execution  of  the  bill  of  sale : 

Held,  that  the  description  of  his  oc- 
cupation, was  insufficient  to  satisfy  the 
provisions  of  17  &  18  Vict.  c.  86,  s.  I. 
C(i»tU  v.  Downton,  702 

8.  A  bill  of  sale  to  which  the  Bills  of 
Sale  Act,  1878  (41  &  42  Vict,  c.  »1), 
applies,  if  it  be  not  explained  to  the 
grantor  and  attested  by  a  solicitor  in 
compliance  with  ss.  8  and  10,  is  not  void 
as  between  the  grantor  and  grantee: 
So  heid,  overruling  the  judgment  of 
the  Common  Pleas  Division.  Davis  y. 
Ooodnum.  727 

4.  The  doctrine  of  consolidation  of  mort- 
gages does  not  enable  the  grantee  by  a 
registered  bill  of  sale  of  goods  seized 
under  a  fi.  fa.  to  tack  a  prior  mort- 
gage of  other  property  of  the  grantor, 
and  claim  that  the  surplus  proceeds 
of  the  goods,  after  discharging  the 
sum  secured  by  the  bill  of  sale,  shall  be 
applied  in  satisfaction  of  the  prior  mort- 
gage, so  as  to  defeat  the  right  of  the 
execution  creditor  to  such  surplus. 
Chetnoorth  v.  HwU,  763 

6.  Goods  were  vested  in  a  trustee  with 
power  to  sell  them  upon  the  direction 
of  his  ceHiiii  qite  trust.  The  ceiUni  qiie 
trust,  with  the  authority  of  the  trustee, 
executed  and  registered  a  bill  of  sale 
assigning  the  goods  : 

Held,  that  the  bill  of  sale  was  void 
as  against  execution  creditors. 

6.  A  judgment  of  the  county  court  may, 
upon  appeal,  be  upheld  on  other 
grounds  than  those  on  which  the  county 
court  jud^e  proceeded,  if  they  appear 
and  are  admitted  in  his  notes. 

7.  A  county  court  judge  decided  that  a 
registered  bill  of  sale,  given  by  a  per- 
son out  of  possession  of  the  goods 
assigned  and  deriving  title  from  a 
grantee  under  an  unregistered  bill  of 
sale,  was  invalid  against  an  execution 
creditor. 


Held  by  Grove,  J.  (Lopes,  J.,  dissent 
ing),  that  this  decision  was  correct. 
Chapman  v.  KnigfiL  794 

8.  By  bill  of  sale  the  grantor  assigned 
to'the  grantee  the  stock-in-trade  then 
in  certain  specified  premises,  and  also 
the  stock-in-trade  which  should  or 
might  at  anytime  during  the  continu- 
ance of  the  security  be  brought  into 
the  premises,  either  in  addition  to  or  in 
substitution  for  stock-in-trade  therein 
at  the  date  of  the  bill  of  sale : 

Heldy  by  Lopes,  J.,  that  the  assign- 
ment was  sufficient  to  pass  the  property 
in  stock-in-trade  afterwards  brought 
into  the  premises  in  addition  to  or  in 
substitution  for  that  previously  there. 
Lazarus  v.  Atulrade,  803,  805  note. 

9.  The  consideration  for  a  bill  of  sale  was 
stated  to  be  "  the  sum  of  £182  Ss.  now 
paid  by  the  grantee  to  the  grantor." 
That  sum  was,  at  the  request  and  with 
the  assent  of  the  grantor,  in  fact  paid 
thus,— £8  8«.  Sd.  and  £103  lis.  6d.  to 
discharge  two  executions  against  the 
grantor's  goods, — £25  On.  9d.  to  a  so- 
licitor (who  attested  the  e^^cution  of 
the  bill  of  sale)  for  money  lent  and  for 
costs  due  to  him  from  the  grantor, — 
and  the  balance,  £45  Is.  7(/.,  in  cash  to 
the  grantor : 

Juldy  in  the  absence  of  any  suggestion 
of  fraud,  a  sufficient  setting  forth  of  the 
consideration,  within  41  &  42  Vict 
c.  81,  8.  8.     Hamlyn  v.  Betteley.        820 

10.  B.,  a  trader,  assigned  to  the  plaintiff 
his  stock-in-trade  by  a  bill  of  sale 
with  a  proviso  that  nntil  default  in 
payment  of  the  money  advanced  B. 
should  be  entitled  to  make  use  of 
such  stock  without  hindrance  or  dis- 
turbance on  the  part  of  the  grantee. 
B.   afterwards   sold   the  goods  to  the 

•  defendants  by  private  contract,  and 
absconded.  The  jury  found  that  "B. 
sold  the  goods  fraudulently,  and  not 
in  the  ordinary  course  of  his  busi- 
ness ;  but  the  defendants  did  not  know 
this,  and  bought  the  goods  (Kma  fide : 
.  Held,  that,  upon  this  finding,  the 
verdict  was  properly  entered  for  the 
plaintiff:  the  right  of  the  grantor  to 
deal  with  the  goods  being  subject  to 
the  implied  condition  that  the  dealing 
should  be  only  in  the  ordinary  course 
of  his   business.     Taylor  v.  M'Keand. 

843 
See  Bills  of  Sale,  139. 
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CHECKS. 
See  FoRGKRT,  678,  687  note. 

CHIMNEY. 
See  Easement,  474. 

CLERK. 
See  Negligence,  875,  381  woU, 

COLLATERALS. 
See  Patmknt,  46. 

COMMISSION. 
See  Interrogatories,  701. 

COMPLAINT. 
See  Pleadings,  435. 

COMPOSITION. 

1.  At  a  meeting  of  the  defendant's  cred- 
itors, the  following  agreement,  to  which 
the  plaintiflf  was  an  assenting  party, 
was  made  and  signed  by  all  the  cred- 
itors present :  "  We  the  undersigned 
creditors  of  W.  B.,  in  consideration  of 
10«.  in  the  pound  on  our  respective 
debts  set  opposite  to  our  respective 
names,  hereby  agree  to  accept  the  same 
in  discharge  of  our  said  debts,  on  the 
understanding  that  no  concealment  or 
fraud  has  been  practised  by  the  said 
W.  B. :  the  whole  of  the  creditors  re- 
ceiving not  exceeding  a  like  sum  in  dis- 
charge of  their  debts." 

At  the  time  of  entering  into  this 
aa^reepient,  it  was  known  that  the 
debtor  was  being  sued  in  a  county  court 
by  one  P.  as  executor  of  a  creditor  for  | 


a  small  sum  which  was  afterwards  paid 
in  full  the  day  before  the  cause  was  ripe 
for  trial : 

Meld,  that  the  agreement  was  limited 
to  the  creditors  signing  it ;  and  that, 
even  if  it  were  not  so,  the  pa^'ment  to 
P.  being  made  under  pressure,' and  not 
in  pursuance  of  a  prior  arrangement  to 
give  him  a  preference,  did  not  render 
the  transaction  void.  Carey  v.  Bar- 
reU,  607,  611  note. 

See  Bankruptcy,  840. 


COMPROMISE. 
See  Bankruptcy,  840. 


CONDITIONAL  SALES. 
See  Sales. 


CONFLICT  OF  LAWS. 
See  Lex  Locl 


CONSOLIDATION. 
See  Stay,  828. 

CONSTABLE. 
See  Reward,  360,  365  note. 


CONTRACTOR. 
See  Master  and  Servant,  831,  837  note. 

CONTRACTa 

See  Agreements. 

Corporations,  106. 
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CONVERSION. 

See  Admiralty,  550. 
Title,  850. 


CONVICT. 

See  Criminal  Law,  507,  512  note, 
Neglioence,  337  note. 


CORPORATE  MEETINGS. 
See  Stookholderb,  156. 

CORPORATIONS. 

1.  Sect.  85  of  the  Public  Health  Act, 
1848,  and  e.  174  of  the  Public  Health 
Act,  1876,  enact  (without  any  words  of 

Erohibition)  that  **  every  contract  made 
y  a  local  board,  or  by  an  urban  au- 
thority, whereof  the  value  or  amount 
exceeds  [£10]  £60,  shall  be  in  writing, 
and  sealed  with  the  common  seal  of 
such  authority." 

The  defendants,  a  "  local  board  "  and 
an  "  urban  authority  "  under  the  above 
mentioned  acts,  verbally  directed  their 
survej'or  to  employ  the  plaintiff  to  pre- 
pare plans  for  new  offices.  The  plans 
were  prepared  and  submitted  to  and 
approved  and  used  by  the  defendants, 
but  the  proposed  offices  were  never 
erected.  There  was  no  contract  under 
the  corporate  seal,  nor  an\'  ratification 
under  seal  of  the  act  of  the  surveyor 
in  procuring  the  plans ;  nor  was  there 
any  resolution  of  the  board  authorizing 
their  preparation : 

Held,  that,  by  reason  of  the  non- 
compliance with  the  statutory  require- 
ments, the  contract  could  not  be  en- 
forced,— notwithstanding  that  the  jury 
found  that  the  board  aiithorized  their 
surveyor  to  procure  the  plans  and  rati- 
fied his  act,  that  new  offices  were  neces- 
sary for  the  purposes  of  the  defendants, 
and  that  tlie  plaintiff's  plans  were 
necessary  for  the  erection  of  them. 
Hunt  v.   Wimbledon,  etc.  106 

2.  A  corporation  cannot  sue  for  penalties 
as  a  common  informer,  unless  expressly 
empowered  by  statute  so  to  do. 

30  Eng.  Rep.  10 


8.  xlv,  imposes  a  penalty  on  coal  deal- 
ers who  knowingly  sell  one  sort  of  coals 
for  another  within  a  certain  district, 
and  the  penalty  is  recoverable  under 
8.  Ixx^v,  **  by  the  person  or  persons 
who  shall  inform  and  sue  for  the 
same  " : 

Heldf  that  a  board  of  guardians, 
being  a  corporation,  did  not  come 
within  the  terms  of  s.  Ixxxv,  and  there- 
fore could  not  sue  for  the  penalty. 
Guardians,  etc.,  v.  Franklin,  237 

See  Directors,  619,  631  note. 
Jurisdiction,  18. 

Principal  and  Agent,  820,  826  note. 
Stockholders. 


COSTS. 

See  Security  for  Cobt& 
Stay,  106. 


COUNTER-CLAIM. 

See  Jurisdiction,  126. 
Set-off,  382,  694. 


COVENANTS. 

.  By  a  contract  for  the  sale  of  a  public 
house,  the  vendor  agreed  to  assign  and 
the  purchaser  agreed  to  take  the  lease, 
*•  subject  to  the  yearly  rent  of  £90  and 
the  performance  of  the  covejutnts  thereby 
reserved  and  contained,  such  cove- 
nants being  common  and  usual  in 
leases  of  public  houses."  Upon  invest- 
igating the  title,  the  purchaser  found 
that  the  lease  under  which  the  prem- 
ises were  held  contained  this  clause  : 
"Provided  always  and  these  presents 
are  upon  this  express  condition,  that 
all  and  every  underlease,  deed  of  as- 
signment, Ac,  which  shall  be  made  and 
executed  during  the  terra,  shall  be  left 
with  the  solicitor  of  the  ground-land- 
lord within  two  months  of  its  date,  for 
the  purj)()8e  of  registration,  and  a  fee 
of  one  guinea  paid  for  such  registra- 
tion," and  a  power  of  re-entry  in  case 
of  "  breach  or  non -performance  of  any 
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of  the  covenants  or  other  stipulatioDS 
hereinbefore  contained  or  referred  to." 

The  purchaser  refused  to  complete, 
on  the  {ground  that  this  was  not  a  com- 
mon and  usual  covenant;  and  the  jury 
80  found: 

Held,  that,  whether  the  proviso  in 
the  head  lease  was  a  "covenant"  in 
the  strict  sense  or  not,  it  was  at  all 
events  a  covenant  within  the  contem- 
plation of  the  agreement,  and  therefore 
the  purchaser  was  not  bound  to  com- 
plete. Brookes  v.  Drytdale.  88, 
46  fiote. 

See  Estoppel,  10,  17  note. 
Taxes,  696. 


CRIMINAL  LAW. 

1.  A  person  sentenced  to  imprisonment 
for  the  space  of  one  calendar  month  is 
entiled  to  be  discharged  on  the  day  in 
the  succeeding  month  immediately  pre- 
ceding the  day  corresponding  to  that 
from  which  his  sentence  takes  effect. 

2.  On  the  Slst  of  October  the  plaintiff 
was  sentenced  to  be  imprisoned  for  one 
offence  for  one  calendar  month,  and  for 
a  second  offence  for  a  period  of  fourteen 
days,  commencing  after  the  expiration 
of  the  calendar  month.  Pursuant  to 
his  sentence,  he  was  detained  in  cus- 
tody until  the  14th  of  December: 

Held,  that  the  detention  was  lawful, 
for  as  the  calendar  month  did  not  ex- 
pire until  the  30th  of  November,  he 
was  not  entitled  to  be  discharged  from 
the  second  term  of  imprisonment  until 
the  full  period  of  fourteen  days  com- 
puted from .  the  1st  of  December  had 
expired.    Migotii  v.  Colvill.  607, 

612  note. 

See  Eleotions,  Pubuc,  486. 


CROPS. 
See  Landlord  and  Tenant,  66. 

CUSTOM. 
See  Landlord  and  Tenant,  66. 


DAMAGES.   ' 

1.  A  lease  was  made  between  the  plain- 
tiff and  defendant  by  which  the  plain- 
tiff granted  exclusive  rights  of  sporting 
over  his'  estat«  to  the  defendant,  who 
covenanted  that  he  would  daring  the 
term  keep  down  and  destroy  the  rab- 
bits on  the  estat«,  so  that  no  appreciable 
damage  might  be  done  to  the  crops 
thereon.  Appreciable  damage  was  done 
to  the  crops  of  an  occupier  of  the  land 
by  rabbits  on  the  estate,  but  the  plain- 
tiff never  was  under  any  liability  to 
compensate  the  occupier  for  any  such 
damage,  and  paid  him  no  sum  what- 
ever in  respect  thereof.  In  an  action 
for  breach  of  covenant : 

Held,  that  the  plaintiff  having  suf- 
fered no  damage  himself,  and  not 
being  in  the  position  of  a  trustee  for 
the  occupier,  was  entitled  only  to  nom- 
inal damages.    West  v.  Houghion.     487 

2.  In  an  action  against  a  railway  com- 
pany for  personal  injury  to  a  passen- 
ger, the  jury  in  assessing  the  damages 
may  take  into  their  consideration,  be- 
sides the   pain    and   suffering  of  the 

Elaintiff,  and  the  expense  incurred  by 
im  for  medical  and  other  necessary 
att«ndance.  the  loss  he  has  sustained 
through  his  inability  to  continue  a 
lucrative  professional  practice.  Phil- 
lips  V.  London,  etc.  769 

See  Telegraph  Company,  1,  9  note. 
Title,  360. 


DAY. 

1.  On  the  2Ut  of  October,,  the  respond- 
ent kept  a  dog  without  having  in  force 
a  license  granted  under  80  Vict.  c.  6. 
He  thereb};  became  liable  to  a  penalty 
under  s.  8.  His  default  was  discovered 
by  the  excise,  and  he  took  out  a 
license  at  a  later  hour  on  the  same  day. 

Sect.  6  enacts  that  every  license  shall 
commence  on  the  day  on  which  the 
same  shall  be  granted. 

An  information  against  him  laid  be- 
fore a  magistrate,  charged  his  offence 
to  have  been  committ^  on  the  21  st 
of  October.    At  the  hearing,  he  pro- 
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dnced  the  license  ^(ranted  on  the  2l8t 
of  October,  and  the  charge  was  dis- 
nii  830(1: 

Held,  that  tlie  dUmissal  was  wrong, 
because  an  offence  had  been  committed 
on  the  2 let  of  October,  and  the  subse- 
quent license  operated  only  from  the 
time  wlien  it  was  granted,  and  did  not 
relate  back  to  the  earliest  moment  of 
that  day  so  as  to  justify  the  violation 
of  the  act  before  the  license  existed. 
Campbell  v.  Slrattgeways.      64,  67  note. 


DEBTOR  AND  CREDITOR. 
See  Composition,  607,  611  note. 


DEFAMATION. 

1.  Three  men  who  believed  themselves  to 
be  agjjrieved  by  the  conduct  of  the 
plaintiff  in  respect  of  a  Bup{)osed  claim 
upon  him  for  wages  or  salary,  applied 
to  a  magistrate  in  open  court  for  a  sum- 
mons under  the  Master  and  Workman's 
Act.  The  magistrate  declined  to  en- 
tertain the  application,  considering  it  a 
matter  fur  a  civil  and  not  for  a  criminal 
court.  The  defendant  afterwards  pub- 
lished in  a  newspaper  a  report,  which 
the  jury  found  to  be  a  fair  report,  of 
what  passed  before  the  magistrate : 

Held,  a  privileged  publication.     UxiU 
Y.  HaUi.  188 

See  Injunction,  209,  218  note. 


DIRECTORS. 

1.  The  defendants,  metal  brokers,  haying 
previously  sold  ore  of  an  American 
mine  on  a  commission  of  2^  per  cent, 
arranged  with  a  )»roprietor  to  assist  in 
selling  the  mine  to  a  company  to  be 
raised  by  him  in  England.  He  was  to 
procure  the  appointment  of  the  defend- 
ants as  metal  brokers  of  the  company 
at  the  usual  rate  of  English  commis- 
sion, viz.,  1  per  cent.,  and  he  promised 


that  the  defendants  should  be  liberally 
remunerated  to  the  extent  at  least  of 
£5,0(X)  for  their  assistance,  and  to  com- 
pensate for  the  loss  of  the  higher  com- 
mission. They  were,  as  he  knew, 
acquainted  with  facts  detrimental  to 
the  reputation  of  the  mine,  and  he 
promised  the  liberal  remuneration  lo 
insure  their  silence  respecting  them. 

The  defendants  assisted  him  in  bis 
endeavors  to  sell  the  mine  to  a  com- 
pany to  be  formed  for  the  purchase  of 
it,  but  left  him  to  fix  the  price,  get  up 
the  company,  and  manage  all  details 
respecting  the  sale.  He  procured  the 
formation  of  the  plaintiff  company  and 
the  purchase  by  it  of  the  mine  for 
£100,000,  half  to  be  paid  in  cash  and 
half  in  paid-up  shares.  The  defend- 
ants were  appointed  metal  brokers  of 
the  company  at  the  1  per  cent,  commis- 
sion, allowed  themselves  to  be  named 
in  the  prospectus  as  being  ready  to 
answer  any  inquiries  relating  to  the 
mine,  and  answered  such  inquiries,  but 
kept  silence  with  respect  to  the  detri- 
mental facts  known  to  them.  Payment 
having  been  made  for  the  mine  to  the 
proprietor,  260  fully  paid-up  shares  out 
of  those  received  from  the  company 
were  transferred  by  him  to  the  defend- 
ants, and  were  subsequently  sold,  and 
the  proceeds  received  by  them.  This 
transaction  was  not  disclosed  to  the 
company. 

In  an  action  to  recover  the  proceeds 
as  secret  profits  made  by  promoters, 
the  judge  left  the  question  of  promot- 
ership,  without  any  definition,  to  the 
jury,  who  found  that  the  defendants 
were  promoters,  and  gave  a  verdict  for 
the  plaintiff: 

Held,  that  there  was  ample  evidence 
for  the  jury,  and  that  the  learned  iudgo 
was  not  bound  to  give  them  a  defini- 
tion of  the  tenn  *'  promoter ;"  that  it 
has  no  yevv  definite  meaning,  but  in- 
volves the  idea  of  exertion  for  the  pur- 
pose of  floating  a  company,  and  also 
the  idea  of  some  duty  towards  the  com- 
pany imposed  by  or  arising  from  the 
position  which  the  so-called  promoter 
assumes  towards  it;  and  that  the  de- 
fendants were  in  a  fiduciary  relation  to 
the  company,  and  therefore  liable  to 
refund  the  secret  profits,  even  although 
the  contract  of  sale  was  not  rescinded. 
Etnnui  Silver  Mining  Co.  v.  Leun*.  619, 
631  note. 

See  Corporations. 
Stockooloers,  166. 
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DISTRESS. 

1.  By  an  agreement  in  writing  the  plain- 
tiff hired  from  F.  rooms  in  a  house  held 
by  her  under  an  unexpired  lease  from 
the  defendant,  for  which  the  plaintiff 
was  to  pay  F.  £27  10*.  per  quarter,  she 
paying  rates  and  taxes,  and  keeping 
the  premises  in  repair.  The  rooms  so 
hired  by  the  plaintiff  substantially  con- 
stituted the  whole  house,  F.  only  re- 
taining possession  of  the  housekeeper's 
room  on  the  basement  and  of  two  or 
three  empty  attics  and  a  stable.  Rent 
being  due  from  F.  to  the  defendant,  the 
latter  distrained  and  sold  household 
furniture  belonging  to  the  plaintiff, 
who,  relying  upon  the  provisions  of 
the  Lodgers'  Goods  Protection  Act, 
1871,  sued  him  for  an  illegal  distress: 

Held,  that,  although  the  agreement 
under  which  he  held  might  make  him 
an   "undertenant,"   the    plaintiff  was 

.  not  the  less  a  "  lodger "  entitled  to  the 
protection  of  the  statute.  Phillips  v. 
Benson,  19 

See  'Landlord  and  Tenant,  695. 


DIVORCE. 
See  Husband  and  Wife,  241,  249  note. 

DOMICILE. 

See  Jurisdiction,  18. 

Residence,  702,  707  note. 


E. 

EASEMENT. 

1.  The  access  of  air  to  the  chimneys  of  a 
building  cannot,  as  against  the  occu- 
pier of  neighboring  land,  be  claimed 
either  as  a  natural  right  of  property, 
or  as  an  easement  by  prescription  from 
the  time  of  legal  memory,  or  by  a  lost 
grant,  or  under  the  Prescription  Act 
(2  A3Wm.  4,  c.  71). 

2.  The  plaintiff  and  the  defendants  were  j 
occupiers   of   adjoining  houses.      For  ' 


more  than  twenty  years  the  oocupiera 
of  the  plaintiff's  house  had  enjoyed  the 
access  of  air  to  the  chimneys  of  it.  Tlie 
defendants  t^ok  down  their  house,  and 
rebuilt  a  wall  to  a  greatx^r  height,  there- 
by causing  the  plaintiffs  chimneys  to 
smoke : 

Held,  that  no  action  was  maintaina- 
ble by  the  plaintiff  against  the  defend- 
ants, cither  on  the  grr)und  that  the 
plaintiff  had  acquired  an  easement 
which  the  defendants  had  interfered 
with,  or  on  the  ground  that  the  nui- 
sance complained  of  had  been  created 
by  the  defendants.     Bryant  v.  Lefever. 

474. 


ELECTION. 
See  Residence,  702,  707  note, 

ELECTIONS,  PUBLIC. 

1.  In  order  to  disqualify  a  candidate  from 
being  registered  as  a  voter,  by  reason 
of  personal  bribery,  or  bribery  by  an 
agent  with  his  knowledge  and  consent, 
under  81  <fc  82  Vict  c.  125,  s.  43,  he 
must  be  found  by  the  report  of  the  elec- 
tion judge  under  s.  11,  subs.  14.  to  have 
been  so  guilty ;  it  is  not  enough  that 
the  judge  states  facts  from  which  per- 
sonal bribery  or  other  corrupt  practice 
might  be  inferred.  Granl  v.  Over- 
seers. 53 

2.  By  the  Ballot  Act,  1872  (35  <k  36  Vict, 
c.  38),  8.  4,  every  officer,  clerk,  and 
agent  in  attendance  at  a  polling-station 
shall  maintain  and  aid  in  maintaining 
the  secrecy  of  the  voting  in  such  sta- 
tion, and  shall  not  communicate  before 
the  poll  is  closed  to  an}'  person  anj-  in- 
formation as  to  the  name  or  number 
on  the  register  of  voters  of  any  elector 
who  has  or  has  not  applied  for  a  ballot 
paper  or  voted  at  that  station. 

An  information  was  laid  against  the 
respondent  under  the  above  section, 
charging  that  he,  being  a  personating 
agent  duly  appointed  and  in  attendance 
at  a  certain  polling-station  in  connec- 
tion with  a  municipal  election  for  a 
town  councillor,  did  not  then  and  there 
maintain   and  aid  in  maintaining  the 
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secrecy  of  the  votina^  in  such  station, 
but  did  then  and  there  communicate 
before  the  poll  was  chjsed  to  a  certain 
person  or  persons  certain  information 
as  to  the  names  and  numbers  on  the 
rej^ster  of  voters  of  certain  electors 
who  had  and  had  not  applied  for  bal- 
lot papers  or  voted  at  that  election. 
It  appeared  that  the  respondent,  hav- 
ing been  appointed  personating  agent, 
as  stated  in  the  information,  attended 
at  the  polling  b(K)th  with  a  copy  of  the 
burgess-roll,  and  remained  there  some 
hours  placing  a  mark  against  the  name 
of  each  voter  who  obtained  a  ballot 
paper,  and  then  before  the  close  of  the 
poll  loft  the  station  taking  with  him 
his  copy  of  the  burgess-roll,  which  he 
left  in  the  committee  room  of  the  can- 
didate by  whom  he  was  employed. 
There  was  no  proof  that  the  copy  of 
the  burgess-roll  was  seen  by  any  per- 
son while  in  the  room : 

Held,  that  there  was  not  sufficient  evi- 
dence to  warrant  a  conviction  under  the 
above  section,  as  there  was  no  proof 
that  the  information  as  to  the  voters 
was  actually  communicated  to  any  per- 
son, and  it  was  not  enough  that  the 
means  of  acquiring  such  information 
were  afforded  to  any  one. 

8.  Qnc^e,  whether,  under  11  A  12  Vict. 
c.  48,  the  information  was  defective  as 
being  for  more  than  one  offence  ?  Stan- 
nanonght  v.  Jlazeldhte.  486 


ESTOPPEL. 

1.  H.,  a  merchant  dealing  in  tobacco  and 
a  broker  in  that  trade,  had  fifty  hogs- 
heads of  that  article  Ijing  in  bond  in 
his  name  in  the  K.  dock.  The  war- 
rants for  them  had  been  issued  to  him. 
The  plaintiff  bought  the  tobacco  from 
H.  and  paid  for  it,  but  he  left  the  dock 
warrants  in  the  possession  of  H.,  and 
took  no  steps  to  have  any  change  made 
in  the  books  of  the  dock  company  as 
to  the  ownership  of  the  tobacco.  II. 
being  the  ostensible  owner  of  the  to- 
bacco fraudulently  obtained  advances 
on  the  pledge  of  a  portion  of  the  to- 
bacco from  the  defendants  respectively, 
and  handed  to  them  the  dock  warrants. 
Both  the  defendants  acted  in  good  faith, 
and  took  fresh  dock  warrants  from  the 
dock  company : 


ffel^,  that  H.  was  not  intrusted  by 
the  plaintiff  as  his  factor  or  agent  with 
the  documents  of  title,  within  6  Geo.  4,- 
c.  94,  8.  2  ;  and  that  the  conduct  of  the 
plaintiff,  in  leaving  the  indicia  of  title 
in  H.'s  hands  and  thus  enabling  him  to 
obtain  advances  on  the  security  of  the 
goods,  was  not  such  as  to  disentitle  the 
plaintiff  to  recover  its  value  from  the 
defendants.  Johnson  v.  Credit  Lyofi- 
nai*  Co.  19,  30  note, 

2.  A  tenant  forlife  without  leasing  power 
demised  a  plot  of  building  land  for  the 

•  term  of  sixty  years,  from  the  29th  of 
September,  1884,  at  the  annual  rent 
of  sixpence ;  the  lease  contained  a  cove- 
nant by  the  tenant  for  life  for  quiet 
enjoyment.  The  lessee  accordingly 
erected  a  house  on  the  plot  of  land. 
After  the  death  of  the  tenant  for  life  the 
fee  simple  ultimately  vested  in  II.,  who 
accepted  rent  at  the  rate  above  men- 
tioned from  J.,  who  was  a  son  of  the 
original  lessee,  and  was  then  in  posses- 
sion of  the  house.  H.  afterwards  con- 
veyed the  house  and  land  to  the  plain- 
tiff by  indenture :  the  grant  was  made 
expressly  subject  to  the  supposed  term 
of  sixty  years.  No  notice  to  quit  had 
been  given,  and  the  annual  value  of 
the  house  and  land  was  about  £6.  The 
plaintiff  having  sued  to  recover  pos- 
session of  the  house  and  land  : 

Held,  that  as  the  representatives  of 
the  original  lessee,  under  the  indenture 
of  the  2»th  of  September,  1884,  could 
not  have  sued  H.  for  breach  of  the 
covenant  for  quiet  enjoyment,  the  void 
lease  afforded  no  defeuce  against  the 
plaintiff  claiming  under  the  grant  of 
the  fee  simple  subject  to  it;  that  a 
tenancy  from  year  to  year  had  not  been 
created  by  the  payment  of  rent  at  the 
rate  of  sixpence  a  year  :  and  that  the 
plaintiff  was  entitled  to  immediate  pos- 
session of  the  house  and  land.  Smith 
y.  Widlake,  10,  17  note. 


EVIDENCE. 

1.  In  an  action  against  a  comjiany  to  re- 
cover a  sum  of  money  obtaineil  by  them 
from  the  {)laintiff,  through  a  fraud  of 
the  defendants'  agent  committed  with 
their  knowledge  and  for  their  benefit, 
evidence  of  similar  frauds  committed 
on  persons  other  than  the  plaintiff,  by 
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the  Bame  agent,  in  the  same  manner, 
with  the  knowledge,  and  for  the  benefit, 
of  the  defendants  is  admissible  on  be- 
half of  the  plaintiff.  Blake  v.  Albitm, 
etc.  417 

.  Proceedings  by  guardians  of  the  poor 
before  justices  against  a  husband,  to 
compel  him  to  maintain  a  child  which, 
although  born  of  his  wife  in  wedlock, 
he  refuses  to  maintain  on  the  ground 
that  he  is  not  its  father,  are  not  "  pro- 
ceedings instituted  in  consequence  of 
adultery,"  within  the  meaning  of  the 
Evidence  Further  Amendment  Act,* 
1869  (32  A  88  Vict.  c.  66),  s.  3,  so  as  to 
make  his  evidence  admissible  to  prove 
non-access  to  his  wife,  and  thereby  bas- 
tardize the  child.  Ghiardiafts  v.  Tamp- 
kiti^on.  686,  698  noU, 

Bee  Bastahdt,  562  and  note, 
Intejirogatories,  701. 


EXCISE, 

1.  The  defendant,  a  person  licensed  to 
sell  beer  not  to  be  drunk  on  the  prem- 
ises, sold  beer  to  Y.,  who  brought  a 
jug  for  it  and  carried  it  across  the  high- 
way to  the  cottage  of  one  S.,  about 
fourteen  yards  from  the  defendant's 
premises,  and  handed  the  jug  to  S., 
who  was  standing  in  his  own  garden. 
S.,  having  drunk  some  of  the  beer,  re- 
turned the  jug  over  the  wall  to  Y.  and 
others,  who  also  drank  of  it  standing 
on  the  pathway  close  to  the  wall.  The 
jug  was  refilled  two  or  three  times, 
and  the  beer  drunk  in  the  same  way. 
The  defendant  received  the  money  for 
the  beer  on  each  occasion,  and  saw  or 
might  have  seen  what  was  going  on : 

Heldf  that  this^evidence  did  not  jus- 
tify a  conviction  of  the  defendant  under 
35  A  36  Vict  c.  94,  s.  5,  for  permit- 
ting drinking  "  on  Uie  premises  where 
the  beer  was  sold,  or  on  any  highway 
adjoining  or  near  such  premises,  with 
the  privity  or  consent  of  the  seller." 
Baih^.  White.  91 

2.  P.  gave  a  dinner  to  some  friends  at  a 
licensed  house  kept  by  L.  On  the 
breaking  up  of  P.'s  party,  L.  invited 
nine  of  P.'s  guests,  including  the  ap- 
pellant, to  remain  after  the  hour  for 
closing,  to  partake  of  two  bottles  of 


claret  at  his  (L.*8)  expense.  Upon  an 
information  charging  these  nine  per- 
sons with  being  found  on  the  premises 
during  prohibit'Cd  hours,  the  justices, 
though  satisfied  of  the  bona  Jfdts  of 
the  transaction,  convicted  them  under 
a.  25  of  the  Licencing  Act,  1872,  on 
the  ground  that  the  landlord,  on  the 
arrival  of  the  hour  for  cloning,  could 
not  convert  them  into  *•  private  friends," 
for  the  purpose  of  their  consuming  the 
wine  so  supplied  to  them  by  him : 

Held,  that  the  conviction  was  right 
Corbel  v.  Haiffh,  701 


EXECUTION. 
See  Attachment,  440,  442  note. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  The  priority  which  a  judgment  cred- 
itor is  entitled  to  in  the  administration 
of  the  assets  of  a  deceased  person  un- 
der a  decree  in  an  administratirm  suit, 
is  not  affected  by  s.  10  of  the  Judica- 
ture Act  1876,  whether  such  indgment 
be  registered  or  not  Smith  v.  Mor- 
gan,  826,  827  note. 

See  Set-off,  882. 

F. 

FACTOR. 
See  Estoppel,  19,  86  note. 

FEES. 
See  Sheriff,  112,  117  note. 

FENCES. 

1.  A  railway  company  let  surplus  land 
to  a  tenant,  separating  It  from  the  ad- 
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joining  land  not  taken  by  meana  of  an 
open  po8t-and-rail  fence  four  feet  high. 
The  tenant  planted  his  land  with  vege- 
tables. Horses  kept  on  the  adjoining 
land  of  the  defendant,  by  reason  of  the 
insufficiency  of  the  fence  passed  their 
heads  through  and  over  it  and  did 
damage  to  the  tenant's  crops: 

Held,  that,  the  duty  of  fencing  being 
by  8  &  9  Vict.  c.  20,  s.  68,  imposed 
upon  the  railway  company,  the  defend- 
ant was  not  responsible  to  their  tenant 
for  the  trespass  of  his  cattle.  Wife- 
man  V.  Booker,  95 


FIXTURES, 

1.  An  underlease  of  a  nursery  ground 
contained  an  express  covenant  by  the 
underlessee  to  deliver  up  all  iandlord's 
fixtures  thereon  at  the  end  of  the  term  : 
Ueld^  that  a  representation  and  cov- 
enant by  the  gi'antors  of  the  under- 
lease that  the  underlessee  should  be 
at  liberty,  without  hindrance  from  any 
one,  to  remove  trade  fixtures  during 
the  term,  and  that  the  grantors  had 
not  entered  into  covenants  inconsistent 
with  such  right,  could  not  be  implied. 
Porter  v.  Drew,  788 


FORGERY. 

1.  Sect  12  of  the  Crossed  Checks  Act, 
1876(89  <fe  40  Vict  c.  81),  exoner- 
ates a  banker  from  all  liability  to  the 
true  owner  of  a  check  crossed  in 
blank, — ^that  is,  with  the  words  "  and 
company  "  or  an  abbreviation  thereof 
between  two  parallel  transverse  lines, 
or  two  parallel  transverse  lines  simply, 
but  without  the  words  "not  negoti- 
able,"— where  the  banker  has  bonajule, 
in  the  usual  course  of  business,  and 
without  negligence,  received  payment 
of  it  for  a  customer,  notwithstanding 
any  defect  in  the  title  of  the  latter, 
whether  by  reason  of  a  forgery  of  the 
indorsement  or  otherwise.  Malthies- 
8m  V.  London,  etc.  678,  687  note. 


FRAUD. 

1.  Where  an  order  under  8  A  4  Wm.  4, 
.  c.  74,  B.  91,  and  20  <Sc  21  Vict  c.  67, 


8.  1,  for  the  conveyance  of  a  married 
woman's  interest  in  property  #be- 
queathed  to  her  has  been  obtained  bv 
fraud  or  the  suppression  of  facts  which 
ouglit  to  have  been  disclosed  at  the 
time, — the  court  will  set  it  aside :  but 
a  clear  case  must  be  made  out  Matter 
of  Cockerell,  891,  892  note. 

.  Evidence  of  other  similar  transactions 
admissible  by  same  agent,  in  same 
manner,  with  knowledge  and  for  bene- 
fit of  defendants,  admissible.  Blake  v. 
AlbioH.  417 

See  Composition,  607,  611  note. 


FRAUDS,  STATUTE  OF. 
See  Principal  and  Aoknt,  669,  666  note, 

FRAUDULENT  TRANSFERS. 

See  Chattel  Mortgages,  794,  803-,  805 
note,  848. 

FREIGHT. 
See  Admiealtt,  678. 

G-. 

GAS  COMPANY. 

See  Negligence,  664,  667  note. 
Waterworks,  634. 

H. 

HIGHWAYS. 

1.  The  appellant  employed  on  a  highway 
a  traction  engine  drawing  two  wagons 
for  the  carriage  of  materials  and  goods 
used  for  ordinary  purposes  on  his 
estate  (the  engine  being  of  less  weight 
than  was  allowed  by  s.  28  of  the  High- 
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ways  and  liOcomotives  (Amendment) 
Act,  1878,  and  having  its  wheels  con- 
structed in  accordance  with  the  pro- 
visions of  that  section),  and  thereby  did 
damage  to  the  highway  beyond  that 
caused  by  the  ordinary  wear  and  tear : 
Held^  that  this  was  "excessive 
weight"  and  "extraordinary  traffic," 
the  damage  caused  by  which  was  prop- 
erly chargeable  upon  the  appellant  un- 
der a.  23  of  the  act.     Avelartd  v.  Litcas. 

840 


HUSBAND  AND  WIFE. 

1.  The  husband  of  a  marrifed  woman 
must  be  joined  with  her  as  a  defend- 
ant in  an  action  to  charge  wages  and 
earnings  which  are  her  separate  prop- 
erty under  38  A  84  Vict  c.  93  (The 
Married  Women's  Property  Act,  1870). 
Hancock  V.  Labladie,  100,  104  noU, 

2.  A  solicitor  employed  by  a  wife  to  take 
proceedings  against  her  husband  to 
obtain  a  divorce  on  the  ground  of 
cruelty  and  adultery,  may  sue  the  hus- 
band for  "  extra  costs,"  i.e.,  costs  rea- 
sonably incurred  by  him  beyond  the 
costs  taxed  and  allowed  as  between 
party  and  party. 

His  conmion  law  right  to  sue  the 
husband  as  for  "  necessaries  "  supplied 
to  the  wife,  is  not  to  be  limited  to  the 
statutable  rights  and  remedies  for  costs 
given  to  the  wife  under  the  Ibivorce 
Acts.     OUaway  v.  HamiUon.  241, 

249  noU. 

See  Bastardy,  662  and  note. 
Evidence,  586,  593  note. 
Lex  Loci,  695. 
Married  Women. 


INFANTS. 

1.  The  Infants  Relief  Act,  1874  (37  &  38 
Vict  c.  62),  s.  2,  providing  that  **  no 
action  shall  be  brought  whereby  to 
charge  any  person  upon  .  .  .  any  rat- 
ification made  after  full  age  of  any 
promise  or  contract  made  during  in- 
fancy ..."  applies  to  promise  of  mar- 
riage. 


The  defendant,  during  his  infancy, 
promised  to  marry  the  plaintiff,  and, 
after  coming  of  age,  recognized  with- 
out expressly  repeating  the  promise, 
and  eventually  broke  it. 

The  plaintiff  sued  him  for  the  breach, 
and  was  nonsuited : 

Held,  that  the  nonsuit  was  right ;  for, 
assuming  that  tliere  was  a  ratification 
of  the  promise  subsequent  to  his  ma- 
jority, the  right  of  action  upon  such 
ratification  was  taken  away  by  the 
above  section,  and  there  was  no  evi- 
dence of  any  fresh  promise  made  after 
the  defendant  came  of  age.  Cozhead 
v.  MidlU.  2S5 

2.  The  defendant  during  his  infancy  made 
an  offer  of  marriage  to  the  plaintiff, 
which  she  accepted  subject  to  the  ap- 
proval of  his  parents.  He  afterwards 
gave  her  an  engaged  ring,  which  she 
wore  ;  and  two  days  before  he  attained 
his  majority  he  went  into  the  country 
to  visit  his  father,  and  on  his  return 
(the  day  after  he  came  of  asre)  he  saw 
the  plaintiff  and  told  her  that  he  had 
explained  all  to  his  father,  and  that 
he  assented  to  the  engagement, — add- 
ing, "  Now  I  may  and  will  marry  you 
as  soon  as  I  can :" 

Held,  that  it  was  properly  left  to  the 
jury  to  say  whether  this  was  a  fresh 
absolute  promise  to  marry,  or  merely 
a  ratification  of  the  original  promi:»3 
made  during  infancy,  so  as  to  be 
avoided  by  the  operation  of  the  Infants 
Relief  Act,  37  <t  88  Vict,  c  62.  s.  2. 
NorihcoU  V.  Doughty.        612,  617  noU, 


INJUNCTION. 

1.  The  court  has  power  to  issue  an  in- 
junction to  restrain  a  defendant  from 
publishing  of  the  plaintiff,  to  tlie  in- 
jury of  his  trade,  matter  which  a  jury 
have  found  to  be  libellous. 

2.  Semhle,  that  this  power  may  be  exer- 
cised by  the  judge  who  tries  the  cause. 
Saxby  v.  Ea»terbrook.        209,  218  noU 

See  Landlord  and  Tknast,  595. 
Stay,  828. 


INNOCENT  PERSON. 
See  EsTOPPXL,  19,  36  note. 
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INSURANCE,  MARINE. 

1.  Where  the  assured  receives  full  and 
reliable  infurmatiun  that  the  subject 
niiftter  of  the  insurance  is  in  imminent 
danger  of  becomint^  a  total  loss,  he  is 
bound,  in  order  to  enable  him  to  re- 
cover as  for  a  constructive  total  loss, 
immediately  to  give  notice  of  abandon- 
ment to  the  underwriter,  and  his  omis- 
sion to  do  so  will  not  be  excused 
because  afterwards  the  subject-matter 
of  the  insurance  is  justifiably  sold. 
JCalietibach  v.  McKetuie.  HIO 

2.  The  defendants,  a  fire  insurance  cor- 
poration, agreed  to  reinsure  the  plain- 
tiffs, a  marine  insurance  company, 
against  loss  by  fire  up  to  £1,000  by 
any  one  vessel  upon  all  coal -laden  ships 
insured  by  the  plaintiffs  at  and  from 
certain  ports  to  others.  A  policy  was 
accordingly  subscribed  by  the  defend- 
ants, whereby  in  consideration  of  £250 
they  undertook  to  reinsure  the  plain- 
tifl's  against  loss  or  damage  by  fire  to 
the  extent  of  £50,000  by  the  ships  as 
might  be  declare;^  at  and  from  certain 
ports  to  othei-s;  the  policy  to  be  subject 
to  the  same  clauses  and  conditions  (as 
far  as  they  related  to  fire  risk  only)  as 
the  original  policy  or  policies,  and 
would  pay  as  might  be  paid  thereon. 
The  policy  provided  that  the  arrange- 
ment was  to  be  in  force  for  a  year,  and 
include  only  coal-laden  vessels,  and  the 
policy  was  to  be  supplemented  by 
further  policies  on  like  terms  should 
the  amount  of  it  not  prove  sufficient 
for  the  year's  transactions.  This  and 
a  second  policy  being  exhausted  by 
declarations  of  risk  made  under  them, 
a  third  policy  was  applied  for  by  the 
plaintifis  and  issued  to  them;  A  risk, 
incurred  prior  to  the  dat^e  of  the  second 
policy,  was  not  included  in  those  decla- 
rations and  was  followed  by  a  loss  of 
cargo  from  fire  known  to  the  plaintiffs 
when  the  third  policy  issued,  but, 
through  mere  neglect  on  the  part  of 
their  manager,  was  not  declared  until 
afterwards.  Taken  in  chronological 
order,  this  risk  came  under  the  third 
policy,  if  any. 

In  an  action  to  recover  for  the  loss, 
the  court,  empowered  to  decide  all 
questions  in  the  case : 

Held,  that  although  the  defendants 
had  reinsured  against  fire  only,  their 
agreement  was  in  respect  of  a  marine 
risk  and  subject  to  the  usage  of  un- 

30  Eng.  Rep,  109 


derwriters  stated  in  Stephemt  v.  Aus- 
iralatdnn  lunuratu^e  Co.  (Law  Rep.,  8 
C.  P.,  18),  and  that,  therefore,  the  poli- 
cies attached  to  the  goods  in  order  of 
shipment,  and  the  declarations  must 
be  rectified  to  make  them  correspond 
with  it,  and  this  might  he  done  even 
after  loss ;  that  the  ueglijrence  of  the 
plaintiffs*  manager  did  not  deprive  them 
of  their  right  to  do  it,  nnd  consequently 
that  they  were  entitled  to  recover. 
Imperial,  etc.,  v.  Fire,  etc.  4(58 

8.  The  plaintiff  agfreed  with  one  W.  for 
a  sum  of  £10,000  t(»  transport  the  obe- 
lisk known  as  "Cleopatra's  Needle** 
from  Alexandria  to  London,  and  there 
to  erect  it  upon  some  public  site  to  be 
afterwards  selected.  He  accordingly 
placed  it  in  an  iron  case  which  he 
named  The  Cleopatra,  shaped  somewhat 
like  a  ship,  with  a  small  deck  and  a 
mast  and  steering  apparatus,  and  en- 
gaged a  steam  vessel  called  the  Olga 
to  tow  it  to  England.  To  cover  the 
expenses  (about  £4,000)  incurred  by 
him  in  getting  the  obelisk  afioat,  and 
the  cost  and  risk  of  the  voyage  to  Eng- 
land, the  plaintiff  caused  two  policies 
to  be  effected  with  tlie  respective  de- 
fendants "  upon  the  goods  and  mer- 
chandises in  the  good  ship  or  vessel 
called  The  Cleopatra  iron  vessel  con- 
taining the  obelisk  ....  valued  at 
£4,000  ....  against  the  risk  of  total 
loss  only ;"  the  risks  insured  against 
being  the  ordinary  sea  risks,  and  the 
suing  and  laboring  clause  being  in  the 
ordinary  form. 

In  the  course  of  the  voyage  The 
Cleopatra  got  adrift  in  a  atorm  in  the 
Bay  of  Biscay,  and  the  Olga  after  some 
ineffectual  attempts  to  recover  her  pro- 
ceeded to  England  without  her.  The 
Cleopatra  was  ultimately  picked  up  by 
another  steamer  and  carried  into  Ferrol, 
where  the  salvors  detained  her  under 
a  claim  for  salvage.  A  suit  was  after< 
wards  instituted  .by  the  salvors  in  the 
Admiralty  Court,  London,  in  which 
•  they  claimed  £25,000  for  salvage  ser- 
vices. The  court  awarded  them  £2,000 
and  costs. 

In  actions  upon  the  policies  : 

i/f/rf.— 1.  That  the  plaintiff,  being 
the  owner  of  The  Cleopatra,  and  having 
possessi(m  of  the  obelisk,  and  ({Kissibl}') 
a  lien  upon  it  for  his  expenditure,  had 
a  sufilicient  insurable  interest,  at  least 
to  the  extent  of  his  outlay : 

2.  That  the  true  effept  of  both  poll- 
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cies  was,  an  insurance,  not  on  "cargo" 
or  "  freight "  only,  but  on  the  vessel 
and  her  cargo : 

d.  That,  under  the  suing  and  labor- 
.  ing  clause,  the  assured  was  entitled  to 
recover  the  £2,000  awarded  to  the 
salvors,  but  not  the  costs  of  the  pro- 
ct^ediugs  in  the  Admiralty  Court,  nor 
the  expenses  incurred  by  him  in  refit- 
ting The  Cleopatra  at  Ferrol  and  towing 
her  to  London.  Dixon  w.Wfiitworih.  600 


INTERPLEADER, 

1.  8.  was  the  agent  of  L.,  a  wine  mer- 
chant in  Spain,  and  was  induced  by  the 
fraudulent  representations  of  three  per- 
sons acting  in  collusion  to  enter  into 
separate  contracts  with  them  for  the 
sale  of  wine.  S.  transmitted  the  orders 
for  the  wine  to  L.,  who  tfhip]>ed  the 
wines,  and  sent  the  bills  of  lading  to 
8. :  the  bills  of  lading  were  handed  by 
S.  to  the  three  persons  respectively  on 
account  of  the  contracts  entered  into 
with  them.  The  wine  so  obtained  was 
deposited  with  the  defendants,  a  dock 
company,  who  issued  warrants  for  the 
same:  some  of  the  wine  therein  men- 
tioned was  made  deliverable  to  the 
order  of  one  of  the  three  persons,  and 
the  rest  to  the  order  of  another  of  them. 
The  warrants  were  then  pledged  with 
the  plaintiffs  to  secure  advances.  L. 
afterwards  served  notice  upon  the  de- 
fendants not  to  part  with  the  wine  : 
thereupon  the  defendants  refused  trt 
give  up  the  wine  when  it  was  demanded 
of  them  by  the  plaintiffs,  who  com- 
menced actions  claiming  damages  in 
addition  to  the  value  of  the  wines: 

held,  reversing  the  decision  of  the 
High  Court  of  Justice,  that  the  de- 
fendants were  entitled  to  an  inter- 
pleader oi*der  under  1  A  2  Wm.  4,  c.  68, 
8.  1,  and  the  Common  Law  Procedure 
Act,  1860,  S.  12,  for  the  right  to  the 
wine  might  be  determined  as  between 
the  plaintiffs  and  L.,  and  the  actions 
might  be  stayed  as  to  that,  and  might 
be  continued  as  to  the  claims  for  dam- 
ages, and  by  issuing  the  dock  warrants 
the  defendants  had  not  debarred  them- 
selves from  obtaining  relief  under  those 
statutes. 

2.  Held,  also,  that  as  the  wine  had  been 
obuined  by  fraud  frc»m  S.,  the  agent 
of  L.,  with  a  power  to  sell,  the  properly 


in  it  passed  to  the  three  persons,  who 
before  the  fraudulent  contract  was  an- 
nulled could  confer  a  title  upon  tiie 
plaintiffs,  and  that  L  must  be  barlred 
upon  the  plaintiffs  undertaking  to  ac- 
count to  him  for  the  value  of  the  w>ine 
after  deducting  their  advances.  AUen- 
boroitgh  v.  St  Kfithariiies,  etc,  295, 

Reverting  236 


INTERROGATORIES. 

1.  The  plaintiffs  claimed  £1.782  10«..  the 
price  of  three  horses  alleged  to  have 
Deen  sold  by  them  to  the  defen<1ant. 
By  his  statement  of  defence  the  defend- 
ant denied  that  the  horses  were  sold  to 
him,  and  further  alleged  that  the  prices 
charged  were  excessive,  and  that  tiie 
horses  were  ordered  by  his  wife  with- 
out any  authority  to  pledge  his  credit 
for  them.  Reply,  that  the  horses  were 
necessaries  suitable  to  the  estate  and 
degree  of  the  wife. 

The  following  interrogatories  were 
administered  to  the  plaintiffs : 

1.  State  the  date  ^hen  yon  purchased 
each  of  the  horaes  alleged  by  you  to 
have  been  sold  to  the  defendant  on,  Ac 

2.  State,  if  you  did  in  fact  purchase 
each  or  any  of  the  said  horses,  and 
were  in  fact  the  owner  of  the  same, 
when,  as  you  allege,  you  sold  them  to 
the  defendant 

S.  Give  the  exact  amount  you  paid 
or  had  contracted  to  pay  for  each  of 
the  said  horses. 

4.  If  you  were  not  the  owners  of  the 
said  horses  or  any  of  them  at  the  date 
when,  as  you  allege,  you  sold  them  to 
the  defendant,  state  specifically  and  in 
detail  how  and  under  what  circum- 
stances you  had  each  and  every  of  the 
said  horses  in  your  custody,  possession, 
or  control. 

5.  State  specifically  and  in  detail  the 
date  or  dates  upon  which  3'ou  received 
the  said  horses  into  your  control 

Hdd,  that  the  1st  and  8d  interrogato- 
ries were  relevant  and  material  to  the 
issues,  and  ought  to  be  answered  ;  but 
that  the  2d.  4th  and  6th  were  inadmis- 
sible.     Sheward  v.  LotudaU.  701 


INTOXICATION. 
See  ExciBx,  91. 
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JOINT  DEBTORS. 
See  Meroer,  250,  266  note. 

JUDGMENTS. 

See  Executors  and  Administrators,  826, 
827  note. 
Merger,  260,  256  note 

JURISDICTION. 

1.  The  South  Eastern  Railway  Company 
have  a  station  in  Cannbn  Street,  City, 
where  a  considerable  portion  of  their 
business  is  transacted.  Their  principal 
station,  where  the  meetings  of  the  di- 
rectors are  held  and  the  general  and 
substantial  business  of  the  company  is 
conducted,  is  without  the  city : 

Held,  that  the  company  do  not  "  carry 
on  business  "  within  the  iurisdiction  of 
the  Mayor's  Court,  within  the  mean- 
ing of  8.  12  of  the  Mayor's  Court  Ex- 
tension Act,  1857.  Le  TaiUeur  v. 
South  Eastern,  etc,  18 

2.  Under  ss.  89  and  90  of  the  Judicature 
Act,  1873,  an  inferior  court  has  juris- 
diction to  entertain  a  claim  set  up  by 
way  of  counter-claim,  although  it  is  in 
respect  of  matters  which  arose  beyond 
its  local  iurisdiction ;  but  the  power 
to  grant  relief  in  respect  of  such  coun- 
ter-claim is  limited  to  the  same  amount 
which  the  plaintiff  has  claimed  in  the 
action,     Bavu  v.  Fla^staf,  etc.         125 

See  Service,  417. 


LANDLORD  AND  TENANT. 

1 .  Prima  facie  the  landlord  is  the  person 
liable  to  the  outgoing  tenant,  at  the  ex- 
piration of  his  tenancy,  for  the  seeds, 
tillages.  <Jkc.,  properly  bestowed  by  him 
upon  a  farm. 


2.  Although,  therefore,  the  ordinary  prac- 
tice (to  avoid  circuity)  is,  for  the  incom- 
ing tenant  to  pay  the  outgoing  tenant 
for  the  seeds,  tillages,  <&c.,  upon  a  val- 
uation made 'between  them;  yet  an 
alleged  custom  or  usage  that  the  out- 
going tenant  shall  look  to  the  incoming 
tenant  for  payment,  to  the  exclusion  of 
the  landlord's  liability,  cannot  be  sup- 
ported.    Bradbum  v.  J^'olei^.  65 

8.  A  six  months'  notice  to  determine  a 
yearly  tenancy  conmiencing  on  one  of 
the  ordinary  Feast-days,  means  a  *'  cus- 
tomarj'  six  months,*'  that  is,  from  one 
of  the  usual  quarter-days  to  the  quarter- 
day  next  but  one  following,  though 
such  six  months  should  exceed  or  fall 
short  of  the  number  of  days  which  con- 
stitute half  a  year.     Consequently,   a 

*  notice  served  on  the  26th  of  March,  to 
quit  on  the  29th  of  September  then 
next,  is  not  a  valid  notice.  Morgan  v. 
Davi^,  161 


4.  A  yearly  tenancy  which  by  express 
agreement  of  the  parties  is  determina- 
ble on  six  months'  notice  to  Quit  is  not 
within  the  Agricultural  Holaings  Act, 
1875  (88  A  89  Vict.  c.  92),  6.J>\,  which 
provides  that  *' Where  a  half  yeai-'s 
notice,  expiring  with  the  year  of  ten- 
anc3^  is  by  law  necessary  and  suffi- 
cient for  determination  of  a  tenancy 
from  year  to  year,  a  year's  notice  so  ex 
piling  shall  by  virtue  of  this  act  b« 
necessary  and  sufficient  for  the  same.** 
WHkiriaon  v.  Calvert.  229 


6.  Under  a  demise  of  premises  for  twenty- 
one  years,  the  lessee  covenanted  to  pay 
the  rent  reserved  "  without  any  deduc- 
tion or  abatement  except  land  tax  and 
landlord's  property  tax,"  and  further 
"  to  pay  and  discharge  all  and  all  man- 
ner of  taxes,  rates,  charges,  assessments, 
and  impositions  whatever  (except  aa 
aforesaid)  then  or  at  any  time  or  times 
during  the  term  to  be  charged,  assessed, 
or  imposed  on  the  premises  thereby 
demised,  or  in  respect  thereof  or  of  the 
said  rent  as  aforesaid,  by  authority  of 
Parliament  or  otherwise  howsoever." 
During  the  term  the  lessor  received 
from  the  sanitary  authority  a  notice, 
pursuant  to  the  Public  Health  Act, 
1875  (88  A  89  Vict.  c.  55),  s.  94,  to 
abate  a  nuisance  iniurious  to  health 
arising  from  the  bad  condition  of  the 
drains  upon  the  premiseg,  aq^  in  order 
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to  prevcDt  proceedings  against  him,  ex- 
ecuted the  required  worKs : 

Held^ — upon  the  authority  of  T^d*- 
wellY.  \Vhiiicorfh{LAW  Rep.,  2  C.  P., 
826), — that,  the  payment  having  been 
made  by  the  lessor,  not  for  a  **  rate, 
charge,  assessment,  or  imposition  as- 
sessed or  imposed  on  the  demised  prem- 
ises or  in  respect  thereof,**  but  in 
performance  of  a  duty  imposed  upon 
him  by  the  act  of  Parliament,  he  was 
not  entitled  to  call  upon  the  lessee  un- 
der his  covenant  to  repay  the  amount. 
Rawlings  y.  BHggs.  281,  23fi  note. 

6.  An  injunction,  to  restrain  a  landlord 
from  exercising  the  legal  right  of  dis- 
tress, will  be  granted  only  •*  upon  such 
terms  and  conditions  as  the  court  shall 
think  just,"  under  the  Supreme  Court 
of  Judicature  Act,  IS'TS  (36  <&  37  Vict 
c.  66),  8.  25,  subs.  8. 

*l.  The  terms  and  conditions  which  the 
court  thought  just  and  imposed  on  ten- 
ants, who  sought  to  restrain  their  land- 
lord from  distraining  for  certain  rent 
until  the  determination  of  an  action 
brought  by  them  against  him  to  try  his 
right  to  the  rent,  were  that  an  injunc- 
tion should  be  granted  for  a  fortnight, 
and  continued  only  if  the  rent  was  in 
the  meantime  paid  into  court.  Shaw  v. 
Earl  of  Jertey.  696 

See  Damages,  487. 
Distress,  19. 
Fixtures,  783. 
Taxes,  696. 


LEASE. 
See  Damages,  487. 


LEGACY. 

I,  Testator  bequeathed  to  his  niece  L.  B. 
*'  tlie  mortgage  of  £200  which  he  had 
secured  to  him  on  a  mortgage  of  prem- 
ift^s  (describing  them)  belonging  to 
^V.  IL"  After  the  making  of  the  will 
ftiid  before  the  testator's  death,  the 
niortinige  debt  due  to  him  from  W.  H. 
hud  bct'n  paid  off: 

Httd,  that  the  specific  bequest  to  L. 
B.  was  adeemed,  and  that  the  fact  of 


the  testator  having  placed  the  £200  to 
a  separate  account  at  his  banker's,  and 
put  the  pass-book  in  which  that  sum 
was  credite<i  to  him  in  her  hands  njade 
no  difference.     Matter  of  Bridle,      579 


LETTERS. 
See  Agreements,  833,  839  note, 

LEVY. 
See  Attachment,  440,  442  note 

LEX  LOCL 

1.  By  the  law  of  Jersey  a  husband  is 
liable  for  the  ante- nuptial  debts  of  his 
wife,  and  the  Married  Women's  Prop- 
erty Act,  1870,  Amendment  Act,  1874 
(37  A  88  Vict  c.  60),  does  not  apply  to 
Jersey : 

Held^  notwithstanding,  that  an  Eng- 
lishman married  in  England,  after  the 
passing  of  the  act,  to  a  woman  who 
has  contracted  debts  while  a  feme  ioU 
in  Jersey,  is  liable,  in  an  action  brought 
against  them  in  England  for  those 
debts,  to  the  extent  only  of  the  assets 
derived  from  his  wife  and  specified  in 
8.  5  of  the  act.     Greuchey  v.  WUls,   695 


LIBEL. 

See  Defamation. 
Pleadings,  435. 


LICENSE. 
See  Excise,  701. 

LIGHT. 
See  Easement,  474. 
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LIMITATIONS,  STATUTE  OF. 

1.  In  May,  IS74,  the  defendant,  in  answer 
to  a  demand  of  a  debt  incurred  by  him 
in  1865,  wrote  to  tiie  plaintiffs  as  fol- 
lows,— "  Believe  nie  that  1  never  lose 
out  of  sight  my  oblii;ations  towards 
you,  and  that  1  shall  be  glad,  as  soon 
as  my  position  becomes  somewhat  bet- 
ter, to  begin  again  >ind  continue  with 
my  instalments.**  It  was  admitted  that 
in  one  year  since  1874  the  defendant's 
income  had  been  £14  more  than  it  was 
and  since  had  been  : 

HeUl,  that,  assuming  the  letter  to 
amount  to  suc^h  an  acknowledgment  as 
to  warrant  the  inference  of  a  promise 
to  pay,  it  was  a  Conditional  promise 
only,  and  there  was  no  affirmative 
proof  of  the  substantial  fulfilment  of 
the  condition.  Aleyerhoff  v.  Froehlick, 
200,  206  noU. 

2.  In  May,  1874,  the  defendant,  in  answer 
to  a  demand  of  a  debt  incurred  by  him, 
wrot«  to  the  plaintiffs  as  follows :  "  I 
shall  be  glad,  as  soon  as  my  position 
becomes  somewhat  better,  to  begin 
again  and  continue  with  my  instal- 
ments." In  September,  1876,  he  again 
wrote :  **  Since  the  present  year  I  find 
myself  in  a  more  hopeful  sphere,  which, 
as  soon  as  the  general  commercial  crisis 
gives  way,  will  render  to  me  more  than 
necessary  for  living.**  At  the  trial  the 
defendant  admitted  that  in  one  year 
since  1874  his  income  was  greater  by 
£14  than  it  had  been  in  that  year;  but 
no  proof  was  adduced  that  the  "general 
commercial  crisis'*  alluded  to  in  the 
defendant's  letter  of  September,  1876, 
had  given  way : 

Held,  afiHrmmg  the  judgment  of  Den- 
man,  J.,  that  if  the  defendant's  letters 
constituted  such  acknowledgments  as 
to  warrant  the  inference  of  promises 
to  pay,  they  were  conditional  promises 
only,  and  there  was  no  proof  of  the 
substantial  fulfilment  of  the  conditions. 
Meyherlwff  v.  Froehlick  4 1 8 


LIQUORS. 
See  Excise,  91. 

M. 

MALICIOUS  PROSECUTION. 
See  Pleadings,  486. 


MARRIED  WOMEN. 

1.  A.,  a  butcher  (not  within  the  city  of 
London),  in  consequence  of  confirmed 
intemperance,  became  incapable  of  con- 
tinuing his  business,  and  was  removed 
to  the  workhouse  infirmary  suffering 
from  delirium  tremens.  On  his  re- 
moval, a  friend  at  various  times  lent 
his  wife  sums  of  money  to  enable  her  to 
purchase  meat  wherewith  to  carry  on 
the  business  for  the  support  of  her 
family.  She  continued  to  do  so  for 
several  months,  her  husband  on  his  re- 
turn from  the  infirmary  never  in  any 
way  interfering,  but  residing  for  part 
of  the  time  in  an  upper  room  of  the 
house.  Meat  which  had  been  so  pur- 
chased by  the  wife  was  seized  in  exe- 
cution for  a  debt  of  the  husband ;  and 
upon  an  interpleader  summons  the 
county  court  judge  came  to  the  con- 
clusion,— whether  as  matter  of  law  or 
of  fact  did  not  appear, — that  the  case 
was  not  within  the  Married  Woman's 
Property  Act,  1870.  Upon  appeal  to 
a  divisional  court,  it  being  agreed  that 
the  court  should  draw  inferences  from 
the  facts  stated  by  the  judge : 

Heid,  that  the  case  disclosed  such  a 
separate  trading  by  the  wife  as  to 
warrant  them  in  nolding  that  the  goods 
seized  were  the  property  of  tlie  wife. 
Lavell  V.  Newton.  869 

See  Fraud,  891,  392  note. 

Husband  and  Wifi;,  100,  104  note. 


MASTER  AND  SERVANT. 

1.  The  defendants  were  brewers,  having 
upon  the  river  T.  a  wharf,  where  coals 
were  discharged  to  bo  used  in  their 
business.  The  plaintiff  was  hired  by 
A.,  to  assist  in  unloading  a  barge 'at 
the  wharf  of  the  defendants.  The  plain- 
tiff and  A.,  with  other  men,  formed  a 
gang,  the  members  of  which  were  paid 
by  the  defendants,  at  the  rate  of  Is.  9d. 
for  every  ton  of  coals  discharged ;  one 
of  the  men  was  to  receive  from  the  de- 
fendants the  money  due  for  unloading 
the  barge  and  to  distribute  payment* 
amongst  them;  the  defendants  alone 
had  power  to  dismiss  the  plaintiff. 
Whilst  the  plaintiff  was  engaged  in  un- 
loading the  barge,  a  servant  of  the 
defendants',  who  was  engaged  in  mov- 
ing some  barreb,  Diligently  let  one 
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of  them  slip  upon  an  upraised  flap, 
which  fell  and  caused  the  plaintiff  in- 
jury. The  plaintiff  had  frequently  been 
nt  the  spot  when  the  barrels  were  being 
moved : 

Held,  that  the  defendants  were  not 
liable  to  comp'^n^ate  tlie  plaintiff  for 
the  injury  sustained  by  him;  for  A. 
held  the  position  of  a  foreman  and  not 
of  a  contractor,  and  the  plaintiff  was 
servant  to  the  defendants,  and  he  was 
engaged  in  a  common  employment 
with  tlie  servant,  by  whose  negligence 
the  injury  happened,  and  there  was  no 
concealed  danger.  Charleit  v.  Tatff&r. 
331,  337  note. 

2.  Claim  alleged  that  the  servant  of  the 
plaintiff  took  a  ticket  and  travelled  by 
the  L.  T.  <fe  S.  Railway ;  that  the  de- 
fendants, the  Great  Easterly  Railway 
Company,  supplied  the  engines,  drivers 
and  firemen  for  working  the  traffic  of 
the  L.  T.  <fe  S.  Railway,  and  also  the 
signalmen  for  working  the  said  traffic 
at  the  S.  Junction  ;  tliat  the  L.  T.  A  S. 
train  in  which  the  servant  travelled 
came  into  collision  with  a  train  of  the 
defendant  company  at  the  junction, 
through  the  negligence  of  the  defend- 
ants' signalman  tliere  ;  that  the  servant 
was  hurt,  whereby  the  plaintiff  lost  his 
services  and  was  damnified.  On  de- 
murrer : 

Heid,  that  the  action  was  against  in 

dependent  wrongdoers,  not  parties  to 

'  the  contract  of  carriage,  for  a  pure  tort, 

and    could    therefore    be    maintained. 

Berrinffer  v.  Great  JSatiem,  tie,         466 


MERGER. 

1.  Before  the  coming  into  operation  of 
Che  Judicature  Acts.  1S73,  1876,  at 
commoA  law  a  judgment  recovered 
against  one  joint  contractor  was  a  bar 
to  a  subsequent  action  against  any 
other  joint  contractor;  and  in  equity, 
although  u^ion  the  death  of  a  partner 
hi;^  estate  might  become  subject  to  a 
several  liability,  yet  during  the  life- 
time of  the  partners  the  legal  eflfect  and 
incidents  of  a  contract  entered  into  by 
the  partnership  remained  unaltered; 
and  therefore  since  the  coming  into 
oi^eration  of  the  Judicature  Acts,  1873. 
1875,  a  contraet4^,  who  has  obUuned 
judgment    against  one   member'  of  a 


partnership  for  breach  of  a  contract 
entered  into  by  it.  cannot  maintain  ao 
action  in  respect  of  the  same  breach 
against  another  member  of  the  part- 
nership. 

The  defendant  was  intere^tinl  in  a 
contract  made  by  the  plaintiffs  with  the 
firm  of  W.  A,  Co.,  and  as  to  the  con- 
tract was  in  the  position  of  a  dormant 
partner  with  respect  to  that  firm.  The 
plaintifia  obtained  judgments  against 
the  members  of  the  firm  of  W.  A  Co. 
other  than  the  defendant  in  respect  of 
breaches  of  tliat  contract,  and  after  the 
coming  into  operation  of  the  Judica- 
ture Acts,  1573,  1875,  commenced  Uie 
present  action  against  the  defendant 
alone  for  certain  sums  of  money,  which 
were  included  in  the  judgments  obtain- 
ed by  them  against  the  firm  of  W. 
A  Co.: 

Heid,  that  the  cause  of  action  against 
the  defendant  was  merged  in  the  judg- 
ments obtained  against  the  members 
of  the  firm  of  W.  <fc  Co..  and  that  the 
present  action  was  not  maintainable. 
KetuiaU  v.  HamiUon.  250.  256  noU, 


MISTAKE. 

See  Patment,  46,  198. 

Tkleqraph  Company,  1,  9  ^ 


MONEY  HAD  AND  RECEIVED. 
See  Fatmbnt,  46,  198. 

MONEY  PAID. 
See  Patmstt,  46,  198. 

MUNICIPAL  CORPORATIONS. 

.  Under  a  local  act  incorporating  the 
provisions  of  the  Public  Health  Acta, 
1848  and  1858,  by-laws  were  naade,  by 
which  it  was  amongst  other  things 
provided  that  **  every  person  who  sbiil 
intend  to  erect  any  new  building  »haU 
give  a  week's  notice  to  the  town  sui^ 
veyor  of  such  intention,  by  writing  de^ 
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IWered  to  the  surveyor  or  left  at  his 
office,  and  shall  at  the  same  time  leave 
at  the  office  detHil  plans  and  secticms 
of  every  floor  of  such  intended  new 
•  bnilding."  &c  ;  and  a  penalty  not  ex- 
ceedinjr  £s  is  imposed  for  non-corapU- 
ance  with  this  requirement. 

The  appellant,  without  jB:ivin|s:  aach 
ncitice  or  delivering  any  plans,  erected 
certain  structures  which  from  their 
description  could  not  be  intended  for 
residential  purposes,  and  which  were 
found  by  the  justices,  upon  a  case  stated 
under  20  &  21  Vict.  c.  43,  to  have  been 
erected  for  a  temporary  purpose  only, 
and  to  have  been  intended  to  be  pulled 
down  by  the  appellant  when  that  pur- 
pose was  answered; 
.  Hdd,  tfiat  a  conviction  under  the 
above  mentioned  by-laws  could  not  be 
sustained,  inasmuch  as  such  by-laws,  if 
intended  to  apply  to  such  structures, 
were  unre^sonaole  and  bad. 

8.  By  the  local  act  (passed  in  1847)  the 
commissioners  were  empowered  to  make 
by-laws,  which  were  to  be  published  by 
being  printed  and  a  copy  delivered  to 
every  person  applying  for  the  same, 
and  by  painting  or  placing  on  boards 
to  be  hung  up  on  the  front  of  the 
office  of  the  commissioners,  and  also  on 
some  conspicuous  part  of  the  works  or 
locality  to  which  the  same  related. 
Under  the  Public  Health  Acts,  1848 
and  1858,  the  prescribed  mode  of  pub- 
lication of  by-laws  is  by  "  printing  and 
banging  the  same  up  in  the  office  of  the 
local  board:" 

Held^  that  a  publication  in  the  man- 
ner prescribed  by  the  last  mentioned 
acts  was  sufficient.  FUlding  v.  RJiyl 
Improvemet,  etc.  166 

4.  By  s.  Hi  of  38  A  39  Vict,  c.  56,  every 
contract  made  by  an  urban  authority 
whereby  the  value  or  amount  exceeds 
£50  shall  be  in  writing  and  sealed  with 
the  common  seal  of  such  authority. 

The  defendants,  an  urban  authority, 
verbally  directed  their  surveyor  to  em- 
ploy the  plaintiff  to  prepare  plans  for 
offices.  The  plans  were  prepared  by 
the  plaintiff,  and  the  defendants  adver- 
tised for  tenders  for  building  the  offices 
in  accordance  therewith,  but  when 
these  were  sent  in,  it  was  found  that 
the  plaintiff's  plans  were  upon  too  ex- 
pensive a  scale,  and  the  intended  offices 
were  not  erected.    Thei^e  was  no  ratifi- 


cation under  seal  of  the  act  of  the  plain- 
tiff's surveyor  in  procuring  the  plans. 
At  the  triafthe  jury  found  that  offices 
were  necessary  for  the  purposes  of  the 
defendants,  and  the  plaintiff's  plans 
were  necessary  for  the  erection  of  the 
buildings  for  which  they  were  de- 
signed, and  that  the  cost  of  the  plans 
was  £94  : 

Held,  that,  assuming  the  contract 
was  founded  on  an  executed  considera- 
tion, the  plaintiff  could  not  recover,  for 
8.  174  was  imperative,  and  not  direc- 
tory, and  applied  to  every  contract  for 
a  sum  exceeding  £50  entered  into  by 
an  urban  authority. 


6.  Semhlcy  that,  as  the  plaintiff's  plans  did 
not  enable  the  defendants  to  erect  the 
offices  required  by  them,  they  had  not 
derived  such  a  benefit  as  would  entitle 
the  plaintiff  to  sue  upon  an  executed 
consideration.  Hunt  v.  Wimbledon  Lo- 
cal  Board.  400 


N. 


NAVIGABLE  RIVERS. 

1.  The  plaintiff  was  lord  of  a  manor  held 
under  grants  giving  him  the  right  of 
fishery  in  all  the  waters  of  the  manor, 
and.  consequently,  in  a  river  running 
through  it.  Some  manor  land  on  one 
side  of,  and  near  but  not  adjoining,  the 
river,  was  enfranchised  and  became  the 
property  of  the  defendant.  The  river, 
which  then  ran  wholly  within  lands 
belonging  to  the  plaintiff,  afterwards 
wore  away  its  bank,  and  by  gradual 
progress,  not  visible,  but  periodically 
ascertained  during  twelve  years,  ap- 
proached and  eventually  encroached 
upon  the  defendant's  lana,  until  a  strip 
of  it  became  part  of  the  river  bed.  The 
extent  of  the  encroachment  could  be 
defined.  The  defendant  went  upon  the 
strip  and  fished  there : 

Held,  that  an  action  of  trespass  against 
him  for  so  doing  could  be  maintained 
by  the  plaintiff,  who  had  an  exclusive 
right  of  fishery  which  extended  over 
the  whole  bed  of  the  river  notwith- 
standing the  gradual  deviation  of  the 
stream  on  to  the  defendant's  land. 
FosUi'  V.  WHgfU  648,  659  not9. 
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NAVIGATION. 

1.  22  A  28  Vict.  c.  cxxxiii :  An  act  for 
the  Better  Regulation  of  the  Bar^ 
Owners  and  others  connected  with  the 
Navigation  of  the  River  Thames  be- 
tween Teddington  Lock  and  Lower 
Hope's  Point,  by  s.  htvi,  enacts  that  no 
barge  or  other  like  craft  for  the  carry- 
ing of  goods  shall  be  "  worked  or  navi- 
gated" within  the  limits  of  the  act, 
unless  there  be  "in  charge  of  such 
craft"  a  lighterman  licensed  or  appren- 
tice qualified  as  tlierein  mentioned. 

Six  barges  fastened  together  in  pairs 
were  towed  by  a  steam-tug  on  the  river 
within  the  limits  of  the  act.  Four  men 
were  in  charge,  but  no  one  was  on 
boaril  either  of  the  two  last  barges: 

Held,  that  the  two  barges  were 
"worked  or  navigated"  in  contraven- 
tion of  the  art,  which  required  a  quali- 
fied person  to  be  on  board  each  barge 
to  manage  it,  in  case  of  separation  or 
accident.     Mmore  v.  Hunter,  58 


NEGLIGENCE. 

1.  The  plaintiff  and  the  defendants  re- 
spectively occupied  adjoining  lands  as 
tenants  under  the  same  landlord.  By 
the  terms  of  their  lease  the  defendants 
were  bound  to  fence  the  land  in  their 
occupation  for  the  benefit  of  the  lessor 
and  his  tenants.  About  twenty  years 
ago  the  predecessors  of  the  defendants 
had  fenced  their  land  with  wire  rope, 
and  the  defendants  allowed  this*  fence 
to  remain,  and  from  time  to  time  par- 
tially repaired  it.  From  long  exposure 
the  strands  of  the  wires  composing  the 
rope  decayed,  and  pieces  of  it  fell  to 
the  ground  and  lay  hidden  in  the  grass 
of  the  adjoining  pasture  occupied  by 
the  plaintiff.  The  plaintiflTs  cow  graz- 
ing there  swallowed  one»bf  these  pieces, 
and  died  in  consequence  : 

Held,  that  the  defendants  were  liable 
to  compensate  the  plaintiff  for  the  loss 
of  the  cow.     Firth  v.  Bowling,  etc,    146 

2.  The  defendants,  who  were  both  the 
highway  and  the  sewer  authorities  of 
West  Derby,  employed  a  contractor  to 
construct  a  pipe-sewer  under  a  highway 
within  their  district  The  contractor 
in  laying  the  pipes  dug  a  trench,  which 


he  afterwards  filled  in  with  earth,  and 
the  roadway  was  apparently  made 
good.  The  work  was  d9ne  under  the 
directions  and  to  the  satisfaction  of  tlie  . 
defendants'  surveyor.  Some  months 
after  it  was  finished,  a  subsidence  of 
the  soil  in  the  trench  took  place  with- 
out any  assignable  cause,  leaving  the 
road  apparently  sound.  The  plaintiffs* 
horse,  in  consequence  of  the  surface 
giving  way,  fell  into  the  trench,  and 
was  injured : 

Held,  that  there  was  evidence  that 
the  work  of  filling  in  the  trench  had 
been  negligently  and  Improperly  done, 
and  that  the  defendants,— either  as  the 
sewer  or  the  highway  authority,  or  aa 
both, — were  responsible. 

3.  The  notice  of  action  (under  11  &  12 
Vict.  c.  68),  8.  189,  stated  that  the 
plaintifls  intended  to  enter  a  plaint 
against  the  defendants  for  the  injury 
and  damaee  *  caused  to  them  througfi 
the  defendants  by  matters  or  things 
done  or  omitted  by  them  and  their  labo- 
rers and  servants,  &c.,to  wit,  that  they 
did,  by  themselves,  their  laborers  and 
servants,  '*  negligently,  carelessly,  and 
improperly  leave  a  certain  portion  of 
the  highway  in  an  insufiicient  and  im- 
proper state  of  repair,  whereby,"  &c.  : 

Held,  that  this  was  a  sufficient  inti- 
mation to  the  defendants  that  they  were 
to  be  charged  with  an  act  of  misfeas- 
ance, and  not  merely  with  a  neglect  of 
duty  to  repair  the  road.  Snith  v.  Wrsl 
Derby,  eU,  271 

4.  The  plaintiff,  who  held  a  mortgage  for 
£4,600  upon  lands  belonging  to  one  F., 
agreed  to  make  him  a  further  advance 
of  £400  upon  having  an  additional 
piece  of  land,  which  F.  had  subse- 
quently acquired,  added  to  the  former 
security.  The  defendant,  who  acted  as 
the  plaintiff's  solicitor  in  the  transac- 
tion, omitted  to  ascertain  (as  the  fact 
was)  that  a  third  person  had  an  equit- 
able charge  to  the  extent  of  £46  upon 
this  additional  piece  of  land ;  in  conse- 
quence of  which  the  plaintiff,  upon  the 
siede  of  the  property,  was  unable  to  con- 
vey without  paying  the  £46 : 

Held,  that  this  was  negligence  for 
which  the  defendant  was  liable;  and 
that,  in  the  absence  of  evidence  to  re- 
duce the  amount,  the  £46  so  paid  was 
the  proper  measure  of  damages.  WhUe- 
man  v.  Hawkins,  375,  381  note. 
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6.  Carrier  liable  for  negligently  stowing 
sugar,  8o  it  was  injured  by  oxide  of 
zinc.     Uayn  v.  CuUi/ortL  483 

6.  The  defendant,  a  gas-fitter,  was  em- 
ployed by  the  plaintiff's  master  to  re- 
pair a  gas-meter  upon  his  premises,  and 
for  the  purpose  of  doing  so  took  away 
the  meter  and  in  lieu  of  it  made  a  tem- 
porary connection  by  means  of  a  flexi- 
ble tube  between  the  inlet  pipe  and 
the  pipe  communicating  with  the  house. 
The  plaintiff  having  gone  in  the  ordi- 
nary performance  of  his  duty  with  a 
light  into  the  cellar  where  the  meter 
had  been,  eas,  which  had  escaped  by 
reason  of  the  insufficiency  of  the  con- 
necting tube,  exploded  and  injured 
him. 

The  jury  found  that  the  work  had 
been  negligeutly  done,  and  that  the 
injury  to  the  plaintiff  proceeded  en- 
tirely from  such  negligence : 

Held,  that  the  defendant  was  liable. 
Farry  v.  Smith.  564,  667  note. 

See  Apmirj^ltt,  260,  267.     . 
Damages,  769. 

Master  and  Servant,  SSI,  887  note. 
Railways,  740,  752  note. 
Telegraph  Company,  1,  9  note. 
Water  and   Watercourses,  81,   87 
note. 


NOTICE. 

See  Insurance,  Marine,  810. 

Landlord  and  Tenant,  151,  229. 
Stockholders,  156. 


NUISANCE. 

See  Easement,  474. 

Water  and  Watercourses,  81,  SI  note. 


o. 

OFFICER. 
See  Reward,  860,  865  note. 

•  ONUS. 
See  Partnership,  4d3,  501  note, 

80  Eng.  Rep.  110 


ORDINANCES. 
See  Municipal  Corporations,  165. 


PARTICULARS,  BILL  OF. 
See  Bill  op  Particulars. 

PARTIES. 
See  Husband  and  Wife,  100,  104  note. 


PARTNERSHIP. 

1.  If  the  name  of  a  partnership  firm  be 
merely  the  name  of  an  individual  part- 
ner, proof  that  he  signed  such  name  to 
a  bill  of  exchange  is  not  enough  to 
make  the  firm  liable  on  the  bill.  To 
establish  the  liability,  the  holder  of  the 
bill  must  further  prove  that  the  signa- 
ture was  put  to  it  by  the  authority  and 
for  the  purposes  of  the  firm.  lork- 
ehiref  etc.  v.  Beataon,         498,  501  note, 

2.  Where  a  signature  is  common  to  an 
individual  and  a  firm  of  which  the  in- 
dividual is  a  member,  a  bona  fide  holder 
for  value,  without  notice  whose  paper 
it  is,  of  a  bill  of  exchange  with  such 
signature  attached,  has  not  an  option 
to  sue  either  the  individual  or  the  firm. 
But  there  is  a  presumption  that  the  bill 
was  given  for  the  firm  and  is  binding 
upon  it,  at  least,  where  the  individual 
carries  on  no  business  separate  from 
the  business  of  the  firm  of  which  he  is 
a  member :  this  presumption,  however, 
may  be  rebutted  by  proof  that  the  bill 
was  signed  not  in  the  name  of  the  part- 
nership but  of  the  individual  for  his  pri- 
vate purposes,  and  is  immaterial  that 
the  bona  fide  holder  took  the  bill  as  the 
bill  of  the  proprietors  of  the  business 
carried  on  by  the  partnership  who- 
ever they  might  be,  and  not  merely  as 
the  bill  of  the  individual. 

B.  (b  M.  carried  on  business  in  part- 
nership. M.  was  a  dormant  partner, 
and  B.  was  the  only  ostensible  partnePi 


874 


INDEX. 


the  business  being  carried  on  in  his 
D^me  alone.'  B.  entered  into  accoinroo- 
dation  transactions  for  his  private  pur- 
poses, and,  without  the  authority  of  M., 
accepted  and  indorsed  bills  of  exchdoge 
in  his  own  name  only.  B.  in  becom- 
ing party  to  these  bills,  did  not  intend 
to  bind  M..  but  he  considered  the  bills 
as  private  transactions  and  sififned  them 
merely  on  his  own  behalf.  The  plain- 
tiffs became  bona  fide  holders  for  value 
of  the  bills  signed  by  B.,  and  took  the 
bills  as  the  bills  of  the  proprietors  of 
the  business  carried  on  by  the  partner- 
ship and  not  merely  as  the  bills  of  B. 
Besides  the  business  of  the  partnership 
B.  was  not  engaged  in  any  {business : 

Held,  affirming  the  judgment  of  the 
Common  Pleas  Division,  that  the  plain 
tiffs  could  not  hold  M.  liable  upon  the 
bills  accepted  and  indorsed  by  B. 
Yorkshire  Banking  Co.  v.  Beatson,  709, 
726  note. 
See  Merger,  260,  256  note. 


PASSENGERS. 
See  Railways,  277,  284  note. 

PAYMENT. 

1.  The  plaintiff  obtained  from  the  defend- 
ants an  advance  of  £15,000  upon  the 
security  of  goods  then  in  transit  to 
Monte  Video  consigned  to  one  S.,  and 
of  six  bills  of  exchange  drawn  by  the 
plaintiff  upon  and  accepted  by  S. 
ajjainst  the  shipments.  Two  of  these 
bills  were  duly  paid:  but,  other  two 
having  been  dishonored,  the  defendants 
(at  Monte  Video)  proposed  to  realize 
the  goods  at  once,  whereupon  the 
plaintiff  handed  them  a  check  for 
£2,500,  accompanied  by  a  letter  re- 
questing them  not  to  sell,  and  author- 
.  izing  them  to  hold  the  £2,600  as  col- 
lateral security  for  S.'s  acceptances,  to 
be  returned  to  the  plaintiff  when  all 
the  bills  should  have  been  paid.  The 
remaining  bills  having  also  been  dis- 
honored by  S.,  the  defendants  took 
proceedings  against  him  at  Monte  Vi- 
deo,  which  resulted  in  a  judicial  ar- 
rangement under  which  the  goods  were 
sold,  and  the  bills  were  ddivered  up 
to  S.  cancelled  without  the  knowledge 


or  consent  of  the  plaintiff.  The  sale  of 
the  goods  did  not  produce  sufficient 
even  with  the  £2,5U0,  to  pay  all  the 
bills. 

In  an  action  b}'  the  plaintiff  against 
the  defendants  to  recover  back  the 
£2,500 : 

Held,  tliat,  notwithstanding  the  effect 
of  the  cancellation  of  the  bills  was  to 
discHar^e  both  the  plaintiff  and  S.  from 
all  liability  on  the  bilU,  and  also  to  de- 
prive the  plaintiff,  as  drawer,  of  all 
remedy  upcm  tliem  against  S.  as  ac- 
ceptor* the  circumstances  under  which 
such  cancellation  took  place  was  not 
equivalent  to  payment  of  the  bills  in 
full ;  and,  consequently,  that  the  plain- 
tiff was  not  entitled  to  call  upon  the 
defendants  to  refund  the  £2,500,  or 
any  part  of  it.  Yffleeias  V.'  Mercantile 
Bank.  46 

2.  The  plaintiff  obtained  from  the  defend- 
ants an  advance  of  £16,000  upon  the 
security  of  goods  then  in  transit  to 
Monte  Video  consigned  to  one  S.,  an^ 
also  of  six*  bills  of  exchange  drawn  by 
the  plaintiff  upon  and  accepted  by  S., 
against  the  shipment!}.  The  plaintiff 
authorized  the  defendants,  on  the  non- 
payment of  the  bills,  to  realize  the 
goods,  and  held  himself  responsible  for 
any  deficiency.  Two  of  these  bills  were 
duly  paid ;  but  other  two  having  been 

.  dishonored,  the  defendants  (at  Monte 
Video)  proposed  to  realize  the  goods  at 
once,  whereupon  the  plaintiff  gave  them 
a  check  for  £2,500  accompanied  by  a 
letter  requesting  them  not  to  sell,  and 
authorizing  them  to  hold  the  £2,600  as 
collateral  security  for  S.*s  acceptance 
to  be  returned  to  the  plaintiff  when  all 
the  bills  should  have  been  paid.  The 
remaining  bills  having  also  been  dis- 
honored by  S.,  the  defendants  took  pro- 
ceedings against  him  at  Monte  Video, 
which  resulted  in  a  judicial  arrange- 
ment under  which  ihe  goods  were  sold 
and  the  bills  were  delivered  up  to  S. 
cancelled,  without  the  knowledge  or 
consent  of  the  plaintiff.  The  sale  of 
the  goods  did  not  produce  sufficient, 
even  with  the  £2,600,  to  pay  all  the 
bills.  In  an  action  by  the*  plaintiff 
against  the  defendants  to  recover  back 
the  £2,600 : 

Held,  affirming  the  judgment  of  Uie 
Common  Pleas  Division,  that  the  plain- 
tiff was  the  principal  in  the  tran.<ac- 
tion.  and  as  the  bills  had  been  dishon 
ored  and  there  was  a  deficiency  after 


INDEX. 


875 


realizing^  the  goods,  it  was  immaterial 
that  S.  had  been  discharged  from  lia- 
bility upon  the  bills,  and  the  defend- 
ants were  not  bound  to  refund  the 
£2,600.      Yglegias  v.  MeixarUUe  Batik. 

198 


PENALTY. 
See  Corporations,  237. 


PERFORMANCE. 

.  The  plaintiffs  contracted  to  sell  to  the 
defendants  twenty-five  tons  (more  or 
less)  Penanc  pepper,  October  '^'*^lor 
November  sTiipmont,  name  of  vessel  or 
vessels,  marks  and  particulars  to  be  de- 
clared within  sixty  days  from  date  of 
bill  of  lading. 

Within  the  stipulated  time  the 
plaintiffs  declared  twenty-five  tons  by 
a  vessel  called  the  B.,  only  twenty  tons 
of  which  complied  with  the  terras  of 
the  contract  as  to  shipment,  and  made 
no  furtlier  declaration.  The  defendants 
declined  to  accept  any  portion  of  tlie 
pepper : 

Held  (by  Cotton  and  Thesij^er.  L.JJ., 
Brett,  L.J.,  dissenting),  that  the  con- 
tract was  entire,  and  that  the  defend- 
ants were  not  bound  to  accept  the 
twenty  tons,  but  were  entitled  to  insist 
upon  the  delivery  of  twenty -five  tons 

'according  to  the  contract.     Renter  v. 
Sola,  518,  686  no^«. 

See  Reward,  860,  866  iu>/«. 
Title.  360. 


PLEADINGS. 

.  A  claim  alleged  that  the  defendant 
wrote  and  sent  to  a  chief  constable  let- 
ters charging  the  plaintiff  with  a  mur- 
der, and  required  his  arrest :  also,  that 
the  defendant  sent  to  a  superintendent 
of  police  charging  the  plaintiff  vdth  the 
murder,  and  required  his  arrest ;  and 
that  the  superintendent,  in  consequence, 
endeavored  to  arrest  the  plaintiff  on 
several  occasions,  but  was  unable  to 
meet  with  him ;  that  the  defendant  had 
no  reasonable  or  probable  cause  for 


making  the  charge,  and  the  same  was 
false,  and  made  maliciously  and  with 
intent  to  injure  the  plaintiff,  whose 
credit  and  reputation  were  tliereby  in- 
jured. 

On  demurrer: 

Htld^  that  the  claim  was  bad;  ^be- 
cause, if  it  was  for  libel  or  slander,  the 
defamatory  words  were  not  set  out, 
as,  even  in  pleading  under  the  Judi- 
cature Act,  they  ought  to  be;  if  for 
malicious  prosecution,  none  had  been 
instituted  before  a  judicial  ofiicer.  Har- 
ria  V.  Warre,  485 


PLEDGE. 
See  Payment,  46. 

PRESUMPTION. 
See  Partmkrship,  498,  601  note. 

PRINCIPAL  AND  AGENT. 

1.  The  defendant,  an  estate  a^nt,  con- 
tracted to  sell  land  to  the  plaintiff,  who 
paid  a  deposit.  The  defendant  signed 
a  receipt  in  his  own  name  for  the  de- 
posit, and  the  plaintiff  signed  an  agree- 
ment containing  the  terms  of  the 
purchase.  The  owner  of  the  land  re- 
fused to  complete  the  purchase,  and 
the  plaintiff  sued  the  defendant  for 
damages  for  breach  of  the  contract  to 
sell.  At  the  trial  the  jury  found  that 
the  defendant  sold  as  principal: 

Held,  that  the  defendant  was  person- 
ally liable,  and  that  the  agreement  and 
receipt  taken  together  formed  a  suffi- 
cient contract  to  satisfy  the  Statute  of 
Frauds,  s.  4.    Lofug  v.  Millar,  669, 

665  note. 

2.  By  the  certified  rules  of  an  unincorpo- 
rated building  societ}'  the  directors 
might  borrow  money  not  exceeding  a 
prescribed  amount.  Loans  were  made 
to  the  society  through  its  secretary 
who  was  also  acting  treasurer ;  the 
usual  course  of  business  was  that  he 
delivered  to  the  lenders  a  receipt  and 
undertaking  on  behalf  of  the  directors 
to  give  promissory  notes  signed  by  the 
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directors,  and  subsequently  exchanged 
such  notes  for  the  receipt  and  under- 
taking. After  a  total  amount  had  been 
borrowed  exceeding  that  limited  by 
the  rules,  the  plaintiffs  paid  a  sum  to 
the  secretary  as  a  loan  to  the  society, 
apd  received  from  him  the  usual  re- 
ceipt and  undertaking,  but  no  promis- 
sory notes.  This  sum  he  appropriated 
to  his  own  use.  In  an  action  against 
the  society  and  directors  the  jury 
found  that  the  society  held  out  the 
secretary  to  the  plaintiffs  as  having  au- 
thority to  receive  the  loan  on  their  be- 
half on  the  terms  on  which  it  was 
received,  and  that  the  directors  did  the 
same: 

Hdd,  by  Lord  Coleridge,  C.J.,  that 
although  money  had  been  borrowed  in 
excess  of  the  total  amount  limited  by 
the  rules,  and  they  might  therefore 
afford  protection  to  the  society  or  its 
members  as  between  themselves  and 
the  directors,  yet  that  the  society  and 
directors  having  for  a  purpose  legal  in 
itself  authoriz^  the  loan  made  by  the 
plaintiffs  were  both  liable  to  them. 
ChapU*  V.  Brufuttnck,  etc,  820, 

825  fioU, 
See  Admiraltt,  650,  752. 

Corporations;  106. 

Estoppel,  19,  86  note. 

Master  and  Servant,  331,  337  note. 

Set-off,  694. 

Tender,  447. 


PRINCIPAL  AND  SURETY. 
See  pATMENT,  46,  198. 


Q. 

QUANTUM  MERUIT 
See  Agreements,  400. 

R. 

RAILWAYS. 

1.  A  by-law  of  a  railway  company  ] 
vided  that  "any  passenger  travel 


without  a  ticket,  or  failing  or  refusing 
to  show  or  deliver  up  his  ticket**  to 
any  duly  authorized  servant  of  the 
company  when  required  to  do  so, 
•*  shall  be  required  to  pay  the  fare  from 
the  station  whence  the  train  originally 
started  to  the  end  of  his  journey:*' 

Held,  that,  as  against  a  (Missensrer 
who  had,  in  good  faith,  travelled  a 
short  distance  upon  the  line  without 
having  procured  a  ticket,  this  by-law 
was  unreasonable,  and  void, — ^inasmuch 
as  it  was  in  substance  an  attempt  to 
inflict  a  penalty  for  doing  without 
fraud  that  which,  by  the  joint  operation 
of  ss.  103  and  109  of  8  Vict.  c.  20,  can 
be  punished  only  if  done  fraudulently. 
London,  etc.,  v.  WatKm.     277.  284  naU, 

2.  A  by-law  of  a  railway  company  pro- 
vided that  "any  passenger  travelling 
without  a  ticket,  or  failing  or  refusing 
to  show  or  deliver  up  his  ticket  **  to 
any  duly  authorized  servant  of  the 
company  when  required  to  do  so, 
"  shall  be  required  to  pay  the  fare  from 
the  station  whence  the  train  originally 
started  to  the  end  of  his  journey.** 

By  8.  109  of  the  Railway  Clauses 
Consolidation  Act,  1845  (8  Vict,  c  20). 
by-laws  are  authorized  to  be  made,  and 
by  s.  145  penalties  for  forfeitures  im- 
posed by  by-laws  are  recoverable  be- 
fore justices : 

Held,  that  the  above  by-law  did  not 
create  a  debt  recoverable  in  a  court  of 
civil  jurisdiction.  London,  etc.,  v.  WtU- 
son.  433,  435  note. 

8.  Outside  the  cover  of  a  paper  book  of 
coupons  forming  a  railway  ticket,  is- 
sued to  the  plaintiff  by  the  defendants, 
was  printed  the  name  of  their  railway, 
the  words  "  Cheap  return  ticket,  Lon- 
don to  Paris  and  back.  Second  class." 
and  a  statement  of  the  period  and  jour- 
ney for  which  the  ticket  was  available, 
but  no  reference  to  the  inside  of  the 
cover.  On  the  inside,  and  apparent 
on  turning  the  leaf,  was  a  condition 
limiting  the  responsibility  of  the  de- 
fendants to  their  own  trains. 

The  plaintiff  having  been  injured 
while  travelling  by  virtue  of  the  ticket, 
in  a  French  train,  sued  the  defendants. 
They  set  up  the  condition.  The  plun- 
tiff  had  not  read  and  did  not  know 
of  it. 

The  jury  were  directed  that  if  it  was 
brought  to  his  notice  it  would  afford 
a    defence,  and,  on  being    asked  the 
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question,  suggested  in  Parker  v.  Suutk 
£aMterfi  Rif.  Co,  (2  C.  P.  D.,  416;  ai 
Kng.  R.,  349),  whether  what  was  done 
by  the  company  was  reasonably  suffi- 
cient to  brins  the  condition  to  the 
notice  of  the  plaintiff,  answered  that  it 
was  not,  and  found  a  verdict  in  his 
favor.     He  moved  for  judgment. 

Held,  distinguishing  Henderson  v. 
Stetjenaon  (L.  K.,  2  H.  L.  (Sc),  470), 
that  the  whole  book  was  the  contract 
•  accepted  by  the  plaintiff,  and  that  he, 
therefore,  could  not  reject  the  condi- 
tion which  was  one  of  its  terms,  and 
that  judgment  should  be  entered  for 
the  defendants.  Burke  v.  South  Eatt- 
<m,  ^e.  671,  676  note. 

4.  The  defendants,  a  railway  company, 
had  running  powers  between  H.,  a  sta- 
tion upon  their  own  line,  and  R.,  a 
station  of  the  S.  company,  over  the  line 
of  that  company.  The  defendants  and 
the  S.  company  divided  the  profits  of 
the  traffic  between  H.  and  R.  The 
plaintiff  took  a  return  ticket  from  R.  to 
H.,  which  was  issued  to  him  by  a  clerk 
of  the  S.  company.  Upon  the  return 
journey  from  H.  to  R.  he  travelled  in 
a  train  belonging  to  the  defendants,  and 
driven  by  their  servants.  Owing  to 
the  carriage  being  unsuited  to  the  plat- 
form at  R.,  which  belonged  to  the  S. 
company,  the  plaintiff  sustained  bodily 
injury.  At  the  trial  the  jury  found 
that  the  defendants  had  been  guilty  of 
negligence : 

Htld,  that  an  action  lay  against  the 
defendants,  for  they,  having  permitted 
the  plaintiff  to  travel  by  their  train, 
were  bound  to  make  provision  for  his 
safety.  Foulkes  v.  AfeiropolUan,  etc.  740, 
762  noU. 


Bee 


Carriers,     117, 

650  fioU. 
Fencbs,  95. 


128     note,     586, 


RATIFICATION. 
See  Infant,  285,  612,  617  note. 

REGISTER. 
See  Nkgugkncb,  876,  881  note. 


RENT. 

See  Distress,  19. 

Landlord  and  Tenant,  695. 


RESCISSION. 
See  Title,  850. 

RESIDENCE. 

.  By  2  <fc  8  Wm.  4,  c.  45,  s.  81,  which 
makes  provision  for  freeholders  voting 
for  a  city  being  a  county  of  itself,  no 
freeholder  shall  be  registered  in  any 
year  "  unless  he  shall  have  resided  for 
six  calendar  months  next  previous  "  to 
a  certain  day  in  such  year,  within  such 
city. 

During  part  of  the  prescribed  period 
of  six  months,  a  freeholder  who  had  a 
bedroom  kept  for  his  exclusive  use  in 

•  his  father's  house  within  such  a  city 
was  absent,  serving  under  articles  to 
a  solicitor  in  London  : 

Held,  that,  being  bound  by  the  ar- 
ticles, he  could  not  be  deemed  to  have 
had  either  the  liberty  or  intention  to 
return  to  the  room  whenever  he  liked, 
and  therefore  had  not  "  resided  "  within 
the  city  for  the  required  time  within 
the  meaning  of  the  act  Ford  v.  Drew, 
702,  707  note. 

See  Jurisdiction,  18. 

Abatement,  898,  899  note. 


REWARD. 

1.  G.,  having  been  guilty  of  foreery,  ab- 
sconded. The  defendants  published  a 
hand  bill  offering  a  reward  of  £200  "  to 
any  person  or  persons  giving  such  in- 
formation to  A.,  superintendent  of 
police,  Dewsbury,  or  to  H.,  superin- 
tendent of  police,  Wakefield,  as  will 
lead  to  the  apprehension  of  the  said  G.** 
On  the  80th  of  November,  1877,  a 
person  presented  himself  at  the  police 
office,  Exeter,  and  asked  for  the  chief 
constable  (the  plaintiff).  On  seeing 
him,  the  man  (who  was  G.)  said.  "  You 
hold  a  warrant  for  me ;  I  am  wanted 
for  forgery."    The  plaintiff  left  the  man 


878 


INDEX. 


in  a  private  room,  and,  on  searching 
the  police  gazette  and  finding  a  notice 
therein,  "  W.  G.  wanted  for  forgery," 
telegraphed  to  the  superintendent  of 
police  at  Dewsbury, "  Do  you  hold  war- 
rant for  the  apprehension  of  W.  G.  for 
forgery?"  Receiving  an  answer,  "I 
still  hold  warrant  for  G.,  and  should 
like  him  to  be  apprehended,"  the  plain- 
tiff apprehended  And  charged  the  man, 
who  was  ultimately  convicted. 

In  answer  to  questions  left  to  them, 
the  jury  found  that  G.  was  not  in  cus- 
tody before  the  telegram  was  sent ;  but 
they  were  unable  to  agree  as  to 
whether  or  not  he  had  given  his  name 
before  it  was  sent: 

Held,  that  the  plaintiff  was  not  enti- 
tled to  claim  the  reward, — the  appre- 
hension of  G.  not  being  the  consequence 
of  the  plaintiff's  information,  but  of 
the  criminal  surrendering  himself  to 
justice.  BerUY.  Wakefield,  etc,  860, 
S65  noU, 


RIVERS. 
See  Navigablb  Riybbs,  648, 669  note. 


S. 


SALES. 

1.  A  horse  was  sold  by  the  plaintiff  to 
the  defendant  upon  condition  that  it 
should  be  taken  away  by  the  defendant 
and  tried  by  him  for  eight  days,  and 
returned  at  the  end  of  eight  days  if  the 
defendant  did  not  think  it  suitable  for 
his  purposes.  The  horse  died  on  the 
third  day  after  it  was  placed  in  the 
defendants  stable,  without  ftiult  of 
either  party : 

Held,  by  Denman.  J. ,  that  the  plain- 
tiff could  not  maintain  an  action  for 
the  price,  as  for  goods  sold  and  deliv- 
ered    Blphick  y.  Barnes,  810,  816  tMfe. 

See  CnATTEL  Mortgages,  794,   808,  806 
fwie,  848. 
Pbrformancb,  518,  636  note. 
Title,  860. 


\       SALVAGE. 
See  Insurance,  Marine,  600. 

SECURITY  FOR  COSTS. 

1.  Security  for  costs,  where  the  plaintiff 
has  become  bankrupt  or  has  filed  a  peti- 
tion for  liquidation,  is  not  necessarily, 
confined  to /»i/f4rtf  costs,  but  may,  when 
applied  for  promptly,  be  extended  to 
costs  already  incurred  in  the  suit. 
Brocklebank  v.  Lynn,  etc.  229 

2.  Where  a  litigant  who  resides  abroad 
is  for  mere  convenience  made  plaintiff 
in  an  interpleader  issue,  but  does  not 
substantially  occupy  the  position  of  the 
plaintiff  commencing  an  action,  he  will 
not  be  ordered  to  give  security  for 
costs.      Beinwnle  v.  Aynard.  603 

3.  Where  one  of  the  defendants  in  an 
interpleader  issue  is  really  interested 
in  the  result  thereof  as  a  plaintiff,  be  is 
not  entitled  to  call  upon  the  plaintiff  in 
the  issue  to  give  security  for  costs  upon 
the  ground  that  the  latter  is  a  for- 
eigner residing  abroad.  Belmonie  v. 
Aynard.  693 


SENTENCE. 
See  Crdiinal  Law,  607,  612  nofe. 

SERVICE. 

1.  To  obtain  leave  to  serve  a  defendant 
in  Scotland,  it  is  not  enough  to  ahow 
the  amount  of  the  claim,  that  the  con- 
tract was  made  and  the  breach  of  it 
occurred  in  London,  that  the  plaintiff 
and  also  the  agent  of  the  defendant 
(who  signed  tlie  contract)  reside  in 
London,  that  all  the  plaintiff's  wit- 
nesses reside  in  London,  and  that  it 
would  be  more  convenient  and  less  ex- 
pensive to  try  the  action  in  London 
than  in  Scotland.  The  affidavit  should 
go  on  to  show  in  what  respect,  regard 
being  had  to  the  facilities  for  trying  the 
cause  in  the  neighlwrhtMid  of  the  de- 
fendant's residence,  it  would  be  cheaper 
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and  more  conyenieDt  to  try  in  London. 
Woods  y,  M'Jnnea.  417 


SET-OFF. 

1.  A  defendant  must  not  set  up  by  way  of 
counter-claim  against  the  claim  of  a 
plaintiff,  suintr  oulv  in  a  distinct  per- 
sonal character,  claims  against  him  per- 
sonally and  also  as  an  executor.  Mac- 
dofioli  v.  Carr'mgton,  38*2 

2.  In  an  action  by  the  assignee  of  a  policy 
of  insurance,  the  insurers  are  entitled, 
by  virtue  of  81  A  32  Vict.  c.  86,  s.  1, 
to  set  off  a  debt  incurred  with  them* 
by  the  assured  for  premiums  on  poli- 
cies effected  with  them  by  the  assured 
prior  to  the  date  of  the  assignment. 
P^Uaa  V.  Neptune,  etc.  448 

8.  In  an  notion  by  the  assignee  of  a  policy 
of  marine  insurance,  the  insurers  are 
not  entitled  to  set-off  a  debt  incurred 
with  them  by  the  assured  for  premiums 
on  policies  effected  with  them  by  the 
assured  after  the  date  of  the  assign- 
ment ;  for  the  claim  under  a  policy  for 
a  loss  is  for  unliquidated  damaj^es  to 
which  no  set-off  6ou1d  be  pleaded  at 
law  under  the  Statutes  of  Set-off  in  an 
action  by  the  assured,  nor  in  equity  in  a 
suit  by  the  assignee,  and  therefore  the 
debt  incurred  by  the  assnred  is  not  a 
**  defence  "  open  to  the  insurers  under 
81  &  82  Vict.  c.  86,  s.  1,  that  statute 
being  intended  merely  to  amend  proce- 
dure and  not  to  alter  the  rights  of  the 
])arties  to  the  policy ;  nor  is  the  debt 
incurred  by  the  assured  the  subject  of 
"  set-off  "  or  **  counter-claim  "  within  the 
meaning  of  the  Rules  of  the  Supreme 
Court,  Order  xix,  rule  8.  PelloH  v. 
Neptune,  etc.  694 


SHERIFF. 

1.  A  sheriff,  who  by  compulsion  of  a  writ 
of  fi.  fa.,  recovers  the  amount  of  a 
judgment  debt,  is  entitled  to  poundage, 
although  after  seizure  he  is  paid  out 
by  the  execution  debtor,  without  a  sale 
of  any  portion  of  the  goods  seized. 
Mortimore  v,  Gragg,  112,  117  7U>te. 

See  Attachment,  440,  442  note. 
Reward,  860,  866  noU, 


SHIPS. 

See  Admiralty. 

Bills  of  Sale,  139. 
Navigation,  68. 


SLANDER. 

See  Defamation. 
Pleadings,  485. 


SLANDER  OF  TRADE. 
See  Injunction,  209,  218  note, 

SPECIFIC  PERFORMANCE. 
See  Covenants,  88,  46  note, 

STAY. 

.  The  recover}^  of  costs  payable  under  aa 
order  will  not  be  staycKi  pending  an  ap- 
peal to  the  House  of  Loras,  if  the  solici- 
tors to  whom  they  are  payable  give 
their  personal  undertaking  to  refund  in 
case  of  the  order  being  reversed. 

Payment  of  costs  will  not  be  stayed 
on  the  ground  that  another  proceeding 
in  the  same  action  is  pending  under 
which  costs  may  become  payable  to  the 
applicant.     Orant  v.  Banque,  etc.      105 

.  Thirty-eight  actions  having  been 
brought  by  different  persons  against 
the  defendants  as  directors  of  an  incor- 
porated company,  charging  misappro- 
priation of  mone3's  advanced  by  the 
plaintiffs  in  different  amounts  and  at 
different  times,  but  all  under  similar 
circumstances : 

Held,  upon  the  authority  of  Amo$  v. 
Cfuidwick  (4  Ch.  D.,  869.  and  9  Ch.  D., 
459  ;  26  Eng.  R.,  243),  that  it  was  com- 
peCent  to  a  judge  at  chambers,  upon  the 
application  of  the  plaintiffs,  to  stay  the 
proceedings  in  thirty-seven  of  the  ac- 
tions until  after  the  trial  of  the  thirty- 
eighth  as  a  test  action, — proper  provi- 
sion being  made  in  case  that  action  did 
not  satisfactorily  dispose  of  the  ques- 
tion in  all.     Benttett  v.  Burg.  828 
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STOCKHOLDERS. 

1.  The  principle  of  Oaket  v.  Turqiiand 
(Law  Rep.,  2  H.  L.,  825),  eictends  to 
the  voluntary  winding  up  of  a  company 
formed  under  the  C!ompanies  Acts,  1862 
and  1867.  Where,  therefore,  a  com- 
pany, its  assets  being  insufficient  to 
meet  its  liabilities,  is  voluntarily  wound 
up,  a  shareholder  in  such  company, 
who  has  been  induced  to  take  shares 
by  the  fraudulent  representation  of  its 
directors,  cannot  repudiate  his  slmres, 
nor  seek  to  rescind  a  contract  in  respect 
of  them,  nor  can  he  recover  back  from 
the  company  money  paid  by  him  for 
the  shares. 

The  notice  to  the  shareholders  con- 
vening the  meeting  at  which  an  ex- 
traordinary  resolution  was  passed  to 
wind  up  a  bank  voluntarily  and  ap- 
-  point  a  liquidator  (in  which  was  em- 
bodied an  agreement  by  the  directors- 
with  B.  (&  Co.,  a  London  banking  firm, 
to  transfer  to  the  latter  all  the  assets 
of  the  bank  upon  their  undertaking  the 
debts  and  liabilities  of  the  bank,  not 
including  any  claims  of  shareholders 
to  have  money  repaid  to  them  on  the 
ground  of  fraud),  was  in  the  words  of 
8.  129,  clause  3,  of  the  Companies  Act, 
1862  : 

Held,  by  Lindley,  J.,  that  the  notice 
was  sufficient  and  the  resolution  bind- 
ing on  all  the  shareholders  of  the  bank 
(under  s.  136),  whether  they  were  pres- 
ent and  voted  for  it  or  not. 

%  By  the  agreement  referred  to  in  the 
above  resolution  it  was  provided, 
amongst  other  things,  that  J3.  A  Co. 
should  pay  all  the  debts  and  liabilities 
of  the  bank,  and  should  indemnify  the 
bank  and  the  shareholders  against 
the  same ;  that  the  whole  assets  of  the 
bank,  "  including  under  such  term  the 
uncalled  capital  and  any  arrears  of  calls 
already  made,"  should  be  transferred 
by  the  bank  to  B.  tfe  Co.,  who  should 
be  empowered  to  collect  and  get  in  all 
the  said  assets  of  the  bank ;  and  that 
the  bank  should  admit  B.  <&  Co.  as 
creditors  against  the  bank  in  respect  of 
all  payments  made  by  them  to  or  on 
behalf  of  the  bank: 

Held,  by  Bramwell,  Brett,  and  Cot- 
ton, L.JJ.,  iiT  the  Court  of  Appeal, 
affirming  the  judgment  of  Lindley,  J., 
that  the  effect  of  thi^  arranffement  was 
to  keep  alive  the  debts  ana  liabilities 
as  against  the  bauk,  and  in  favor  of 


B.  &  Co.,  to  the  extent  necessary  to 
entitle  the  latter  to  recoup  themsel  es, 
in  respect  of  their  payments,  out  of  the 
assets  of  the  bank.  Including  its  un- 
called capital. 

3.  By  the  articles  of  association  of  the 
bank  everv  shareholder  was  required 
to  pay  calls  to  the  person  and  at  the 
time  and  place  appointed  by  the  direc- 
tors ;  and  twenty-one  days'  notice  was 
to  be  given  of  the  time  and  place  ap- 
pointed. By  a  resolution  of  the  direc- 
tors before  a  voluntary  winding  up, 
they  made  a  call  payable  by  instal- 
ments at  certain  dates,  but  no  place  or 
person  at  which  or  to  whom  the  call 
was  to  be  paid  was  mentioned,  and  no 
notice  of  the  call  was  given  by  the 
directors;  after  the  winding  up  the 
liquidator  gave  notice  to  the  share- 
holders that  a  call  had  been  made,  and 
requested  them  to  pay  it  to  certain 
persons  at  a  specified  place  and  time : 

Held,  by  Bramwell,  Brett,  and  Cot- 
ton, L.JJ.,  in  the  Court  of  Appeal, 
affirming  the  judgment  of  Lindley*,  J., 
that  the  liquidator  had  power  to  en- 
force the  call  made  by  tne  directors, 
and  that  the  notice  given  by  him  was 
sufficient  under  the  Companies  Act, 
1862,  s.  95,  clauses!  4  and  8,  and  s.  133, 
clauses  6  and  7.  Stone  v.  City,  etc.  156, 
187  note. 

4.  A  railway  company  was  incorporated 
by  a  special  act  passed  in  June,  1S66, 
in  which  T.  and  A.  were  nominated 
directors,  until  the  first  ordinary  meet> 
ing  of  the  company,  and  which  provided 
also  that  the  qualification  of  a  director 
should  be  the  possession  of  fifty  shares. 
In  August,  1866,  T.  sent  in  his  resig- 
nation as  director,  and  S.  was  infor- 
mally appointed  director  in  his  stead, 
and  thenceforward  continued  to  act  as 
such.  T.  took  no  part  in  the  aflairs  of 
the  company,  never  applied  for  any 
shares,  none  were  allotted  to  him,  and 
although  calls  were  made,  no  notice 
thereof  was  given  to  him.  A.  acted  as 
director  until  December,  1867,  when  he 
also  resigned  his  directorship  ;  shortly 
afterwards  B..  who  had  not  previously 
acted  as  a  director,  and  whose  name 
was  not  in  the  special  act,  attended  the 
meetings  of  the  ooard  as  director.  No 
shares  were  ever  allotted  to  A,  No 
first  ordinary  meeting  of  the  company 
was  ever  held.  After  the  resignations 
of  T.  and  A.  an  informal  register  of 
shareholdefs  was  drawn  up,  from  which 
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it  appeared  that  the  whole  number  of 
shares  constituting  the  capital  of  the 
company  had  been  allotted  to  other 
persons  than  T.  and  A.  After  the  re- 
6i<;nation8  of  T.  and  A.  the  railway' 
conipAny  became  indebted  -to  the  I). 
Bankint^Oonipany.  In  February,  1876, 
the  phiintiff  as  public  officer  obtained 
judgment  against  the  railway  company 
for  £18,000,  and  in  November  issued 
execution  against  them;  the  execution 
being  unsatisiied,  ho  issued,  in  July, 
1877,  writs  of  scire  facias  upon  the 
judgment  against  T.  and  A.  as  holders 
severally  of  fifty  shares  in  the  railway 
company : 

//<?/</,  that  the  writs  of  scire  facias 
could  not  be  maintained  against  T.  and 
A.,  for  it  was  to  be  inferred  from  the 
facts  above  stated  that  the  railway 
company  had  accepted  from  T.  and  A. 
a  surrender  of  the  inchoate  right  to 
shares  which  they  possessed  under  the 
special  act ;  that  the  evidence  of  an 
acceptance  of  the  surrender  of  an  in- 
choate right  need  not  be  as  express  as 
would  be  required  in  the  case  of  the 
surrender  of  specific  shares  actually 
allotted;  and  tliat  the  lapse  of  years, 
during  which  the  railway  company  had 
not  treated  T.  and  A.  as  shareholders, 
was  strong  evidence  that  they  had 
abandoned  all  rights  against  them; 
and  that,  the  plaintitf 's  causes  of  action 
having  accrued  since  their  resigna- 
tions, T.  and  A.  were  not  estopped  as 
against  him  from  denying  their  liability 
as  sharehoLders ;  and  that  he  could  not 
be  in  a  better  position  as  regarded 
them  than  the  railway  company.  Kip- 
ling V.  Todd,  220 

See  Directors,  619,  681  note. 


SUFFER. 
See  Estoppel,  19,  86  note. 

SURFACE    WATER. 
See*VfATZi.  and  Watercourses,  81, 87  note. 


SURVIVOR. 

See  Abatement,  893,  899  tiote. 

Executors    and    Administrators, 

827  note. 
Partnership,  709,  726  note. 

30ENG.  Rep.  H 


T. 

•TACKING. 
See  Chattel  Moetoaoe,  768. 

TAXES. 

1.  The  defendant  became  tenant  of  a 
houHe  under  a  lease  by  which  he  cove- 
nanted to  pay  *'  all  rates,  t|ixes.  charges, 
and  assessments  whatsoever  which  now 
are  or  may  be  charged  or  assessed  upon 
the  said  premises,  or  any  part  thereof, 
or  upon  any  person  or  persons  in  re- 
spect thereof,"  land  tax  and  property 
tax  excepted.  The  local  board  of  health 
gave  notice  to  the  plaintiff,  as  owner 
(he  having  acquired  the  lessor's  interest 
in  the  premises),  to  sewer,  level,  pave, 
(be,  the  street  in  which  the  house  was 
situate ;  and,  upon  his  failure  to  com- 
ply with  the  notice,  the  board  did  the 
work,  and  made  an  apportionment  upon 
him  in  respect  thereof,  under  the  Pub- 
lic Health  Act,  1848  (11  &  12  Vict, 
c.  68),  and  the  acts  amending  that  act, 
and  he  was  comjH'Ued  to  pay  the 
amount  and  interest : 

Ilefd,  that  this  was  a  **  charge  upon 
the  premises,"  or  **  upon  a  person  in 
respect  thereof,"  from  which  by  his 
covenant  the  defendant  undertook  ^ 
relieve  the  plaintiff,  and  therefore  the 
plaintiff  was  entitled  to  maintain  an 
action  against  the  defendant  in  respect 
of  the  money  and  interest  so  paid  by 
him.     Hartley  v.  HucUoti,  696 

See  Landlord  and  Tenant,  231. 


TELEGRAMS. 
See  Agreements,  888,  889  note. 

TELEGRAPH  COMPANY. 

1.  The  defendants,  a  telegram  company, 
through  the  negligence  of  their  ser- 
vants delivered  to  the  plaintiffs  a  mes- 
sage which  was  not  intended  for  them. 
The  plaintiffs,  who  reasonably  supposed 
that    the    message    came  ifom    their 
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agents  and  was  intended  for  them,  nctcd 
upon  it  and  thereby  incurred  a  loss: 

Htldy  affirniinij:  the  decision  of  the 
Common  IMeus  Division,  that  the  pltiin- 
tiffs  could  not  muintain  any  action 
against  the  defendants  upon  thefirround 
of  their  ne«rligence,  or  of  an  implied 
representation  by  them  that  the  mes- 
eaije  was  sent  by  the  plaintiffs'  agents. 
DickaoH  V.  Jieuter^s  Telegram  Co.  1, 

9  iwte. 


TENDER. 

.  Money  pa3'ab1e  as  a  composition  on  a 
sum  due  to  a  solicitor  for  costs  was  ten- 
dered to  a  clerk  in  liis  office,  who,  -ray- 
ing that  the  solicitor  was  out.  and  that 
he,  the  clerk,  had  '*  no  instructions," 
refused  the  money : 

held^  per  Lord  Coleridge,  C.J.,  that 
the  clerk's  statement  did  not  amount  to 
a  disclaimer  of  his  authority  to  receive 
the  money ;  as  he  wjis  apparently  con- 
ducting his  master's  business  in  the 
office,  such  authority  might  be  im- 
plied; and,  therefore,  the  tender  was 
good : 

.  Per  Denman,  J.,  that  the  statement 
was,  in  effect,  a  disclaimer  of  author- 
it}';  the  case  was.  therefore,  indistin- 
guishable from  Bhiffham  v.  AV)Htrt{\ 
Nev.  &  M.,  398).  and  the  tender  was 
bad.     Finch  v.  Boning.  447 


TIME. 

S^e  Criminal  Law,  607,  612  note. 
Day,  54,  67  note. 


TITLE. 

1.  The  plaintiffs,  being  under  contract 
to  sell  wagons,  employed  L.  to  make 
them  according  to  sample  at  a  certain 
price.  L.  then  employed  the  defendafit 
wagon  cofnpany  to  make  them  accord- 
ing; to  sample  at  a  tower  price.  The 
company  afterwards  ])ropo8ed  to  re- 
ceive payment  direct  from  the  plaintiffs, 
who  consented  and  were  authorized  by 
L.  to  pay  them.  Some  wagons  were 
delivered  by  the  wagon. company  to  the 
defendant  railway  company  to  the  order 
of  the  plaintiffs.    The  plaintiffs  sent  a 


complaint  to  the  wagon  company  that 
the  wagons  were  uni^qnal  to  sample, 
but  did  not  reject  them;  and  they 
informed  L..  and  also  the  wagon  c<»in- 
pHu\',  that  the}*  would  dis|X)se  of  the 
wagons  At  the  lH>st  price  obtainable, 
and  hold  L.  resp<in«ible  for  loss.  L. 
rejected  the  wagcms,  Tlie  plaintiffs 
gave  notice  to  the  railway  company 
not  to  deliver  the  wagons  without  iheir 
order,  but  the  railway  company  never- 
theless delivered  them  to  the  wagt>a 
company,  wlio  refused  to  give  them  up. 
In  an  action  against  botli  companies 
for  ctmversion  : 

Htld  (I.)  That,  the  property  in  the 
gcHKls  and  the  right  to  possession  of 
them  having  passed  to  the  plaintiffs, 
both  defendants  were  liable: 

(2.)  That  the  arrangement  for  the 
advantage  of  the  wagon  company,  that 
they  shonld  receive  direct  |Miyment 
from  the  plaintiffs,  had  not  created  any 
relationship  between  them  which  wool  J 
prevent  the  application  of  the  onlinary 
rule  as  to  the  measure  of  damages  in 
trover  a|>:ainst  mere  strangers;  and 
that  the  plaintiffs  were,  therefore,  en- 
titled to  recover  the  full  value  of  .the 
goods  at  the  time  of  the  conversion, 
without  deduction  of  the  price.  John- 
ion  V.  Lavccuthire,  etc.  350 

See  Interpleader,  236,  295. 
Sales,  810,  815  note. 


TORTS. 
See  IIcsBAND  and  Wife,  100,  104  noU. 


TRESPASS. 

See  Neolioencb,  146. 
Title,  850. 


TROVER. 
See  Title,  350. 

TRUSTS  AND  TRUSTEES. 
See  Chattel  Mortgages,  794,  803,  805 
Directors,  619,  631  note. 
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U. 

ULTRA  VIRES. 
8e^  Agreement,  400. 

USAGE. 
See  Landlord  and  Tenant,  65. 


VENDOR  AND  VENDEE. 

See  Covenants,  38,  46  note. 
Estoppel,  10,  17  note. 
Title,  350. 


VESSELS. 

See  Admiralty. 

Bills  of  Sale,  1 89. 


VIS  MAJOR. 
See  Admiralty,  289. 

VOTERS. 
Set  Elections,  Public,  68. 


w. 


WARRANTY. 

See  Admiralty,  77. 

Teleoeaph  Company,  1,  9  note. 


WATER  AND  WATERCOURSES. 

1.  A  statement  of  claim  alleged  that  the 
surface    of  the    defcadants'  laud    bad 


been  artificially  raised  by  enrth  placed 
thereon,  and  that  in  consequence  raia 
water  falling  on  the  defendants'  land 
made  its  way  through  the  defendants' 
wall  into  the  adjoining  hou^e  of  the 
plaintiff,  and  caused  substantial  dam- 
age: 

Held,  upon  demurrer,  that  the  state- 
ment of  claim  disclosed  a  jrood  cause  of 
action.  Hnrdman  v.  North  Eaxtent^ 
etc,  81,  87  note. 


WATERWORKS. 

.  A  tenant  of  premises  supplied  by  a 
company  with  water  having  failed  to 
pay  the  water-rate,  the  company  under 
the  powers  conferred  upon  them  by 
8.  74  of  the  Waterworks  Clauses  Act, 
1847  (in  &  11  Vict.  c.  17),  severed  the 
communication  with  their  main  pipes. 
A  subsequent  tenant  demanded  a  sup- 
pi}'  of  water  for  the  same  premises, 
tendering  to  the  company  the  current 
quarter's  rate  and  the  estimated  ex- 
pense of  restoring  the  communication, 
but  the  company  refused  to  8up[»ly  the 
water  until  the  arrears  due  from  the 
former  tenant  were  paid.  A  magis- 
trate having  convicted  the  company 
under  s.  4S  of  the  Waterworks  Clauses 
Act  for  such  refusal : 

Held,  that,  although  the  company 
were  not  warranted  in  refusing  to  sup- 
ply water  to  the  inctmiing  tenant  until 
the  arrears  due  to  them  a.s  above  stated 
were  paid,  the}-  could  not  be  made  lia- 
ble to  the  penalties  imposed  by  s.  48 
until  he  himself  had  restored  the  com- 
munication with  their  main  pipes. 
S/ifffield,  etc.,  v.  mUitison.  684 


WILLS. 

A  will  by  which  the  testator  said,  "  I 
give  and  bequeath  unto  my  wife  my 
housch<ild  goods"  (and  personalty  of 
various  kinds  particularly  specified), 
continued,  "and  all  other  my  personal 
estate  proj^rttt  chattels  and  effects 
whatsoever  and  wheresoever  to  which 
I  am  now  ariRcd  possessed  or  entitled 
to  or  may  hereafter  acquire  and  can 
hereby  di.spose  of  t«  hold  the  same 
unto  my  said  wife,  her  executors,  nd- 
ministrators  and  assigns  for  her  and 
their  own  use  and  benefit  jibbolutely." 
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Then  followed  a  formal  "  deTise  *  of 
real  estate  vested  io  him  by  way  of 
mortgage  in  fee,  and  aiao*  of  hia  tn»t 
estates  to  hia  wife  and  brother  their 
** heirs  and  assigns"  upon  the  trusts 
affecting  the  same  estates  respectirely : 

Held,  that  the  word  **  personal"  con-  . 
trolled  the  subsequent  general  words  • 
of  the  gift  io  the  wife,  and  that  real  , 
estates  of  which  the  testator  died  seised  ■ 
as  absolute  owner  did  not  pans  by  the  ; 
wilL     Jona  y.  Robinaon,  215 


WITNESS. 
See  Bastakdt,  668  amd  note. 


Extraonfinary  traffic,* 

M 

LDdger* 

19 

Xarfeated.- 

h% 

Penooal,* 

2IJ 

Persons,* 

m 

Under  tenant,* 

19 

Worked  and  naTigated,* 

ii 

WORDS. 

"  AU  rates,  taxes,"  etc. 
"  Excessive  weight," 


506 
840 


WRITIXG. 
See  MC3CICIPM.  Coepokatioxb,  400. 


WROXGDOERa 

1.  When  two  railway  companies  are  in- 
dependent wrongdoers,  and  each  liable, 
though  one  not  party  to  contract  for 
carrying  passenger.  Berringer  t. 
Great  Miulem,  etc.  466 
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A. 

Abatement,  actions  for  personal  injuries  do  not  survive  part7  inflicting  inja- 
ries,  30—399. 
^  action  against  plumber  for  injury  from  negligence,  abates  with 

death  of  person  injured,  dO--^70. 
See  Survivors. 
"About,"  meaning  of,  30—536. 
Acoeptanoe.    See  AgreemenU. 
Acoord  and  Satisfaction.    See  Satisfaction, 
Accretion,  law  of,  30—^59. 

Adverse  PoMession,  effect  of,  on  deed  by  infant,  30 — 618. 
After-acquired  Property.    See  Chattel  Mortgages, 
After^acquired  Title.    See  GoveTi^nt. 
Agent.    See  Principal  and  Agent, 
Agreements,  minds  of  parties  must  meet,  30 — 819. 

"  sold  as  **  first  class,"  those  words  omitted  in  bought  and  sold 

«  note,  30—819. 

<*  though  if  substantially  a^ree,  sufficient,  30— 819. 

"  one  received  and  appropnated  property,  knew  other  party  under- 

stood sold,  30—819. 
"  if  acceptance  absolute,  expression  of  hope  does  not  prevent  agree- 

ment, 30—81. 
"  effect  of  mutual  misunderstanding,  where  seller  used  property, 

30—81. 
*^  when  no  contract  until  delivery  and  approval,  though  delivery  of 

papers  obtained,  30 — 81. 
"  not  sufficient  to  prove  handwriting  that  received  in  answer  to 

telegram,  30—839. 
*' '  telegram  sufficient  to  comply  with  statute  of  frauds,  30 — 839. 

"  if    proposition  written    and    acceptance   oAl,   contract  is  oral, 

30—839. 
'*  one  directed  another  if  couldn't  get  better  terms  to  accept,  and  did 

so  orally,  30—839. 
''  acceptance  sent  by  mail,  when  insufficient,  30 — 839.  ' 

**  acceptance  contained  condition  vendor  did  not  accede  to,  30 — 

839. 
"  when  letter  sufficient  acceptance,  30 — 839. 

"  when  within  proper  time,  30—^39. 
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Agreements — rontin  ued. 

"  offer  subject  to  acceptance  by  telegraph,  and  if  not  sent  by  certain 

time  to  be  regarded  as  **  no,"  30— 839. 
"  when  valid,  though  not  reduced  to  writing,  30-:-839. 

See  Frauds,  Statute  of —Master  and  Servant — Reward, 
Alluvion,  law  of,  30—659. 

Arbitration,  clause  in  insurance  policy  will  arbitrate  upon,  "written  request/' 
verbal  insufficient,  30 — 464. 
"  if  dispute,  to  be  referred  to  arbitrator,  cannot  sue  without  offer  to 

arbitrate,  30— 464. 
"  when  certificate  architect  conclusive,  30 — 465. 

"  molasses  to  be  guaged  by  St.  John  guage  ;  not  by  correct  guage, 

30—465. 
"  if  conversation  about  certificate,   proper  certificate  admissible, 

30—465. 
"  architect  not  to  settle  whether  extra  work  or  not,  where  stipula- 

tion to  leave  dispute  as  to  value  to  him,  30 — 465. 
''  stipulate  to  leave  to  architect  ousts  court  of  jurisdiction,  30 — 

465. 
"  agreement  to  leave  quantity  and  value  of  work  to  engineer  of  rail- 

way, 30—465. 
"  though  not  as  to  work  not  done  under  contract,  30 — 465. 

"  umpire  must  re-hear  parties  on  notice,  30 — 465. 

Arohiteot.    See  Arbitration. 
Aaaent,  minds  of  parties  must  meet,  30 — 819. 
"        "first  class"  omitted,  30—819. 
«        sufficient,  30— 819. 

See  Agreements. 
Assignee,  of  mortgage,  takes  subject  to  equity,  30 — 37. 

"  if  takes  on  faith  of  mortgagor,  he  is  estopped  as  to  subsequent  title, 

30— 38. 
Assignment,  after  attachment,  assignee  takes  subject  to  it,  30 — 57. 

See  Stockholders. 
Attaohment,  assignee  after,  takes  subject  to,  30 — 67. 
"  of  moneys  in  hands  of  sheriff,  30 — 442. 

"  such  moneys  may  be  attached,  30 — 442. 

"  wliat  sufficient  levy,  30—442. 

*'  funds  in  receiver's  hands  cannot  be  attached.  30 — 443. 

'*  so  moneys  in  hands  of  executors  and  administrators,  30 — 443. 

Attorney,  when  attorney  liable  to  sheriff  for  fees  on  an  execution,  30 — 117. 
"  negligence  \n  searching,  30 — 381-2. 

"  in  investment,  30—382. 

"  in  not  recording  mortgage.  30 — 382. 

"  in  managing  suit,  30—382. 

"  legacy  to,  presumptively  void,  30 — 633. 

"  g(K)d  if  understandingly  made,  30 — 633. 

''  lien  as  against  trust  estate,  30 — 633. 

See  Husband  and  Wife. 
Auctioneer.    See  Frauds,  Statute  of. 


Baggage.    See  Carriers. 

Bailment,  liability  of  stakeholder  receiving  reward  to  be  paid  over  on  receipt  of 

stolen  records  ;  were  .damaged  when  returned,  30 — S68. 
Bank.    Bee  Forgery. 
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Bankruptcy,  reqivisites  of  binding  new  promise,  30 — ^207. 

"  effect  of  subsequent  judgment  on  claim  barred,  30 — ^257. ' 

"  relief,  how  obtained,  30—257. 

Bastardy.    See  Evidence. 

Bill  of  Particulars,  power  of  court  to  order,  30 — G92. 
office  of.  30—693. 
when  may  be  ordered,  30 — 092-3. 
when  will  not  be.  30—693.     ' 
party  applying,  knowing  facts,  30 — 693. 
when  cannot  assume  party  does,  30 — 693. 
allegations  as  to  special  damages.  30 — 693. 
when  cannot  furnish  from  loss  of  books,  etc.,  30 — 693. 
adding  **as  per  agreement,"  no  agreement  shown,  30 

694. 
when  sufficiently  definite,  30—694 
remedy  if  not,  30— 694. 
*'  "  if  does  not  furnish,  court  may  order  complaint  stricken 

out,  30—694. 
Bills  of  Exchange.    See  Forgery. 
Bills  of  Sale.    See  Chattel  Mortgages, 

Bona  fide,  if  one,  having  no  title,  makes  mortgage  and  subsequently  acquires 
one,   subsequent  purchaser    not    chargeable   with  constructive 
notice  of  mortgage,  30 — 18. 
"         one  furnishing  another  with  evidence  of  title  or  authority,  to  suffer 

rather  than  innocent  person,  30 — 36. 
"  furnishing  one  with  evidence  title  to  stocks,  30 — 36. 

"  so  with  blank  power  of  attorney,  30 — 86. 

"  so  with  broker  who  pledges,  30— 36. 

''         if  has  assignment  absolute  in  form,  small  consideration  no  notice 

title  qualified.  30—37. 
"  agent,  after  had  borrowed  all  authorized,  borrowed  more  under  ap- 

parent authority,  30 — 37. 
"  one  perpetrating  fraud  with  papers  ;  which  party  held  to  act  for,  in 

particular  case,  30 — 37. 
"  if  assignee  takes  mortgage  on  faith  of  mortgagor,  latter  estopped 

from  asserting  subsequent  title,  30 — 38. 
"  purchaser  of  bonds  from  trustee,  30 — 632." 

"  purchaser  on  precedent  debt,  30—632. 

"  what  purchaser  must  allege  and  prove,  30 — 683. 

**  holder  of  forged  note  transferred  collateral,  30 — 688. 

^         rights  of  holder  of  paper  where  agent  issued  more  than  authorized 
to,  30—825. 

See  Chattel  Mortgages — Mortgage — PartriersJUp — S^les 
— Stockholders — IVtist  and  Trustees. 
Broker.    See  Bona  fide — Frauds,  Statute  of. 


Carriers,  liability  for  baggage  never  delivered  by  passenger  but  retained  in 

own  custody,  30— 123. 
"         so  ferryman,  30 — 123. 
^         money  of  which  passenger  forcibly  robbed  by  stranger  entering  cars, 

30—123. 
''         passenger  left  coat  in  seat,  30 — 123. 
^       '  satchel  so  left  came  to  employe's  possession,  30 — 123. 
"         wrongfully  ejected,  leaving  article  in  seat ;  liability  for  article,  30 — 

123. 
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Oaniera — continued, 

*^         if  .baggHge  taken  into  paaaenger's  possession,  most  take  oreLinary  care 

of,  30—128. 
**         passenger  failed  to  get  into  same  car  and  portmanteau  robbed,  30— 

123. 
"         liability  of  carrier  for  baggage  kept  in  passenger's  control,  throogh 

negligence  of  carrier  without  passenger's  fault,  30 — 124. 
'*         passenger's  car  detacbed,  so  couldn't  find  it  and  baggage  lost,  30 — 

124. 
"         when  no  defence  to  carrier  that  it  did  not  own  sleeping  car  from 

which  baggage  lost,  30 — 124. 
"         liability  of,  for  property  stolen,  not  given  to  its  care,  30 — 124. 
^         degree  of  care  owner  bound  to  exercise,  30 — 124. 
"         steamboat  proprietor  liable  for  property  lost  by  one  in  charge  of  bag- 
gage, though  not  paid  by  it  but  by  passenger,  30 — 124. 
"         liability  of  steamboat  for  watch  stolen  from  under  pillow,  30 — 124. 
«         baggage  stolen  from  stateroom  of  ocean  steamer,  -30 — 124. 
"         stolen  from  stateroom  domestic  steamer,  30 — 125. 
^         owner  did  not  check,  but  put  where  employe  directed  while  getting 

ticket,  etc.,  30—125. 
'*         guest  at  inn  took  to  different  room  than  own,  where  property  exposed, 

30—125. 
*'         in  landing,  trunk  sent  by  different  tug  than  one  passenger  sent  on, 

30— 125. 
^         liability  on  tickets  for  route  over  lines  of  connecting,  30 — 550. 
**         unless  special  contract,  only  extends  over  own  route,  30 — 676. 
"         only  liable  for  damage  on  own  road,  30 — 676. 
••         fact  joined  in  through  fare  does  not  change,  30 — 676. 
'*         nor  does  fact  that  dispatch  company  gives  receipt,  30 — 676. 
'*         accepting  goods  with  knowledge  of  destination  not  sufficient,  30 — 

676. 
"         carrier  liable  thougli  employs  carriages  of  others,  30 — 676. 
^         when  must  be  negligence  of  own  servants  and  not  those  of  others, 

30_^7C. 
•*         when  not  liable  for  loss  from  defective  vehicle  of  others,  30 — 676. 
^         when  liable  for  losses  by  others.  30 — 676. 
"         bound  to  carry  for  all  without  discrimination,  30 — 676. 
"         when  words  of  restriction  on  ticket  not  binding  on  passenger,  30 — 

677. 
*'         when  liable  for  animals  burned  from  defective  appliances,  though 

contract  restricted.  30— 677. 
**         non -joinder  of  another  negligent  party,  no  defence,  30 — 677. 
"         when  restricted  contract  legal,  30 — «>77-8. 
^         when  liable  because  carried  aniouds  beyond  destination,  so  owner 

could  not  water.  30— 678. 
See  Railitay9, 
Ohattal  Mortgages,  on  property  to  be  acquired  as  between  the  parties,  30 — 
805. 
**  <*  as  between  mortgagee  and  purchaser  with  notice,  30 — 

805. 
^  "  though  after- acquired  property  may  pass,  does  so  subject 

to  rights  of  others — i.e.,  rescission  on  account  of  fraud, 
30— ii^. 
•*  «*  whether  on  property  to  be  acquired  is  valid,  30 — 806l 

.  «*  «  difference  of  rule  at  law  and  in  equity,  30—806. 

"  ^  as  to  attaching  and  execution  creditors,  30 — 806. 

"  "  crops  sown,  wool  on  "sheep,  etc.,  30—806. 

«  «  crops  to  be  sown,  etc.,  30— 806-7. 

^  ^  when  vendor's  taking  possession  renders  valid,  30 — 807. 

^  "  vendor  of  land  retaining  lien  on  future  crops  for  purchase 

money,  30—807. 
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Chattel  MoTigSLgB^'-continued. 

(>  «  sale  of  colts  to  be  foaled,  30—807. 

"  "  railway  mortgages  npon  property  to  be  acquired,  SO—' 

807. 
^  *'  upon  enough  of  crop  to  make  two  bales  of  500  pounds 

each,  30—807. 
"  "  when  of  "all   property  on  Allen  farm,"  what  it  covers, 

30— 807-8. 
*'  **  on  oats  now  ''growing  and  standing,"  does  not  cover  oats 

already  cut,  30—808. 
^  ''  if  clause  covering  aft«r-acquired  property  void,  not  so 

as  to  what  has,  30—808. 
^  **  upon  merchant's  stock  of  goods  and  such  as  shall  be 

added,  3O-«08. 
"  "  upon  stock  of  goods  with  power  to  sell,  30 — 808. 

"  "  when  assignee  may  avoid,  30 — 809. 

'^  '*  power  to  sell,  but  stock  not  to  be  reduced  below  $6,000 

in  value,  30—809. 
"  **  mere  fact  mortgagor  continues  to  sell  without  proof  of 

mortgagee's  assent,  does  not  render  void,  30—809. 
«  "  under  mortgage  with  power  to  sell,  mortgagee  took  pos 

session  with  mortgagor's  assent  before  creditor  acquired 

lien.  30—809. 
"  ''  though  power  to  sell  good  as  between  the  parties,  30 — 

809. 
"  "  power  to  sell,  net  proceeds  to  be  paid  to  mortgagee,  30 — 

810. 
"  't  of  logs  to  be  sawed,  and  lumber  to  be  delivered  to  mort- 

gagee at  certain  price,  30 — 810.  • 
*^  *^  executed  in  one  State,  property  taken  to  atiother,  30 — 

818. 
"  ^  sent  out  of  State  and  proceeds  of  sale  paid  on  debt,  liabil- 

ity of  creditor,  30—818. 
Check.    See  Forgery, 

Clerk,  negligence  in  searching,  not  docketing  judgment,  etc.,  30 — 881. 

Club.    See  Principal  and  Agent, 

Collateral,  recovery  on  note  not  bar  to  foreclose  mortgage  security,  30 — 256. 

Compromise.    See  Fraud. 

Conditional  Sales.    See  Sales. 

Conflict  of  Laws,  presumption  that  common  law  obtains  in  other  states, 

30_284. 
Constable.    See  Retoard. 
Contribution,  if  survivor  compelled  to  pay  entire  debt,  may  have  contribution 

of  representative  of  joint  co-surety,  30 — ^259. 
Conversion,  selling  goods  for  another  in  good  faith,  30 — 818. 
Convict,  liability  to  one  injured,  30—337. 

See  Criminal  Law. 
Corporations.    See  Stockholders. 
County,  liability  to  convict,  30—887. 

Covenant,  deed  with  warranty  estops  title  subsequently  acquired,  30 — 17. 
"  BO  in  favor  of  subsequent  grantee,  30— 17. 

*•  so  on  sale  of  interest  in  patent,  30 — 17. 

*'  not  however  as  against  mortgagee  on  acquiring  of  second  title, 

30— 17. 
"  though  will,  as  to  excess  of  value,  30 — 17. 

"  will  not  on  mere  quitclaim  without  covenant,  30 — 17. 

"  if  covenant  estops,  30 — 17. 
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Oovenant — continved. 

"  but  if  conveys  merely  '* right,  title  and  interest"  of  grantor  instead 

of  lands,  warranty  applies  only  to  that,  30 — 17. 

"  and  acquired  title  may  be  enforced,  30 — 17-8. 

"  if  married  woman  joins  husband  in  deed,  does  not  extinguish  mort- 

gage he'ld  by  her,  30 — 18. 

"  if  assignee  takes  mortgage  on  faith  of  mortgagor,  latter  estopped 

from  asserting  after- acquired  title.  30 — 36. 

"  when  tenant  enjoined  from  using  for  prohibited  purpose,  30 — 46. 

"  when  lease  does  not  restrict  to  particular  use,  30 — 46. 

"  effect  of  landlord  covenanting  not  to  let  adjoining  land  fpr  particalar 

purpose  and  breach,  30— -46. 
Oriminal  Law,  whether  sentence  commences  at  imposition  or  actual  incarcera- 
tion, 30—512. 

"  "      may  be  changed  same  term,  if  no  part  executed  or  satisfied, 

30—512-3. 

"  "      though  not,  if  execution  commenced  or  partly  satisfied,  30 — 513. 

"  "      imprisonment  before  sentence  not  allowed,  30 — 513. 

"  "      though  after  conviction  will,  30 — 513. 

"  "      whether  time  at  large  on  bail  to  be  allowed,  30 — 513. 

"  "      if  escapes,  must  serve  the  unexpired  term,  though  if  had  not 

escaped,  sentence  would  have  expired,  30 — 513-7. 

"  "if  time  of  sentence  elapses  without  imprisonment   endured, 

prisoner  may  be  brought  before  court  and  new  date  for  its 
beginning  fixed,  30—517. 

"  "      remedy,  if  day  for  capital  punishment  passed  without  infliction, 

30—517. 

"  "     proceedings  to  enforce  unsatisfied  portion  of  escaped  convicfs 

punishment.  30 — 517. 

"  "     rule  in  Xeio  York  in  such  case,  30 — 517. 

"  "      if  prisoner  escapes,  court  will  not  hear  appeal  or  application  in 

his  behalf  until  he  returns  and  places  himself  within  juris- 
diction of  court,  30 — 518. 

"  "      cumulative  sentence  may  be  imposed  to  commence  at  termina- 

tion of  prior  one,  30— 518. 

"  "     one  under  conviction  may  be  convicted  of  crime  committed  while 

under  such  conviction,  30 — 518. 
Oostom,  when  proof  of  immaterial,  30 — 689. 


Damages,  only  such  as  parties  contemplated  or  may  fairly  supposed  to  have 
contemplated,  30 — 9. 
"  if  depends  on  contingency  of  expected  action  of  third  person,  too 

remote.  30— 9. 
"  commissions  broker  would  have  earned,  too  remote,  30 — 9. 

"  from  not  repeating  message,  30 — 9. 

"  against  different  parties  polluting  or  using  stream,  30 — 90. 

"  different  parties  excavating,  30 — 90. 

**  direct  and  remote,  from  negligence  in  making  search,  30 — 381. 

**  owner  of  cattle  cannot   recover  for  injury  thereto  from  drinklDg 

poisoned  water,  after  he  knew  facts,  30 — 569. 
"  profits  from  failure  to  supply  gas,  30 — 572. 

i>ay,  law  iioes  not  generally  regard  fractions  of,  30 — 57. 
**     but  I'ourts  will  when  justice  requires,  30— 57. 
**     I'^pii^Eitution  went  into  effect  day  of  election,  30 — 57. 
"     Iti  coutest  between  attachment  and  assignment,  30— 57. 
•'     a&niguee  after  attachment,  30-^7. 
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Debtor  and  Creditor.    See  Chattel  Mortgages — Fraud. 
Declarations.    See  Emlenee. 

Delivery,  when  no  contract,  though  delivery  obtained,  30 — 819. 

See  CanHers. 

Demand,  on  conditional  sale,  30 — 815.  

Demurrer,  for  improper  joinder  of  survivor  and  representative  of  deceased, 

30— 258. 
Direct  Damages,  on  negligence  in  making  search,  30 — 881. 
Disaffirmance.     See  Fraud — Infant. 
Divorce.    See  Endence. 
Domicile.    See  Residence. 
Drains.     See  Water  and  Watercourses. 
Duty.    See  Master  and  Servant. 


E. 

Easement,  to  take  water  for  irrigation,  30 — 00. 
Election.    See  Residence — Set-off. 
Elections,  Public.    See  Day. 

Equity,  suit  will  not  lie  for  negligence  in  investigating  title,  30 — 382. 
Escape.    See  Criminal  Law. 

Escrow,  subscription  to  stock  so  delivered,  but  voted  on  stock,  30 — 18(5. 
Estoppel,  one  not  estopped  by  opinion  of  effect  of  writing  about  to  execute, 
30—18. 
"  if  assignee  takes  mortgage  on  faith  of  mortgagor,  estopped  as  to  sub- 

sequent title,  30 — y8. 
"  as  against  inffcnt,  30—619. 

"  married  woman  joined  in  deed  of  lands  on  whicli  she  held  mortgage, 

30—18.      . 

See  Covenant — Forgery — Mamed  Woman-r- Mortgage — 
Stockholders. 
Evidenpe,  engineer  had  threatened  to  run  over  brakenian,  30 — 343. 

"  if  conversation  about  paper  proper,  paper  admissible,  30 — 4fJ5. 

"  legitimacy  presumed,  30 — 562. 

"  if  opportunity  for  intercourse  between  husband  and  wife  must  be 

strong  evidence  to  overcome  presumption  of  intercourse  and  of 
legitimacy,   30—562. 
*'  testimony  of  husband  or  wife  inadmissible  on  question  of  inter- 

course, 30 — 562. 
'*  limited  divorce  does  not  overcome   presumption  of  intercourse  if 

opportunity,  30 — 562. 
'*  legal  presumption  of  intercourse  must  be  overcome  by  cogent  evi- 

dence of  non-access,  30 — 562. 
"  when  declarations  of  mother  admissible,  30 — 562. 

*'  husband  being  dead,  mother  competent  witness  on  question  of  legit- 

imacy, 30—563. 
"  evidence  of  mother's  bad  character  for  chastity  inadmissible,  30 — 

563. 
"  bad  character  for  truth  admissible,  30 — 563. 

*'  on  question  of  paternity,  three  inontJut  infant  cannot  be  exhibited  to 

jury,  30— 5()3. 
"         but  one  tico  years  old  may.  30 — 563. 
"  on  question  of  mixed,  blood  may  be  exhibited,  30 — 563. 

"  whether  evidence  of  personal  resemblance  admissible,  30 — 563. 

^         on  trial  for  incest,  intercourse  with  others  immaterial,  30 — 563. 


892  IlfDEX.  TO  NOTES. 

Bvidence — continued. 

'*         8o  her  declarations  as  to  such  intercourse.  30 — 563. 
"  in  bastardy,  evidence  intercourse  except  witliin  usual  period  of  ges- 

tation inadmissible,  unless  proof  child  premature,  30 — 563. 
**  bow  mother  may  l>e  impeached  in  bastardy,  30 — 503. 

"  paternity  must  be  established  beyond  reasonable  doubt,  30—563. 

**  case  where  held  not  be  so  established.  30 — 504. 

"  in  seduction  cannot,  to  impeaehy  ask  whether  had  intercourse  with 

other  men,  30 — 564. 
"  on  question  of  paternity  of  child,  maybe,  30 — 504. 

^         rule  same  as  in  bastardy,  and  intercourse  with  others  during  period 

of  gestation  proper,  30 — 564. 
**  may  prove  putative  father  tried  to  settle  and  inquired  about  nurse, 

^(X_^504. 
**         in  abortion,  defendant  procured  prosecutrix's  statement  he  was  not 

guilty.  30--564. 
^  illness  alleged  from  gas  ;  evidence  from  other  causes,  30 — 568. 

**  injury  from  gas,  proof  as  to  trouble  of  digging  in  frozen  earth 

30—571. 
^         may  show  plaintiff  made  no  claim  for  long  time,  30 — 571. 
•*         of  injured  person's  declarations,  30 — 571. 
**         belief  defendant's  agent  as  to  injury  not  proper  on  question  of  car» 

required,  30—571. 
^         of  agent's  advice  as  to  what  to  do,  30 — 571. 
"         gas  meter  not  inspected,  30 — 572-3. 
^         that  other  similar  machines  did  not  work,  30 — 816,  817. 
"  that  one  is  man  of  careless  business  habits.  30— 817. 

**  **  Terms  cash  "  on  unreceipted  bill  do  not  import  paid  for,  30—819. 

^         when  proof  of  handwriting  not  sufficiently  proved  by  proof  received 

in  answer  to  dispatch,  30 — 839. 

See  Gas  Company — Parol  EMence. 

ZtacecQtlon.    See  Attachment — Hwband  and  Wife. 

ZtaceoutoxB  and  Adminiatratora,  including  own  barred  debt   in   inventory, 

30—208. 
**  ^  including  debt  in  petition  to  sell  realty,  30 

—208. 
"  *•  directing  attorney  to  pay  out  of  dertain  fund, 

30—208. 
"  "  promise  by  one  of  several,  30 — ^208. 

"  "  fraud  vitiates  credit  on  an  accounting.  30— 

393. 
«  ^  how  required  to  pay  judgments  against  de- 

ceased, 30— 259.  827. 
^  ■*  to  what  judgments  sUtute  applies,  30— 359, 

827. 
•«  «  actions  for  personal  injuries  do  not  survive 

person  inflicting  injuries,  30 — 399. 
(*  <*  when   allowed    for   improvements   on  real 

estate,  30— 66a 
"  "  where   deceased  ordered  repairs,  when  not 

liable  for  others  ordered  by  wife  or  widow, 
30— 4)68. 

See  AttarAment^8urncor9—Trust9  and 
TruHees. 
Bztiiigiiiahment,  if  married  woman  joins  husband  in  deed,  does  not  extinguish 
mortgage  held  by  her,  30 — IS. 
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Pees,  when  sheriff  may  look  to  attorney  for  fees  on  execution,  30 — 117. 
"      extra  to  sheriff »  constable,  etc.,  for  doing  what  required  and  what  not 
.  required  to,  30— 865. 
Porgery,  drawer  of  check  not  liable  if  paid  on  forged  indorsement,  30 — 687. 
''  though  person  to  whom  paid  has*  rightful  possession,  30—687. 

"  check  wrongfully  indorsed,  30 — 687. 

"  when  not  bound  to  produce  the  check,  30 — 687. 

«  check  raised  from  $10  to  $100,  30—688. 

"  bank  indorsing  it  liable,  30—688. 

'*  one  paying  his  note  supposed  to  be  genuine,  but  forged,  30 — 688. 

"  indorser  warrants  title,  30—^8. 

"  when  one  who  merely  indorses,  to  identify,  30 — 688. 

«  must  protest,  30—688. 

^         money  paid  on  forged  note  to  one  who  transfers  collateral  to  the  note, 

30_688.    . 
**         duty  of  depositor  to  examine  pass-book  and  vouchers,  30 — 688. 
"  though  delay,  so  statute  limitations  runs,.  30 — 688. 

"  depositor  neglected  to  do  so  for  long  time,  30—688. 

''         fact  check  filled  out  in  genuine  blank,  and  negligence  in  giving 

access  to,  30—688. 
"  bank  relied  on  false  representationu  of  identity,  30 — 688. 

"  proof  of  what  occurred  at  payment,  30 — 688. 

"  one  identified  as  payee  of  telegraph  order,  30 — 688. 

«  authority  to  certify,  30—688. 

"  if  certified  check,  at  payee's  risk.  30—688. 

«  teller  said  raised  check  good,  30—689. 

^  one  received  payment  in  bills  of  broken  bank,  30 — 689. 

•*  or  counterfeit  notes,  30 — 689. 

**  if  once  paid,  bank  cannot  rescind  so  as  to  affect  others,  30 — 689.    • 

"  when  proof  custom  no  defence,  30 — 689. 

Praud,  in  obtaining  jadgment,-  when  relieved  from  judgment,  30 — 892. 
^       obtained  by  violating  an  agreement  for  compromise,  30 — 898. 
"       vitiates  credit  on  an  accounting  by  administrator,  30 — 898. 
"       debtor  making  compromise  must  not  be  guilty  of,  30 — 611. 
"       responsible  for  fraud  of  agent,  30 — 611. 
"       represented  would  have  "  some  means,"  had  more  than  paid  creditors, 

30— 611. 
"       utmost  good  faith  requisite,  30 — 611. 
"       must  be  perfect  equality  ;  one  must  not  be  favored  without  knowledge 

of' others,  30—611. 
" .     though  others  may  have  received  part,  may  credit  on  debt  and  recover 

balance,  30— 611. 
*^       secret  obligation  to  one  to  secure  more  than  others,  illegal,  30 — 611. 
"       creditor  accepting  secret  preference  may  recover  full  debt,  30 — 611. 
*^       settlement  procured  by  fraudulent  statement  debtor  had  left  the  coun- 
try, 30—611. 
^       effect  of  infant  representing  himself  of  age,  30 — 619. 
See  Clutttel  Mortgages — Stoekliolders. 
Prands,  Statute  of^  when  memorandum  sufficient,  30 — 669. 

*^  <<  must  be  complete,  and  cannot  be  supplemented  by  oral 

proof,  30—669. 
"  "  when  cannot  so  identify  subject-matter,  30 — 669. 

'<  ^         •    parties  and  entire  terms  must  appear,  30 — 669. 

"  "  must  show  agreement  and  identify  property,  30 — 669. 

"  "  if  in  several  papers,  they  must  show  it,  and  what  papers, 

and  oral  evidence  inadmissible  to  connect  them,  30 — 
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Frauds,  Statute  oi— continued. 

"  "  merely  names,  figfures,  dates  and  names  of  parties,  insaffi- 

cient.  30— 669. 
"  "  though  form  immaterial,  everything  must  appear  from 

paper,  or  by  direction  to  other  writings,  30 — 669. 
"  "  offer  of  bounty,  when  insufficient,  30 — (569. 

"  "  contract  by  auctioneer  for  vendor,  but  not  naming  him, 

30—669. 
"  "  made  good  by  vendor's  replies,  to  requisitions  for  title, 

referring  to  such  contract,  30 — 669. 
''  ''  auctioneer  sold  by  sample ;  his  memorandum  omittod  to 

state  sold  by  sample,  held  insufficient,  30 — 609. 
"  "  replies  to  invoice  affected  by  same  infirmity,  30 — 670. 

"  "  entries  in  headed  columns  by  "  ditto,"  after  first  naming 

purchaser,  not  sufficient  signature  as  to  lots  so  entered, 
30—670. 
"  "  where  entry  by  clerk  must  call  out  before  entry,  30 — 670. 

"  ^  purchaser  may  revoke  auctioneer's  authority  before  he  has 

signed,  30— «70. 
"  "  illiterate  person  signing  by  cross,  agreement  annexed  to 

conditions,  30 — 670. 
receipt  by  auctioneer's  clerk,  when  insufficient,  30 — 670. 
whether  name  of  auctioneer  printed  on  back  sufficient, 

30—670. 
names  of  purchasers  written  by  auctioneer's  clerk,  30 — 

670. 
broker's  note  delivered  to  both  parties,  30 — 670. 
what  sufficient  evidence  of  delivery,  30 — 670. 
when   telegraphic   dispatch    sufficient    compliance   with, 
30—839. 

"  "  proposition  in  writing,  acceptance  oral,  30 — 839, 

Fraudulent  Transfers.    See  Cliattel  Mortgages, 

Or. 

Gas  Company,  one  conducting  business  on  own  premises,  not  per  %e  a  nui- 
sance, 30—567. 
city  has  power  to  manufacture  illuminating  gas.  30 — 567. 
distribution  of  through  mains  not  nuisance,  30 — 567. 
not  liable  for  explosion  unless  negligent,  30 — 567. 
gas  escaped  in  consequence  of  excavation  by  owner  of  premises, 

30— 567. 
remedy  of  reversioner  if   negligence  of  tenant  contributed^ 

30—568. 
gas  escaped  during  conflagration,  30 — 568. 
injury  to  health  from  gas  escaping  in  street,  30 — 568. 
evidence  illness  from  other  causes,  30 — 568. 
company  allowed  one  to  let  on  gAs  at  request  of  consumers  ;  he 

guilty  of  negligence,  30 — 5f)8. 
degree  of  care  required  from  company,  30 — 568-9. 
how  far  to  prevent  careless  interference  with  pipes  bv  others, 

30—569. 
lessee  may  recover  if  escapes  and  injures  water.  30 — 569. 
cannot  recover  for  injuries  to  cattle  drinking,  after  knowledge, 

30-569. 
one  injured  from  explosion  in  sewer  from -escaping  ms,  30 — 

569. 
person  injured  knew  gas  escaping,  30 — 569. 
degree  of  care  required  from  company,  and  from  person  in 

jured,  30—569. 
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Qas  Company — continued. 

"  "  on  stopping  supply,  did  not  properly  close  service  pipe,  30 — 

569. 
"  "  one  knew  gas  escaped,  sent  servant  into  cellar  with  light, 

30—5(59. 
"  "  o>vner  called  in  plumber  who  caused  explosion,  30 — 570. 

^*  *'  how  far  gas  company  liable  for  defect  of  gas  pipes  inside  of 

house,  3O--570. 
"  "  injury  to  health  from  escape,  30—570. 

"  "  evidence  of  notice  to  company,  and  attempt  to  find  ;  of  declara- 

tions of  person  sf^nt,  30 — 570. 
**  '*  action  against  plumber  for  injury  from  negligence  abates  with 

death  of  person  injured,  30—^70. 
"  "  action  for  injury  from  escape  in  streets,  30 — 570. 

"  "  proof  as  t6  digging  in  frozen  earth,  30 — 571. 

may  show  no  claim  made  for  long  time,  30 — 571. 

injured  person's  declarations,  30— 571. 

belief  of  defendant's  agent  as  to  injury  not  admissible  on  qaes- 

tion  of  care  required,  30 — 571. 
evidence  of  agent's  advice  as  to  what  to  do,  30 — 571. 
care  required  of  company  in  streets,  30 — 571. 
"  passer-by  fell  into  trench,  30—571. 

"  "  care  required  of  company  in  restoring  street,  30 — 571. 

"  *'  if  consumer  bona  fide  dispute,  company  not  allowed  to  cat  off 

gas.  30— 571. 
"  "  rates  of  former  occupant  unpaid,  30 — 571, 

"  "  mandamus  to  compel  supply  where  former  bill  disputed,  and 

when  not,  30—571-2. 
"  "  one  paid  all  preceding  bills,  30 — 571-2. 

"  "  special  contract  for  future  supply,  30 — 571. 

"  "  former  bills  unpaid,  30— 571-2. 

"  «  right  of  company  to  shut  off,  30—572. 

"  "  when  loss  of  profits  too  remote,  30 — 572. 

^  "  if  in  default  supply  part  of  quarter,  does  not  prevent  insisting 

on  payment,  30 — 572. 
"  "  when  mandamus  denied,  30 — 572. 

duty  to  supply  gas  or  water  to  all  applying.  30 — 572. 
meter  must  be  verifie<l  or  cannot  recover  for  supply,  30 — 572. 
effect  of,  if  verified,  30— 572. 
if  not  inspected,  not  evidence,  30 — 572. 

consolidation  of  companies,  and  forfeiture  of  rights,  30 — 573. 
OoTemor.    See  Reward. 

Qoardian  and  Ward,  failure  of  guardian  to  sue,  does  not  prejudice  ward, 
30—206. 


H. 

Handwriting,  not  sufficient  to  prove  received  in  answer  to  telegram,  30 — 839. 
Hearsay.    See  Evidence, 

Husband  and  Wife,  when   husband  necessary  party  in  suit  for  wife's  tort, 
30—104. 
"  "       when  wife's  wrong  no  defence  to  suit  for  injury  to  hus- 

band's rights,  30—104. 
"  "       husband  not  liable  for  injury  by  wife's  separate  property, 

30—105. 
"  "       nor  for  wi fe's  conversion  of  property  she  claims  to  be  hers, 

30—105. 
"  "       if  wife's  interest  involved,  she  may  employ  own  attorney, 

30—105. 
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Husband  and  Wife — cantinved. 

liQsband  cannot  release  wife's  cause  of  action,  30 — 105. 
if  husband  suod  for  wife's  torts,  he  miy  control  suit, 

30—105. 
remedy  of  wife  if  imprisoned  on  execution  when  has  no 

property,  30—105. 
liability  of'  husband  for  supporting  wife  as  poor  person, 

30—249. 
mere  separation  not  sufficient  to  enable  wife  to  charge 

husband,  30—250. 
wife  not  liable  for  necessaries  unless  agrees  to  become  so, 

30—250. 

See  Covenant — Evidence. 


Illegal  Agreements,  that  master  shall  not  be  liable  to  servant  for  negligence, 
30— 337. 

"  «*  infant  suing  to  recover  back  **  margins/'  30 — 618. 

See  Fraud. 
Impeachment.    See  Bcidence, 
Indorsement.    See  Forgery — Warranty, 
Indorsers.    See  Pa^ol  Evidence. 
Infant,  what  are  necessaries,  30 — 617. 

'*       not  liable  for  money  borrowed  to  carry  on  farm,  though  expended  for 
necessaries,  30—617. 

*'       indebtedness  must  be  direct  for  n«»cessaries,  30 — 617. 

"       though  if  expended  for  necessaries,  creditor  may  recover  in  eqaitv, 
30—617. 

•"       rule  for  determining  whether  contract  of,  void  or  voidable,  30 — 617. 

"       who  may  disaffirm  his  contracts,  30 — 617. 

'(       deed  or  agreement  of  sale  voidable,  30 — 617. 

'*        may  he  'disaffirm  before  majority  ?  30-^17-8. 

^       no  action  against  for  breach  of  promise,  though  inducement  to  illicit 
intercourse,  30 — 617. 

*'       mere  lapse  of  time  short  of  statute  limitations  will  not  preclude  disaf- 
firmance. 30—618. 

"       nor  expenditure  by  purchaser  for  improvements,  30 — 618. 

'*       infant  must  give  notice  of  avoidance,  30 — 618. 

**       if  statute  begins  to  run  during  life,  will  continue  to  do  so  against  repre- 
sentative. 30—618. 

''       upon  bill  in  equity  must  tender  back  purchase-money,  30 — 618. 

"       re-entry  with  notice,  disaffirmance  sufficient,  30 — 618. 

*'       conveyance  by,  after  majority,  operates  as  disaffirmance,  30 — 618. 

''       though  void  on  account  of  adverse  possession,  30 — 618. 

"       effect  of  entry  or  recovery  of  possession  by  infant  before  such  convey- 
ance. 30—618. 

^       effect  of  infant  suing  constable  who  levied  on  property  as  that  of  his 
vendee,  30—618. 

"       when  compelled  to  refupd  purchase-money,  30 — 618. 

"       how  far  doctrine  unsound,  30 — 618. 

'*       effect  of  infant  becoming  partner,  as  between  the  partners.  30 — 618. 

*f       suing  to  recover  back  '•  margins,"  30 — 618. 

^       if,  on  majority,  has  proceeds  of  sale,  use  thereof  is  ratification,  30 — 
618. 

"       if,  when  repudiates  contract,  has  what  has  received,  must  surrender  it, 
30—618. 

"       if  repudiates  and  demands  return,  may  recover  in  trover,  30 — 619. 
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Infant — e&n  tinv  ed. 

**       must  appear  bad  property  on  reaching  majority^  or  demand  after  inef- 
fectual, 30— 619. 
"       not  liable  tbougb  stated  was  of  age,  30 — 619. 
"       wben  estopped.  30—619. 
"       rights  and  remedies  of,  when  real  estate  illegally  sold  under  surrogate's 

decree,  30—619. 
"        w*ben  not  fatber's  agent,  30 — 619. 

^       when  father  does  not  ratify  son's  agreement  in  his  behalf,  30 — 619. 
See  Guardian  and  Ward. 
Injunction,  wben  lease  restricts  to  particular  use,  30 — 46. 

"  to  restrain  slanderous  or  libellous  publication  as  to  goods  of  rival 

tradesman,  30—213-4. 

See  Gas  Company. 
Innkeeper,  guest  took  property  to  another  room,  where  exposed  and  stolen, 

30—124. 
Innocent  Persona.    See  Bona  fide. 
Insurance,  company  not  bound  if  agent  gave  credit  for  premium,  30 — 816. 

See  Arbitration. 
Interpleader,  between  parties  claiming  reward,  30 — 369. 


J. 

Joint  Debtors.    See  Merger-— Release— Surviwra, 

Judgments,  against  deceased  persons,  how  required  to  be  paid  in  New  York, 
30— 25&-9,  827. 

See  Fraud— Merger— Survivors, 


L. 

Landlord  and  Tenant,  when  tenant  enjoined  from  using  for  particular  pur- 
•  pose,  30—46. 

"  "        when  lease  does  not  restrict  to  particular  use.  30 — 46. 

'<  "        effect  of  landlord  covenanting  not  to  let  adjoining  land 

for  particular  purpose,  and  breach.  30 — 46. 
"  "        which  bound  to  pay  certain  taxes,  30 — 236. 

«*  "        remedy  of  landlord  for  injury,  to  which  tenant  contrib- 

uted, 30—568. 
"  "        when  tenant  may  recover,  30 — 569. 

Law,  presumption  that  common  law  obtains  in  other  States,  30—284. 
Lease,  restricting  to  particular  use,  30 — 46. 

See  Landlord  and  Tenant. 
Legitimacy.    See  Evidence. 
Letters.    See  Agreements. 
Levy.    See  Attachment. 

Lex  loci,  property  mortgaged  in  one  State  taken  to  another,  30 — 818. 
Libel,  of  goods  of  rival  tradesman,  30 — 213-4. 

«       of  partnership,  30—213-4. 
Lien.    See  Chattel  Mortgages — Sales. 

limitations,  Statute  o^  debt  not  destroyed,  remedy  merely  lost,  30—206. 
"  ***  if  new  promise,  suit  to  be  on  original  debt,  30 — ^206. 

"  "  in  New  York,  complete  bar  unless  acknowledgment 

and  willingness  to  pay,  30 — ^206. 
"  "  failure  of  guardian  to  sue  does  not  prejudice  toard, 

30—206. 

30  Bng.  Rep.  H3 
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lamitationB,  Statute  of— continued. 

"  "  promise  must  indicate  intent  to  pay.  30 — ^207. 

"  "  when  payment  of  part  does  not  bind  to  pay  balance, 

30-207. 
unaccepted  offer  not  sufficient,  30 — 207. 
acknowledgment  must  be  to  creditor  or  acnent,  30 

—207. 
if  did  not  know  was  agent,  not  sufficient,  30 — 207. 
requisites  of  acknowledgment,  30 — 207. 
when  part  payment  sufficient,  30 — 207. 
requisites  of  new  promise  in  bankruptcy,  30 — 207. 
when  writing  insufficient.  30 — 207-8. 
when  sufficient.  30—208. 
providing  for  debt  in  assignment,  30 — ^208. 
executor  included  own  debt  (barred)  in  inventory, 
3O_208. 
"  "  executor  directed  attorney  to  pay  out  of  fund,  30 — 

208. 
•*  "  executor  including  debt  in  petition  to  sell  realty,  30 

—208. 
"  "  one  of  several  executors  promising  to  pay  debt,  30 — 

208. 
"  "  executor  requesting  not  to  sue,  30 — 208. 

"  "  creditor  realized  on  policy  of  insurance  held  as  collat- 

eral. 30—209. 
"  "  debtor  told  of  such  payment  made  no  reply,  30 — 209. 

"  "  burthen  on   creditor  to  show   partial  payment  was 

within  time.  30—209. 
"  "  promise  conditional,  30—209. 

"  "  in  action  against  clerk  for  negligence  in  search,  30 

—382. 
**  "  against  depositor  when  forged  check  paid,  30 — 588. 


M. 

Mandamus,  on  State  auditor  for  reward,  30 — 368. 

"  to  compel  supplying  of  gas,  30 — 571-2. 

Married  Woman,  if  joins  husband  in  deed,  does  not  extinguish  mortgage  held 
by  her,  30—18. 
"  "         not  estopped  as  to  opinion  of  effect  of  writing,  30 — 18. 

See  Ilutiband  and  Wife. 
Master  and  Servant,  articles  on  rights  and  liabilities  of,  cited,  30 — 337. 
"  "  agreement  by  employe,  master  not  to  be  liable,  30 — 337. 

"  "  when  surety  completing  job  is  employer,  30 — 337. 

"  •*  when  les.««or  not  liable  for  defective  plank  used  in  dry 

dock,  30—337. 
**•  ".         privity  where  servants  of  one  person  obliged  to  work  on 

premises  of  another,  30 — 337. 
"  "  liability  of  county  to  convict  injured  in  penitentiary, 

30—337. 
"  "  engine  driver  of  one  company  injured  by  collision  trains 

of  another  using  same  tracks,  30 — 337. 
such  injury  ordinary  perils  of  employment,  30 — 337. 
how  far  bound  in  such  case  to  strictly  observe  rules, 
30_387. 

grounds  of  master's  liability  to  servant,  30 — 338. 
employer  knowing  risk,  employe  does  not,  30 — 338. 
duty  of  railway  to  make  reasonable  rules,  30 — 338. 
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Master  and  Servant — continued. 

"  "         employe  knowing  of  habitual  and  continued  negligence, 

continued  in  service,  30 — 338. 
"  ,"  employe  injured  from  disregargl  of  instructions,  30 — 

338. 
running  too  fast  over  switch,  30 — 338. 
employe  assumes  usual  risks  and  perils,  30 — 838. 
"  "  how  far  employe  presumed  to  know  laws  of  nature, 

30—339. 
"  "         knew/a<;<«  butnot  ^«7i<7«r,  30— 339. 

"  "  what  is  knowledge  of  danger,  30—339. 

"  "  injured  in  ordinary  course  of  employment  after  fair 

opportunity  to  become  acquainted  with  risks,  30 — 
339. 
"  "         exception  in  case  of  sailor  bound  to  obey  orders,  30 — 

339. 
"  "  when  employe  may  defer  to  opinion  of  others  as  to  dan- 

ger, 30—339. 
"  "         one  injured  by  uncovered  shaft,  30—839. 

"  "  only  where  master  withdraws  from  management,  as  in 

case  of  corporations,  must  act  through  agents  liable 
for  negligence  of  one  acting  in  stead,  30 — 340. 
*^  ^         master  abdicating  and  giving  employe  full  discretion, 

though  superintendent  competent,  30—340. 
**  "         master  delegating  to  another  power  to  employ  work- 

men^  30—340. 
"  '  when  master  not  liable  for  negligence  of  foreman,  30 

—340. 
*•  "         master's  liability  does  not  depend  on  grade  or  rank  of 

employe,  but  on  character  of  the  act,  30 — 840. 
"  "  master  responsible  i  f  act  be  one  pertaining  to  duty  of 

'    employer,  30—340. 

not  if  be  act  pertaining  to  duty  of  operative,  30 — 340. 
superior  signalled  engine  driver  to  start,  30 — 340. 
that  negligent  servant  superior  of  one  injured  in  same 
common  employment  does  not  render  master*  liable, 
30—340. 
peculiar  rule  in  Oliio,  30 — 341. 

fact  co-employes    hired    and    discharged    by  different 
agents  does  not  affect  rule,  30 — 341. 
"  "         peculiar  rules  as  to  who  co-employe,  in  lUinoia,  30 — 

341. 
•*  "         master  not  Jiable  for  negligence  of  co-employe,  30 — 

841. 
**  **         changed  by  statute  in  Iowa  and  Wisconsin,  30 — 841. 

**  ^         rule  qualified  by  exception  must  have  been  in  manage- 

ment of  proper  machinery,  30 — 341. 
*'  "         workman  injured  by  fall  of  derrick  insecurely  fastened, 

30—341. 
"  "  who  are  fellow  servants,  30 — 34^ 

"  «         who  not,  30—842. 

"  "         master  must  furnish  competent  and  skilful  co-servants, 

30-842. 
**  '*  to  discharge  those  incompetent  and  unskilful,  30 — 848. 

master  must  know  of   incompetency,  or  should  have 

known  by  ordinary  diligence,  30 — 343. 
presumption  was  unknown  and  machinery  proper,  30 

—343. 
proper  qualifications  presumed  tn  continue,  30 — 348. 
unfitness  when  employed,  30 — 343. 
extent  of  inquiry  required  from  emplo^-er  as  to  alleg^ed 
parelessuess,  30 — 343, 
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Master  and  Servant — continued. 

<'  '*  notice  to  car  inspector  and  mechanic  on] j  to  fellow  ser- 

vants, and  not  sufficient,  30 — 343. 

"  "  so  to  master  mechanic  of  negligence  of  car  inspector, 

unless  had  power  to  employ  and  discharge  him,  30 
—343. 

"  "  evidence  engineer  had  threatened  to  run  over  brakeman, 

30—343. 

"  "  one  employe  injuring  another  from  malice,  30 — 343. 

"  ^*  cases  as  to  master's  liability  for  defective  machinery, 

30-343. 
"  "  duty  of  master  to  furnish  proper  and   adequate  help, 

machinery,  appliances,  track,  etc.,  30 — 343. 
"  "  rule  does  not  apply  to  servant  taking  defective  ma- 

chinery for  repairs,  30 — 344. 
"  "  nor  to  servant  repairing  defective  machinery,  30 — 344. 

^  ^  use  of  defective  track  only  occasional  and  for  special 

purposes,  30 — 344. 
"  "  duty  to  exercise  continual  supervision  over  machinery, 

required  by  circumstances,  30 — 344. 
"  "  though  machinery  defective,  due  care  by  employe  neces- 

sary, 30—345. 
«'  "  engine  driver  cleaning  ash-pan  at  improper  place^  30 — 

345. 
^  "if  employe  young,  his  discretion  to  be  taken  into  account, 

30—345. 
"  «  so  if  deaf  and  dumb.  30—345. 

"  "  when   want  of  permission  to  be  at  place  injured,  no 

defence,  30—345. 
"  "  section  boss  did  not  have  defect  repaired,  or  notify  proper 

person,  and  workman  injured,  30 — 345. 
"  "  section  boss  and  laborer  cq,-©niploye,  30 — 345. 

"  "  foreman  in  charge  did  not  have  machinery  repaired  and 

laborer  injured,  neglect  of  co-employe,  30—345. 
''  "  one  company  not  inspecting  car  of  another  passing  over 

its  road,  30—345. 
«  "  not  sufficient  master   might    have  known    machinery 

defective ;    not  sufficient,    irrespective    of    probable 

harm  or  danger,  30 — 345. 
<'  ^  danger  hidden  so  not  apparent  to  inexperienced  person 

who  is  injured,  30—346. 
«  "  employer  introducing  new  and   unusual  machinery  in- 

volving unexpected  and  unanticipated  danger,  30 — 

346. 
"  '*  master  not  guarantor  of  machinery,  30 — 346. 

«  "  master  must  have  notice  of  defects,  must  be  discoverable 

by  inspection,  or  want  of  reasonable  care  which  would 

have  discovered  them,  30 — 346. 
tt  "  not  bound  to  very  best  or  of  most  approved  description, 

only  such  as  are  in  general  use,  30 — 346. 
«  "  80  in  transporting  cars  of  other  roads  which  have  not 

most  approved  appliances,  30 — 346. 
"  "no  presumption  company  or  superintendent  has  superior 

means  of  information  over  mechanic  in  shops,  30 — 

346. 
«•  "  if  tools  not  best,  but  may  by  ordinary  care  be  safely  used, 

master  not  liable,  30—347. 
"  «  if  machinery  defective  to  servant's  knowledge,  though 

not  aware  of  degree  of  defectiveness,  bound  to  use  eyes 

and  faculties  to  ascertain,  30 — 347. 
"  "         if  does  not,  master  not  liable,  30—347. 
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Master  and  Servant — continued. 

"  "  rule  does  not  apply  to  sailor  on  vessel,  30 — 347. 

**  "  if  could  reasonably  have  discovered  defect  and  report  to 

master,  and  did  not,  master  not  liable,  30 — 347. 
"  "  if  servant  knows  character  and  position  of  structures  by 

which  employes  might  be  injured,  master  not  liable, 
30—347. 
"  "  if  servant  notify  master  of  defects  or  danger,  and  master 

promise  to  remedy,  servant's  continuance  in  service 
not,  as  matter  of  law,  contributory  negligence,  30 — 
347-8. 
"  "  foreman  having  charge  of  machinery  ordered  infant  or 

inexperienced  employe  upon  dangerous  duty,  not  with- 
in ordinary  or  proper  duty  of  such  servant,  30 — 348. 
"  "  explosion  of  machinery  not  presumptive  evidence  of 

negligence,  30—348. 
"  "  building  burned  from  want  of  water  in  tank,  presump- 

tively from  negligence  of  co-employe  in  not  keeping  in 
order.  30—348. 
"  "  cases  whe^e  master  held  not  liable  to  servant,  30 — 348-8f. 

«  "  for  cases  where  held  liable,  30—349. 

"  "         one  servant  liable  to  co-servant  for  his  own  negligence, 

30—849. 
Merger,  recovery  against  one  wrongdoer  without  satisfaction,  30 — ^256. 

"         recovery  on  note  not  bar  to  foreclosure  of  collateral  mortgage,  30 — 

256. 
**         recovery  against  one  joint  debtor  merges  remedy  against  other,  30 — 

2o6. 
"         separate  recoveries  against  partners,  30 — 250. 
"         judgment  against  one  of  two  joint  sureties  can  only  be  enforced  for 

half,  30—256. 
"         other  surety  released  thereby,  30 — 257. 
'*         one  of  two  paid  half  and  was  released  ;  other  liable  for  his  half,  30 — 

257. 
"         set-off  merged  in  judgment,  pending  suit  in  which  plead,  30 — 257. 
"         does  bankruptcy  discharge  affect  subsequent  judgment,  30 — 257. 
"         relief,  how  obtained,  30—257. 

See  Survivors. 
*'  More  or  less,"  meaning  of,  30^35. 

Mortgage,  if  one  having  no  title  makes  and  subsequently  acquires  one,  subse- 
quent purchaser  not  chargeable  with  constructive  notice  of  mort- 
gage. 30— 18. 
"  if  wife  joins  husband  in  deed,  does  not  extinguish  mortgage  held  by 

her,  30—18. 
"  assignee  takes  subject  to  equity,  30 — 37. 

"  assignee  took  on  faith  of  mortgagor,  latter  estopped,  30 — 88. 

"  surviving  mortgagee  may  give,  30 — 503. 

See  Chattel  Mortgages. 
Municipal  Bonds,  after  officer  borrowed  all  authorized,  borrowed  more  under 
apparent  authority.  30 — 37. 
See  Day. 
Municipal  Corporations,  how  far  change  of  grade  will  render  liable,  30 — 89. 
"  "  how  far  owner  of  stream  liable,  if  city  has  converted 

into  sewer,  30 — 81). 
*«  "  liability  for  using  stream  as  sewer,  30 — 90. 

"  "  officers  cannot  employ  one  of  own  body,  30 — 632. 

liability,    when  agent  of  issued  more    paper  than 
authorized,  30—825. 
See  Rewards— Water  and  Watercourses. 


u  u 
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N. 


Necessaries.    See  Huiiband  and  Wife — Infant. 

Negligence,  telegraph  companj  may  not  contract  against  its  own,    30 — 9. 
"  in  selling,  without  repeating  message,  30 — 9. 

"  duty  of  register  or  clerk  to  make  correct  search,  and   liable  for 

negligence  in  making,  30 — 381. 
*^  though  person    ordering  designates    particular    clerk    to    make, 

30— 381. 
"  pleading  in  suit  for  such  negligence,  30 — 381. 

'^  did  not  index  deed  in  general  index,  and  consequently  did  not  put 

it  in  search,  30—381. 
"  one  knowing  of  defect  cannot  recover,  30 — 381. 

"  clerk  did  not  docket  judgment,  so  lost,  30 — 381. 

"  borrower  obtained  search ;   searcher  not  liable  to  lender  for  no 

privity,  30—881.' 
"  lender  went  to  clerk,  who  reiterated  accuracy  of  search,   30 — 381. 

"  lender  may  employ  borrower  as  agent  to  obtain  search,   30 — 381. 

"  only  liable  for  direct  damages,  30 — 381. 

"  not  from  loss  of  property  from  failure  to  pay  judgment,  30 — 381. 

"  deed    reciting  mortgage  for  part  purchase  money    on     record  ; 

mortgage  not ;  subsequent  mortgagee  chargeable  with   notice  of 
mortgage,  and  clerk  not  liable  for  not  recording,   30 — 381-2. 
"  sureties  of  clerk,  how  far  liable  for  his  negligence,  30 — 382. 

^  statute  of  limitations  runs  from  delivery  and  not  from  develop- 

ment of  damages,  30 — 382. 
"  or  from  discovery  of  error,  30 — 382. 

"  equitable  suit  will  not  lie  for  negligence  in  investigating  title, 

30—382. 
"  liability  of  attorney,  negligence  in  investment,  30 — 382. 

"  not  having  mortgage  recorded,  30 — 382. 

"  in  nmnaging  suit,  30 — 382. 

"  one  fell  into  trench  in  street  dug  by  gas  company,  30 — 571. 

"  care  required  of  company  in  restoring  street,  30 — 571. 

See  Carriers — Firrgery — 'Gas  Company — MasUr  and  Ser- 
vant— Telegraph  Company. 
Notice,  deed  reciting  mortgage  for  part  purchase-money  on  record;  mortgage 
not ;  subsequent  mortgagee  chargeable  with  notice  of  mortgage,  and 
clerk  not  liable  for  not  recording,  30 — 381. 
"         fact  one  of  borrowers,  director  of  bank,  does  not  render  fact  known  to 
him,  notice  to  bank,   30 — 502. 

See  Bona  fide — Partnership. 
Nuisance.    See  Negligence—  Water  and  Watercourses. . 


Officers,  cannot  employ  one  of  own  body,  30 — 632. 

See  Reward — Trust  aiid  Trustees. 
Onus,  where  mistake  in  telegram  shown,  company  must  show  not  from  own 
negligence,  30 — 9. 

See  Partnership. 
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Parol  evidence,  not  admissible  to  sliow  indorser  not  to  be  liable,  30 — 669. 
"  "        nor  between  indorsers,  to  show  that  indorsements  should  be 

ioint  and  not  successive  liability,  30 — 669. 
"  "        when  not  bound  to  prodace  paper  in  another's  custody,  30 — 

687. 
Particulan,  Bill  of.    See  Bill  of  Particulars. 

Parties,  non-joinder  of  party  guilty  of  negligpnce,  no  defence,  30 — 677. 
See  IlfUfband  and  Wife. 

Partnership,  slander  of,  when  one  partner  may  recover,  30 — ^213-4. 

"  if  firm  name  that  of  <Jne  partner,  when  firm  bound  by  note  given 

by  him  in  such  name,  30^-501. 
'*  when  one  of  firm  of  attorneys  cannot  bind  copartner  for  money 

borrowed,  30—501. 
"  one  borrowing  his  share  capital  to  lender's  knowledge,  30 — 501. 

"  one  borrowing,  on  individual  responsibility,  money  which  goes 

into  firm  business,  30 — 502. 
**  one  having  notice,  not  firm  business,  30 — 503. 

"  transaction  frequently  notice,  30 — 502. 

"  fact  is  guarantor  of  another's  paper,  is,  30 — 502. 

"  onus  on  lender  to  show  done  in  business,  30 — 5o2. 

"  one  member  has  no  power  to  sign  guaranty,  30 — 503. 

"  note  payable  to  firm  and  indorsed  thereby,  30 — 502. 

**  fact  one  of  payees  director  of  bank  loaning,  no  notice  to  it,  30 — 

502. 
"  rights  creditor  of  firm  wliere  one  partner  has  paid  individual  debt 

out  of  firm  assets,  30—502. 
"  when  new  firm  not  liable  for  debts  of  old,  30 — 503. 

"        *    when  property  acquired  by  one,  held  to  be  firm,  assets  if  paid  for 

thereout,  30—502. 
"  when  business  ceases,  is  end  to  partnership,  30 — 503. 

"  and  right  to  give  new  note  ceases,  30 — 502. 

"  though  for  old  debt,  30—502. 

'*  if  has  notice  partnership  ended,  has  that  power  to  guaranty  as 

member  firm  ceased,  30 — 502. 
"  death  of  one  partner  ends  partnership,  30 — 503. 

"  survivors  have  no  right  to  continue  the  business,  30 — 503. 

"  nor  to  carry  out  provisions  of  partnership,  30 — 503. 

"  if  may  carrv  out  contracts  with  strangers,  cannot  as  between  part- 

ners. 30'— 503. 
"  survivors  may  make  small  purchases  to  carry  on  business,  30 — 

503.   ■ 
"  liability  of  survivors  making  purchases,  30 — 503. 

"  surviving  mortgagee  may  give  valid  dischai:ge,  30 — 503. 

"  power  of  surviving  partner,  30 — 720. 

"  firm  had  ordered  goods  but  not  delivered  till  after  dissolution, 

30—736. 
"  cannot  recover  on  note  by  one,  but  can  for  goods  sold,  30 — 726. 

"  one  gave  note  for  goods  ordered,  liability  of  other,  30—726. 

"  when  retiring  partner  not  liable  for  goods  ordered,  30 — 726. 

«  order  varied.  30—726. 

"  power  of  one  to  indorse  after  dissolution,  30 — 726. 

See  Merger — 8urtit(/rs. 

Paasengerg.    See  Railways. 

Pauper.    See  Uusband  and  Wife. 
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Payment,  in  coanterfeit  or  broken  bank  bills,  30 — 689. 

''  if  once  paid,  bank  cannot  rescind  so  as  to  imperil  rights  of  others, 

30—689. 

See  Forgery. 
Performance.    See.  Reward. 

Pleadings,  variance  between  proof  and  pleadings  as  to  offer  of  reward,  30 — 
366. 
"  in  suit  for  negligence  in  making  search,  30 — 881. 

"  dispute  as  to  sale  ;  vendee  agreed  to  pay  if  receipt  proved  to  satis- 

faction of  G.,  30—816. 
Practice.    See  BUI  of  Particvlars. 
President.    See  Reioard. 
Presumption,  that  common  law  prevails  iir  other  States,  30 — ^284-^. 

"  as  to  knowledge  of  laws  of  nature  by  employe,  30 — 338. 

"  workmen  and  machinery  proper,  30 — 343. 

"  that  proper  qualiBcations  continue,  30 — 343. 

^  unfitness  at  time  of  employment,  30 — 343. 

''  none  that  company  or  superintendent  has  any  superior  means  of 

information  over  mechanic  in  shops,  30—^46. 
"  explosion  of  machinery  not  presumptive  evidence  of  negligence, 

30—348. 
**  that  want  of  water  in  tank  from  negligence  of  co- employe,  30 — 

348. 

See  Evidence — Onu» — Partnership. 
Principal  and  Agent,  after  agent  had  borrowed  all  he  was  authorized  to,  bor- 
rowed more  under  apparent  authority,  30— 37,  825. 
"  .  "        which  of  two  parties  agent  acts  for,  30 — 37. 

"  "        buyer  having  seller  obtain  search,  30 — 381. 

"  "        when  son  not  father's  agent,  30 — 619. 

"  "        when  father  does  not  ratify  son's  agreement  in  his  be- 

half, 30—619. 
"  "        liability  of  one  executing  lease  as  treasurer-of  voluntary 

association  without  authority  of  associates,  30 — 665. 
"  "        liability  of  committee  for  debt  incurred  on  behalf  of 

society,  30—665. 
"  "        liability  of  members,  30—665. 

"  "        how  agent  should  execute  sealed  instrument  to  bind 

principal,  and  not  self,  30 — 666. 
"  "        when  binds  self,  not  principal.  30 — 666. 

"  "        obligatory  clause  bound  defendants,  trustees,  etc.,  i>er- 

sonally  liable,  30—666. 
"  "        note  by  directors,  value  received  on  account  of  company, 

not  describing  themselves  as  directors,  personally  lia- 
ble, 30—666. 
"  "        affixing  *'  agent "  to  name  prima  facte  personally  liable, 

3a_^66. 
"                     "        what  must  show  to  relieve  himself,  30 — 666. 
"                     "        bill  addressed  to  president  of    corporation ;    accepted 
**for corporation,  H.  Bead,  sec'y,"  held  person- 
ally liable,  30— 666. 
"                     "        lease  to  A.,  president  and  others,  directors  of  society, 
when  presumptively  personally  liable,  and  how  may 
exonerate  themselves,  30 — 666. 
"                     "        bill  to  A.,  executor;  accepted,   *'A.,  ex*r,"  not  person- 
ally liable,  30—666. 
"                     at*  yfQ  promise  to  pay,  as  trustees  of  Ck)rinth  Lodge,"  not 

personally  liable,  30—^66. 
'*  "        school  committee  are  public  officers,  and  not  personally 

liable,  30-«67. 
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Principal  and  Agent— continued. 

'  "  "        draft  bj  *'  A."  sec*y,  may  be  shown,  as  against  one  not 

bona  fide  bolder,  to  be  one  of  association,  and  not  of 
A.  individually,  30— 607. 
"  "        we,  the  trustees,  etc.,  not  personally  liable,  30 — 667. 

"  "        owner  may  recover  of  broker  who  sold  on  employment 

of  his  factor,  subject  to  equities,  30 — 667. 
"  "        one  dealing  bona  fide  with  agent,  entitled  to  set-off, 

30—667. 
See  Bona  fide — Fravd — Frauds,  Statute  of— Mas- 
ter and  Servant — Partnership — Reward— Stock- 
holders— Trust  and  Trustees. 
Principal  and  Surety,  when  surety  completing  job  is  employer,  30 — 837. 
"  "         liability  of  surety  of  clerk  for  negligence,  30—382. 

"  "         work  to  be  done  to  surety's  satisfaction ;  what  suffi- 

cient, 30—818. 

See  Merger — Survivors. 
Privity,  between  purchaser  and  clerk  making  search ,  30 — 381. 

See  Master  and  Servant. 
Profits,    for  loss,  in  not  supplying  gas,  too  remote,  30 — 572. 
ProBpectiui.    See  Stockholders. 


R. 

Railways,  company  issuing  ticket  bound  that  connecting  will  transport  trans- 
feree, 30—284. 

"  regulation  if  stops,  shall  procure  stop-over  ticket,  30 — ^284. 

"  conductor  applied  to  for  stop-over  ticket,  gave  trip  ticket,  and  next 

conductor  put  passenger  off,  30 — 284. 

"  right  to  put  oil  one  not  having  proper 'ticket,  and  refusing  to  pay 

fare,  30—284. 

"  Maine  statute  that  may  stop-over,  only  applies  in  that  State,  30 — 

284. 

"  other  States  presumed  to  have  common  law,  30 — 284'. 

''  ticket  from  one  point  to  another  for  a  continuous  ride  ;  passenger 

paid   to  first  point  and   tendered  ticket  for  balance  of  distance, 
30— 435. 

"  liability  on  ticket  for  route  over  lines  of  connecting,  30 — 550. 

"  mortgage  upon  property  to  be  acquired,  30 — 807. 

See  Carriers — MaMer  and  Sercant. 
Railway  Oompanies.    See  Carriers. 

Receiver,  when  allowed  for  outlay  not  previously  sanctioned,  30— 668. 

See  Attachment. 
Record.    See  Bona  fide. 
Register,  negligence  in  searching,  30 — 381. 

Release,  one  joint  debtor  paid  half  and  was  released;  other  liable  for  half, 
30—257. 

See  Huiiband  and  Wife. 
Remote  Damages,  on  negligence  in  making  search,  30 — 381. 

for  not  supplying  gas,  30,  572. 
Rent,  due  from  decedent's,  how  to  be  paid  by  personal  representatives,  30 — 827. 

See  Landlord  and  Tenant. 
Replevin,  on  conditional  sale,  30 — 815. 

Res  adjndicata,  when  fraud  prevents  judgment  or  adjudication  being,  30 — 
893. 

30  Eng.  Rep.  114 
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ResoiBsion.    See  Cliattel  Martgages — Fraud — Infant — Payment 
Res  gesta,  what  occurred  on  paying  check,  30 — 688. 
Residence,  what  required  to  be  entitled  to  vote,  30 — 707. 

"  resident  of  one  district  cannot  vote  in  another,  3  O — 707. 

"  changing  ix)undary  of  city,  30 — 707. 

"  inmate  of  asylum,  30 — 707. 

"  inmate  of  county  infirmary,  30 — 708. 

"   ■         went  to  Texas  intending  to  remain  if  satisfied,  30 — ^708. 
"  residing  elsewhere  as  public  officer,  30 — 708. 

"  college  students,  30—708. 

"  inmate  of  county  ])oor  house,  30 — 708. 

Reversioner,  remedy  for  injury   from  gas  if  negligence  of  life  tenant  con- 
tributed, 30— 568. 
Revivor.    See  Abatement — Surviwrs. 
Reward,  public  officer,  whose  duty  to  arrest,  not  entitled  to,  30 — 365. 

"         sheriff  not  entitled  to  additional  compensation  for  services  to  prison- 
ers, 30—365. 
"         constable  charging  extra  for  going  out  of  county,  30 — 365. 
**         when  Governor  signs  proclamation  offering  reward  it  takes  effect, 

though  not  published,  30— 365. 
"  may  be  withdrawn  before  rights  acquired  under  it,  30 — 365. 

"         though  cannot  be  aft'er  services  rendered,  30 — 865. 
"         whether  entitled  to,  though  not  aware  of  it,  when  made  arrest  or  per- 
formed services,  30—365. 
"         on  compliance  with  terms  of,  entitled  to  it,  30 — 365. 
^         bound  to  pay,  though  person  returning  property  refuses  to  give  name 

of  principal,  30—365-6. 
"         so,  though  makes  threats  if  not  paid,  30 — 365-6. 
"         "liberal  reward"  for  information  and  specific  sum  for  arrest,  viHien 

entitled  to  "  liberal  reward,"  though  not  specific  sum,  30 — 366. 
"         agreement  to  pay  or  carry  stocks  for  reliable  information  ;  rights  of 

parties,  30—366. 
"         variance  between  proof  and  pleading,  30 — 366. 
"         by  town  for  information,  arrest,  etc.,  of  thope  guilty  of  arson,  30 — 

366. 
^         arrest  and  additional  evidence  long  after  original  disclosure,  30 — 

366. 
"         one  employing  another  to  make  arrest,  entitled  to,  30 — 367. 
"         one  brought  thief  back  on  requisition,  though  arrested  by  others  in 

another  State,  30— 367. 
"         one  found  out  principal,  but  not  accomplice,  30 — 367. 
"         merely  communicating  suspicions  and  also  beliefs  of  others,  30 — 

367. 
"         so  mere  statement  A.  is  guilty,  based  on  mere  suspicion,  30 — 367. 
"         for  escaped  prisoner,  though  after  arrest  taken  elsewhere  for  other 

crime,  30—367. 
"         on  conviction  entitled  to  on  verdict,  if  no  further  proceedings,  30 — 

367. 
"         so,  though  dismissed  on  motion  people's  attorney,  30 — 367. 
"         so,  though  used  as  witness,  30 — 367-8. 
"         so  if  attorney  for  prosecutor  dismisses,  .30 — 367-8. 
"         accused  committed  suicide  before  conviction,  30 — 368. 
"         arrest  of  fugitive  though  reward  unrevoked,  30 — 368. 
"         mandamus  on  State  auditor  for,  30 — 368. 
"         Governor  authorized  to  offer  $200,  offered  $600  ;  legislature  allowed 

$600,  held  not  entitled  to  the  $200  in  addition,  30— 368. 
"         stakeholder  received  to  be  paid  to  person  producing  records  ;  paid  to 
one  ;  cannot  be  recovered  back  on  ground  some  damaged,  30 — 368. 
"         excessive  and  unreasonable  reward  not  binding  on  government,  30 — 
368. 
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Reward — contin  ued. 

"         State  statute  as  to,  does  not  apply  to  offences  against   United  States, 
30—368. 
interpleader  between  persons  claiming,  30 — 309. 


u 


s. 

Sales,  conditional  sales  valid  at  common  law,  30 — 815. 
"      not  affected  by  statute  of  frauds,  30--815. 
"      creditors  of  and  purchasers  from  vendee,  no  rights,  30 — 815. 
"      vendor  must  demand  before  suit :  of  wife  insutiicient,  30 — 815. 
"      until  demand  replevin  will  not  lie,  30 — 815. 
"      on  failure  by  vendee  and  reclamation  by  vendor,  note  for  purchase  price 

without  consideration,  30 — 815. 
"      sale  of  watch  if  vendee  liked  it  at  expiration  of  thirty  days ;  vendee's 

creditors  no  rights,  30 — 815. 
"      goods  delivered  without  insisting  on  payment,  30 — 816. 
"      rights  of  bona  fide  purchaser,  30 — 816. 

"      agent  gave  credit  for  premium  on  policy  of  insurance,  30 — 818. 
"      dispute,  and  agreed  to  pay  if  proved"  receipt  thereof  to  satisfaction  of  Q., 
30-«16. 
reaper  left  to  be  kept,  if  on  trial  satisfactory  ;  vendee  not  bound  to  try 
at  all,  30-— 816. 
"      when  not  bound  to  try,  if  other  similar  machines  did  not  work,  30 — 

816,  817. 
"      when  not  bound  to  keep  until  tried  both  as  a  reaper  and  a  mower    30 — 

817. 
"      what  not  reasonable  time  to  return,  30 — 817. 
"      when  offer  to  return  not  sufficient  rescission,  30 — 817. 
«      when  is,  30—817. 
"      vendee  to  be  allowed  to  cut  five  acres  ;  cut  more  on  two  trials  after  seller 

notified  of  failure,  30—817. 
"      when  purchased,  bound  to  try  or  allow  trial,  30 — 817. 

See  Agreements — Chattel  Mortgages —  Work  and  Labor, 
BatiBfaction,  one  joint  debtor  paid  half  and  was  released  ;  otber  liable  for  half, 
30—257. 
"  survivor  may  give,  30 — 503. 

See  Husband  and  Wife—  Work  and  Labor, 
Search.    See  Negligence. 
Sentence.     S^e  Criminal  Law. 
Set-oflf,  cannot  be  filed  in  two  suits,  30 — 257. 

"       merged  in  judgment  pending  suit  in  which  plead,  30 — 257. 
"       against  agent,  when  allowable,  30 — 667. 
Sewers.    See  Water  and  Watercourses. 
8heri£E^  when  may  look  to  attorney  for  fees  on  execution,  30 — 117. 

See  Attachment— Reward. 
Slander,  of  goods  of  rival  tradesman,  30 — 213-4. 

«        of  partnership,  30—213-4. 
Sleeping  Car.    See  Carriers. 
Society.    See  Principal  and  Agent, 
State,  liability  to  convict,  30—337. 
Steamboat.    See  Carriers. 

Stocks,  offer  of  reward  for  reliable  information,  and  agreement  to  carry;  rights 
of  parties,  30—366. 

See  Bona  fide. 
Stockholders,  remedy  of,  if  induced  to  subscribe  by  fraud,  30 — 186. 
"  prospectus  suppressed  facts,  30 — 186. 
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Stockholders — eon  t  in  ued. 

"  assignee  of  mortgage  to  secure  subscription   fraudulently  in- 

duced, 30—186. 
"  as  against  creditor  or  receiver,  fraud  no  defence,  30 — 186. 

"  resolution  on  eve  of  insolvency  that  all  paying  five  per  cent,  to 

be  released,  30—186. 
"  ^reement  subscription  may  be  withdrawn,  30 — 186. 

"  settlement  of  alleged  fraud  not  binding  on  receiver,  30 — 186. 

"  rights  of  one  where  company  agreed  lo  redeem  stock,  30 — 186. 

"  agents  practising  fraud,  personally  liable,  30 — 186. 

"  subscription  delivered  as  escrow,  but  voted  on  stock,  30 — 186. 

"  on  condition  that  in  judgment  of  directors  sufficient  subscribed, 

30— 186. 
Buffer.    See  Bona  fide. 

Survivors,  when  representatives  of  deceased  may  be  joined  with  survivors, 
30—257. 
"  so  as  to  any  parties  jointly  liable,  30 — 257. 

"  defendant  served  died  before  others  ser\;^ed,  should  not  revive  but 

proceed  against  other  defendants,  30 — 257, 
"  if  severally  liable,  may  allow  severance,  30 — 257. 

"  representative  of  party  to  promissory  note,  under  New  York  statute, 

30— 257. 
"  but  separate  judgments  to  be  entered,  30 — 257. 

"  rule,  representatives  and  survivor  cannot  be  joined,  does  not  ap- 

ply to  action  against  trustees  for  breach  of  trust,  30 — 257. 
''         action  on  joint  and  several  bond  against  survivors  and  representa- 
tives, 30—257-8. 
"  if  jointlv  and  severally  liable,  need  not  show  survivors  insolvent, 

30— 258. 
"  when  representative  of  one  assignor  and  survivor,  may  be  joined 

with  assignee  in  suit  by  creditor  in  suit  to  compel  assignee  to 
account,  and  for  judgment  for  deficiency,  30 — 258. 
*•  what  complaint  must  show  when  survivor  and  representative  of  de- 

ceased joined,  30 — 258. 
"  how  objection  cannot  be  joined  to  be  taken,  30 — 258. 

"  one  of  two  sureties  dies,  survivor  liable  for  all,  30 — 258. 

".         personal  representative  of  survivor  of  two  executors  on  reversal  of 

paid  judgment,  30 — 258. 
"  death  of  surety  jointly  liable  only,  30 — 258. 

^  }omX  judgment  on  several  liability,  30 — 258. 

^*  joint  suretv  not  served,  cannot  be  summoned  under  New  York  code 

30-258.  • 

**  if  apparently  principal  debtor,  liability  not  extinguished  by  death, 

unless  creditor  knew,  or  have  notice  of  suretyship,  30 — ^258. 
"  statutory  remedy,  as  judgment  lien,  not  extinguished  by  death  of 

joint  surety,  30 — 258. 
^*  how   representatives    required  to  pay  judgments  in   New   York, 

30— 258.  827. 
"  to  what,  judgments  applies,  30 — 259. 

"         though  obligation  joint,  liable  if  deceased  received  pwirt  of  considera- 
tion, 30— 259. 
"  if  representatites  expressly  bound,  liability  not  extinguished  by 

death,  30—259. 
'*  if'  survivor  compelled  to  pay  entire  debt,  may  have  contribution 

against  representative  of  co-surety,  30 — 259. 
'*  actions  for  personal  injuries  do  not  survive  party  inflicting  injuries, 

30— 399. 
**  surviving  mortgagee  may  ^ive  valid  discharge,  30 — 503. 

See  Partnership, 
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Taxes,  landlord  and  tenant,  'which  boand  to. pay  certain  taxes,  30 — ^286. 

"        against  decedent,  how  to  be  paid  by  representative,  30 — 827. 
Telegram,  that  received  in  answer  to,  not  sufficient  to  prove  handwriting, 
30—839. 

See  Agreements. 
Telegraph  Oompany,  stipulation  not  to  be  liable  for  mistakes,  30 — ^9. 

"  "  if  mistake,  onus  on  company  to  show  not  from  own  neg- 

ligence, 30—9. 
"  "  when  message  not  in  cypher,  30 — 9. 

"  "  damages  from  erroneous  message,  30 — ^9. 

"  "  from  not  repeating  message,  30 — ^9. 

"  "  in  Lower  Canada  liable  to  receiver  of  message,  30 — 9. 

Tickets.    See  RaUwaya. 
Time.    See  Criminal  Law — Day, 

Title,  chattel  mortgaged  property  sent  out  of  State  and  sold,  proceeds  paid  on 
debt,  30—818. 

See  Chattel  Mortgages — Sales. 
Title,  After-acquired.    See  Cotenant. 
Torts.    See  Uusband  and  Wife. 
Tradesman,  defamation  of,  30 — 218-4. 

Trover,  one  selling  goods  for  another  in  good  faith,  30 — 818. 
Trust  and  Trustees,  action  against  survivor  and  representatives  of  deceased 
for  breach  of  trust,  30— 257. 
"  "        trust  fund  may  be  followed  so  long  as  can  be  traced, 

30— 631. 
"  "        unless  rights  of  innocent  third  parties  have  intervened, 

30— G31. 
**  **       right  to  follow  fails  when  means  of  ascertainment  does, 

30—631. 
"  "        as  where  mixed  with  trustee's  other  funds,  30 — 631. 

"  "        mere  failure  to  account  for  fund  will  not  authorize  to 

reach  land  without  proof  fund  invested  therein,  30 — 
632. 
"  "        using  to  improve  lands  will  not  authorize  to  follow  as 

against  trustee's  creditors,  30 — 632. 
"  "        officer  mingled  official  money  with  own  and  paid  own 

debts  thereout ;  creditor  not  liable  to  one  injured  by 
commingling.  30 — 632. 
"  ''        agent  cannot  deal  with  principal  in  matters  within  limits 

of  agency.  30—632. 
"  "        trustee  cannot  purchase  trust  property,  30 — 632. 

"  "        board  of  health  cannot  employ  own  member,  30 — 682. 

"  "        director  cannot  make  contract  for  own  benefit  with  cor- 

poration, 30—632. 
*'  ^        cannot  deal  in  own  behalf  in  respect  to  trust  matters, 

30—632. 
^  "        right  of  corporation  does  not  depend  on  fraud  or  good 

faith,  30—632. 
but  must  restore  what  corporation  has  received,  30 — 632. 
rule  where  taken  on  debt,  30 — 632. 
cannot  purchase  bonds  below  par,  30 — 632. 
rigiits  of  bona  fide  purchaser  from,  30 — 632. 
rights  of  purchaser  from,  on  precedent  debt,  30 — 632. 
director's  firm  sold  property  to  corporation,  30 — 632. 
right  to  avoid  dealings  with  other  directors,  30 — 633. 
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Trust  and  TnuteeB — continued. 

"  "        though  new  company  cannot  avoid,  30 — 633. 

"  "        cannot  recover  commission  for  guaranty,  30 — 633. 

"  "        if  agreement  voidable,  cannot  themselves,  for  corpora- 

tion, ratify  it,  30—633. 

"  "        if  has,  in  good  faith,  sold  to  third  person,  mav  purchase 

property  sold,  30—633. 

"  "        if  sale  fair  when  made,  subsequent  acts  will  not  over- 

throw, 30— 633. 

"  "        rule  applies  to  legacy  to  attorney,  30—633. 

"  "        though  good  if  understandingly  made,  30 — 633. 

'*  "        one  alleging  purchase  in  good  faith  must  establish  it, 

30—633. 
what  must  allege  and  prove,  -30 — 633. 
one  dealing  with  must  look  to  them  and  not  to  tnist 
estate,  30— 633. 

"  ''        cannot  give  lien  on  trust  estate  if  that  not  indebted  to 

them,  30—633. 

"  "        when  not  allowed   for  improvements,  and  how  varioas 

equities  relative  thereto  adjusted,  30 — 634. 

"  "        trust  property  improved  and  let  to  one  of  them  ;  liability 

forrent,  etc.,  30— 634. 

^  "        contract  for  benefit  of  trust  estate  renders  trustee  person- 

ally liable,  30—667. 

"  "        though  after  failure  to  collect,  creditor  may  reach  trus- 

tee's interest  in  trust  estate,  30 — 667. 

"  "        trustee  may  make  necessary  repairs  and  reimburse  him- 

self, 30—667. 

"  **        when  cannot  make  permanent  improvements  on  vacant 

lot,  30—667. 

"  "        when  creditor  may  look  to  trust  estate,  30 — 667-8. 

•*  "        when  may  borrow  money  to  make  improvements  and  be 

allowed  therefor,  30— 668. 

"  "        when  receiver  allowed  for  expense  not  previously  sanc- 

tioned by  court,  30—668. 

"  "        deceased  ordered  repairs,  when  representatives  not  liable 

for  further  repairs  ordered  by  wife  or  widow,  30 — 
668. 

*•  "        no  expenses  by  cestui  q^ie  trust  of  fund  for  life,  can  be 

paid  out  of  income  after  death,  30 — 668. 

"  "        though  remaindermen  his  children,  30 — 668. 

"  "        as  to  expenses  of  filing  account,  etc.,  30 — 668. 

''  "        trust  fund  must  bear  expenses  of  administration,  30 — 

668. 

"  "        though  bill  filed  by  one  cestui  que  trust,  if  for  benefit  of 

all,  30—668. 

^  *'        though  such  a  plaintiff  not  entitled  to  personal  expenses, 

30—668. 

"  "        large  allowances  disapproved^  30 — 669. 


U. 
Ultra  Vires.    See  Reward. 

V. 

Variance,  between  proof  and  pleadings  as  to  reward,  30 — 366. 
Vendor  and  Purchaser,  defective  search,  30 — 381. 
Vendor  and  Vendee.    See  Chattel  Mortgages—Covenant 
Voter.    See  Residence. 
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Warranty,  indorser  warrants  genuine  and  title,  30 — 688. 
"  when  act  of  indorser  to  identify,  30 — 688. 

See  Covenant — Principal  and  Agent. 
Water,  refasal  to  supply,  where  rate  of  former  occupant  unpaid,  30 — 571. 

"       duty  to  supply  to  all  applying,  30 — 672. 
Water  and  WAtercounes,  one  may  fill  up  wet  and  marshy  places,  30 — 87. 
''  "  though  incommodes  neighbor's  lands  or  prevents 

water  reaching  natural  watercourse,  30 — 87. 
"  "  if  surface  water  flows  on  to  lower  lands,  may  not 

concentrate  in  ditches,  30 — 87. 
"  "  limit  of  right  to  make  drains,  30 — 87.  . 

"  "  how  and  to  what  extent  may  erect  barriers  to  water 

flowing  on  to  own  lands,  30 — 88. 
"  *  "  how  far  may  control  such  as  ari^e  on  own  land, 

30—88. 
"  "  city,  concentrating  in  gutters  or  drains,  30 — 88. 

"  "  how  far  may  do  so,  30—88. 

"  "  one  using  natural  stream  for  sewer,  how  far  can 

prevent  others  doing  so,  30 — 88. 
"  "  right  to  drain  into  natural  stream,  30 — 88. 

"  •  **  statutory  right    to  drain    across  another's    land, 

30-88. 
"  "  duty  of  railroad  company  agreeing  to  construct 

drains,  culverts,  etc.,  30—88-9. 
"  •"  culvert  under  embankment  broke,  30 — 89. 

"  "  etnbankment  collected  water,  30 — 89. 

change  of  grade  damaging  property,  30 — 89. 
how  far  owner  of  stream  liable,  if  city  has  con- 
verted into  sewer,  30 — 89. 
liability    of    different    parties    polluting    stream, 

30—90. 
how  much,  may  take  for  irrigation,  30 — 90. 
liability  of  city  for  using  stream  as  sewer,  30 — 90. 
water  injured  by  escape  of  gas,  30 — 569. 

Words,  "about,"  30— 535. 

"         *  •  more  or  less,"  30— 535. 
Work  and  Labor,  when  only  bound  to  employ  as  long  as  satisfied,  30 — 818. 
"  "         so  employe  may  leave,  30— 818. 

"  "         when  good  faith  of  leaving,  material,  30 — 818. 

"  ''         when  work  to  be  done  to  employer's  satisfaction,  cannot 

recover,  unless  as  reasonable  person  he  ought   to  be, 
30-818. 
"  "         work  to  be  done  to  surety's  satisfaction ;  what  sufiScient, 

30—818. 
"  "         what  employer  bound  to  pay  where  agrees  to  pay  what 

thinks  is  worth,  30— «18. 
Writing,  when  verbal  request  to  arbitrate  insufficient,  30 — 464. 

"  when  agreement  binding,  though  not  reduced  to  writing,  30 — 889. 

Wrongdoers,  recovery  agai-nst  one  without  satisfaction,  30 — 256. 
"  non-joinder  of  one,  no  defence,  30 — 677. 

See  Water  and  Watercourses, 
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Witness. 

See  Evidence. 
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